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17  M.  i.  1S92 

APPELLATE   CIVIL 
Before   Mr.   Justice  Muttuaami   Aijijar  and   Mr    Justice   Parker 


_  APPEL- 

LATE 
SATTAPPA  PILLAI   (Defendant),   Appellant  v.   RAMAV  CHETTI  CIVIL. 

AND    ANOTHER    (Plaintiffs),    Respondent*  *  -- 

[20th  April,    1892  ]  17  M.  I. 

Rent  Recovery  Act  (Madras)—  Act  VIII  of  1865,  Section  \Q-3uit  in  Cn>il  Court  for 
enforcement  of  patta  and  other  relief  —  Jurisdiction  —  Declaration  as  to  enforceable 
stipulations  —  Rates  of  rent  —  Dry  land  converted  into  u  et  land 

In  a  suit  brought  in  the  Court  of  a  District  MunRif  by  a  zemindar  and  hia 
lessee  against  a  cultivating  tenant  to  enforce  the  exchange  of  pat  La  and  mucbalka 
and  for  further  and  other  relief  : 

Held,  (1)  following  Ramayyar  v  Vedaihalla,  (14  M  441)  that  the  Civil  Court 
had  jurisdiction,  and  that  a  decree  should  be  passed  containing  a  declaration 
•as  to  the  terms  which  the  patta  should  contain  , 

(2)  that  a  patta  is  enforceable  which  contains  a  stipulation  that  "  if  nunja 
"  cultivation  be  made  on  punja  land  permanently  converted  into  nun]  a  with  or 
"  without  water  of  the  landlord's  tank,  nunja  tirva  according  to  the  rate  fixed 
"  for  such  cultivation  shall  be  paid,"  when  such  stipulation  is  in  accordance  with 
local  custom 

[P.,   12  M.Ij.J    22   (23);  Appr,,   27  M.  332   (334)  =13  M  L  J.   429;  H.,  27  M    13    (15)  ] 

SECOND  appeal  against  the  decree  of  H.  T  Ross,  District  Judge  of 
Madura,  in  appeal  suit  No  377  of  1877,  modifying  the  decree  of  T.  Venkat- 
ramayya,  District  Munsif  of  Sivaganga,  in  oiiginal  suit  No  293 
of  1886. 

The  plaintiffs,  who  were  the  zemindar  of  Naduvayal  Palayapat  and 
a  lessee  from  him,  sued  to  enforce  acceptance  of  a  patta  and  execution 
of  a  corresponding  mu  chalk  a  by  the  defendant,  who  was  a  cultivating 
raiyat  within  the  limits  of  the  zemindari  The  [2]  plaint  also  contained 
a  prayer  for<«ucl\  other  reliefs  as  the  Court  might  think  fit  The  defend- 
ant objected  to  the  patta  tendered  as  containing  conditions  which  the 
landlord  was  not  entitled  to  impose;  the  most  important  for  the  purposes 
of  this  report  being  ft  stipulation  contained  in  paragraph  3  of  the  patta 
^_  _  \  _  g  _  ^ 
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1882      ^°  ^e  e^ec^  ithat  "  if  nanja  cultivation  be  made  on  punja  the  tirva  due 
APRIL     "therefor  should  be   included   and  paid/'     The   third,   fifth   and   seventh 
20.       issues  in  the  suit  were  framed  as  follows:  —  "  Are  the  plaintiffs  entitled 
_<  _  1      "  to  recover  nanja  tirva  for  lands  converted  by  defendant  from  punja  to 
APPEL-    "  nanJa  lands??     (5)  "  W^at  is  the  proper  pajtta  £o  be  tendered  by  plain- 
"  tiffs  to  the  defendant  ?";(?)  "  Tb  wfcat  relief,  4f  akv,  in?  the  plaintiffs 


CIVIL      "  entitled  in  the  suit?" 
_  The   District   Munsif  held   that   the   patta   tendered   by   the   plaintiffs 

17  M.  1.  required  certain  modifications  indicated  by  him,  and  he  passed  a  decree 
that  the  tenant  should  accept  the  patta  as  jnpd^fied  and  execute  a 
muchalka  in  accordance  with  it.  With  reference  to  the  stipulation  in  para- 
graph 3  of  the  patta  above  referred  to,  he  held  that  the  defendant  was 
bound  to  pay  nanja  tirva  for  achukattu  nanja  land  and  for  punja  land 
converted  into  nanja.  On  appeal  the  District  Judge  reversed  the  decree, 
dismissing  the  suit  on  the  ground  that  the  patta  tendered  was  not  one 
enforceable  by  the  landlord.  He  said  with  regard  to  the  above  stipulation 
that  in  his  view  an  implied  contract  to  pay  only  dry  rates  for  dry  lands 
when  wet  crops  are  raised  on  them  to  which  the  landlord  contributes  no- 
thing might  be  inferred  from  the  previous  pattas  relating  to  a  long  series 
of  years.  Moreover  he  expressed  the  view  that  the  liability  sought  to  be 
imposed  on  the  tenant  was  opposed  to  the  policy  of  the  Rent  Recovery 
Act,  1865. 

The  plaintiffs  preferred  a  second  appeal  to  the  High  Court,  which 
came  on  for  hearing  before  MUTTUSAMI  AYYAR  and  PARKAR,  JJ.,  together 
with  various  other  second  appeals  which  arose  out  of  other  similar  suits 
instituted  by  the  plaintiffs  against  other  tenants  on  the  same  zemindari, 
in  which  similar  decrees  had  been  passed.  Their  Lordships  pointed  out 
that  under  Rent  Recovery  Act  of  1865,  Section  10,  it  was  incumbent 
on  the  Court,  when  it  found  that  a  proper  patta  had  not  been  tendered 
to  proceed  to  determine  what  patta  ought  to  be  offered  and  to  direct  the 
tenant  to  accept  such  patta  and  execute  a  muchalka  in  accordance  with 
it.  They  held  accordingly  that  the  Judge  was  not  right  in  dismissing  the 
suit  and  they  set  aside  his  decree.  With  reference  to  the  evidence  [3] 
relating  to  the  third  issue,  above  stated,  their  Lordships  called  the  atten- 
tion of  the  District  Judge  to  certain  documentary  evidence  on  the  record 
and  required  him  to  record  a  revised  finding  on  that  issue  as  to  which 
they  made,  among  others,  the  following  observations:  — 

"  Passing  on  to  the  merits,  the  six  clauses  in  the  sample  patta  B  to- 
"  which  the  tenants  objected  are  set  out  by  the  District  Munsif  in  para- 
"  graph  6  of  his  judgment.  He  discussed  them  all  and  indicated  how  the 
"  patta  should  be  modified,  and  the  Judge  concurred  in  his  opinion  except 
4 '  as  to  one  condition  relating  to  payment  of  nunja  tirva  when  wet  crops 
"  are  raised  on  dry  lands.  This  provision,  which  is  the  only  one  now  in 
"  dispute,  is  entered  together  with  some  other  stipulations  in  paragraph  8 
"  of  patta  B,  which  runs  in  these  terms:  — 

"  If  more  or  less  extent  of  land  than  is  hereunder  specified  is  cultivat- 
"  ed,  if(an  excess  or  deficiency  should  be  found  during  settlement  and 
."  survey,  if  nunja  cultivation  be  made  on  punja,  and  if  trees,  &c.,  viz., 
"  mango,  tamarind,  cocoanut,  iluppai  and  jack  trees  become  liable  to 
"  taxation,  the  tirva,  Ac.,  due  therefor  should  also  be  included  and  paid." 

"  The  appellants'  case  was  that  lands  situated  in  Naduvayal  Palaya- 
"  pat  are  classified  as  (i)  punja  or  dry,  (ii)  as  achukattu  punja  (dry  land 
"  with  ridges),  (iii)  as  achukattu  nanja  and  (iv)  as  nanja,  and  that  when 
i1  superior  dry  crops  are  raised  on  dry  land  with  the  aid  of  the  ridges,  the 
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"  dry    land    is    treated    as    achukattu    punja,    and    when    wet    crops    are       

"  raised  on  such  land,  it  is  classified  and  assessed  as  achukattii  nanja,  and     A.PRIL 
that    wet    lands    irrigated    from    the    tank    in    the    village    are    classified         20. 

"  simply    as   nan] a.     In   the   cases    now    before    us    there    is   no   objection      " 

"  taken   to  the   classification  of   dry    land   into   ordmaiy    punja   and    achu-    ApPEt- 
kattu  punja.     The  respondents  contend,   however,   that   all   punja  hinds       LATE 
ought  to  be  assessed  at  punja  rates  only,  although  wet  crops  are  rained,      CIVIL. 

11  unless  such  crops  are  raised  with  the   aid  of  tank  water      The  District       ' 

"  Munsif  found  that,  according  to  the  custom  prevailing  in  Naduvayal  17  M.  1. 
"  Palayapat  and  in  the  adjacent  Palayapats  of  Kansapatti  and  Varapoor 
"  and  in  the  Zemindari  of  Sivaganga  of  which  they  are  said  to  be  offshoots, 
nanj a  tirva  is  payable  for  punja  converted  into  nan] a  and  for  punja 
cultivated  with  wet  crop.  He  relied  in  support  of  his  finding  on  Exhibits 
V  series,  F  series,  S  series,  Ga  ,  H  and  on  [4]  several  other  documents 
relating  to  villages  in  the  adjacent  palayapats  and  on  the  evidence  on 
record  On  appeal  the  Judge  set  aside  the  finding  and  held  that 
the  landlord  was  not  entitled  to  impose  upon  the  tenant  the  sweeping 
condition  that  if  wet  crops  are  raised  on  dry  lands,  no  matter  how,  wet 
rent  must  be  paid  He  re^ts  hie  decision  on  four  grounds,  viz  ,  (i)  that 
the  customary  right  proved  is  limited  to  classifying  as  wet  and  charging 
wet  rent  upon  dry  lands  permanently  converted  into  waj;  by  means 
of  tank  water  belonging  to  the  zemindar;  (ii)  that  a  dispute  as  to 
whether  wet  rent  is  payable  is  one  relating  to  rate  of  rent  and  falling 
under  Section  2  of  Act  VIII  of  1865,  (iii)  that  for  ten  years  at  least  the 
landlord  had  only  been  charging  div  rent  on  dry  lands  growing  wet 
crops  by  means  of  the  tenants'  own  labour  and  improvements,  and  i  hat- 
it  is  evidence  of  an  implied  contract  within  the  meaning  of  that  section, 
and  (iv)  that  the  liability  which  the  appellants  now  seek  to  impose  is 
opposed  to  the  policy  of  that  enactment  Adverting  to  the  lands  now  in 
dispute,  the  Judge  remarks  that  wet  ciops  are  raised,  if  at  all,  simply 
by  ram  water  falling  on  or  draining  into  the  drv  lands  or  by  hill  rivulets 
flowing  on  to  them  or  by  subsoil  moisture  oofcing  up  into  them,  which 
natural  supply  is  secured  on  the  lands  by  the  labour  of  the  tenants 
in  forming  the  ridges  to  prevent  its  escape,  and  that  they  are  not  wet- 
lands or  lands  permanently  converted  from  dry  into  wet,  but  they  are 
dry  "lands  on  which  the  tenant  takes  the  risk,  if  he  likes,  of  trying  the 
wet  crops  It  is  contended  in  second  appeal  that  .the  investigation  in 
the  lower  appellate  Cour^  is  defective  on  several  material  points,  and 
that  several  groups  of  exhibits  have  not  been  sufficiently  considered 
and  due  effect  given  to  them  whilst  coming  to  a  finding  as  to  the  custom 
set  up  by  the  appellants 

"  As  already  observed,  the  Judge  considers  that  achukattu  nanja  lands 
11  aie  dry  lands  not  permanently  cultivated  with  wet  crops,  but  lands  on 
"  which  tenants  occasionally  grow  wet  crops  at  their  own  risk  The 
11  District  Munsif  does  not  treat  the  classification  as  temporary  and  the 
11  Judge  refers  to  no  evidence  in  support  of  his  view  The  evidence  of  the 
"  appellants'  ninth  witness,  which  explains  how  lands  are  classified  and  to 
11  which  we  are  referred  by  the  appellants'  pleader,  as  well  as  the  fact 
11  that  lands  are  usually  classified  with  reference  to  their  ordinary  [5] 
"  capacity  lend  weight  to  the  suggestion  that  dry  lands  are  designated 
"  as  achukattu  nanja  only  when  wet  crops  are  permanently  grown  upon 
11  them  and  that  the  distinction  between  them  and  ordinary  nanja  consists 
"  only  in  the  latter  being  irrigated  from  the  tank,  whilst  the  former  depend 
for  supply  of  water  either  upon  a  spring  channel,  a  hill  stream,  subsoil 
-'  moisture  or  drainage  of  other  wst  lands  in  the  palayapat.  We  are 

'    3 
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"  not  referred  for  the  respondents  to  any  exhibit  which  shows  that  land 
APRIL     "  onoe  classified  as  achukattu  nanja  has  again  been  treated   as  punja. 
20.       "  Nor  is  the  reference  to  them  in  the  plaint  as  dry  lands  with  respect 

g "  to  their  original  condition  conclusive.     The  principle  on  which  dry  lands 

AFFEL-    "  are  classified  as  achukattu  nanja  has  a  material  bearing  on  the  question 

LATE      "  whether  the  tenant  is  bound  to  accept  the  classification  and  to  pay  the 

ClVIt«     "  customary  wet  rent  for  achukattu  nanja.     It  is  conceded  for  the  appel- 

"  lants  before  us  that  the  classification  has  no  reference  to  dry  lands  occa- 

17  M.  1.  "  sionally  cultivated  with  wet  crops,  and  that  they  never  intended  to 
"  claim  wet  rent  for  such  crops.  Again  the  Judge  considers  the  'source  of 
11  irrigation  material,  and  that  no  dry  land  is  liable  for  wet  rent  unless 
"it  is  irrigated  from  the  zemindar's  tank.  It  is  urged  before  us  that 
"  the  tank  is  not  kept  in  repair  by  the  zemindar,  that  though  the  tenants 
"  keep  it  up,  they  admittedly  pay  wet  rent,  and  that  this  circumstance 
"  favours  the  view  that  the  liability  to  pay  wet  rent  is  a  customary  inci- 
'  dent  of  the  tenure  of  the  tenants'  holding.  The  District  Munsif  refers 
4  to  the  admission  of  the  respondents'  vakil  that  the  source  of  supply  is 
'  immaterial  and  that  it  makes  no  difference  whether  lands  are  watered 
'  from  the  tank  or  by  percolation  from  the  subsoil.  The  Judge  has 
'  apparently  overlooked  this  admission,  though  several  exhibits  in  the  P 
'  series,  which  specify  the  source  of  supply,  support  the  opinion  of  the 
'  District  Munsif.  If  it  has  been  the  practice  to  treat  the  source  of 
'  irrigation  as  immaterial,  whether  it  is  a  tank,  a  hill  rivulet,  or  spring 
1  channel  or  subsoil  moisture  or  drainage  water,  it  will  have  an  important 

*  bearing  on  the   question  of  custom.     If  the   source  of   supply   is  not 
4  created  either  by  the  tenant  or  by  the  zemindar  at  his  expense,   and 
'  if  it  is  one  already  extant  in  the  zemindari,  it  is  by  no  means  clear  that 
'  the  formation  of  a  ridge  for  retaining  the  supply  would  debar  the  zemindar 
'  from  demanding  a  share  of  the  crop  raised  by  utilizing  such  supply  if 
'  there  is  a  [8]  custom  in  favour  of  such  demand.     Furthermore,  we  find 
'  that  the  documentary  evidence  relied  on  by  the  District  Munsif  has  not 

*  been  sufficiently  considered  by  the  Judge." 

The  appeal  having  come  on  again  before  the  District  Judge*  he  held 
that  the  evidence  established  a  custom  which  would  justify  the  plaintiffs 
in  inserting  in  the  patta  a  stipulation  that  if  nanja  cultivation  be  made 
on  punja  land  permanently  converted  into  nanja  with  or  without  tank 
water,  the  nanja  trirva  according  to  the  rate  for  such  cultivation  shall  be 
paid,  and  he  passed  a  decree  accordingly.  Jn  his  judgment  he  said  as 
follows : 

"  (Paragraph  4.)  On  behalf  of  the  landlord  (plaintiffs)  it  is  conceded 
"  that  where  punja  land  is  only  temporarily  converted  into  nanja  by  the 
"  tenants  making  ridges  to  secure  nature's  supply  of  water  and  wet  crops 
"  are  raised  thereon  without  using  tank  water,  nanja  rates  cannot  be 
"  charged.  On  behalf  of  the  tenant  (defendants)  it  is  conceded  that  where 
"  punja  land  is  converted  into  nanja  and  wet  crops  are  raised  thereon 
"  with  J)he  use  of  tank  water,  nanja  rates  must  be  paid.  (Paragraph  11.) 
"  The  defendants'  pleader  in  the  course  of  the  present  argument  stated  the 
"  willingness  of  defendai^ts  to  pay  nanja  rate  on  any  land  which  appeared 
"  as  achukattu  nanja  in  any  of  their  previous  pattas.  This  is  tantamount 
"to  an  admission  that  where  land  is  once  classified  as  aphukattu  nanja 
"  wet  rate  is  payable  thereon.  (Paragraph  12.)  The  custom  being  estab- 
"  lished,  plaintiffs  are  entitled  to  insert  the  clause,  as  reworded  above  in 
"the  plaint  pattas.  (Paragraph  18.)  This  clause  is  only  a  contingent 
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Clause  providing  that  if  such  permanent  convention  and  classification 
into  achukattu  nan]  a  takes  place,  nanja  rate  shall  be  paid,  In  some  of 
the  present  cases,  there  is  admittedly  no  such  land  m  defendants'  hold- 
ings as  yet.  In  the  remaining  cases  where  items  of  achukattu  nanja 
are  entered  m  the  pattas  and  charged  with  wet  rates,  it  is  not  the  con- 
tention of  defendants  that  those  are  not,  in  fact,  cases  of  permanent 
conversion  with  nature's  supply,  hut  their  contention  all  along  has  been 
th'at  they  are  not  liable  to  pay  wet  rates  because  tank  water  was  not  _  _ 
used."  I?  M.I. 

The  plaintiffs  preferred  this  second  appeal. 
PaTthasaradhi  Ayyangar  and  Sundara  Ayyar,  for  appellants 
Subramanya  Ayyar  and  Bhaahyam  Ayyangar,  for  respondents. 

JUDGMENT. 

It  is  contended  for  the  appellant  that  tho  Judge  was  in  error  in  pass- 
ing a  decree  in  respondents'  favour  under  [7]  Section  10  of  the  Rent  Re- 
covery Act.  Our  order,  dated  21st  November  1889,  directed  him  to 
determine  what  patta  ought  to  be  offered  imd  to  direct  the  tenant  to 
execute  a  muchalka.  in  accordance  therewith  The  question  whether  a 
Civil  Court  is  competent  to  act  under  that  section  has  been  since  consi- 
dered by  a  Full  Bench  in  Ramayyar  v  Vedachalla  (1).  It  was  held  by 
the  majority  of  the  Court  that  though  it  was  not  competent  to  a  Civil 
Court  to  act  under  that  section  which  conferred  n  special  power  on  the 
Revenue  Courts,  yet  it  may  declare  uhat  a  proper  patta  is  in  a  suit  pro- 
perly framed  for  that  purpose  It  is  avgued  that  there  was  no  prayer  for 
a  declaration  as  part  of  the  substantive  relief,  and  hence  that  this  was  not 
a  proper  suit  for  a  declaratory  decree  -The  objection  is  merely  formal 
and  was  not  taken  before;  moreover  the  plaint  contains  a  prayer  for  such 
other  relief  as  the  Court  may  think  fit  and  a  specific  issue  was  raised  in 
regard  to  it  We  see  no  objection  to  varying  the  form  of  the  decree  so 
as  to  give  a  declaration  as  to  the  proper  patta. 

We  are  not  prepared  to  attach  weight  either  to  the  contention  that 
the  Judge  misconstrued  our  order  in  saying  that  he  found  it  impossible  to 
differ  from  the  appreciation  of  the  evidence  set  out  therein,  and  that  it 
was  needless  for  him  to  reproduce  the  same.  This  only  amounts  to  a 
finding  upon  the  facts  against  the  appellant. 

The  inference  drawn  in  paragraph  11  of  the  judgment  appears  to  be 
"reasonable  and  not  open  to  any  legal  objection.  The  finding  is  that  punja 
may  be  converted  into  achukattu  nanja,  though  it  receives  no  supply  from 
the  tank  in  the  zemmdan,  and  we  cannot  accede  to  the  contention  that 
there  is  no  finding  in  that  matter  Nor  do  we  think  that  the  decisions  m 
Ramayyar  v  Vedachalla  (1)  and  Apparau  v  Narasanna  (2)  are  applicable 
in  this  case. 

As  regards  the  observation  made  by  the  Judge  in  paragraph  13  we 
do  not  consider  that  it  is  irregular  to  define  m  a  patta  the  terms  of  tenancy 
with  reference  to  a  possible  contingency  ^hich  may  arise  in  the  course  of 
the  fash  for  which  the  patta  is  tendered.  The  suggestion  that  the  patta 
should  contain  no  allusion  to  achukattu  nanja  unless  such  description  of. 
land  actually  existed  at  [8]  the  time  the  patta  was  tendered  is  not  m  our 
opinion  entitled  to  weight. 

Exhibit  F  series  have  been  sufficiently  considered  by  the  Judge,  and 
it  does  not  appear  that  the  appellant  urged  m  the  Court  below  that  they 

(1)  14  M.  441.  9  A  15  M    47 
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were  collusively  got  up,  or  that  the  pattag  were  never  acted  upon.  As  !*- 
gards  Exhibit  II  series  we  observe  that  the  District  Munsif  came  to  the 
conclusion  that  they  were  not  genuine,  and  no  specific  objection  appears 
to  have  been  taken  in  the  lower  appellate  Court. 

This  is  clearly  not  a  case  of  enhancement  of  rent  by  reason  of  addi- 
tional value  imparted  to  land  by  works  of  irrigation,  and  the  decisions 
relating  to  lands  irrigated  from  the  Kistna  channels  is  not  in  point.  The 
question  arising  in  this  suit  is  whether  when  punja  is  converted  into  aohu- 
kattu  nanja  the  zemindar  is  entitled  to  demand  wet  rates  according  to 
local  usage. 

The  contention  that  the  measurements  and  names  of  fields  is  incor- 
rect is  not  pressed. 

We  shall,  therefore,  vary  the  decree  by  directing  that  a  declaration  of 
the  proper  patta  be  substituted  for  the  relief  awarded  under  Section  10  of 
the  Rent  Recovery  Act,  and  that  the  decree  be  confirmed  with  the  modi- 
fication ordered  in  Raman  Chctti  v.  tiattappa  Filial  (1).  We  make  no  order 
as  to  costs  in  the  appeal. 


17  M.  9-3  M.LJ.  132. 

[9]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr*  Justice  Best. 


VAITHYAKATHAM  (Plaintiff),  Petitioner  v.  GANGARAZU 
(Defendant),   Respondent*     [20th  and  25th  April,    1893.] 

Contract  Act — Act  IX  of  1872,  Section  23 — Marriage  brokage  contract — Public  policy — 
Hindu  law. 

An  agreement  to  assist  a  Hindu  for  reward  in  procuring  a  wife,  is  void  as  being 
contrary   to   public   policy. 


2  O.C.  365   (366) ;  R.,  32  M.  185 
261.] 


=18  M.L.J.  403«4  M.L.T.  1   (F.B.)  ;  1  C.L.J. 


PETITION  under  Provincial  Small  Cause  Courts  Act,  1887,  Section  25, 
praying  the  High  Court  to  revise  the  proceedings  of  C.  Sury  Ayyar^  Sub- 
ordinate Judge  of  Cocanada,  in  small  cause  suit  No.  293  of  1891 

Suit  to  recover  Us.  50.  The  plaintiff's  case  was  stated  in  the  plaint 
as  follows; —  « 

"  Plaintiff  agreed  to  go  from  place  to  place  and  select  a  girl  for  defend- 
"  ant's  wife.  Defendant,  therefore,  agreed  to  pay  plaintiff,  on  account  of 
"  plaintiff's  wages  in  the  said  purpose,  in  the  presence  of  certain  mediators, 
"  Rs.  50,  Plaintiff  accordingly  selected  a  girl  and  got  her  married  to  him. 
"  Defendant  failed  to  pay  plaintiff  the  said  sum  though  demanded." 

The  Subordinate  Judge  held  that  the  facts  alleged  were  established  by 
the  evidence,  but  dismissed  the  suit  on  the  ground  that  the  contract  sued 
on  was  void  as  being  contrary  to  public  policy. 
•          The* plaintiff  preferred  this  petition. 

*   Civil   Bevision  Petition   No.   485  of  1891. 

(1)  Second  Appeal  No.  Ill  of  1891  (not  reported)  where  Muttusami  Ayyar  And 
Parker,  JJ,  having  before  them  a  similar  patta  in  delivering  judgment  S|id  :  "  We  shall, 
'  therefore,  modify  the  decree  and  amend  the  patta  by  omitting  from  clause  3  the  words 
•'  <  'or  if  nanja  cultivation  be  made  on  punja/  and  Adding  at  the  end  of  the  clause  the 
'  words  •'  if  nanja  cultivation  be  made  on  punja  land  permanently  converted  into  nanja 
1  'with  or  without,  tank  water,  nanja  tirva  according  to  the  rate  fixe4  for  such  cultiva- 
'  tion  shall  be  paid.'  " 
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Subramanya  Ayyar,  for  petitioner. 

The  counter-petitioner  was  not  represented  APRIL 

JUDGMENT.  25. 

MUTTUHAMI   AYYAR,    J  —The   questioii   for   determination   in   this   case        • 
is  whether  the  contract  sued  on  is  a  marriage  brokage  contract,  and  if  so,     APPEL- 
whether  it  is  invalid      There  is  no  icason  to  think  that  the  contract  in  ques-       LATE 
Jion  is  not  a  contract  as  found  by  the  Court  below  to  assist  the  defendant     CIVIL 

for   reward   in   procuring   a   wife      The   point    to   \\hich   the   question   then 

comes  is  \vhether  the  rule  of  public  policy  which  invalidates  marriage  **  M. 
brokage  con-  [10]  tracts  in  England  's  applicable  to  the  case  before  us  iL|*7  J 
The  reason  of  that  rule,  as  staled  in  Hall  v  Potter  (1),  which  went  up  to  ij2. 
the  House  of  Lords,  is  that  it  is  conducive  to  public  good  that  marriages 
should  be  procured  and  promoted  by  the  mediation  of  relatives  and  friends 
and  not  by  huelmgs  On  principle  this  rule  appears  to  be  of  general 
application  and  not  of  a  special  or  conventional  character  Is  there  any- 
thing then  in  the  usage  of  this  country  to  preclude  its  operation  ?  As  far 
as  I  am  aware  there  is  nothing  in  the  usage  to  the  contrary;  on  the  other 
hand,  the  interference  of  hirelings  in  bringing  about  marriages  is  regarded 
with  disapproval.  It  is  no  doubt  true  that  the  Asura  form  of  marriage, 
which  involves  a  money  payment,  is  valid  according  to  Hindu  law,  and  it 
was  so  held  in  Viuvanatlian  v  Sammathaii  (2)  that  a  bond  given  to  secure 
such  payment  was  valid  But  the  payment  in  that  case  was  to  be  made 
to  the  father  of  the  girl  for  giving  her  in  marriage.  Though  this  form  of 
marriage  is  disapproved  by  text  \\riters,  yet  it  is  upheld,  as  it  is  in 
accordance  with  established  usage.  It  is  also  to  be  observed  that  the 
money  received  by  the  father  is  often  applied  in  part  to  making  jewels  for 
the  girl  given  m  marriage  and  in  part  to  meeting  the  other  expenses  of  the 
marriage,  and  that  this  mode  of  applying  the  payment  is  also  an  argument 
in  favour  of  the  usage  But  the  case  is  otherwise  when  hirelings  are 
employed,  and  their  employment  tends  as  much  to  deceit  on  parents  in 
India  as  in  England  It  is  true  that  there  are  child-marriages  in  India, 
but  the  prevalence  of  such  marriages  appears  to  me  to  require,  rather 
than  exclude,  the  operation  of  the  rule  designed  to  prevent  the  possibility 
of  deceit  on  parents,  afl  well  as  on  either  party  to  the  marriage.  In 
the  absence  of  an  established  usage  to  the  contrary,  I  see  no  good  reason 
why  an  additional  evil  should  be  engrafted  on  this  country  by  ignoring 
the  rule  of  public  policy  and  according  a  legal  status  to  marriage  brokers 
by  a  supposed  analogy  to  Asura  marriage.  I  would,  therefore,  rest  my 
decision  on  two  grounds,  viz  ,  that  the  justice  of  the  rule  of  public  policy 
is  open  to  no  question,  and  that  no  established  usage  precludes  its  appli- 
cation except  in  the  case  of  a  money  payment  agreed  to  be  made  to  the 
father  of  the  girl  in  the  Asura  form.  I  .would  dismiss  this  petition, 

[11]  BEST,  J. — The  question  for  decision  is  whether  the  Subordinate 
Judge  is  right  in  dismissing  the  suit  as  unsustainable  on  the  ground  that 
the  consideration  for  the  agreement  being  money  promised  to  be  paid  for 
the  negotiation  of  a  marriage,  the  contiact  is  against  public  policy  and 
therefore  void. 

In  Visvanathan  v.  Sainmathan  (2)  it  was  held  by  Parker  and  Wilkin- 
son, JJ.,  that  a  suit  would  he  to  recover  money  under  a  bond  executed  to 
the 'father  of  a  girl  in  consideration  of  his  giving  his  daughter  in  marriage 
to  the  nephew  of  the  defendant,  the  executant  of  the  bond  As  remarked 

(1)  3  Le^TlT  "  (»  13  M,   83. 
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by  Wilkinson,  J.,  in  that  case  the  principles  on 'which,  the  English  Courts 
^^     act  in  disallowing  such  contract  as  marriage  brokage .  contracts  are  not 
~2S.*~     altogether  applicable  to  this  country,  in  wtyich  the  custom  of  infant  marri- 
*        ages  prevails,  and  when,  it  may  be,  that  the  consideration  in  such  cases 
A^PEL-    *8  °^en  received  by  the  father  for  the  use  and  benefit  of  the  child.     The 
tATE      case  Ram  ^/nand  Sen  v.  Audaito  Sen  (1)  was  also  6ne  in  wliich  the  agree- 
QVJL>     mont  was  to  pay  money  to  the  father  of  the  child  to  be  given  in  marriage. 

The  present  cast*  is  distinguishable  from  the  above  in  that  the  agree- 

1?  M.      inent  herd  is  with  a  stranger  in  consideration  of  his  negotiating  the  mar- 

*y3       i-iage.    A  case  more  in  point  is  Pitamber  Ratansi  v.  Jagjivan  Hansraj  (2)  in 

132        whi°h  &  was  hold  by  Scott,  J.,  that  there  was  good  reason  for  adhering  to 

the  English  rule  and  declining  to  give  to  marriage  brokers  a  legal  status 

such  as  would  enable  them  to  enforce  their  contracts  by  law,     Concurring 

in  this  opinion,  I  agree  in  dismissing  this  petition. 


17  M.  12=3  M.L.J.  176. 

[12]  APPELLATE  CIVIL, 
Mi\   Justice   Wilkinson  and  Mr.   Justice   Handley* 


KHADIH  MOIDEEN  (Defendant  No.  5),  Appellant  v.  KAMA  NAIK 

AND  ANOTHER   (Plaintiff 8  Nos.    1  and  2),   Respondents.* 

[21st  and  22nd  November  and  1st  December,  1802.] 

Limitation  Act — Act  XV  of  1877,  Section  22 — Joint  contractors — Civil  Procedure  Code' — 
Act  XIV  of  1882,  Section  32 — A  party  to  a  contract  joined  as  defendant  and  subse- 
quently made  a  plaintiff, 

Limitation  Act,  Section  22,  is  not  applicable  to  eases  where  the  Court  of  its  own 
motion  orders  that  a  party  to  a  contract  originally  joined  as  defendant  be  made 
a  plaintiff  under  Civil  Procedure  Code,  Section  32. 

tF.,  27  C.  540   (544)  =4  C,W,N,  4$9;  38  C*  342   (353)  =13  C,L.J.  3=8  Ind.  Cas.  837; 
R.,  18  M.  189   (192);  11  C,W,N.  860;  19  M.L.J.  221  =  5  M,L,T.  209.] 

SECOND  appeal,  against  the  decree  of  H.  H.  OTarrell,  District 
Judge  of  Trichinopoly,  in  appeal  suit  No,  104  of  1890,  affirming  the  decree 
of  M,  A.  Tirumala  Chariar,  District  Munsif  of  Kulitalai,  in  original  suit 
No.  212  of  1889, 

Suit  to  redeem  a  mortgage,  The  District  Munsif  passed  a  decree  as 
prayed,  which  was  affirmed  on  appeal  by  the  District  Judge.  This  second 
Appeal  was  preferred  by  defendant  No.  5.  * 

'  The   facts  of   this   case   appear   sufficiently   for   the   purposes   of   thi» 
report  from  the  following  judgment. 

Ramachandra  Ran   Saheb   and  Narasimha   Chariar,   for  appellant. 

Parthawradhi  Ayyangar,  for* respondents. 

JUDGMENT. 

The  facts  of  the  case  are  as  follows.  In  October  1877  the  first 
defendant ,  the  father  of  defendants  2  and  8  and  brother  of  fourth  defend- 
ant, borrowed  a  sum  of  Rs.  200  from  Subba  Naik,  the  brother  of  the 
two  plaintiffs  and  of  sixth  defendant,  on  the  security  of  certain  immoveable 
property  of  which  fifth  defendant  has  since  become  the  purchaser.  Subba 
Naik  having  died,  the  plaintiffs  instituted  the  present  suit  to  recover  two- 
thirds  of  the  amount  due  on  the  mortgage;  as  the  other  'claimant, 

*  Second  Appeal  No.  300  of  1892, 
(1)  10  C.  1054,  (2)  13  B,  131-(137), 
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sixth    defendant,  "would    not   join,    they    made   him    sixth    defendant    and 
relinquished     one-third     of     the     amount     due         During     the     progress    D*^* 

of    the    suit,    the    sixth    defendant    was,    by    order    of    the    Court,    made      J_ 

third  plaintiff,  but  at  the  time  his  right  to  rccovei  was  barred  APPEL 
Two  contention^  were  raised  by  defendants  1 — 5 ,  fiist,  that  the  suit  LATE 
[131  was  not  maintainable,  second,  that  the  debt  had  been  satisfied.  QV1L 

Both  were  overruled  and  plaintiffs  1  and  2  obtained  a  decree.     The  fifth       ' 

defendant  appeals.  17  M 

By  Section  22  of  the  Limitation  Act,  it  is  provided  that  "  when,  after  12^=3 
the  institution  of  a  suit,  a  new  plaintiff  or  defendant  is  substituted  or  ^\Jjj|' "*" 
added,  the  suit  shall,  as  icgards  him,  be  deemed  to  have  been  instituted 
when  he  was  so  made  a  paity  "  No  doubt  it  has  been  held  by  both  the 
High  Courts  of  Bombay  and  of  Calcutta  that  a  suit  by  seveial  persona, 
as  to  some  of  whom  the  right  to  sue  is  barred,  is  virtually  a  suit  by  the 
other  plaintiff  or  plaintiffs  alone,  and  that  if  a  suit  so  framed  will  not  he, 
as  it  will  not  in  the  case  of  a  joint  cause  of  action,  theie  can  be  no  othei 
course  than  to  dismiss  the  claim,  but  in  the  cases  so  decided,  Ramaebuh 
v  Ramlall  Koondoo  (1)  and  Kalidaa  Kevaldas  v  Nathu  Bhagvan  (2),  the 
suit  was  brought  by  only  one  of  the  joint  contractors,  the  other 
joint  contractors  not  being  parties  to  the  suit.  But  in  the  present  case 
the  absence  of  the  sixth  defendant  is  satisfactorily  accounted  for  He  was 
unwilling  to  join  his  bi others  in  the  suit.  They  had  theiefore  no  option  but 
to  make  him  a  defendant  and  to  relinquish  his  share  of  the  claim  There 
is  no  authority  for  holding  that  Section  22  of  the  Limitation  Act  applies 
^\lion  the  Court  of  its  own  motion  acts  under  Section  32,  Civil  Piocedurc 
Code,  and  ordeis  that  a  defendant  be  made  a  plaintiff  All  that  was 
held  in  Krishna  v  Mclamperuma  (3)  was  that  "  the  procedure  of  the 
11  District  Judge  in  tiansfoinung  certain  defendants  into  plaintiffs  was 
"  under  the  circumstances  of  the  case  irregular  "  No  doubt  the  whole 
of  the  mortgage  debt  is  due  to  the  persons  claiming  under  the  original 
mortgage  jointly  and  not  severally  and  a  person  entitled  to  a  moiety  of  the 
mortgage  debt  cannot  demand  to  be  paid  that  moiety  (Bishan  Dial  v. 
Manni  Rain  (4),)  but  that  ruling  dous  not  apply  to  a  case  like  the  piesent, 
wheie  all  the  parties  are  before  the  Court  and  the  mattei  can  be  finally 
dealt  "with  by  the  decree  m  the  suit. 

On  the  merits  also  the  second  appeal  must  fail  The  Judge  has  found 
us  a  fact  that  the  debt  was  jiot  discharged,  and  it  is  not  contended  that  ho 
has  misconstrued  the  evidence. 

The  second  appeal  therefoic  fails  and  is  dismissed  with  coats. 


(1)   6   C.   815  (2)   7   B.  217    (219).     m      (3)   10  M    44  (4)    1   A,   207. 
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Before  Sir  Arthur  J.  H.   Collins,   Kt.,   Chief  Justice,  and 
Mr.  Justice    Wilkinson. 


MANASINU  AND  OTHERS   (Plaintiffs),   Appellants  v.  AMAD 
KUNHI  AND  ANOTHER  (Defendants),  Respondents  * 

filth   March    and   23rd    April,    1892.] 
17  M.  14.   gucce88jon  Certificate  Act— Act  VII  of  1881),  s*.  4,  17— Probate  issued  from  Native  Court 
in  Cutch— Certificate  of  Political  Agent—Suit  in  British  India. 

A  suit  m  British  India  by  the  executors  ot  the  will  of  a  native  of  Cutch  was 
dismissed,  on  its  appearing  that  the  plaintiffs  were  furnished  only  with  probate 
issued  from  a  Native  Court,  of  which  they  produced  a  copy  certified  by  the 
Political  Agent  of  Cutch,  and  since  stamped  m  accordance  with  the  Court  Fees 
Act,  1870. 

Held,  that  the  plaintiffs  were  not  entitled  to  a  decree  without  taking  out 
probate  or  letters  of  administration  in  British  India  under  Act  V  of  1381  or  a 
certificate  under  Act  VII  of  188D,  but  instead  of  dismissing  the  suit,  the  Court 
should  have  allowed  time  for  the  plaintiffs  to  have  so  completed  their  title  to  sue. 

SECOND  appeal  against  the  decree  of  L.  Moore,  District  Judge  of 
South  Malabar,  in  appeal  suits  Nos.  109  to  113,  confirming  the  decrees  of 
A.  N.  Anantha  Kama  Ayyar,  Additional  District  Munsif  of  Calicut,  in 
original  suits  Nos.  54  and  77  of  1889  and  Nos.  300,  349  and  350  of  1890. 

Suits  brought  by  the  plaintiffs  claiming  to  represent  the  estate  of 
one  Singjo  Rayasi  Suit,  deceased,  to  recover  debts  due  by  the  defendants 
to  that  estate. 

The  testator  was  a  native  of  Cuteh,  but  the  District  Munsif  found 
that  he  carried  on  business  and  left  property  within  the  jurisdiction  of  the 
District  Court  of  South  Malabar. 

The  plaintiffs  were  the  executors  appointed  under  his  will  and  had 
obtained  probate  of  the  will  in  the  Native  Court  of  Bhuj,  and  they  now 
produced  and  filed  as  Exhibit  E,  a  true  copy  of  the  probate  signed  and 
sealed  by  the  Political  Agent  at  Cutch.  The  plaintiffs  had  presented  this 
document  to  the  District  Court  of  South  Malabar  and  paid  stamp  fees  to 
the  amount  of  Ks.  1,032  upon  it  Both  the  lower  Courts  held  that 
Exhibit  E  did  not  [16]  establish  the  plaintiffs'  right  to  maintain  the 
suits,  which  they  accordingly  dismissed. 

The  plaintiffs  preferred  these  second  appeal . 

The  Advocate -General  (Hon.  Mr.  Spring  Branson)  and  Rama  Rau,  for 
appellants. 

Bhashyam  Ayyanyar>  Sankaran  Nayar  and  Govimla  Menon,  for 
respondents. 

JUDGMENT. 

The  plaintiffs  (appellants  1  to  5)  are  the  executors  of  the  will  of  one 
Singjo  Rayasi,  a  native  of  Cutch,  and  they  sue  through  their  agent  Puru- 
shottamoi  Amarasi  Sett  to  recover  a  debt  due  to  the  estate  of  the 
deceased. 

By  Section  4  of  Act  VII  of  1889  it  is  enacted  that  no  Court  shall  pass 
a  decree  against  a  debtor  of  a  deceased  person  for  payment  of  his  debt  to 
a  person  claiming  to  be  entitled  to  the  effects  of  the  deceased  person,  ex- 
cept on  the  production,  by  the  person  so  claiming  of  (i)  a  probate  or  letters 
of  administration  evidencing  the  grant  to  him  of  administration  to  the 

*  Becond  Appeals  Nos.  1219  to  1223  of  1891. 
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estate  of  the  deceased  or  (li)  a  certificate  granted  under  this  Act  and  having 
the  debt  specified  therein 

The  lower  Courts  have  found  that  the  plaintiffs  are  not  entitled  to 
sue,  inasmuch  as  they  have  produced  neither  probate  nor  letters  of  admi- 
nistration, nor  a  certificate  granted  under  Act  VII  of  1889. 

It  is  contended  by  the  learned  Advocate-General  that  the  executors 
having  obtained  probate  of  the  will  and  letters  of  administration  granted 
by  the  Judge  of  Varisht  Court  of  Bhuj,  and  being  unable  to  claim  probate 
in  India,  are  entitled,  on  proof  of  the  will  and  of  their  status  as  executors 
of  such  will,  to  recover  debts  due  to  the  estate  of  the  deceased 

The  Court  ot  the  District  Judge  of  South  Malabar  having  been,  by 
the  notification  published  at  page  253  o{  the  Fort  St  George  Gazette,  dated 
30th  April  1889,  authonssed  to  receive  applications  foi  piobate  or  letters 
of  admmistiation  under  Act  V  of  1881,  it  was  open  to  the  plaintiffs 
(appellants)  to  obtain  under  Section  5  of  the  Act  letters  of  adininistiation 
with  a  copy  of  the  .will  annexed 

11  In  regard  to  the  title  of  executors  and  udmmistiatora,"  says  Story 
(Conflict  of  Laws,  8th  Edn  ,  §  512)  "  derived  from  a  grant  of  admmis- 
"  tration  in  the  country  of  the  domicile  of  the  deceased,  it  19  to  be  considered 
11  that  that  title  cannot,  de  jure,  [16]  extend,  as  a  matter  of  right, 
11  beyond  the  teiritory  of  the  government  which  grants  it.  It  has  hence 
"  become  a  general  doctrine  of  the  common  law  that  no  suit  can  be  brought 
11  or  maintained  by  an  executor  or  administrator  in  his  official  capacity 
"  in  the  Courts  of  any  other  country  except  that  from  which  he  denves 
"  his  authority  to  act,  in  virtue  of  the  probate  and  letters  testamentary 
11  or  the  letters  of  administration  there  granted  to  him  If  he  desires  to 
11  maintain  a  suit  in  any  foreign  country,  he  must  obtain  new  letters  of 
"  administration  and  give  new  security  according  to  the  lules  of  law 
11  prescribed  in  that  country  before  the  suit  is  brought  " 

The  probate  or  letters  of  administration  rcfeired  to  in  Section  4,  Clause 
(i)  of  Act  VII  of  1889,  must  be  probate  or  letters  of  administration  granted 
under  Act  V  of  1881,  and  as  the  plaintiffs  have  not  obtained  such,  they 
were  not  entitled  to  a  decree  Then  it  is  argued  that  the  provisions  of 
Act  VII  of  1889  have  been  substantially  complied  with,  as  a  certificate  in 
the  form,  as  nearly  as  circumstances  admit,  of  the  second  schedule,  has 
been  granted  to  the  plauitiffs  1  to  5  by  the  Political  Agent  of  Cutch,  and 
such  certificate  has  been  stamped  m  accordance  with  the  provisions  of 
the  Court  Fees  Act  of  1870. 

We  think  the  lower  Courts  were  right  in  holding  that  the  copy  of 
probate  pioduced  by  plaintiffs  and  marked  Exhibit  E  is  not  a  ceitificate 
granted  by  a  British  representative  in  a  foreign  state  within  the  meaning 
of  Section  17  of  Act  VII  of  1889.  There  is  nothing  to  show  that  the 
Political  Agent  when  he  affixed  his  signature  to  the  true  copy  of  tho 
probate  intended  to  grant  such  a  certificate  as  is  required  by  Act  VII  of 
1889  If  he  had  no  such  intention,  but  merely  affixed  his  signature  with 
reference  to  the  provisions  of  Section  86  of  the  Evidence  Act,  the  pay- 
ment of  the  Court  fees  required  by  the  Court  Fees  Act,  1870,  although  it 
proves  the  bona  fides  of  the  plaintiffs,  will  not  validate  the  grant  of  letters 
of  administration  as  a  certificate. 

We  think,  therefore,  that  the  lower  Courts  were  right  in  holding 
that  plaintiffs  were  not  entitled  to  a  decree,  but  were  wrong  in  dismissing 
their  suit  They  should  have  allowed  time  for  the  plaintiffs  to  take  out 
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set  aside  the  decrees  of  the  Courts  below  and  remand  the  suit  to 
the  Court  of  first  instance,  \\hich  will  grant  the  plaintiffs  [17  J  a  reason- 
able  time  within  which  to  comply  with  the*  provisions  of  Act  VII  of  1889, 
failing  which  the  suit  must  be  dismissed. 

All  questions  of  costs  must  stand  over  until  a  final  decision  is  given. 


17  M.  17. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.   H.   (Collins,   Kt.,   Chit1/  Justice,   and 
Mr.  Justice   Wilkinson. 


KKISHNAN   (Plaintiff),   Appellant  v.   CHADAYAN   KUTTI  HAJI 
AND  OTHEUS   (Defendants),   Respondents.* 
[12th  March  and  25th  April,  1892.] 

Transfer  of  Property  Act  —  Act  IV  of  1882,  s.  85  —  Non-joinder  of  puisne  mortgagee  w  a 
mortgage  suit  —  Civil  Procedure  Code  —  Act  XIV  of  1882,  ss.  278-283  —  Mortgage  decree 
—  Claim  in  execution  to  mortgage  premises. 

A  mortgagee  sued  on  his  mortgage  and  obtained  a  decree  against  the  mort- 
gagor for  the  principal,  together  with  the  interest  accrued  due  thereon,  and  for  the 
sale  of  the  mortgage  premises  in  default  of  payment.  A  second  mortgagee,  who 
was  not  a  party  to  the  suit,  intervened  in  execution,  alleging  that  the  land  was 
not  liable  to  be  attached  and  sold  by  reason  of  his  mortgage,  and  the  Court  made 
an  order  recognising  the  priority  of  the  decree  -holder's  lien  and  giving  to  the 
second  mortgagee  the  opportunity  of  discharging  it.  No  suit  was  brought  to 
question  this  order.  The  first  mortgage  >\as  not  paid  off  and  the  mortgage  pre- 
mises \vere  brought  to  sale.  The  purchaser,  who  was  the  first  mortgagee,  now 
sued  for  possession  of  the  land  and  his  claim  was  resisted  by  the  second  mort- 
gagee : 

Held,  (1)  that  the  non-joinder  of  the  present  defendant  m  the  suit  on  the  mort- 
gage constituted  no  bar  to  the  present  suit;  (2)  that  the  second  mortgagee,  was 
estopped  from  now  re-asserting  his  claim. 

[R.,  23  A.  1  (3);  10  Ind.  Gas.  83=14  Ind.  Cas.  449  (452)  =22  M.L.J.  129  (135)  =10  M. 
L.T.  544  (547);  21  M.L.J.  213=9  M.L.T.  431=  (1911)  1  M.W.N.  165  (177); 
L.B.K.  (1893—1900)  609.] 

SECOND  appeal  against  the  decree  of  C.  Oopalan  Nayar,  Subordinate 
Judge  of  North  Malabar,  in  appeal  suit  No.  47i  of  1887,  reversing  the 
decree  of  J.  A.  de  llozario,  District  Munsif  of  Pynad,  in  original  suit  No. 
178  of  1886. 

Suit  instituted  in  April  1886  to  recover  certain  land  with  mesne 
profits. 

In  original  suit  No.  124  of  1875,  one  Koyotti  obtained  a  decree  for 
the  redemption  of  a  kanom  on  the  land  now  in  question.  To  enable  hup 
to  effect  the  redemption,  he  borrowed  Us.  8,000  from  [18]  the  present 
plaintiff  in  «1879,  and  to  secure  this  amount,  executed  in  his  favour  a 
mortgage  *of  the  same  land,  undertaking  to  hand  over  possession,  but 
possession  was  not  delivered.  Koyotti  having  redeemed  the  kanom  mort- 
gaged portions  of  the  land  as  security  for  various  loans  to  defendant 
No.  1  and  four  others,  and  placed  them  respectively  in  possession.  The 
plaintiff  brought  a  suit  (original  suit  No.  18  of  1883)  against  his  mortgagor 
to  recover  the  amount  due  on  the  mortgage  and  obtained  a  decree  for  the 

*  Second  Appeal  %  234  of  1891, 
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amount  sued  for  and  for  sale  of  the  mortgage  premises  -   The  subsequent       1892 
mortgagees  were   not  joined   as  parties   to   that  suit.     They   intervened   in     APRIL 
execution  and  orders  wore  made  recognising  the  pnonty  of  the  plaintiff's        25. 

mortgage,  but  giving  them  the  oppoitunity  of  discharging  it      The  plaintiff's      . 

mortgage,   however,   remained  undischarged,   and  the  land  was  brought  to    APPEL- 
sale   m   execution  of   the   decree   and   purchased   by   the   plaintiff   on    llth       LATE 
December  1884      The  older  made  en  the  intervention  of  the  present  first     CIVIL. 

defendant    was    dated    October    1884,    and    no    steps    were    taken    by    him      " 

to  have  this  order  vacated  or  the  sale  cancelled.  17  M.  17 

The  District  Munsif  passed  a  decree  for  ejectment  as  prayed,  holding, 
inter  aha,  that  the  claim  of  defendant  No.  1  was  barred  by  limitation  The 
Subordinate  Judge  on  appeal  leversed  this  decree  on  the  giound  that 
defendant  No  1  should  have  been  made  a  paity  to  the  suit  of  1883, 
holding  that  Civil  Procedure  Code,  Sections  278  and  283  woro  inappli- 
cable to  the  case  on  the  authority  of  Deeflwlin  v  Peters  (1),  and  that  the 
omission  to  join  him  in  the  suit  of  1883  was  fatnl  to  the  present  cnse  on 
the  authority  of  Venkata  v  Kannani  (2) 

The  plaintiff  preferred  this  second  appeal 

Bhashyani   Ayyangar  and   Govmda  Menon,  for  appellant 

Ryru  Nambiar,  for  respondent  No     1 

JUDGMENT 

There  are  two  questions  for  determination  in  this  second  appeal, 
first,  whether  the  provisions  of  Sections  278 — 283  of  the  Code  aie  appli- 
cable to  the  case,  and,  secondly,  whether  the  failure  of  plaintiff  to  make 
first  defendant,  the  puisne  mortgagee,  a  party  to  his  suit  No  18  of  1883  is 
fatal  to  his  present  suit. 

The  facts  are  as  follows  —In  July  1879  plaintiff  advanced  Us  3,000 
to  one  Koyotti  to  enable  him  to  pay  off  the  kanom  and  [19]  value  of 
improvements  which,  by  the  decree  in  original  suit  No  124  of  1875,  he 
had  been  ordered  to  pay  to  the  tenants  in  possession  As  security 
Koyotti,  executed  in  favour  of  the  plaintiff  a  mortgage-deed  of  the  land, 
agreeing  to  pay  interest  at  12  per  cent  until  he  put  plaintiff  m  possession 
Although  Koyotti,  in  execution  of  his  decree  in  onginal  suit  No  124  of 
1875,  obtained  possession  emly  in  1880,  he  failed  to  put  plaintiff  in 
possession  and  mortgaged  the  lands  with  possession  to  first  defendant 
and  others  In  1883  plaintiff  instituted  a  suit  against  Koyotti  for  the 
recovery  of  the  Us  3,000  \\ith  inteffeat  fiom  Kovotti  peisonally  and  by 
sale  of  the  property  in  the  schedule  He  obtained  a  decree  and  attached 
the  properties  Thereupon  the  defendant  No  1  and  the  other  subsequent 
encumbrancers  advanced  their  claim  to  hold  the  land,  alleging  that  they 
had  enabled  Koyotti  to  pay  off  the  amount  of  the  decree  in  original  suit 
No.  124  of  1875  and  that  they  had  made  improvements 

Tho  Subordinate  Judge  allowed  their  claim  for  improvements,  but 
refused  to  reserve  their  mortgage  right  on  the  ground  that  the  plaintiff's 
mortgage  being  prior  in  date  must  prevail  The  property  was  then  put  up 
for  sale  and  purchased  by  plaintiff,  who  now  sues  for  possession 

The  case  relied  on  by  the  Subordinate  Judge  (Dcefholta  v  Peters  (1)  ) 
is  not  in  point  There  a  decree  had  been  obtained  under  Sections  86 — 88 
of  the  Transfer  of  Property  Act  and  the  Court  held  that  proceedings  by  way 
of  claim  flnder  Section  278  only  applied  in  cases  of  money  decrees  where 
the  property  of  the  judgment-debtor  had  been  attached  But  original  suit 

(1)  14  C.  631,  (2)  5  M.  184, 
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No.  18  of  1883  was  a  suit  brought  by  plaintiff  under  Section  68  of  the 
Transfer  of  Property  Act  to  recover  the  money  due  to  him  by  Koyotti  who 
had  failed  to  deliver  the  property  to  him.  He  obtained  a  decree  for  money 
recoverable  cither  from  Koyotti  or  b\  sale  of  the  property  in  schedule. 
Koyotti  having  failed  to  satisfy  the  decree,  plaintiff  attached  the  land  and 
a  proclamation  of  sale  was  issued.  Thereupon  defendant  No.  1  preferred 
a  claim  on  the  ground  that  the  property  was  not  liable  to  attachment,  as 
he  held  it  on  mortgage.  His  claim  was,  after  due  inquiry,  rejected  under 
Section  281,  and  that  order  not  having  been  questioned  in  a  regular  suit, 
defendant  No.  1  is  now  estopped  from  [20]  setting  up  the  same  claim  in 
the  present  suit — Velayitthan  v.  Lakshmana  (1). 

With  reference  to  the  second  question,  we  do  not  think  the  case  of 
Venkata  v.  Kannam  (2)  is  an  authority  for  holding  that  because  defendant 
No.  1  was  not  a  party  to  original  suit  No.  13  of  1883,  plaintiff's  suit  must 
be  dismissed.  As  he  was  no  party  to  the  decree  obtained  by  the  plaintiff, 
he  is  not  bound  by  it.  But  all  that  he  can  ask  as  puisne  mortgagee  is 
that  he  shall  be  allowed  an  opportunity  of  redeeming — Radha  Pershad 
Misser  v.  Monohur  Das  (3),  Naru  v.  Oulabsing  (4),  and  Badhahai  v.  Sham- 
rav  Vinayali  (5).  The  first  defendant's  later-created  right  was  subject  to 
the  right  of  the  plaintiff,  the  prior  mortgagee.  The  plaintiff  had  a  right 
to  maintain  a  suit  for  the  sale  of  the  land  to  satisfy  his  mortgage,  but 
having  notice  of  the  first  defendant's  possession  as  mortgagee  ought  to 
have  made  him  a  party  to  the  suit.  It  was  competent  to  Koyotti  to  deal 
with  the  interest  remaining  in  him  after  the  mortgage  to  plaintiff  and  the 
result  of  the  transfer  to  first  defendant  was  that  first  defendant  acquired 
as  against  plaintiff  the  rights  of  the  mortgagor,  in  other  words  the  right  of 
redemption.  As  defendant  No.  1  was  no  party  to  plaintiff's  suit  for  sale, 
he  would  have  been  entitled  to  be  afforded  an  opportunity,  to  redeem  had 
not  his  right  been  barred  by  his  having  taken  no  steps  to  set  aside  the  order 
passed  on  his  claim  petition. 

The  decree  of  the  Subordinate  Judge  must  be  reversed  .and  the  appeal 
remanded  for  the  decision  of  the  appeal  on  its  merits.  The  appellant  is 
entitled  to  his  costs  in  this  Court,  and  the  costs  in  the  lower  appellate 
Court  will  abide  and  follow  the  result. 


17   M.  81. 

[21]    APPELLATE   CIVIL. 
Before   Mr.   Justice   Muttusami  Ayyar  and  Mr.   Justice   Best. 


ROWLANDSON  (Appellant)  v.  CHAMPION  AND  ANOTHER  (Respondents). 
[16th  August  and  7th  September,  1893.] 

Insolvent  Act — 11  and  12  Vic.,  cap.  21,  Section  1 — Uncertificated  insolvent — After  acquir- 
ed landed  property — Mortgage  by  insolvent — Rights  of  Official  Assignee. 

The>  Official  Assignee  applied  under  Insolvent  Act,  Section  86,  for  the  delivery  up 
to  him  of  a  house  and  furniture  of  which  the  occupants  were  in  possession  under 
a  mortgage  from  an  insolvent,  dated  December  1691.  It  appeared  that  the  insol- 
vent has  been  adjudicated  in  1888  and  had  received  her  personal  discharge  in 
1890  and  had  obtained  the  house  in  question  under  a  deed  of  gift  IP  April  1891, 
and  had  died  intestate  in  May  1892,  having  never  obtained  a  discharge  under 


*  Original  Side  Appeal  No.  35  of  1892. 
(1)  8  M.  606.         (2)  5  M.  184.          (3)  6  C.  317.         (4)  4  B. 


(5)  8  P,  168. 
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Section    59      Tlie    mortgagees    took    their    mortgage    with    notice    of    the    insolvency  1893 

of   the  mortgagor      The  Official   Assignee  did  not  become  aware   that   the   insolvent  CLP    7 
had    acquired    the    property    in    question    till    September    1802    when    he    intervened 

and   claimed    the  propeitv   free   from   the   mortgage  ^~~ 

Held,    that    the    Official    Assignee    was    entitled    to    the    mortgaged    property    free 
from  the  mortgage  LATE 

[R,,   30  M    145    (149)  =17   M  L.  J    14,   5   Bom    LR    454    (459)  ,  1  Bom    L.B    916;   7      CIVIL 
Bom    LR    337;  2  C.WN    372   (375),  17  Ind    Gas    14   (15)  =12  MLT    215]  

APPEAL  against  the  judgment  of  COLLINS,  C  J  ,  as  Commissioner  of 
the  Insolvent  Court,  in  insolvent  case  No  21  of  1888 

Application  by  the  Official  Assignee  under  Insolvent  Act,  Section  26, 
that  a  certain  house  and  the  furniture  therein  be  delivered  up  to  him 
as  constituting  part  of  the  estate  of  an  insolvent  who  had  died  without 
obtaining  a  final  discharge  The  house  had  been  conveyed  to  the  insolvent 
after  she  had  obtained  her  personal  discharge  and  was  now  m  the  posses- 
sion of  mortgagees  under  a  mortgage  from  her  which  comprised  also  the 
furniture  in  the  house. 

Mr    K    Brown,  for  Official  Assignee. 
Mr    R    F.   Grant,  for  the  mortgagees 

COLLINS,  C  J  — This  was  an  application  by  Mr  Kcnwoithy  Brown- 
on,  behalf  of  the  Official  Assignee  under  Section  26  of  11  Vic  ,  cap  21,  for 
an  order  directing  Messrs  Champion  and  Short,  Attorneys  of  the  High 
Court,  to  deliver  over  to  the  Official  Assignee  certain  property  alleged  to 
be  the  property  of  one  [22]  Annie  Smith,  an  insolvent  debtor  The  facts 
of  the  case  are  as  follows  — 

Annie  Smith,  m  February  1888,  filed  a  petition  in  the  Insolvent 
Court  and  was  duly  adjudged  an  insolvent  She  received  a  personal  dis- 
charge in  Febiuary  1890,  but  no  final  discharge  was  granted  No  assets 
were  realized  under  the  estate  hv  the  Official  Assignee 

On  the  3rd  day  of  April  1891  one  McLmtock,  by  a  deed  of  gilt, 
conveyed  to  Annie  Smith  a  certain  house  and  land  situated  in  the 
district  of  Chingleput  and  called  River  Ville  The  deed  of  gift  to  Annie 
Smith  was  duly  registered  Annie  Smith  was  also  possessed  of  certain 
articles  of  furniture  in  and  about  the  said  house  In  December  1891  Annie 
Smith  executed  a  deed  of  mortgage  to  Messrs  Champion  and  Short, 
Solicitors  of  Madras,  mortgaging  the  said  house  and  land  and  furniture  for 
the  sum  of  Us,  3,500  The  mortgage-deed  contained  a  power  to  sell  the 
"  said  mortgaged  property  upon  giving  to  the  said  mortgagor,  her 
11  heirs,  executors,  administrators  or  assigns,  or  leaving  on  the  said 
"  premises  a  notice  in  wiiting  to  pay  off  the  said  mortgage,  and  if  default 
fl  shall  have  been  made  in  such  payment  for  thiee  calendar  months  after 
11  such  notice  "  It  is  stated  that  Annie  Smith  died  on  the  31st  day 
of  May  1892  intestate  The  Administrator-General  was  cited  to  appear  on 
this  application,  but  took  no  part  m  the  argument,  and  makes  no  claim  to 
the  property,  and  no  administration  appears  to  have  been  takers  out  to  the 
estate  of  the  said  Annie  Smith.  It  appears  that  Messrs  Champion  and 
Short  on  the  1st  June  1892  took  possession  of  the  said  house,  premises 
and  furniture,  and  have,  since  June,  let  the  house  for  short  periods  to 
tenants  There  is  no  evidence  before  me  under  what  authority  they 
so  took  possession,  or  that  they  have  given  at  any  time  to  the  said  Annie 
Smith,  her  heirs,  executors,  administrators  or  assigns/ or  left  on  the  pre- 
mises the  notice  m  writing  referred  to  in  the  mortgage-deed, 
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SEP.  7.  Mr.  Kcnivorthy  Brown  contends  that  as  Annie  Smith  had  not  received 

L.  her  final  discharge  from  the  Insolvent  Court,  any  property  that  she  might 

AP£EL-    kave  acquired  subsequent  to  her  insolvency  by  Section  7  of  11  Vic.,  cap.  21, 

LATE      vested   in   the   Official   Assignee   absolutely,    and   any   mortgage   or  other 

ClVIL      encumbrance  on  such  property  executed  by  the  said  Annie   Smith  was 

,          void  against  the  Official  Assignee.     It  is  further  contended  that  Messrs. 

17  M.  21.    [23]   Champion  and  Short  were  aware  of  Annie  Smith's  insolvency   and 

knew  that  she  had  not  obtained  her  final  discharge.     In  support  of  the 

former   proposition    Kcrakoose    v.    Brooks    (1)    is   relied    on.     Mr.    Robert 

Grant  for  Messrs.   Champion  and   Short  submits  that  a  summary  order 

under  Section  26  of  the  Act  should  not  be  made,   but  that  the  Official 

Assignee  should  be  referred  to  regular  suit   (Umbica  Nundiin   Biswas  in 

re  (2) ),  and  he  contends  that  after-acquired  property  of  an  insolvent  may 

be  dealt  with  by  such  insolvent  until  the  Official  Assignee  intervenes,  and 

if  such  transaction  be   bona  fide   and  for  value,   the   Official  Assignee   is 

bound  by   such   transaction,    and  he   cites   KristoGomid   Mitter  v.    Suresh 

Chunder  Deb  (3),  Fatima  Bibi  v.  Fatima  Bibi  (4),  Herbert  v.  Bayer  (5), 

Cohen  v.  Mitchell  (6). 

I  find  the  following  facts  to  be  proved: — that  Annie  Smith  was  duly 
adjudicated  an  insolvent  in  1888  and  had  not  received  her  final  discharge 
from  the  Insolvent  Court.  That  on  the  3rd  day  of  April  1891  an  abso- 
lute deed  of  gift  of  the  property  in  question  was  made  to  Annie  Smith. 
That  in  December  1891  a  mortgage  of  the  property  in  question  was  exe- 
cuted by  Annie  Smith  to  Messrs.  Champion  and  Short,  that  such  mort- 
gage was  executed  bona  fide  and  for  valuable  consideration.  That  Messrs. 
Champion  and  Short  were  aware  that  Annie  Smith  had  been  adjudicated 
an  insolvent  and  had  reasonable  means  of  knowing  that  she  had  not 
obtained  her  final  discharge  from  such  Court.  That  the  Official  Assignee 
did  not  intervene  in  any  manner  until  8th  September  1802. 

Upon  these  facts  the  question  arises  what  are  the  respective  rights  of 
the  Official  Assignee  and  the  mortgagees  to  the  property  in  question.  I 
agree  with  the  observation  of  Garth,  C.  J.,  in  Umbica  Nundun  Biswas  in 
re  (2)  that  a  case  in  which  difficult  questions  of  law  and  fact  are  involved, 
should  not  be  summarily  decided  by  an  Insolvency  Commissioner  under 
Section  26  of  the  Insolvent  Act,  but  the  questions  should  be  decided  in  a 
regular  suit.  It  appears  to  me,  however,  that  in  this  case  the  facts  are 
simple,  and  the  question  of  law  is  one  that  an  Insolvent  Commissioner 
should  decide,  more  especially  as  his  decision  is  subject  to  an  appeal  to  a 
Division  Bench. 

[24]  Kerakoose  v.  Brooks  (1)  is  not  in  point;  the  only  question  there 
decided  was  that  an  insolvent's  after-acquired  property  was,  under  the 
circumstances  of  that  case,  subject  to  the  lien  of  the  person  who  had 
advanced  to  the  insolvent  money  to  purchase  that  property;  and  the 
judgment  of  Lord  Kingsdown  as  to  the  rights  of  an  Official  Assignee  to 
after-acqujped  property  of  insolvents  cannot  be  said  to  be  exhaustive  on 
the  subject,  I  agree  with  Wilson,  J.,  that  that  case  is,  however,  clear 
authority  that  the  Indian  statute,  11  Vic.,  cap.  21,  is  to  be  construed  on 
the  same  principles  as  those  contained  in  the  various  English  decisions  as 
to  the  rights  and  claims  of  the  Official  Assignee  to  insolvent's  after-acquired 
property — Krishtocomul  Mitter  v.  Suresh  Chunder  Deb  (3). 

(1)  8  M.  I.  A.  339.  (2)  3  C.  434.  (3)  8  C.   556. 

(4)  16  B.  452.  (5)  5  Q.  B.  965.  (6)  L.  B,  25  Q.  B.  D,  262, 
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The  cases  reported  in  the  Indian  Law  Reports  on  this  subject  are  few, 
and  the  only  cases  referred  to  at  the  Bar  are  decisions  of  single  Judges. 
In  Kristocomul  Mitter  v.  Suresh  Chunder  Deb  (1)  Wilson,  J.,  held  that, 
subject  to  the  right  and  claim  of  the  Official  Assignee,  and  so  long  aa  he 
does  not  interfere,  an  insolvent  who  has  not  obtained  his  final  discharge 
has  power,  with  respect  to  after-acquired  property,  to  do  all  acts  which 
he  could  have  done  before  his  insolvency,  and  in  Fatima  Bibi  v.  Fatima 
Bibi  (2)  Farran,  J.,  does  not  dissent  from  the  Calcutta  case.  It  will  be 
necessary  to  examine  the  English  decisions  on  this  question  It  has  al- 
ways, since  5  Geo  11,  cap.  30  been  held  that  after- acquired  property 
passes  to  the  Assignee  in  bankruptcy,  and  that  no  new  assignment  was 
necessary  (Kitchen  v  Bartsch  (3),)  yet  it  has  also  always  been  held  that 
after-acquired  property  continued  in  the  bankrupt  until  the  Assignees  in- 
terfered to  claim  it,  and  a  bankrupt  could,  for  valuable  consideration,  part 
with  his  after-acquired  property  so  as  to  give  a  good  title  to  his  alienee, 
see  Dray  ton  v.  Dale  (4)  The  case  relied  on  by  the  counsel  for  the  Official 
Assignee  (Meggy  v.  Imperial  Discount  Company  (5)  is  the  decision  of  a 
single  Judge  sitting  at  nisi  prms,  and  that  case  in  the  opinion  of  Lord 
Esher,  M.R.,  does  not  touch  the  point  in  question,  In  Cohen  v  Mitchell 
the  Court  of  Appeal  reviewed  the  principal  authorities  on  the  re^ective 
rights  of  an  Official  Assignee  and  bankrupt  over  after-acquired  property,  and 
decided  that  until  [28]  the  Trustee  intervenes,  all  transactions  by  a  bank- 
rupt after  his  bankruptcy  with  any  person  dealing  with  him  bona  fido 
and  for  value  in  respoct  of  his  after- acquired  property,  whether  with  or 
without  knowledge  of  his  bankruptcy,  are  valid  against  the  trustee. 

I  hold,  therefore,  that  the  English  decisions  are  applicable  to  cases 
arising  under  11  Vic  ,  Cap,  21  (see  Kerakoose  v.  Brooks  (6),)  and  I  agree 
with  the  judgment  of  the  Master  of  the  Rolls  and  tho  Lords  Justices  m 
Cohen  v  Mitchell  (7)  I,  therefore,  order  that  Messrs,  Champion  and  Short 
do  deliver  up  to  the  Official  Assignee  as  being  part  of  the  estate  and  effects 
of  the  insolvent  Annie  Smith,  upon  payment  to  them  of  their  mortgage 
debt  am6unting  to  Rs.  3,500  and  interest  to  the  8th  September  1892 
amounting  to  Rs  301-12-10  and  a  further  sum  of  Rs.  37  agreed  to  be  paid 
by  the  ^Official  Assignee,  the  hereditaments  and  premises  and  other  pro- 
perty mentioned  in  the  mortgage  deed  of  the  17th  December  1891,  and  I 
do  further  order  that  Messrs.  Champion  and  Short  pay  to  tho  said  Official 
Assignee  the  sum  of  Rs  103-8-0,  rents  and  profits  of  the  said  premises 
received  by  them  up  to  the  8th  September  1892. 

I  make  no  order  at  present  as  to  costs 

The  Official  Assignee  preferred  this  appeal. 

Mr    K.   Brown,  for  appellant. 

Mr   R.  F.  Grant,  for  respondents. 

JUDGMENT, 

BEST,  J. — The  question  for  decision  in  this  appeal  is  whetl^ei  the 
mortgage  of  a  house  and  land  made  by  an  adjudicated  insolvent*  with 
regard  to  whose  property  a  vesting  order  had  been  passed  under  Section  7 
of  the  Insolvent  Act,  11  and  12  Vic  ,  cap  21,  prior  to  the  acquisition  of  the 
property  by  the  insolvent,  is  binding  on  the  Official  Assignee  so  that  the 
latter  can  only  jjet  possession  of  tho  property  (under  Section  26  of  the  Act) 
on  paying  to  the  mortgagees'  the  mortgage  amount  with  interest. 


(1)  8  G    566.      (2)  16  B.  452. 

(8)  7  East  53. 

(4)  2  B. 

&  C    293 

(5)  L,  B.  3  Q.  B.  D.  711. 

(6)  8  M.  I.  A    339, 

(7)  L.  B. 

25  Q 

B    D    262 
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1893  ^le   findings    are    that   one    Annie    Smith    was    duly    adjudicated    an 

SEP  7.    inso^ven*  *n  1888  ftnd  had  not  received  a  final  discharge  (under  Section  57 
*    of  the  Act)  up  to  the  time  of  her  death  (which  is  said  to  have  taken  place 
*n  or  ab°ut  May  1892);  that  on  the  3rd  April  1891  she  acquired  the  pro- 
Perty  *n  question  under  an  absolute  deed  of  gift;  that  in  December  1891 
CIVIL.     8ne  mortgaged  the  {26]  same  to  the  respondents;  that  such  mortgage  was 
^  executed  bona  fide  and  for  valuable  consideration;  but  that  the  respondents 

17  M  21.  were  aware  that  their  mortgagor  had  been  adjudicated  an  insolvent,  and 
had  reasonable  means  of  knowing  that  she  had  not  obtained  her  final 
discharge. 

The  learned  Commissioner  of  the  Insolvent  Court  has,  on  the  above 
findings  held  the  mortgage  to  be  valid  as  against  the  Official  Assignee. 
He  has  so  held  on  the  authority  of  the  English  Court  of  Appeal  in  Cohen 
v.  Mitchell  (1),  in  which  the  following  proposition  was  laid  down  and 
adopted,  viz.,  "  Until  the  trustee  intervenes,  all  transactions  by  a  bankrupt 
"  after  his  bankruptcy  with  any  person  dealing  with  him  bona  fide  and 
"  for  value  in  respect  of  his  after-acquired  property,  whether  with  or 
"  without  knowledge  of  the  bankruptcy,  are  valid  against  the  trustee." 
Our  attention  has,  however,  been  called  by  appellant's  counsel  to  a  more 
recent  English  case  in  re  New  Land  Development  Association  and  Gray  (2), 
in  wKch  the  Court  of  Appeal  concurred  with  Chitty,  J.,  in  thinking 
the  proposition  laid  down  in  Cohen  v.  Mitchell  (1)  to  be  inapplicable  to 
teal  estate.  However  this  may  be,  the  proposition  as  laid  down  in  Cohen 
v.  Mitchell  (1)  is  admittedly  in  terms  "  wider  than  appears  to  have  been 
laid  down  "  before."  See  per  Lord  Esher,  M.R.  In  fact  in  Herbert  v. 
Sayer  (3),  which  is  cited  in  support  of  the  above  proposition,  it  was  merely 
held  that  the  bankrupt  "  acquires  property,  and  contracts  for  the 
"  assignees,  who  may,  whenever  they  please,  disaffirm  his  act;  but  until 
"  they  do  so,  his  acts  are  all  valid." 

As  observed  by  Fry,  L.J.,  in  the  proposition  as  laid  down  in  Cohen  v. 
Mitchell  (1)  the  word  '  intervene  '  is  substituted  for  the  words  '  disaffirm 
his  acts  '  in  the  rule  as  stated  in  Herbert  v.  Sayer  (3),  the  object  of  the 
alteration  being  admittedly  to  deprive  the  trustee  who  intervenes  of  the 
power  retrospectively  to  disaffirm  what  has  otherwise  been  validly  done 
"  by  the  bankrupt."  ( 

The  facts  of  Cohen  v.  Mitchell  (1)  were  as  follows:  —  One  Arthur 
Cohen  became  bankrupt,  and  subsequently,  and  before  he  obtained  his 
discharge,  carried  on  business  in  buying  and*selling  agricultural  machines, 
and,  to  enable  him  to  do  so,  obtained  advances  of  several  sums  of  money 
from  Hyam  Cohen.  One  [27]  Foale  seized  some  of  the  machines,  and  the 
bankrupt  brought  an  action  against  him  for  a  wrongful  conversion  of  the 
machines  so  seized.  The  bankrupt,  having  no  money  with  which  to  carry 
on  the  action,  assigned  the  cause  of  action  to  Hyam  Cohen  in  consider- 
ation of  the  money  already  due  to  him  and  the  further  sum  necessary  to 
carry  on  the  action.  The  action  resulted  in  a  verdict  for  the  plaintiff. 
The  trustee  in  bankruptcy  of  Arthur  Cohen  then  intervened  and  demand- 
ed tto  money  of  Foale  as  part  of  the  property  of  the  bankrupt.  Hyam 
Cohen  also  claimed  the  amount  under  an  assignment.  Foale  consequent- 
ly interpleaded  and  paid  the  money  into  Court,  whereupon  the  issue  was 
tried  between  Hyam  Cohen  as  plaintiff  and  the  trustee  as  defendant.  It 
was  with  reference  to  these  circumstances  that  the  Court*  of  Appeal  laid 

(1)  L,  B,  20  Q,  B.  D.  262  (2)  [1892]  L.  R,  2  Ch,  188. 

(3)  5  Q.  B.  965. 
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down  the  proposition  quoted  above  "  in  terms  wider  than  it  had  been  laid 

11  down  before  "  m  order  to  preclude  the  trustee  from  disaffirming  retros-     gEp  7 

pectively  what  had  "  otherwise  been  validly  done  by  the  bankrupt."  [_" 

It  was  held  by  the  Privy  Council  in  Kerakooae  v.   flroofrg   (1)  with    APPEL- 
reference  to  the  property  acquired  by  an  insolvent  subsequent  to  his  adjudi-      LATE 
cation  as  an  insolvent  and  prior  to  his  Anal  discharge  that  the  assignee's     QV1L 
right  under  11  &  12  Vic.,  cap.  21,  is  subject  to  the  following  two  quali-  ' 

fications :  (i)  property  acquired  subject  to  liens  and  obligations  remains  17  M.  2j. 
subject  to  those  charges  and  equities  even  when  taken  by  the  assignee; 
and  (li)  if  the  insolvent  carries  on  trade  with  the  assent  of  the  assignee, 
the  property  acquired  in  such  trade  will  be  subject  to  the  charge 
of  the  creditors  in  that  trade  in  priority  to  the  claim  of  the  Official 
Assignee. 

The  second  of  these  qualifications  requires  that  the  trade  shall  have 
been  carried  on  "  with  the  assent  of  the  assignee."  It  was  the  want  of 
this  assent,  I  imagine,  in  Cohen  v.  Mitchell  (2)  that  necessitated  the  adop- 
tion of  the  proposition  there  laid  down,  the  object  being  to  prevent  an 
11  otherwise  valid  "  claim  being  defeated,  and  as  remarked  by  Chitty,  J  , 
in  the  more  recent  case  "  it  IB  a  fair  observation  to  make  on  all  dicta  of 
this  kind  that  they  are  enunciated  with  reference  to  the  particular  question 
"  then  before  the  Court  "  The  reason  for  the  rule  as  recognized  m  Her- 
bert v  Saycr  (3)  is  stated  by  the  Lord  Chief  Justice  of  the  Common  Pleas 
[28]  to  be  that  "  otherwise  there  would  be  no  protection  to  persons 
'  dealing  with  an  uneertificated  bankrupt;  not  only  would  they  acquire 
"  no  title  by  purchases  from  him,  but  payments  for  such  purchases  and 
11  for  all  other  debts  due  to  the  uncertificated  bankrupt  would  be 
"  invalidated  " 

The  question  for  decision  m  Herbert  v.  Bayer  (3)  was  merely  as  to 
the  right  of  the  bankrupt  to  maintain  a  suit  as  indorsee  of  a  bill  of  ex- 
change, and  all  that  was  then  decided  was  that  he  had  such  right  "  except 
as  against  the  assignees  ",  and  this  is  all  that  was  decided  m  Fowler  v. 
Down  (4)  and  the  other  cases  cited  in  Herbert  v.  Sayer  (3),  So  also  in 
Drayton  v  Dale  referred  to  by  the  learned  Commissioner  and  in  Fatima 
Btbt  v.  Fatima  Bibi  (5)  As  remarked  by  Kay,  L  J.,  m  the  recent  case 
of  in  re  New  Land  Development  Association  and  Gray  (6) — the  rule  was 
only  applied  in  Cohen  v.  Mitchell  (2);  for  the  purpose  of  protecting  persons 
who  had  been  "  trading  with  the  bankrupt  and  dealing  with  personal 
"  estate/' 

'  The  only  case  brought  to  our  notice  in  which  the  rule  has  been 
Applied  to  real  estate  is  Kriatocamul  Mttter  v.  Suresh  Chunder  Deb  (7),  in 
which  Wilson,  J  ,  upheld  as  against  a  subsequent  purchaser  from  the 
Official  Assignee  the  claim  of  a  prior  purchaser  from  an  undischarged 
insolvent,  of  the  latter 's  share  in  family  property  which  presumably  was 
or  at  least  included  real  property.  This  decision  purports  to  proceed  on 
the  authority  of  Herbert  v  Sayer  (8),  but,  as  already  observed,  the 
only  question  in  that  case  was  the  right  of  the  bankrupt  to  maintain 
a  suit  in  the  absence  of  the  trustee.  It  was,  however,  expressly  field  in 
Herbert  v.  Sayer  (3)  that  all  acquisitions  and  contracts  made  by  an 
adjudicated  bankrupt  were  made  for  the  trustee  and  subject  to 
disaffirmance  by  the  trustee. 

(1)  8  M,  I.  A.  889.  (2)  L.  B.  26  Q    B.  D.  262  (3)  5  Q    B.  966 

(4)  1  Boa.  ft  Pul.  44,  (5)  16  B.  452. 

(7)  B  0.  666. 
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JUUtt  On  a  consideration  of  the  various  cases  that  we  have  been  referred 

SEP./.    to,  the  conclusion  at  which  I  arrive  is  that  in  order  to  be  binding  on  the 

*—       Official    Assignee    a    charge    on    after-acquired    property    created    by    an 

APPEL-     adjudicated   insolvent,   who  has   not  obtained  his  final   discharge,    must 

LATE      come  within  the  scope  of  one  or  other  of  the  two  qualifications  stated  in 

CIVIL.    Kerakoose  v.  Brook*  (1),  and  that  [29]  Cohen  v.  Mitchell  (2)  is  merely 

authority  for  the  proposition  that  when  an  insolvent  is  allowed  to  carry 

17  M.  21.  on  trade  or  other  business,  the  Official  Assignee's  assent  thereto  (required 
under  the  second  of  the  two  qualifications  mentioned  in  Kerakoose  v. 
Brooks  (1)  will  be  presumed  up  to  such  time  as  he  may  intervene. 

As  the  mortgage  to  the  respondents  in  the  present  case  does  not  come 
within  either  of  these  qualifications,  I  would  allow  this  appeal  and  set 
aside  so  much  of  the  order  of  the  learned  Commissioner  of  the  Insolvent 
Court  as  directs  the  Official  Assignee  to  pay  to  the  respondents  the  mort- 
gage amount  and  interest  thereon* 

Respondents  must  pay  the  Official  Assignee's  costs  both  in  this  Court 
and  in  the  Court  below. 

MUTTUSAMI  AYYAR,  J. — I  come  to  the  same  conclusion,  though 
not  upon  the  same  ground.  The  facts  of  the  case  are  shortly  these: — In 
February  1888  Annie  Smith  was  declared  an  insolvent  and  a  vesting  order 
was  made  under  11  and  12  Vic.,  cap.  21,  Section  7.  In  April  1891  she 
obtained  under  a  deed  of  gift  a  house  and  land  called  River  Ville  and  she 
was  also  possessed  of  certain  articles  of  furniture  in  and  about  the  house. 
In  December  1891  she  mortgaged  the  said  property  to  Messrs.  Champion 
and  Short  for  a  sum  of  Rs.  8,600  with  a  power  of  sale.  In  May  1892 
Annie  Smith  died  intestate,  and  she  had  never  obtained  her  final  discharge 
under  Section  69  of  the  Insolvency  Act.  In  June  1892  Messrs.  Champion 
and  Short  took  possession  of  the  house,  land  and  furniture,  and  they  have 
since  let  the  house  from  time  to  time  to  tenants  for  short  periods.  The 
learned  Commissioner  has  found  that  the  mortgagees  were  aware  that 
Annie  Smith  had  been  adjudicated  an  insolvent  and  had  reasonable  means 
of  knowing  that  she  had  not  obtained  her  final  discharge.  Th§  Official 
Assignee  stated  in  his  petition  that  on  the  7th  September  1892  he  saw  a 
notice  in  the  Madras  Times  whereby  the  house  in  question  was  advertised 
for  sale  as  the  property  of  the  late  Mrs.  Annie  Smith.  On  the  8th  Septem- 
ber 1892  he  intervened  and  claimed  the  property  free  of  the  mortgage.  The 
question  arising  for  determination  upon  these  facts  was  whether  the 
mortgage  was  binding  on  the  Official  Assignee,  and  the  learned  Commis- 
sioner determined  it  in  the  affirmative,  the  ground  of  decision  [301 
being  that  the  decisions  on  a  similar  question  arising  under  the  English 
Bankruptcy  Acts  are  applicable  to  cases  arising  under  11  and  12  Vic., 
cap.  21,  that  according  to  those  decisions  the  after-acquired  property  con- 
tinued in  the  insolvent  until  the  Assignee  interfered  to  claim  it,  and  that 
meanwhile  the  insolvent  could,  for  valuable  consideration,  part  with  it  so 
as  to  give  a  good  title  to  his  alienee.  Hence  this  appeal. 

Foj^the  appellant  it  is  contended  (i)  that  the  English  decisions  relied 
on  by  the  learned  Commissioner  do  not  apply  to  cases  arising  under  the 
'Indian  Insolvency  Act;  (ii)  that  assuming  that  they  are  applicable,  the 
decision  under  appeal  is  at  variance  with  the  case  of  re  New  Land  Develop- 
ment Association  and  Gray  (8),  and  (iii)  that  according  to  the  true  con- 
struction of  11  and  12  Vic.,  cap.  21,  Section  7,  and  to  the  decision  of  the 

(1)  8  M.  I.  A.  &9,        (2)  L,  B.  25  Q.  B.  D.  262.        (3)  [189*1  U  ft,  2  Ch.  188 
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Privy  Council  in  Kerahoose  v   Brooks  (1)  property  acquired  by 'the  insolvent       1893 
subsequent  to  the  vesting  order  and  prior  to  his  final  discharge  vests 'at    SEP  7 

once  in  the  Official  Assignee,   whether  he  intervenes  or  not,   and  that  it       "    " 

is  not  competent  to  the  insolvent  to  mortgage  or  otherwise  alienate  it.          Afefri^L- 

llitf  mata  question  for  decision  is,  what  is  the  true  interpretation  of      LATE 
11  Mid  12  Vic  ,  cap.  21,   Section  7,   as  regards  the  mode  of  vesting  in     Cibit 
the  Official  Assignee  of  property  acquired  by  the  insolvent  subsequent  to     __' 
the  vesting  order  and  prior  to  his  final  discharge.     The  language  of  the    17M.21 
section  throws  no  light  on  the  point  beyond  the  fact  that  the  word  '  vest  ' 
is  used  both  with  reference  to  property  already  in  existence  and  to  after- 
acquired  property.     There  is  no  doubt  that  property  which  is  in  existence 
when  the  insolvent  files  his  petition  vesfcs  at  once  in  the  Official  Assignee, 
and  no  one  but  the  Assignee  is  since  competent  to  alienate  it      In  the  case 
of  subsequently-acquired  property  however  there  is  this  peculiarity      The 
insolvent  being  the  acquirer,  it  must  vest  in  him  at  least  for  an  instant 
and  then  vest  in  the  Official  Assignee      The  exact  point  for  consideration 
s,  as  stated  by  the  learned  Chief  Justice  of  the  Common  Pleas,  this  — 
Is  it  the  intention  of  the  Legislature  that  such  property  should  vest  in 
the  insolvent  as  acquirer  but  for  an  instant  and  then  vest  in  the  Official 
Assignee,  or  is  it  the  intention  that  the  Official  Assignee  should  have 
the  beneficial  interest  and  the  insolvent  should  acquire  such  property  for 
his  benefit  in  the  capacity  of  an  agent  [311   so  as  to  be  competent  to 
deal  with  it  subject  to  the  intervention  of  the  Official  Assignee?" 

The  latter  is  declared  to  be  the  real  intention  of  the  Legislature  in 
cases  decided  under  the  English  Bankruptcy  Acts.  Herbert  v  Sayer  (2) 
and  Cohen  v.  Mitchell  (3)  are  the  leading  cases  on  the  subject  The  reasons 
for  adopting  the  latter  intention  as  the  real  intention  are  lucidly  explained 
in  the  first-mentioned  case  by  the  learned  Chief  Justice  of  the  Court  of 
Common  Pleas  in  the  following  terms  — "  The  effect  of  the  statutory 
enactments  may  be  either  to  transfer  immediately  such  property  or  con- 
tracts from  the  bankrupt  to  the  assignees,  vesting  the  property  in  the 
bankrupt  for  an  instant  only,  or  to  give  the  assignees  the  beneficial 
interest  and  to  make  the  bankrupt  acquire  property  or  contract  for  their 
benefit  only  in  the  nature  of  an  agent.  The  cases  accord  with  the  latter 
construction  of  the  statute,  and  it  is  most  consistent  with  convenience; 
for,  otherwise,  there  would  be  no  protection  to  persons  dealing  with  an 
uncortificated  bankrupt  Not  only  would  they  acquire  no  title  by 
purchases  from  him,  but  "payments  for  such  purchases,  and  for  all 
debts  due  to  the  uncertificated  bankrupt  would  be  invalidated.  The 
Legislature,  by  several  statutes,  have  protected  all  such  payments  by 
and  to,  and  all  dealings  and  transactions  with,  the  bankrupt  bona  fide 
mode  or  entered  into  without  notice  of  the  act  of  bankruptcy  before  the 
fiat;  but  there  is  no  provision  by  the  statute  law  for  such  payments, 
dealings  or  transactions,  after  the  fiat;  and  the  only  way  by  which  they 
can  be  rendered  valid  and  great  confusion,  inconvenience  and  hardship 
prevented,  is  by  adopting  the  latter  construction,  and  holding  tfcat  the 
bankrupt  acquires  the  property,  and  contracts,  for  the  assignees,  who 
may,  whenever  they  please,  disaffirm  his  act,  but  until,  they  do  so,  his 
acts  are  all  valid."  It  is  thus  clear  that  the  English  cases  deal  with  tho 
question  as  ono  of  reasonable  construction,  and  it  appears  to  me  that  the 
whole  of  the  reasoning  is  Applicable  under  the  Indian  Insolvency  Act.  I 
see  no  substantial  difference  on  the  point  now  before  us  between  the  Indian 

(1)  8  M.  I.  A.  339  (2)  5  Q.  B.  96f  (3)  L.  B    25  Q.  B    D,  262 
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Insolvency  Act  and  the  English  Bankruptcy  Acts,  vis.,  6  Oeo.  IV,  cap.  16, 
SEP.  7.    Sections  63  and  127,  1  &  2  Will.  IV,  cap.  56,  Section  26,  and  the  Bankruptcy 

1  "    Act,  1883,  Sections  44,  58  and  118.     The  provisions  as  to  vesting  are  similar. 

AI¥EL-    [32]  I  agree  with  the  learned  Chief  Justice  that  they  are  applicable  under 
LATE      11  &   12  Vic.,   cap.   21,   especially   as  the   question   is  one   of  reasonable 
ClVIL'*     construction  to  be  put  on  similar  provisions.     I  also  agree  in  the  opinion 
— ,—       that  the  decision  of  the  Privy  Council  in  Kerakoose  v.  Brooks  (1)  is  not  an 
17M.  21.   authority  against  their  applicability,,  and  that,  on  the  other  hand,  it  is  a 
clear  authority  in  favour  of  their  applicability.     In  that  case,  the  uncerti- 
ficated  Insolvent  borrowed  money  for  the  purpose  of  purchasing  goods  to 
carry  on  a  business;  and  in  order  to  secure  the  advances,  gave  a  bond  and 
agreed  in  writing  to  execute  a  mortgage  of  the  goods  so  purchased  to  the 
lender  to  secure  repayment.     He  afterwards  executed  an  assignment  of  the 
goods  for  that  purpose.     The  business  was  carried  on  with  the  knowledge  of, 
and  without  any  objection  by,  the  Official  Assignee.     The  lender  had  never 
possession  of  the  goods  assigned  to  him  by  the  insolvent  and  the  same  re- 
mained in  possession  of  the  insolvent  until  his  death.     The  Privy  Council 
held  that  the  insolvent's  after-acquired  property  was  subject  to  the  lien  of 
the  lender  and  that  such  lien  was  paramount  to  any  claim  of  the  Official 
Assignee  under  the  insolvency.     In  their  judgment  the  Lords  of  the  Privy 
Council  said: — "The  Assignee's  right  to  the   subsequently -acquired  pro- 
perty is  subject  to  two  qualifications.     In  the  first  place,  if  the  insolvent 
has  acquired  property  subject  to  liens  and  obligations,  then  any  property 
taken  by  the  assignee  under  that  state  of  things  is  taken  subject  to  those 
charges  and  equities  which  affect  the  property  in  the  hands  of  the  insol- 
vent.    The  second  qualification  is  this,  that  if  the  insolvent  carries  on 
trade  at  a  subsequent  period  with  the  assent  of  the  assignee  of  the  estate 
under  the  Act,  in  the  first  instance  the  property  which  is  acquired  in  the 
subsequent  trade  will  be  subject  in  equity  to  the  charge  of  the  creditors 
in  that  trade,  in  priority  to  the  claim  of  the  assignee  under  the  first 
insolvency."     These  qualifications  are  enunciated  with  reference  to  the 
particular  facts  of  the  case,   and  I  agree  in  the  opinion  of  the  learned 
Commissioner  that  they  are  not  exhaustive.  ' 

The  substantial  question  is  whether  according  to  the  recent  case  of 
the  New  Land  Development  Association  and  Gray  (2),  the  rule  laid  down  in 
Herbert  v.  Sayer  (3)  and  Cohen  v.  Mitchell  (4)  [33]  is  applicable  to  immove- 
able  or  real  property  and  is  not  limited  in  its  scope  to  moveable  property. 

This  case  was  decided  in  April  1892  and  dees  not  appear  to  have  been 
cited  before  the  learned  Commissioner.  The  facts  of  that  case  were 
that  a  testatrix  devised  her  real  estate  to  her  nephews,  William  Shurley 
and  Joseph  Shurley,  as  tenants  in  common.  The  nephews  purported  to 
convey  the  estate  to  a  land  company,  vho,  in  May  1891,  entered  into  a 
contract  for  its  sale  to  a  purchaser.  The  purchaser  discovered  before  com- 
pletion that  in  1888  William  Shurley  had  been  adjudicated  bankrupt 
and  that  he  was  still  undischarged.  Tne  trustee  in  bankruptcy  then  inter- 
vened and  claimed  to  be  entitled  to  a  moiety  of  the  estate.  The 
questioner  decision  was  whether  an  undischarged  bankrupt  could,  even 
before  the  intervention  of  the  trustee  in  bankruptcy,  convey  real  estate 
acquired  after  the  bankruptcy,  to  a  ,bona  fide  purchaser  for  value,  so  as  to 
give  a  good  title  to  the  purchaser  as  against  the  trustee.  Whether  the 
rule  laid  down  in  Cohen  v.  Mitchell  (4)  was  not  limited  to  goods  was 

(1)  8  M.  I.  A.  339.  (2)  [1892]  L.  K.  2  Ch.  138. 

(3)  5  Q.  B.  965.  (4)  L.  B.  25  Q.  B.  D.  262. 
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considered  by  Chitty,  J  ,  and  by  the  Lords  Justices  on  appeal.     They  all       1893 
held  that  it  was  so  limited.     Chitty,  J  ,   referring  to  the  argument  that    SEP.  7. 

after-acquired  real  estate  vests  in  the  bankrupt  and  remains  vested  m  him 

till  the  trustee  intervenes  and  claims  it,  said. — "  I  see  no  justification  in    APP£L- 
"  the  statute  or  the  authorities  for  holding  that  the  legal  estate  will  first      LATE 
"  vest  in  the  bankrupt  and  then  shift  to  the  trustee  when  he  intervenes  "     CIVIL. 

On    appeal    the    Lords    Justices    expressed    the    same    opinion      Lord      _' 

Justice  Kay  considered  that   "  where   a  bankrupt  is  carrying  on  business   17  M.  21 
11  and  dealing   with   personal    property,    such   dealing   will   to   some   extent 
consume  it      And  if  the  trustee  looks  on  and  does  not  intervene,   then 
the  consumption  of  the  property  goes  on  as  a  consequence  of  the  carrying 
"  on  of  the  business  by  the  bankiupt  "     He  thought  that  it  had  nothing  to 
do  with  real  estate      Lord  Justice  Lindley  said,  "  there  is  some  sense  in 
"  the  doctrine  as  to  personal  estate      But  I  have  never  heard  it  suggested 
"  by  any  body  that  it  had  the  slightest  application  to  real  estate  which 
passes  by  conveyance  and  not  by  delivery."     The  case  clearly  limits  the 
rule  in  Herbert  v    Saycr  (1)  and  Cohen  v    Mitchell  (2)  to  personal  estate 
Though  there   was   also   anothei    ground  on   which    [34]    the   decision   was 
supported,  I  feel  myself  bound  to  adopt  the  proposition  laid  down  in  that 
case  by  the  Court  of  Appeal,  even  assuming  that  it  was  in  the  nature  of  a 
dictum 

The  property  in  the  case  betore  us  being  what  IB  known  to  English  law 
as  real  property,  I  concur  m  the  order  proposed  by  my  learned  colleague 

17  M.   34  =  3   M.L.J.   250. 
APPELLATE  CIVIL 

Before  Sir  Arthur  J    H    Collins,  Kt  ,   Chief  Justice,  and 
Mr     Justice    Shephard 


KOOLAPPA  NAIK   (Plaintiff),   Appellant  v    KOOLAPPA  NAIK  AND  OTHERS 

(Defendants),  Respondents  *     [25th,  26th  and  27th  July  and 

8th  August   1893  ] 

Limitation — Adverse   possession— Hindu    Law. 

The  holder  of  an  impartible  ZLiiimdan  died  in  1822,  leaving  two  widows  and  a 
daughter  The  widows  entered  on  the  estate  and  having  successfully  resisted  a 
suit  for  ejectment  brought  by  the  rightful  heir  (the  present  plaintiff's  great- 
grandfather) m  1824,  they  and  the  survivor  of  them  retained  possession  till  1870, 
when  the  last  surviving  widow  died,  and  the  daughter  entered,  She  or  the  Court 
of  Wards,  on  her  behalf, "retained  possession  till  her  death,  m  1882,  when  the 
first  defendant  came  m  as  the  nearest  then  surviving  sapmda  of  the  last  male 
holder.  The  plaintiff,  who  was  the  son  of  the  elder  undivided  brother  (deceased) 
of  the  first  defendant,  now  sued  in  1891  to  recover  the  zemmdari  from  him  . 

Held,    that   the   suit   was   barred   by   limitation 
[H.f   41  P.B    1903  ] 

APPEAL    against   the   decree   of   T     Naruyanasami    Ayyar,    Subordinate 
Judge  of  Madura,  West,  in  original  suit  No    26  of  1891 
Suit  for  possession  of  an  estate. 

The  facts  of  the  case  are  stated  sufficiently  for  the  purpose^  of  this 
report  in  the  ]udgment  of  the  High  Court  ^ 

The  plaintiff  preferred  this  appeal. 

Bhashyam  Ayyanyar  and  Desiha  Chanar,  for  appellant 
Subramanya  Ayyar,  for  respondents  Nos    1,  4,  5  and  6. 
Rajayopala  Ayyar,  {pr  respondents  Nos    2  and  3 

*  Appeal  No    61  of  1892 
(1)  6  Q.  B    965  (2)  L    R    25  Q    B    ]J    262 
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JUDGMENT. 

The  question  in  this  appeal  is  whether  the  suit  is  barred  by  limita- 
tion. Vijayagopal,  the  last  undisputed  male  [88]  holder  of  the  impartible 
zemindari  of  Sundayur,  died  in  1822,  -  leaving  no  sons,  but  only  two 
widows  and  a  daughter.  His  rightful  successor  in  the  enjoyment  of  the 
zemindari  was  Kuppayasami  Koolappa  and,  in  1824,  he  brought  a  suit 
against  the  two  widows  Ettakkammal  and  Krishnammal,  but  without 
success,  and  so  the  zemindari  remined  in  the  possession  of  the 
widows  and  the  survivor  of  them  till  the  death  of  Ettakkammal  in 
1870.  The  plaintiff  is  the  great-grandson  of  Kuppayasami  and,  in 
1891,  claims  in  virtue  of  the  same  right  as  was  asserted  by  him  in 
1824.  His  suit  having  been  dismissed,  it  is  now  contended  in  appeal 
that  the  suit  is  not  barred  by  limitation,  and  that,  although  otherwise 
it  would  so  be  barred,  the  circumstances  under  which  the  defendants 
came  into  possession  give  the  plaintiff  a  right  of  action  against  them. 
This  latter  point  may  be  disposed  of  first.  It  is  said  that  the  defendant 
who  belongs  to  the  same  branch  of  the  family  with  the  plaintiff,  being 
his  father's  younger  brother,  recovered  the  zemindari  after  the  death  of 
Vijayagopal's  daughter  in  1882  as  a  member  of  the  undivided  family 
and  for  the  family.  Having  recovered  it  on  this  footing,  he  is  bound,  it  is 
contended,  to  deliver  it  up  to  the  plaintiff,  who,  as  the  son  of  an  elder 
brother  of  the  defendant,  has  the  preferential  claim.  It  is  true  that  if  the 
zemindari  had  descended  in  the  ordinary  course  and  had  not  been  usurped 
by  the  widows  of  Vijayagopal,  the  plaintiff  is  the  member  of  the  family 
who  would  be  entitled  to  hold  it;  but  assuming  that  the  law  of  limitation 
does  not  allow  the  plaintiff  to  put  forward  this  claim  on  its  own  merits 
his  Vakil  relies  on  the  alleged  conduct  of  the  defendant.  The  claim  does 
not  appear  to  have  been  put  on  this  footing  in  the  plaint,  and  there  is,  in 
fact,  no  foundation  for  it.  The  defendant's  claim  to  the  zemindari  was 
based  on  the  fact  of  his  being  the  nearest  sapinda  entitled  after  the  death 
of  Ettakkammal's  step-daughter,  and  there  is  no  evidence  to  show  that 
he  assumed  possession  as  trustee  for  the  family  or  otherwise  than  in  his 
title  of  heir.* 

Apart  from  this  contention,  it  is  argued  that  the  suit  is  not  barred 
by  limitation,  because  in  1870,  when  Ettakkammal  died,  the  righj  of 
the  other  branch  was  not  barred,  and  since  that  date  the  zemindari  has 
not  been  held  adversely  by  any  one  person  or  by  persons  claiming 
in  succession  to  each  other  for  more  than  twelve  years.  The  fact  is 
that  since  Ettakkammars  death  the  zemindari  has  been  in  the  enjoy- 
ment, first,  of  her  step-daughter  [36]  till  1882  and  subsequently  of 
the  defendant.  The  respondents'  Vakil  relies  on  the  case  of  Vijaya- 
sami  v.  Periasami  (1)  and  contends  that  the  suit  is  barred  by  limitation, 
time  having  begun  to  run  in  1822,  and  nothing  having  since  occurred 
to  revive  the  plaintiff's  right  of  suit.  In  the  case  cited  the  Zemindar 
Gouri  Vallabba  Tevar  died  in  1829,  and  thereupon,  according  to  the 
plaintiff's  case,  his  father  ought  to  have  succeeded.  The  latter's 
claim  was^  however  ignored,  there  was  litigation  between  other  claimants 
in  which  'Kathama  Nachiar,  a  daughter  of  the  late  zemindar,  was  victori- 
ous; she  was  in  possession  till  her  death  in  1877,  and  since  that  date  the 
defendant,  the  son  of  her  elder  sister.  It  was  held  that  the  suit  brought 
against  him  in  '1881  was  barred  by  limitation,  because  time  bdgan  to  run 


*  [See  Exhibit  VI,  p.  43,  Exhibit  X,  p.  49.— ED.] 
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in  1829  and  continued  to  run  without  interruption  as  against  the  descend-       IRQ* 
ants    of    the    zemindar    by    his    alleged    wife    the    plaintiff's    mother.     An     AUG  8 
attempt  IB  made  to  distinguish  this  case  from  the  present  by  pointing  out 
that,  whereas  Kathama  Nachiar  died  in  1877  after  the  Limitation  Act  of 


1871   came  into  force,   Ettakkammal  died  in   1870  before  the   Legislature 
had  laid  down,  in  express  terms,  the  rule  which  is  contained  m  Section  29     rIVIL 
of  the  Act  of  1871      The  ]udgmont  in  the  reported  case  does  not,  however,       _  " 
rest  on  this  circumstance  and  does  not  refer  to  Section  29  or  the  principle       |y  ^ 
embodied  in  it.     Nor  do  we  understand  how  the  supposed  alteration  of  the       34  -j 
law  in  1871  could  affect  the  rights  of  the  parties  either  in  this  case  or  in  the     M.  L.  J. 
reported  case      The  difficulty  of  the  plaintiff's  position  is  to  explain  how,        *5^ 
when  time  once  began  to  run  against  his  lineal  ancestors  and  their  nght 
of  suit  had  become  barred,  it  can  be  said  that  time  has  ceased  to  run  or 
the  right  of  suit  been  revived      No  question  of  the  plaintiff's  right  to  be 
restored  to  his  original  title  arises,  because  he  has  not  succeeded  in  recover- 
ing possession      It   is   hardly   necessary,    therefore,    for   us   to   express    an 
opinion   with   regard   to   the   view   held   in   Bengal   with   reference    to    the 
question  whether  under  the  Act  of  1859  the  nght  was  extinguished  by  an 
adverse  possession  exceeding  twelve  years;   see   Go  a  sain  Da  8  8   Chunder  v. 
IsauT  Chunder  Nath   (1),    Gunga   Gobind   Mundul  v     The   Collector  of  the 
Twenty-four   Pergunnahs    (2),    and   cases    cited    in   Radhabai   v     Anantrav 
Bhayvant  Deahpande  (3)      In  our  opinion,  the  case  cannot  be  distinguished 
from  Vijayasami  v.  Pcnaaami  (4)      The  plaintiff's  claim  [37]   cannot,  like 
the  defendants'  title,  be  reconciled  with  the  lawfulness  of  Ettakkarnmal's 
possession.     Her  holding  of   the   zemindan  was   adverse  to   the   plaintiff's 
ancestor,  and  from  the  date  of  its  commencement  when  his  cause  of  action 
arose,  time  began  to  run,  and  it  has  continued  to  run  without  intermission. 
The  appeal  is  dismissed  with  costs. 


17  M.  87  =  3  M.LJ.  276. 
APPELLATE  CIVIL. 

.    Before  Sir  Arthur  J    H    Collins ,  Kt  ,  Chief  Justice,  and 
Mr.   Justice    Shephard. 


RANGANAYAKULU  AND  OTHERS   (Plaintiffs  Noa.   1  and  4  and 
Representative   of  plaintiff  No.   3),   Appellants  v.   PHENDEIIGABT 
(Defendant),  Respondent  *     [10th  and  llth  August  and 
19th    September,    1893  ] 

Police  Act  (Madras)— Act  XXIV  of  1869,  Sections  21,  49— Procession  likely  to  cause 
breach  of  the  peace — Powers  of  police — Removal  of  banners  from  persona  in  the  pro 
cession 

A  procession  of  Hindus  carried  certain  banners  and  the  Superintendent  of 
Police  was  of  opinion  that  a  breach  of  the  peace  would  be  occasioned  if  these 
banners  continued  to  be  displayed,  and  in  good  faith,  for  the  purpose  of  prevent- 
ing such  breach  of  the  peace,  he  took  away  the  banners  from  certain  persons  in 
the  procession  .  ^fc> 

Held,  that  the  action  of  the  Superintendent  of  Police  \vas  not  justified  by 
Madras  Police  Act,  1859,  Sections  21,  49,  and  that  he  was  accordingly  liable  for 
the  trespass. 

_  3» 

*  Second  Appeal  No.  1679  of  1892 
(1)  3  C  224    (2)  11  M.  I  A.  345.    (3)  9  B  198  (228).    (4)  7  M  242 
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SECOND    appeal    against    the    decree    of    G.    T.    Mackenzie,    District 
SEP.  19.   Ju(ige  of  Kistna,  in  appeal  suit  No.  1167  of  1892,  modifying  the  decree  of 
x          0.    V.    Nanjundayyar,    District   Munsif   of   Masulipatam,    in   original    suit 
No.  19  of  1890. 

The  facts  of  the  case  were  stated  in  paragraphs  2  and  3  of  the  Dis- 
trict Judge's  judgment  as  follows:  — 

44  This    is    a    suit    by    four    Hindu    residents    of    Masulipatam    town 
44  against  the  Superintendent  of  Police  of  the  Kistna  district,   who  inter- 
fered with  a  procession  in  the    streets    of     Masulipatam    on    October 
3rd,    1889.     Plaintiffs    ask    for    a    declaration    that    they    may    pass    in 
4  procession   through  the   streets   4  with  dress,    music,    symbols   and  other 
4  accompaniments/    and    they    claim    Us.     100    as    damages     [38]     for 
*  the    interference.     The    District    Munsif    gave    plaintiffs    a    declaratory 
4  decree,  but  refused  to  give  any  damages.     The  District  Munsif,  at  the 
4  same  time,  ordered  the  Superintendent  of  Police  to  bear  all  the  costs 
4  of  the  suit.     Against  this  decision  the  defendant  appeals,  and  an  objec- 
4  tion    memorandum    is    lodged    on    behalf    of    respondents    claiming    the 
damages  that  were  asked  for  in  the  suit  and  asking  that  the  declaratory 
4  decree  be  made  more  definite. 

44  The  facts  in  this  case  are  few  and  simple.  Certain  Muhammadans 
44  of  Masulipatam  informed  the  Superintendent  of  Police  that  there  was  a 
bad  feeling  among  some  Muhammadans  in  the  town,  because  of  an  idea 
44  that  the  Hindus  in  the  procession  at  the  Hindu  festival  caricatured 
Muhammadan  emblems:  an  anonymous  petition  to  the  same  effect  was 
44  sent  to  the  District  Magistrate,  and  he  sent  this  petition  to  the  Superin- 
44  tendent  of  Police  with  the  following  note: — 4  I  suppose  you  are  keeping 
44  your  eye  on  the  Dasara  performances  to  prevent  any  differences  with 
44  the  Muhammadans,  vide  the  enclosed.'  On  this  paper  the  Superintond- 
44  ent  wrote  an  order  to  the  Town  Inspector,  directing  him  to  give  notice 
44  by  beat  of  tom-tom  that  persons  were  not  to  imitate  Muhammadan  dis- 
44  guises  without  a  license  from  the  Superintendent.  On  the  same  day  a 
"  Hindu  procession  was  stopped  in  the  streets  by  the  Town  Inspector  and 
44  Station  Officer.  They  sent  word  to  the  Superintendent,  and  he  at  once 
44  came  to  the  spot.  The  Town  Magistrate,  a  Brahman,  was  also  present. 
4<  The  Superintendent  inspected  the  Sivamandiram  and  decided  that  it°  did 
44  not  resemble  a  Muhammadan  taboot  and,  therefore,  let  it  pass.  He 
44  caused  a  flag  to  be  unrolled  on  its  staff,  so  that  it  should  no  longer  resem- 
44  ble  a  Muhammadan  4  pir. '  He  took  possession  of  two  banners  which  bore 
*4on  ono  side  the  device  of  the  crescent  and  the  star.  He  turned  out 
44  of  the  procession  some  singers  who  were  clad  in  tinsel  caps  and  robes. 
*4  He  then  permitted  the  procession  to  proceed.  On  the  following  day 
44  he  refused  to  reconsider  his  decision  and  to  grant  licenses  to  plaintiff 
41  except  on  conditions.** 

The  District  Judge  hold  that  the  defendant  had  acted  bona  fide. 

The  District  Munsif  passed  a  decree  as  follows:  — 

44  Itc<s  decreed  that  the  plaintiffs'  right  to  celebrate  in  the  public 
41  streets  of  Bandar  town  the  festivals  with  jundas  (flags)  and  Kamabajana 
44  as  it  was  done  in  the  year  1889  is  established,  [39]  that  the  said  festival 
"  be  allowed  to  be  celebrated  on  proper  occasions  and  in  a  proper  manner 
"  without  causing  ^obstruction  either  to  the  worship  of  people  tff  other  relj- 
"  gions  or  to  the  festivals  relating  to  them  and  that  the  defendant  or  his 
"  subordinates  do  refrain  from  causing  obstruction  at  any  time  except  when 
11  there  may  be  breach  of  peace." 
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The  District  Judge  modified  this  decree  by  striking  .out  the  words 
which  are  printed  above  in  italics.  gEp 

The  plaintiffs  preferred  this  second  appeal.  _ 

Pattabhirama  Ayyar  and   Snramulu   Battri,   for   appellants.  AF*>EL- 

The  Acting  Government  Pleader  (Bubramanya  Ayy&r),  for  respondent,      LATE 

JUDGMENT.  CIVIL- 

COLLINS,   C  J. — This  was   a  suit  brought  by  four  Hindus   against  a      17  M. 
Police  Superintendent  of  the  Kistna  district,  asking  for  a  declaration  that       37-  3 
they  have  a  right  to  celebrate  a  festival  in  the  public  streets  of  Masuhpatam     M  L.  J. 
with  fcuch  music,  garments,  ensigns,  &c.,  as  the  plaintiffs  may  like,  for  an 
injunction    restraining    defendant    and    his    subordinates    from    interfering 
with   such  procession   and   for   damages   for   taking  possession   of   certain 
banners  and  removing  certain  caps,  Ac.,  from  some  of  the  processionists. 
Both   the   Lower   Courts   agreed   in   granting   the   plaintiffs   a   declaration 
that  they  had  a  right  to  celebrate  in  the  public  streets  a  certain  festival, 
but  an  injunction  was  refused  and  no  damages  awarded  for  taking  posses- 
sion of  the  banners. 

The  only  point  that  was  argued  in  second  appeal  was  that  the 
plaintiffs  were  entitled  in  all  events  to  nominal  damages  for  the  wrongful 
act  of  the  Police  Superintendent  in  taking  away  the  plaintiffs'  banners.  It 
was  not  disputed  that  the  banners  were  taken  away  by  the  orders  of  the 
defendant,  but  it  was  contended  that  the  defendant  acted  in  good  faith, 
that  he  was  justified  in  so  doing,  as  he  believed  these  particular  banners 
were  obnoxious  to  the  Muhammadans,  and  if  carried,  would  produce  a 
breach  of  the  peace 

It  is  not  disputed  by  the  Government  Pleader  that  the  plaintiffs  had  a 
right  to  pass  in  procession  through  the  streets  of  Masuhpatam,  and  the 
only  question  that  arises  is,  was  the  defendant  justified  in  taking  posses- 
sion of  the  banners  which  undoubtedly  he  removed  from  the  procession. 
I  carefully  guard  myself  in  this  judgment  by  stating  that  it  is  the  powers 
of  the  police  in  this  district  alone  that  I  am  dealing  with,  and  both 
Mr  £atta-[40]  bhirama  Ayyar,  the  Vakil  for  the  appellants,  and  the  Gov- 
ernment Pleader  admit  that  the  powers  of  the  police  over  processions  are 
defined  by  the  Madras  Police  Act  XXIV  of  1859  Section  49  of  that  Act 
defines  the  powers  of  the  police — they  may  direct  the  conduct  of  all 
assemblies  and  processions  in  the  public  streets,  prescribe  the  routes  by 
which  and  the  time  at  which  such  processions  may  pass,  keep  order  in  the 
public  streets  and  prevent  obstructions;  they  may  also  regulate  the  use  of 
music  in  the  streets  on  the  occasion  of  native  festivals  and  may  direct 
crowds  of  twelve  or  more  persons  to  disperse  when  they  have  reason  to  ap- 
prehend any  breach  of  the  peace.  The  powers  thus  given  to  the  police  are 
large  and  set  out  with  particularity,  but  I  fail  to  see  that  the  Superintendent 
of  police  has  any  power  to  remove  from  the  procession  any  banners  belong- 
ing to  the  processionists  and  to  order  those  banners  to  be  taken  to  the 
police  station.  I  am  of  opinion,  therefore,  that  the  respondent  in  taking 
possession  of  the  banners  committed  in  law  a  tortious  act,  bu^under  the 
circumstances  I  give  only  nominal  damages,  viz.,  one  rupee:  in  fact  only 
nominal  damages  has  been  asked  for.  TJie  decree  must  be  modified 
accordingly,  and  in  other  respects  I  would  dismiss  the  appeal. 

It  is  also  alleged  that  the  defendant  turned  out  of  the  procession  cer- 
tain persons  wearing  tinsel  caps  and  robes  Whatever  right  of  action  these 
persons  may  have  against  the  defendant,  it  is  impossible  to  say  that  the 
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*  plaintiffs  are  entitled  to  damages.  The  action  was  really  brought  for  a 
SEP,  19.  declaration  and  also  an  injunction  against  the  defendant.  The  plaintiffs 
have  succeeded  in  obtaining  a  declaration  against  the  Superintendent  of 
Police,  and  no  question  was  raised  before  us  whether  such  a  declaration 
was  a  proper  one  or  whether  the  four  plaintiffs  could  jointly  bring  £uch 
an  action.  The  District  Munsif  has  found  that  the  plaintiffs  preferred  a 
seriously  false  allegation  that  their  procession  was  entirely  stopped,  and 
taking  into  consideration  all  the  circumstances  of  the  case,  I  would  direct 
that  each  party  bear  his  and  their  own  costs  throughout. 

SHEPHARD,  J. — As  is  observed  by  the  District  Judge,  this  case  is 
really  a  simple  one.  It  has  been  unnecessarily  complicated  by  the  nature 
of  the  relief  asked  for  and  by  the  defence  set  up  by  the  defendant.  The 
simple  question  is  whether  the  plaintiffs  have  suffered  any  wrong  at  the 
hands  of  the  defendant,  and,  if  so,  to  [41]  what  damages  they  are  entitled. 
That  is  the  only  question  that  ought  to  have  been  tried,  for  the  case 
is  not  one  in  which  a  declaration  or  injunction  is  either  necessary  or 
proper.  On  the  contrary,  such  relief  is  obviously  futile,  for  it  could  bind 
only  the  defendant  personally.  There  is,  however,  no  appeal  filed  on  his 
behalf,  and  it  is  only  necessary  to  mention  it  as  a  reason  for  dismissing 
the  appeal  so  far  as  it  seeks  to  obtain  any  relief  of  that  character  for 
the  plaintiffs. 

We  must  take  the  finding  of  fact  as  recorded  by  the  District  Judge  in 
paragraph  8  of  his  judgment.  There  it  is  found  that  the  defendant  took 
possession  of  two  banners,  and  that  he  turned  out  of  the  procession  some 
singers,  and  then  permitted  the  procession  to  proceed.  It  is  of  these  acts 
that  the  plaintiffs  complained  in  the  9th  paragraph  of  the  plaint.  It  is 
not  explained  how  the  plaintiffs  come  to  treat  these  acts  of  tne  defendant 
as  torts  for  which  they  have  a  joint  right  of  action.  No  objection,  how- 
ever, was  taken  on  that  ground.  The  District  Judge  holds  that  the 
defendant  was  justified  in  doing  what  he  did,  because  there  was  danger 
of  breach  of  the  peace  and  the  action  was  taken  in  good  faith  to  prevent 
it.  It  is  this  ruling  which  is  questioned  in  the  appeal  before  us.  • 

Prima  facie  the  act  of  the  defendant  in  taking  away  banners  from 
the  hands  of  the  plaintiffs  and  keeping  them  is  wrongful.  That  is  the 
only  act  of  which  the  plaintiffs  personally  complain.  Such  an  act  con- 
stitutes a  trespass,  and  however  laudable  the  motive  may  have  been, 
the  injured  person  is  entitled  to  damages.  The  defendant  can  only  be 
excused  from  liability  if  it  is  shown  that,  as  a  Superintendent  of  Police, 
he  was  by  law  justified  in  doing  what  otherwise  would  have  been 
wrongful. 

The  49th  Section  of  the  Madras  Police  Act  gives  the  Superintendent 
power,  as  occasion  requires,  to  direct  the  conduct  of  all  assemblies  and 
processions  and  prescribe  the  routes  by  which  they  may  pass.  It  also 
gives  him  power  to  regulate  the  use  of  music  in  the  streets  on  the 
occasion  of  festivals  and  ceremonies,  and  lastly  to  direct  all  crowds  of 
twelve  or  rfore  persons  to  disperse  when  he  has  reason  to  apprehend 
any  breach  of  the  peace. 

Section  21  of  j&e  same  Act  declares  the  general  duties  of  police  officers 
including  that  of  using  their  best  endeavours  to  preserve  the  peace.  It 
is  argued  on  behalf  of  tlie  respondent  that  these  provisions  of  the  Act 
justified  him  in  taking  away  the  banners  [42]  from  the  plaintiffs, 
and  that,  although  an  express  power  to  do  fcuch  acts  is  not  given  by  the 
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Act,  it  must  be  token  to  be  included  in  the  larger  powers  which  are  con- 
f erred,     It  may  not  unreasonably  be  said  that  on  occasions  serious  incon-    gEp  19 
venience  and  risk  of  disturbance  is  likely  to  occur  if  the  police  does  not 
possesi   the  power  of   depriving   persons   of  banners,    emblems   or   other 
objecte  which  are  calculated  to  provoke  a  breach  of  the  peace  on  the  part       LATE 
of  persons  to  whom  they  are  obnoxious.     We  must,  however,  see  whether      QviL 
such  a  power  is  conferred  by  the  legislature      With  regard  to  processions  " 

express   provisions   are   made   of   particular   character,    and   under   certain      17  M. 
conditions  power  is  given  to  disperse  crowds      The  latter  provision  does       37=3 
not,  in  my  opinion,  relate  to  processions.     With  regard  to  processions  the    M.  L.  J. 
Superintendent    may,    as    occasion    requires,    do    certain    things,    but    the        2*6< 
Act  does  not  say  he  may  take  away  flags  or  obnoxious  devices  carried  by 
members  of  the  procession,  and  I  do  not  see  on  what  principle  it  can  be 
said  that  the  legislature  intended  to  give  this  power  by  implication.     On 
the    contrary,    ;the    mention    of    specific    things    which    may    be    dona   ia 
unfavourable    to    any    inference    in    favour    of    measures    which    are    not 
mentioned. 

In  my  opinion,  the  respondent  has  failed  to  show  that  his  acts 
are  rendered  legal  by  the  provision  of  the  Police  Act,  and  it  is  not 
said  that  there  is  any  other  statute  under  which  he  can  claim  immunity. 
Chapter  XIII  of  the  Criminal  Procedure  Code  gives  the  police  certain 
powers  in  the  way  of  preventive  action,  but  the  present  case  cannot 
be  brought  within  its  provisions.  It  follows  that  the  District  Judge 
was  wrong  in  refusing  to  give  damages,  but  having  regard  to  the 
other  findings  of  the  District  Judge  and  the  finding  of  the  District 
Munsif  on  the  question  of  damages,  I  think  that  nominal  damages  only 
should  be  awarded. 

I  would  modify  the  decree  of  the  District  Judge  by  giving  the 
plaintiffs  one  rupee  damages.  In  other  respects  I  would  dismiss 
the  appeal,  and  I  would  direct  each  party  to  bear  his  own  costs, 
throughout. 


17  M.   43  =  3  M.L.J.  207. 
[48]  APPELLATE  CIVIL 
Before  Mr    Justice  Muttuaami  Ayyar  and  Mr.  Justice  Best 


SIBIPARAPD  RAMANNA  (Plaintiff),  Appellant  v. 
MALLIKARJUNA  PRASADA  NAYUDU  (Defendant),  Respondent* 

[20th  March  and  26th  April,  1893.] 

Rent   Recovery  Act   (Afadra*)— Act   VIII  of  1865,   Sections  4,   7.   II— Enhanced  rent  on 
irrigated  land— Customary   contribution  to  a  temple — Implied  contract, 

A  zemindar  tendered  to  raiyats  on  hia  estate  pattas  providing  (inter  alia)  for 
the  payment  of  (1)  certain  fees  to  a  Hindu  temple,  (2)  rent  in  which  the  land 
assessment  was  consolidated  with  a  water-cess  in  respect  of  certain  land  irrigat- 
ed under  the  Eistna  am  cut  There  was  nothing,  to  show  that  the  former  of 
these  items  constituted  a  charge  on  the  land  and  the  later  had  not  <taen  sanction- 
ed by  the  Collector  under  Bent  Recovery  Act,  Section  11  „  but  it  was  found  that 
both  had  been  paid  by  the  raiyats  for  njany  years  The  Court  of  first  appeal 
held  on  this  finding  that  there  were  implied  contracts  on  the  part  of  the  raiyats 
to  pay  both  items  : 

Held  (1)  that  the  temple  fee  was  prima  facie  voluntary  and  should  not  be 
treated  M  a  payment  which  the  zemindar  could  compel  a  raiyat  to  make  and 
consequently  that  the  patta  tendered  to  him  was,  an  improper  patta; 

"""  "  Second  Appeal  No.  567  of  1891,         I 
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(2)  that  the  finding  as  to  the  existence  of  an  implied  contract  to  pay  the  second 
of  the  above*  items  was  a  finding  of  fact  and  must,  therefore,  be  accepted  on  second 
appeal ;  and  was  a  correct  finding,  in  accordance  with  the  ruling  in  Venkataqoval. 
v.  liangappa  (7  M.  866).  * 

The  first  proviso  to  Kent  Recovery  Act,  Section  11,  is  not  restricted  in  its  appli- 
cation to  rates  of  original  rent  as  contradistinguished  from  its  enhancement  on 
account  of  improvements. 

|  ,  27  M.  332  (337)  =13  M.L.J.  429;  28  M.  427  (432);  30  M.  498  (499)  =17  M.L.J. 
433=3  M.L.T.  17;  9  Ind.  Cas.  41=9  M.L.T.  191=  (1911)  1  M.W.N.  6;  9  Ind, 
Cas.  169=21  M.L.J.  156=9  M.L.T.  829  (331);  13  M.L.T.  351  (356).] 

SECOND  appeal  against  the  decree  of  G.  T.  Mackenzie,  District  Judge 
of  Ristna,  in  appeal  suit  No.  176  of  1889,  reversing  the  decision  of  S.  H. 
Habibuddin,  Special  Assistant  Collector  of  Kistna,  in  summary  suit 
No.  2  of  1889. 

Suit  by  a  tenant  to  set  aside  a  distraint. 

The  facts  of  the   case   appear   sufficiently  for   the  purposes  of   this 
report  from  the  judgment  of  the  High  Court. 
*     The  plaintiff  preferred  this  second  appeal. 

Parthasaradhi  Ayyangar,  for  appellant. 

Pattabhirama  Ayyar,  for  respondent. 

JUDGMENT. 

[44]  This  is  a  second  "appeal  from  the  decree  of  the  District  Judge  of 
Kistna,  disallowing  appellant's  claim  with  costs.  Respondent  is  the 
zemindar  of  Devarakota  and  appellant  is  a  jirayati  raiyat  in  his  zemindari. 
A  patta  was  tendered  for  fasli  1297  by  the  former,  but  the  latter  refused  to 
accept  it.  The  zemindar  then  distrained  the  raiyat's  property  for  arrears 
of  rent  which  he  claimed  for  1297  and  the  tenant  sued  to  set  aside  the 
dij&traint  as  being  illegal.  The  question  for  determination  was  whether  the 
patta  tendered,  Exhibit  I,  was  one  which  appellant  was  bound  to  accept  and 
the  requirement  of  Section  7,  Act  VIII  of  1865,  was  thereby  complied 
with.  Appellant  objected  to  two  items  in  Exhibit  I  viz.,  the  rate  of 
Rs.  9  8-0  per  acre  charged  on  dry  land  irrigated  under  the  Kistna  anicut, 
and  the  fee  entered  as  payable  to  a  temple  at  Sivaganga.  The  Special 
Assistant  Collector  considered  that  the  consolidated  wet  assessment 
of  Rs.  9-8-0  per  acre  was  too  high  and  that  the  usual  dry  ^ate 
of  Rs.  2-2-0  plus  a  water  rate  of  Rs.  4  per  acre  was  the  proper  charge. 

As  to  the  contribution  claimed  for  the  Sivaganga  goddess,  he  thought 
its  inclusion  in  the  patta  to  be  unobjectionable?  as  he  found  it  to  be  a 
charge  warranted  by  established  usuage.  On  the  former  ground  he  held 
that  appellant's  refusal  to  accept  the  patta  was  justifiable  and  decreed  his 
claim  with  costs.  On  appeal,  however,  the  District  Judge  found  that  the 
patta  tendered  for  1297  was  similar  to  patta*  tendered  in  previous  faslis, 
that  they  all  contained  the  fee  payable  to  the  Sivaganga  temple  and  im- 
posed a  consolidated  wet  rate  Rs.  9-8-0  per  acre  on  lands  irrigated  with 
Kistna  water,  and  that  the  consolidated  rate  and  fee  had  been  paid  for 
twelve  years  or  more.  He  concluded  that  payment  of  rent  at  a  particu- 
lar rate  B&&  of  a  fee  for  a  series  of  years  created  a  presumption  of  a 
contract  and  that  the  tenant  did  not  rebut  the  presumption.  Adverting 
to  the  evidence  that  appellant  had  twice  asked  the  zemindar  to  reduce 
the  rate,  the  Judge  observed  that  it  was  not  sufficient  that  the  raiyat 
murmured  against  t.he  rate  now  and  then,  but  that  it  was  incumbent  upon 
him  to  get  it  lowered  by  the  Revenue  Courts.  In  the  result  he  reversed 
the  decree  of  the  Special  Assistant  Collector  and  dismissed  respondent's 
suit  with  costs.  Hence  this  Second  appeal. 
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For  the  appellant,  it  is  contended  (1)  that  the  Collector's  sanction  not 
having  been  obtained  for  enhancing  the  rent,  the  patta  tendered  was  not  a     APRIL 
proper    patta,    (2)    that    in    the    circumstances    of    [lfl]    this    case    there        £6 

was  no  presumtive  evidence  of  a  contract  to  which  Courts  can  give  effect,      ^_ 

and  (3)  that  the  fee  entered  in  the  patta  for  the  Sivaganga  goddess  was  J\PPEL- 
unauthonzed.  As  regards  the  fee  payable  to  the  temple  at  Sivaganga,  LATE" 
it  can  only  be  included  in  the  patta  under  Section  4  of  Act  VIII  of  1865  on  QVIL 

the  ground  that  it  is  payable  with  lent  according  to  established  usage  or 

law,     A  duty  to  contribute  to  the  expense  of  a  temple  is  not  an  ordinary      17  ^ 
incident  of  the  relation  of  landlord  and  tenant,  nor  has  it  any  connection       43  =  3 
with  the  ]irayati  tenure  on  wjiich  the  raiyat  holds  his  land.     Prima  facie,     M.  L.  J. 
the  contribution  is  voluntary  and  unless  the  fee  is  shown  to  be  a  charge        2®7. 
on  the  land,   it  cannot  be  treated  as  a  payment  which  the  zemindar  can 
legally  compel  the  raiyat  to  make,     Suppose  the  raiyat  to  be  a  Muham- 
madan  or  a  Christian  it  is  obvious  that  in  no  sense  would  he  be  bound  to 
make  it      Moreover  a  tenant  may,  af  his  pleasure,  discontinue  a  voluntary- 
payment  although  he  may  have  made  it  for  several   years,    and  there   is 
nothing  in  this  case  to  show  that  the  fee  is  a  charge  on  the  land      Wo  do 
not  agree  in  the  opinion  of  the  Judge  that  appellant  was  under  a  contrac- 
tual obligation  to  pay  the  fee  claimed  for  the  goddess  at  Sivaganga 

As  regards  the  consolidated  wot  rate  on  land  irrigated  with  Kiatna 
water,  there  can  bo  no  doubt  that  before  imposing  it  on  the  tenant  against 
his  will,  the  zemindar  ought  to  obtain  the  sanction  of  the  Collector  under 
the  first  proviso  of  Section  11  of  Act  VIII  of  1865  That  section  provides 
that  nothing  contained  in  it  shall  affect  the  right  of  any  landholder,  with 
the  sanction  of  the  Collector,  to  raise  the  rent  upon  any  land  in  conse- 
quence of  additional  value  imparted  to  it  by  works  of  irrigation  or  other 
improvements  executed  at  hife  own  expense  or  constructed  at  the  expense 
of  Government  and  for  which  an  additional  revenue  is  levied  from  him 
Rameaarn  v  Bhanappa  (1)  and  Narasimha  Naidu  v  Ramasami  (2)  are 
authorities  for  the  proposition  that  the  addition  of  water-cess  to  land  assess- 
ment is  an  enhancement  of  rent  within  the  meaning  of  the  proviso  and  that 
the  addition,  in  whatever  form  it  is  made,  whether  as  a  consolidated  wet  rate 
or  as  water  rate  in  addition  to  the  prior  rent,  requires  the  Sanction  of  the 
Collector  The  principle  is  that  land  assessment  and  water-tax  are  designated 
revenue  when  they  are  paid  to  the  Government,  whilst  they  are  [18]  called 
rent  when  paid  to  the  zemindar  In  the  case  before  us,  it  is  conceded 
that  no  such  sanction  has  been  obtained  and  the  real  question  therefore  is 
whether  a  contract  can  be  inferred  from  the  facts  found  to  pay  a  consoli- 
dated wet  rate  for  the  future  In  this  connection  two  subsidiary  ques- 
tions arise  for  consideration,  viz.,  (1)  whether  the  first  proviso  in  Section  11 
is  restricted  in  its  application  to  rates  of  original  rent  as  contradistinguished 
from  its  enhancement  on  account  of  improvements,  and  (2)  whether  in  the 
circumstances  of  this  case,  the  Judge  properly  Inferred  a  contract  to  pay 
the  consolidated  wet  rate,  As  to  the  first,  we  see  no  reason  why  a 
contract  between  the  landlord  and  tenant  should  not  bind  them  in  the 
case  of  enhancement  of  rent,  whilst  it  is  binding  when  it  relates  to  tho 
cfriginal  rent.  Having  regard  to  the  words  of  the  proviso  "  Notrnng  herein 
contained  shall  affect  the  right  to  raise  the  rent,"  Ac  ,  we  think  the 
intention  was  not  to  preclude  the  parties  from  regulating  the  enhancement 
as  well  as  the  original  rent  by  contract,  by  to  constitute  the  Collector's 
sanction  as  conclusive  evidence  that  the  enhancement  is  proper  in  cases 

(1)  7  M.  182,  (2)  14  M.  44 

31 


17  Mad.  47 


INDIAN    DECISIONS,    NEW    SERIES 


[Vol. 


in  which  there  is  no  contract.  Further  the  sanction  of  the  Collector  is 
prescribed  for  protecting  the  tenant  against  undue  or  excessive  enhance- 
ment, and  when  there  is  a  binding  contract  the  tenant  needs  no  such 
protection  as  he  is  a  party  to  the  contract. 

The  second  question  is  whether  upon  the  facts  found  a  contract  can 
be  lawfully  implied.  Those  facts  are  (1)  that  the  tenant  has  paid  the  con- 
solidated wet  rate  for  twelve  years  or  more,  (2)  that  he  has  accepted  pattas 
in  the  previous  faslis  providing  for  payment  at  that  rate  and  that  though 
the  raiyat  asked  the  zemindar  to  reduce  the  rate  twice  without  success, 
he  has  taken  no  action  in  the  Revenue  Courts  in  order  to  get  the  raten 
lowered  during  the  long  interval  of  twelve  years  or  more.  It  is  also  in  evi- 
dence that  the  sharing  system  was  in  force  in  this  village  till  fa&li  1278, 
that  fixed  money  rents  were  introduced  in  fasli  1279,  and  that  the  raiyat 
since  paid  tlie  rates  mentioned  in  the  patta  tendered  up  to  fasli  1296.  On 
^the  other  hand,  the  usual  dry  rate  rs  Rs.  2-2-0  per  acre  and  if  Rs.  4  are 
added  to  it  for  water  rate,  the  total  charge  would  amount  to  Rs.  6-2-0 
per  acre,  whereas  the  consolidated  water  rate  is  Rs.  9-8-0,  Rs.  8-6-0 
in  excels  of  the  revenue  which  raiyats  have  to  pay  in  Government 
villages.  The  Judge's  finding  amounts  in  substance  to  this,  viz.,  when  a 
[47]  consolidated  rate  had  been  paid  for  seventeen  years,  a  contract  to 
pay  at  the  same  rate  in  future  years  may  be  reasonably  inferred  and  such 
contract  precludes  an  enquiry  how  far  that  rate  is  excessive  in  comparision 
with  the  rates  paid  by  raiyats  in  Government  villages.  Again,  the  question 
whether  there  was  an  implied  contract  or  not  is  one  of  fact  and  we  are 
bound  to  accept  the  finding.  In  the  Full  Bench  case  (Venkatagopal  v. 
Rangappa  (1),)  it  was  held  that  a  contract  was  properly  implied  from 
payment  of  the  same  rate  of  money  rent  for  a  period  of  fourteen  years. 
In  that  case  the  history  of  rent  law  as  to  rates  of  rent  was  considered  by 
the  Full  Court,  and  it  was  pointed  out  in  what  cases  a  contract  to  pay 
a  particular  rate  may  be  presumed  and  how  the  presumption  may  bo 
rebutted.  In  the  case  before  us  no  change  of  circumstances  and  no 
special  causes  are  shown  which  may  be  accepted  as  rebutting  the  presump- 
tion of  an  implied  contract.  The  decision  of  the  Judge  that  there  was 
a  contract  to  pay  the  consolidated  wet  rate  entered  in  the  patta  is  correct. 

We  are,  however,  constrained  to  hold  that  the  patta  tendered  was  not 
a  proper  patta,  as  it  contained  the  fee  payable  to  the  temple  at  Sivaganga, 
and  reversing  the  decree  of  the  District  Court,  \ye  set  a&ide  the  distraint. 

As  the  appeal  has  failed  in  regard  to  the  consolidated  rent,  which  is 
the  moat  important  item  in  dispute,  we  direct  that  each  party  bear  his 
own  costs  throughout. 


7  M,  865. 
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[18]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J,  H.  Collins,  Kt.  Chief  Justice  and 
Mr.   Justice  Shephard. 


MALLA  REDDI  AND  ANOTHER  (Defendants  Nos.  2  and  1), 
Appellants  v    PADMAMMA  AND  ANOTHER   (Plaintiffs   Nos     1   and 
2),  Respondents.*     [15th  November,   1892  and 
24th   July,    1893  ] 

Hindu  law — Illatom  son-in-law — Inheritance — Survivorship 

The  father  since  deceased  of  the  second  defendant  took  into  hia  family  an 
illatom  son-in-law,  who  died,  leaving  a  son  After  the  death  of  the  BOD,  one  of  hi§ 
two  daughters  (who  were  his  only  children)  sued  to  recover  a  one-fourth  share  of 
the  property  left  by  the  second  defendant's  father  • 

Held,  that  the  plaintiff  was  entitled  to  recover,  in  the  absence  of  proof  of  a 
custom  by  which  the  rights  of  the  plaintiff's  father  should  have  passed  by  eurvi- 
vorahip  to  the  second  defendant 

SECOND  appeal  against  the  decree  of  C  Ramachandra  Ayyar,  Acting 
District  Judge  of  Nellore,  in  appeal  suit  No  62  of  1889,  confirming 
the  decree  of  T  Ramachandra  Rau,  District  Munsif  of  Nellore,  in  original 
suit  No  282  of  1887. 

The  first  plaintiff  was  mother  of  the  second  plaintiff  and  sister  of  the 
first  defendant,  and  they  were  the  sole  descendants  of  the  illatom  son-in- 
law  (deceased)  of  the  second  defendant's  father.  The  second  defendant 
was  the  husband  of  the  first  defendant,  and  he  was  in  possession  of  the 
property  left  by  his  father.  The  present  suit  was  brought  to  recover  a 
one-fourth  share  of  the  property. 

The  second  defendant  claimed  to  have  become  entitled  to  the  whole 
estate,  as  the  last  surviving  member  of  a  Hindu  coparcenary,  on  the  death, 
without  male  issue,  of  the  first  plaintiff's  father,  the  son  of  the  illatom 
Bon-m-law  above  referred  to 

The  "Lower  Courts  held  that  the  first  plaintiff  and  the  fir&t  defendant 
were  jointly  entitled  to  a  moiety  of  the  property  in  question  and  passed 
decrees  as  prayed. 

[49]   The  defendants  preferred  this  second  appeal. 

Seshagiri  Ayyar,   for  appellants. 

Ramachandra  Rau  Saheb,  for  respondents. 

ORDER  — The  father  of  Lakshmi  Narasa  Reddi  (grandfather  of  the 
first  plaintiff  and  the  first  defendant)  was  taken  into  the  family  of  the 
second  defendant's  father  as  illatom  son-in-law.  Lakshmi  Narasa  Beddi 
died  without  male  issue,  leaving  two  daughters,  the  first  plaintiff  and  the 
first  defendant  The  first  plaintiff  and  her  son  claimed  both  by  virtue  of 
wills  said  to  have  been  executed  by  Lakshmi  Narasa  Reddi  and  his  wife 
and  also  by  Hindu  law. 

As  no  evidence  was  adduced  on  either  side,  the  claim  so  far  aPvit  was 
based  upon  the  alleged  wills  failed,  and  the  only  question  now  is- whether 
the  first  plaintiff  is  entitled  to  one-fourth,  i.e.,  half  of  the  half-share  of  her 
late  father.  Both  Courts  have  decreed  in  her  favour  and  defendants 
have  appealed. 

For  the  purposes  of  the  present  appeal  it  may  be  taken  that  the 
property  was  the  property  of  the  second  defendant's  father's  family  in 

•  Second  Appeal  No.  ,1045  of  1891. 

i 

98 
T.  ID.  M    VI-3 


1893 

JULY  24. 

APPEL- 
LATE 
CIVIL. 

II  M.48. 


17  Mad.  SO 


INDIA*   DECISIONS,    NEW    SERIES 


[VoL 


which  plaintiff's  grandfather  was  an  til  atom  son-in-law*  He  was,  there- 
J-u£v24.  fore,  entitled  to  equal  rights  therein  with  the  second  defendant's  father, 
and  the  question  is  \\hether,  on  the  death  of  Lakshmi  Narasa  Reddi,  these 
rights  passed  by  survivorship  to  the  second  defendant.  Ordinarily  under 
^^  Hindu  Law  the  relation  of  coparcenary,  of  which  the  right  of  survivorship 
ClVlL.  *s  an  incident,  is  only  possible  between  descendants  of  a  common  paternal 

_. ancestor.  In  Hanumantamma  v.  Rawi  Rcddi  (I)  it  wras  considered 

17  M.  41*  unsafe  (p.  283)  to  infer  that  the  affiliation  by  illatom  is  analogous  to 
adoption  in  any  other  respect  save  in  the  circumstance  that  the  illatom 
son-in-law  is  regarded  for  purposes  of  interitance  as  a  member  of  the 
family  into  which  he  is  admitted.  In  Chenchamma  v.  Subbaya  (2)  an 
issue  was  sent  as  to  whether  there  can  be  coparcenary  between  an  adopted 
son  and  an  illatom  son-in-law,  but  no  evidence  being  produced  it  was 
held  that  in  the  absence  of  proof  that  the  right  of  survivorship  is  an  inci- 
dent of  custom  it  cannot  be  treated  as  such.  The  decision  of  Scotland, 
C.  J.,  and  Innes  J.,  in  Mo  pur  Ademma  v  Dhamavarapu  Subba  Reddi  (3) 
is  [50]  no  doubt  in  conflict  with  the  later  decisions,  but  no  evidence  was 
taken  in  that  ease,  and  it  was  inferred  that  there  was  coparcenary, 
because  the  illatom  custom  was  a  mode  of  affiliation. 

We  think  it  is  not  safe  to  attach  to  the  usage  all  the  incidents  of 
adoption  without  specific  evidence.  We  shall,  therefore,  ask  the  District 
Judge  to  try  the  following  issue- •  — 

"  Whether  according  to  illatom  Custom  the  second  defendant  excluded 
"  the  daughters  of  Lakshmi  Narasa  Reddi  from  succession,  and  whether 
"  their  father's  undivided  interest  survived  to  the  second  defendant?" 

The  finding  is  to  be  returned  within  two  months  from  the  date  of  the 
receipt  of  this  order;  and  seven  days,  after  the  posting  of  the  finding  in 
this  Court,  will  be  allowed  for  filing  objections. 

The  finding  of  the  District  Judge  was  as  follows:  — 

"  I  am  of  opinion  that  the  evidence  adduced  is  not  sufficient  to  find 
"  upon  the  issue  sent  down  by  the  High  Court  for  the  second  defendant." 

This  Second  appeal  having  come  on  again  for  final  hearing,  tjje  Court 
delivered  judgment  as  follows :  —- 

JUDGMENT. 
We  accept  the  finding  and  dismiss  the  appeal. 


17  M.  80=3  M.L.J.  247. 
APPELLATE  CIVIL 

Before   Mr.   Justice   Muttusami  Ayyar  and   Mr.   Justice   Best. 


MALLTKARJUNA   PRARADA   NAYUDU    (Plaintiff),    Appellant   v. 

L\KRHMiNARAYANT4   (Defendant),   Respondent.* 
j  [20th  March  and  26th  April,  1893.] 

Rent  Recovery  Act  (Madras)— Act  VIII  of  1865,  Sections  9,  11— Sanction  by  Collector  of 
enhanced  rates  of  rent — Implied  contract  to  pay  rent  at  a  certain  rate. 

In  a  suit  brought  by  tbo  Collector  of  a  district,  as  receiver  of  a  zamindari, 
against  a  tenant  on  the  estate  to  enforce  the  exchange  of  patta  and  muchalka,  it 
appeared  that  the  rent  demanded  was  assessed  at  an  enhanced  rate,  and  comprised 
a  consolidated  wet  rate  imposed  on  account  of  irrigation.  To  the  enhancement  of 
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the   rent  by  the  addition  of   the  water  rate  the   sanction  of   the  Collector  required  1893 

by  the  Rent  Recovery  Act,  Section  11,  first  proviso,  had  not  been  obtained  •  APRIL 

Held,  that  such  sanction  could  not  be  implied   from   the  fact  that   the  Collector,  _£ 

as   [81]  such  receiver,  had  caused  the  provision  in  question  to  be  inserted  in  the  ^r 

patta,  and  now  sought  to  enforce  it  by  suit  

Upon    the   question   whether   from   the  fact   that   the  tenant,   had   paid   the   water  APPEL- 

rate   in   question   for   some   years  previously   an   implied   contract   to  pay   it  for   the  LATE 

future   could   be   inferred,    held   upon    the   facts   of    the   present   case    that   no   such  ClVIL 

contract  could  be  inferred,  ' 

With    reference    to    the   Full    Bench    decision    in    Venkatagopal    v     Rangappa    (1),  ..  » 

the  Court  stated  what  was  the  principle  to  be  kept  in  view  in  considering  whether  cn_j' 

an   implied  contract  to  pay  enhanced  rent  could  be  inferred  M    L   J 

[R.p   4   Ind.    Cas     1136    (1137)  =5   M  L.T    264,   9  Ind.   Caa,   169  =  21   M  L  J    156  =  9   M          24?'. 
L  T.    320    (331)  ] 

SECOND  appeal  against  the  decree  of  G  T    Mackenzie,  District  Judge 

of  Kistna,   in   appeal  suit  No     762  of   1890,  modifying  the  decision  of   C 

Venkata  Jagga  Rau,   Assistant  Collector  of  Kistna,   in  summary   suit  No 
107  of  1890 

Suit  to  enfoFce  the  exchange  of  patta  and  muchalka. 
The  facts  of  the  case  appear  sufficiently  for  the  purposes  of  this  report 
from  the  following  judgment  of  the  High  Court 
Plaintiff  preferred  this   second   appeal 
Pattabhmwna   Ayycn,   for  appellant 
Parthaaaradhi  Ayyanyar,  for  respondent 

JUDGMENT 

These  second  appeals  arise  from  suits  brought  by  the  receiver  of  the 
Devarkota  estate  to  enforce  the  acceptance  of  pattas  for  fash  1298  by 
raiyats  in  the  Jirayati  village  of  Nidumole  The  raiyats  objected  to  thiee 
items  in  the  pattas  tendered  to  them,  viz  ,  Nayaffvadi  fees,  tax  on  palmyra 
trees,  and  consolidated  wet  rates  imposed  on  lands  irrigated  by  the 
anicut  channels  from  the  Kistna  As  regards  the  first  two  items, 
both  the  Courts  below  decided  in  favour  of  the  zemindar,  and  the  raiyats 
have  not  appealed  from  their  decision  As  for  the  wet  rate,  it  is  conced- 
ed no  sanction  has  been  obtained  from  the  Collector  as  required  by  the 
first  proviso  to  Section  11,  Act  VITI  of  1865,  but  it  is  contended  that 
such  sanction  was  not  necessary,  and  that,  even  if  necessary,  it  must  bo 
taken  to  have  been  accorded,  the  wTet  rates  being  inserted  in  the  pattas 
under  the  orders  of  the*  Collector,  who  was  the  receiver  The  first 
proviso  to  Section  11  expressly  prescribes  the  sanction  of  the  Collector 
as  a  condition  precedent  to  a  valid  enhancement  of  rent  on  account  of 
improvements,  and  the  intention  is  to  protect  the  raiyats  against 
excessive  rates  by  requiring  sanction  by  nn  officer  competent  to  hold 
the  balance  even  between  the  znmindar  and  the  raiyats  Nor  do  we 
consider  the  institution  of  these  summary  suits  by  tlie  Collector  in  the 
[52]  capacity  of  receiver  to  be  equivalant  to  such  sanction,  the  sanction 
contemplated  by  Sanction  11  being  one  judicially  accorded  upon  cVisidera- 
tion  of  the  rights  of  both  parties  to  what  is  deemed  a  fair  and  equitable 
rate.  In  Rameaam  v  Bhanappa  (2),  it  has  been  held  that  the  addition  ot 
water-cess  to  the  prior  rent  IB  an  enhancement  of  rent  within  the  meaning 
of  the  section  We  consider,  therefore,  that  the  Judge  was  right  in  hold- 
ing that,  m  the  absence  of  a  contract,  the  sanction  of  the  Collector 
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indispensable,  and  that  no  such  sanction,  as  is  contemplated  by  Act  VIII 
of  1865,  has  been  given  in  the  cases  before  us. 

The  next  contention  is  that  the  Judge  was  in  error  in  refusing  to  infer 
from  the  facts  found  a  contract  to  pay  the  wet  rate,  and  we  do  not  think 
that  it  is  tenable.  The  leading  case  on  the  subject  is  Venkatagopal  v. 
Rangappa  (1).  The  general  rule  laid  down  in  that  case  is  that  payment 
of  rent  in  a  particular  form,  or  at  a  certain  rate  for  a  number  of  years, 
is  presumptive  evidence  of  a  contract  to  pay  rent  in  that  form  or  at  that 
rate  for  future  years  so  long  as  the  relation  of  landlord  and  tenant  may 
continue.  It  was  also  there  held  that  the  presumption  may  be  repelled 
by  proof  (1)  that  the  rate  in  question  was  paid  under  a  mistake,  (2)  that 
it  was  intended  to  be  paid  only  for  a  certain  term  of  years,  and  that, 
on  the  expiration  of  that  term,  the  parties  meant  to  revert  to  their 
original  rights,  (3)  that  there  has  been  a  diminution  in  the  extent  of  the 
holding,  (4)  that  its  value  has  diminished  by  the  deterioration  of  irrigation 
or  other  works  which  the  landlord  was  bound  to  maintain,  and  (5)  that 
there  was  some  change  of  circumstances  which  would  entitle  the  parties 
to  the  agreement  to  an  alteration  in  its  terms  without  necessarily  putting 
an  end  to  the  relation  of  landlord  and  tenant.  The  Court  also  observed 
that  when  there  is  no  proof  of  such  special  cause  for  alteration  of  the  terms 
heretofore  subsisting  between  the  parties,  it  must  be  decided  that  so  long 
as  the  tenant  elects  to  retain  the  holding,  he  is  liable  to  the  obligations  in 
respect  of  rent  which,  it  is  to  be  inferred,  from  his  past  conduct  that  he 
has  accepted.  With  reference  to  the  general  rule,  the  Judge  considers 
that  it  is  vague  so  far  as  it  does  not  mention  a  specific  number  of  years  as 
sufficient  to  raise  the  inference  of  a  contract  and  draws  attention  to  Nara- 
rimha  v.  Ramasami  (2),  wherein  it  was  held  that  no  contract  as  to  future 
years  [83]  could  be  inferred  from  a  single  lease  extending  over  the  brief 
period  of  five  years.  Again,  in  Apparau  v.  Naraaanna  (3),  it  was  con- 
sidered that  the  fact  that  the  tenant  paid  rent  at  a  certain  rate  for 
six  years  was  not  sufficient  to  establish  an  implied  covenant  to  continue 
to  do  so  for  the  future.  The  Judge  appears  to  have  ruled  in  some 
cases  that  a  period  of  three  years  was  sufficient  as  under  the  Bengal 
Tenancy^  Act,  and  observes  that  he  is  inclined  to  hold  in  the  cases  now 
under  consideration  that  nothing  less  than  seven  years  will  be*  long 
enough  to  satisfy  the  principle  laid  down  in  Venkatagopal  v.  Rangappa 
(1).  In  the  case  last  mentioned,  which  was  a  Full  Bench  case,  a 
contract  was  implied,  as  money  rent  was  found  to  have  been  paid  for 
not  less  than  fourteen  years.  We  do  not  t^ink  that,  in  the  absence 
of  an  express  enactment  applicable  to  this  Presidency,  the  Judge  is 
right  in  fixing  three  or  seven  years  as  the  period  contemplated  by  the 
Pull  Bench  case.  The  decision  whether  a  contract  can  be  implied 
must  depend  on  the  circumstances  of  each  case.  The  principle,  which 
ought  to  be  kept  in  view,  is  that  the  distinction  between  an  express  and 
an  implied  contract  consists  only  in  the  mode  of  proof,  and  that  the  cir- 
cumstan^es  from  which  a  contract  may  lawfully  be  implied  must  be 
such  as  will  satisfy  a  reasonable  mind  that  the  real  intention  of  the 
parties  was  that  the  particular  rate  in  question  should  be  the  rate  in 
future  years  so  long  as  the  relation  of  landlord  and  tenant  may  subsist 
between  the  parties,  unless  there  is  some  special  circumstance,  such  as  is 
indicated  in  the  Full  Bench  case  rebutting  the  presumption.  It  may  bo 
that  payment  of  rent  at  the  rate  in  dispute  for  five  or  six  years  is  not 
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sufficient  where  such  payment  is  the  only  fact  in  evidence  It  may 
also  be  that  even  when  a  particular  rate  has  been  paid  for  a  longer 
period,  there  may  be  other  circumstances  which  repel  the  presump- 
tion In  the  cases  now  betoro  us,  however,  there  is  no  sufficient  reason 
to  doubt  that  the  judge  lias  ai rived  at  a  correct  finding  Apart  from  the 
fact  that  the  wet  iiite  in  dispute  has  been  paid  in  no  case  for  more  than 
seven  years,  in  many  cases  for  tour  or  five  years  only,  and  in  some 
even  for  one  and  three  years,  it  is  found  that  the  laiynts  paid  the  rate 
with  reluctance  and  much  piotest  It  is  found,  fuither,  that  the  areas 
over  which  it  has  been  paid  ai  e  in  many  cases  small  and  have  varned  from 
year  to  year  Moreover,  [54]  it  does  not  appear  that  the  zammdar  has 
incurred  any  expenditure  in  connection  with  works  of  irrigation 

We  are  unable,  theiefore,  to  uphold  the  contention  that  the  Judge 
was  in  error  in  holding  that  it  was  not  the  intention  of  the  raiyats  that  they 
should  continue  to  pay  the  wet  rate  in  dispute  in  all  future  years 

The   appeals   fail,    and   we   dismiss   them   with   costs 


17   M.   54. 

APPELLATE  CIVIL 
Bcfoie    Mr    Justice   Muttusami   Ayyar  and   Mr     Justice    Beat 


BHUPATIII    (Defendant),    Appellant    v     RAJAH    KANOAYYA    APPA 

RAU   (Plaintiff),   Respondent  *     [20th   and  21st   March  and 

21st   April,    1893  ] 

Rent    Recovery    Act    (Madras) — Act    VIII   of   1865,    Sections    1,    11 — Sanction    granted   by 
Head    Assistant   Collector — Procedure — Ctntomary    rent — Restraint    on    building 

A  Head  Assistant  Collector  IH  competent  to  grant  a  sanction  for  the  enhance- 
ment of  rent  under  Bent  Recovery  Act,  Section  11 

The  granting  of  such  sanction  IH  a  judicial  and  not  a  merely  administrative 
act  and  such  sanction  should  not  he  granted  without  first  giving  notice  to  both 
the  landlord  and  the  tenant,  and  hearing,  and  considering  the  contentions  of 
bofli  parties 

In  a  uuit  by  the  landlord  to  enforce  the  exchange  of  a  patta  and  muchalka, 
the  tenant  objected  to  the  rate  of  rent  imposed  on  part  of  the  land,  which  was  dry 
Fand  converted  into  wet  Held  that  the  finding  of  the  lower  appellate  Court 
that  there  was  an  implied  contract  to  pay  rent  at  such  rate  was  not  open  to  any 
legal  objection 

It  appeared  that  the  p«tta  tendered  contained  a  stipulation  for  the  payment 
of  rent  at  a  special  rate  for  garden  (janb)  lands  watered  by  wells  which  had  been 
constructed  by  the  raiyat  at  IIIH  OAMI  cost,  and  also  comprised  a  stipulation  that 
the  raiyat  should  not  build  on  his  holding  The  Court  of  first  appeal  held  that 
the  special  rate  of  rent  above  referred  to  was  customary  and  had  been  followed 
for  many  years 

Held,  that  there  was  no  ground  for  interference  on  second  appeal  with  the 
lower  appellate  Court 'a  decision  regarding  the  former  of  the  stipulations  above 
referred  to,  but  that  the  latter  should  he  so  modified  as  to  prevent  the  raiyat 
only  from  raising  any  building  incompatible  with  an  agricultural  holding 
[R,,  24  M,  47  (54)  ,  26  M  252  (254)  ,  27  M  332  (337)  =13  M  L  J  429,  30  M.^55  (15ft) 
=  17  MLJ  64  =  2  MLT  25 ;  9  Ind  Cas  41  =  9  M  L  T.  191 «  (191lf*l  If  W 
¥  6,  Com.,  26  M  427  (433)  ] 

SECOND  appeal  agnmbl  the  decree  of  G  T  Mackenzie.  District 
Judge  of  Kistna,  in  appeal  feint  No  j'20  of  1888,  modifying  the  [55]  deci- 
sion of  L.  M.  Wynch,  Head  Assistant  Collector  of  Kistna,  in  summary 
suit  No.  761  of  1887 

*   Second  Appeal   No    681  of  1891 
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1893  Suit  by  ^ie  landlord  to  enforce  the  exchange  of  patta  and  muchalka. 

APRIL  ^ie   ^ac^s   °f    the   case    appear   sufficiently    for   the    purposes    of   this 
21.        report  from  the  following  judgment  of  the  High  Court. 

..*  The   defendant   preferred    this    second    appeal. 

A#PEI>  Parthasaradhi  Ayyangar,  for  appellant. 

LATE  Subramanya  Ayyar,  for  respondent. 
CIVIL.  JUDGMENT. 

17  M  54.  Plaintiff,   respondent,   is   the  zemindar  of   Nuzvid   and   appellants   arc 

raiyats  in  the  Jeroyati  village  of  Mantena  comprised  in  his  zamindari. 
The  contest  between  them  is  whether  the  pattas  tendered  for  Fasli  1296 
were  such  as  the  raiyats  were  bound  to  accept.  The  first  objection  urged 
by  them  was  that  the  land  taken  up  for  excavating  Uppaleru  drainage 
channel  was  not  deducted  from  their  holdings  on  the  ground  that  the 
Government  had  paid  no  compensation  for  the  land  so  taken  up  to  the 
zamindar.  Both  the  Courts  below  allowed  this  objection,  and  the  zamin- 
dar  has  not  appealed  from  their  decision. 

The  next  item  to  which  the  raiyats  object  is  the  rate  per  acre 
imposed  on  dry  land  converted  into  wet.  The  rate  claimed  by  the  zamin- 
dar was  Ks.  9-2-8  per  acre,  and  the  raiyats  contended  that  the  proper  rate 
was  the  rate  which  had  prevailed  at  the  time  of  permanent  settlement  in 
1802.  The  Head  Assistant  Collector  and  the  Judge  inferred,  from  the 
facts  which  they  accepted  as  proved,  a  contract  to  pay  every  year  Rupees 
9-2-8  per  acre  The  contention  on  appellants'  behalf  is  that  no  contract 
can  be  lawfully  implied,  the  rate  of  Us.  9-2-8  having  been  paid  not 
voluntarily,  but  under  protest  and  with  remonstrance. 

The  finding  that  there  was  an  implied  contract  being  one  of  fact,  the 
question  we  have  to  consider  on  second  appeal  is  whether  it  is  open  to  any 
legal  objection.  The  Judge  considers  it  proved  that  there  has  been  a  conti- 
nuous payment  of  11s.  9-2-8  per  acre  from  the  years  1871  to  1885,  and  in 
the  Full  Bench  case  of  Venkatagopal  v.  Rang ap pa  (I)  in  which  it  was  held 
that  there  was  an  implied  contract,  the  same  rate  had  been  paid  for 
fourteen  years.  It  is  then  argued  that  the  management  of  the°  Nuzvid 
estate  has  always  been  oppressive  and  that  the  raiyats  [58]  protested 
against  the  rate  of  Ks.  9-2-8  in  1871  and  1880.  We  think  tha,t  the 
expression  of  discontent  now  and  then  was  not  sufficient  and  that  the 
omission  to  resort  to  the  Revenue  Courts  for  redress  for  so  long  a  period 
is  significant.  Again,  the  Judge  observes  that  the  same  rate  had  been 
paid  down  to  1885  and  subsequent  to  the  dates  of  the  alleged  remonstrance, 
and  that  the  reasonable  inference  is  that  the  matter  was  settled  between 
the  parties.  In  this  there  is  no  error  of  l.iw  to  justify  our  interference 
with  the  finding  Moreover,  there  wrs  a  similar  question  raised  with 
reference  to  the  pattas  tendered  for  the  previous  jasli,  viz.,  1295,  and  it 
was  also  decided  against  appellants.  Further,  the  Judge  observes,  and 
we  think,  very  properly,  that  if  it  is  reasonable  for  the  raiyats  to  seek  to 
revert  to  the  faisal  rate  which  prevailed  in  1802,  the  zamindar  may  as 
reasonably  go  back  to  the  sharing  system  which  is  not  agreeable  to  them. 
We  are  of  opinion  that  the  objection  to  the  inference  of  a  contract  to  pay 
at  the  rate  of  Rs.  9-2-8  cannot  be  supported. 

The  next  question  is  whether  the  Judge  was  right  in  treating  as  valid 
the  sanction  given  by  the  Head  Assistant  Collector,  Ramachandra  Rau, 
for  enhancing  the  rate  to  Rs.  9-2-8  for  Fasli  1296  in  the  cases  from  which 

(1)  7  M.  365  (373). 
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second  appeals  Nos  681  and  682  of  1801  arise  In  connection  with  the 
patta  tendeied  tor  1295,  appellants  in  those  cases  objected  to  the  rate  and 
contended  that,  as  they  had  excavated  a  distribution  channel  at  a  cost  of 
Rs  115,  the  zammdar  was  not  at  hbcity  to  enhance  the  rent  without  the 
sanction  of  the  Collector  The  Head  Assistant  Collector  upheld  their 
objection  and  duected  in  his  judgment  that  the  cost  of  excavating  the  £ub- 
channel  be  deducted  from  the  sixt  pavable  to  the  zammdar  After  this 
deduction  had  been  made,  the  zammdar  applied  for  sanction  to  laise  the 
rent  to  Hs  9-2-8  pa  acre  on  lands  undei  the  channel,  and  cm  23id  June 
1887  the  Head  Assistant  Collectoi  gi  anted  the  sanction,  but  without  send- 
ing notice  to  the  i  ai\  ats  and  calling  upon  them  to  show  cause  why  sanction 
should  not  be  gi  anted  Appellants  in  second  appeals,  Nos  681  and  682 
of  1891  questioned  the  validity  ol  the  sanction  on  thiee  giounds,  viz  , 
(1)  that  the  Head  Assistant  Collector  was  not  competent  to  giant  the  sanc- 
tion, (2)  that  the  increase  sanctioned  was  unreasonable,  and  (3)  that 
the  sanction  was  given  without  notice  to  them,  but  the  Judge  disallowed 
these  grounds  of  objection  The  teim  Collectoi  as  defined  in  Section  1, 
[67]  Act  VIII  of  1865,  includes  the  Head  Assistant  Collector  and  the 
first  objection  therefoie  is  entitled  to  no  weight  As  regaids  the  omission 
to  give  notice,  it  was  clearly  an  mcguhuiU,  foi  the  act  ot  giving  sanction 
is  a  judicial  aet  intended  on  the  one  hand  to  piotect  the  iai>at  against 
excessive  enhancement  and  on  the  othei  to  secuie  to  the  zammdar  what 
may  be  considered  a  fair  and  an  equitable  mcieasc  A  sound  decision  can, 
therefore,  only  be  arrived  at  after  heaimg  both  paities  and  consideiing 
what  is  urged  in  the  interest  ot  each  The  sanction  prescubed  by  the 
proviso  in  Section  11  has  the  force  of  a  binding  contiact  not  only  for  any 
particular  fasli,  but  also  for  futuie  years,  and  the  powei  to  give  such  sanc- 
tion is  vested  in  the  Collector  as  the  officer  competent  to  hold  the  balance 
evenly  between  the  /amindar  and  the  iai>at  In  oui  judgment,  it  can 
only  be  properly  exeicised  alter  lie.umg  both  sides  and  aftei  corisideiation, 
of  the  rights  ot  both  paities  undei  Act  Ylll  ot  IH65.  We  aie  unable  to 
accede  to  the  contention  on  behalf  of  the  xamindai  that  the  granting  of 
sanction  under  Section  11  is  an  adnmnstiative  aet  and  not  defective  by 
reason  of  the  raiyats  not  having  been  heaid  We  agiee,  howevei,  with 
the  Jjudge  that  m  the  piesent  case  the  n  regulant>  was  not  matenal  since 
the  Plead  Assistant  Collectoi  had  heaid  what  the  laiyats  had  to  bay  m  the 
suit  of  fash  1295  Tlieie  is  the  fuithei  tact  that  the  cost  of  excavating 
the  distribution  channel  has  been  deducted  liom  the  sist  payable  by  the 
raiyats  to  the  zammdar,  and  that  the  late  ehaiged  in  the  ease  of  those 
raiyats,  wTho  had  incuned  no  similai  cxpendituie  was  Us  9-2-8  pci  acie 
Anothei  item  to  which  exception  is  taken  in  all  the  second  appeals 
is  the  rate  charged  foi  garden  lands  wateied  b)  wells  sunk  by  the  nuyats 
at  their  own  expense  The  Head  Assistant  Collector  found  that  the  janb 
rates  now  claimed  weie  custoni.in  and  that  the\  had  been  paid  foi  a  long 
series  of  yeais,  and  the  Judge  has  accepted  the  finding  In  the  case  of 
Venkatagin  Raja  v  Pitclmna  (1),  it  was  held  that  while  in  the  case  of 
lands  watered  by  wells  newly  consti acted  b\  a  tenant  at  his  own^cxpense 
he  cannot  be  depincd  d  the  benefit  o\  the  improvements  made  at  his 
own  expense^  he  cannot,  on  the  other  hand,  insist  on  a  i  eduction  of 
the  assessment  m  the  case  of  old  p.uden  lands  which  had  paid  a  [58] 
mamul  garden  rate  There  aie  no  grounds  for  mteifcrence  in  second 
appeal 

(1)   9   M     30 
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1893  The  next  objection  taken  by  the  raiyats  is  as  to  the  stipulation  that 

APRIL     ^e  rajyats  shall  not  build  houses  on  the  land,  and  the  Judge  has  allowed 

21.        the  stipulation  to  stand.     The  question  whether  a  tenant  can  build  on  Jiis 

r  lands  was  discussed  in  Ramanadhan  v.  Zamindar  of  Ramnad  (1),  and  the 

APPEL-    decision  arrived  at  in  that  case  was  that  the  tenant  was  not  at  liberty  to 

LATE      turn  land  originally  let  for  cultivation  into  a  house  site  without  the  con- 

CIVIL.     8en^  °f  ^e  zamindar,  and  that  he  is  only  entitled  to  raise  such  buildings 

as  are  not  incompatible  with  the  character  of  his  holding  as  an  agricul- 

17  M.  54.  tural  holding.  The  stipulation  in  the  patta  should  be  so  modified  as  to 
prevent  the  raiyat  from  raising  any  building  incompatible  with  an  agri- 
cultural holding. 

The  last  objection  taken  is  as  to  the  tenant's  right  to  cut  down  trees, 
and  on  this  point  the  Judge  has  decided  in  accordance  with  the  decision 
of  this  Court  in  Appa  Rau  v.  Ratnam  (2). 

We  modify  the  decrees  of  the  District  Judge  so  far  as  they  relate  to 
building  on  the  land  as  indicated  above  and  confirm  them  in  other  respects. 
The  appeals  having  substantially  failed,  appellants  will  pay  respondent's 
costs  in  second  appeals  Nos.  681  and  682  The  respondent  not  being 
represented  in  the  other  appeals,  we  make  no  order  as  to  costs. 


17  M.  68=3  M.L.J.  211. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Handley. 


BANGASAMI  CHETTI  (Plaintiff),  Appellant  v.  PEHIASAMI 

MUDALI  (Defendant),  Respondent.*     [31st  January  and 

1st  February,   1893.] 

Civil  Procedure   Code — Act   XIV  of  1882,   Section   273 — Dismissal   of  an   application  for 
execution — Attachment  of  a  decree — Execution  of  attached  decree. 

The  holder  of  a  decree  dated  1886  applied  to  execute  it,  but  his  application  was 
dismissed  in  March  1887  on  the  ground  that  "  no  further  steps  had  been  taken." 
[69]  It  did  not  appear  that  any  notice  was  given  to  him  before  the 'order  of 
dismissal  was  made.  Nevertheless  the  decree-holder  proceeded  to  execute  a 
decree  of  the  judgment-debtor  attached  by  him  and  brought  to  sale  certain  pro- 
perty which  was  in  question  in  the  present  suit,  and  it  was  purchased  bona  fid* 
by  the  present  defendant  who  obtained  a  sale  certificate  from  the  Court.  The 
present  plaintiff  claimed  as  assignee  from  the  holder  of  the  attached  decree  to 
execute  it  against  the  same  land  and  now  sued  for  a  declaration  that  it  was 
liable  to  be  brought  to  sale  by  him  and  that  the  defendant's  purchase  was  void 
as  against  him  : 

Held,   (1)  that  under  the  circumstances  of  the  case  the  attachment  in  execution 
of  the  decree  of  1885  was  subsisting  at  the  time  of  the  purchase  by  the  defendant, 
(2)  that    a    judgment-creditor    who    attaches    a    decree    is    competent    to 
execute  it. 
[R.,  19  M.  219   (222).] 

SECOND  appeal  against  the  decree  of  C.  Venkoba  Chariar,  Subordinate 
Judge  of  Tanjore,  in  appeal  suit  No.  382  of  1891,  confirming  the  decree  of 
A.  Kupi&sami  Ayyangar,  District  Munsif  of  Kumbaconam,  in  original  suit 
No.  198  of  1890. 

In  June  1887,  the  father  (since  deceased)  of  the  plaintiff  became  the 
assignee  of  a  decree  passed  by  the  District  Munsif  of  Kumbaconam  in  1881, 

*  Second  Appeal  No.  555  of  1892. 
(1)  16  M.  407.  (2)  13  M.  249. 
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and  in  execution   he  attached  certain  land   as  property  of   the  judgment-  1N3 

debtor.     Tha  present  defendant  objected  that  the  land  was  his  property  FEB   1 

The  plaintiff  now  sued  for  a  declaration  that  the  land  in  question  was  not       '__ 

the  property  of  the  defendant  and  was  liable  to  be  attached  in  execution  of  *nn/e 

the  decree  of  1881.  APPEL- 

LATE 

It  appeared  that  a  suit  was  brought  in,    1886  against  the  assignor  of  CIVIL 

the  above-mentioned  decree  and  that  the  plaintiff  therein  obtained  against ' 

him  a  decree  which  was  subsequently  assigned  to  one  ]lamachandra  llnu  17  M. 

In    execution    of    the    last-mentioned    decree    llamachandra    Kau    attached  58-  3 

the   decree  of   1881   under  Civil   Procedure  ('ode,    Section  273,    and  having  M.  L.  J 

proceeded   to   execute   it   he   brought   to   sale   the   land   in    question   in   this  2I1- 
suit  and  the  present  defendant  became  the  purchaser  and  obtained  a  sale 
certificate   in    1888 

Ramachandra    llau's    application    to    execute   the   decree   of    1885   was 

dismissed  by   an  ordei    made  on  the   19th  March  1887  on  the  ground  that 

no  further  steps  had  been  taken,"  but  it  did  not  appear  that  any  previous 

notice    had    been    given    to    the    execution-creditor    before    that    order    was 

made,  and  it  was  found  that  the  defendant  was  a  bona  fide  purchaser 

The  plaintiff  contended  that  the  order  of  19th  March  1887  put  an 
end  to  the  attachment  and  that  for  that  reason  the  defendant  acquired 
no  title  by  his  purchase  at  the  subsequent  Court-sale  [60]  Both  of  the 
lower  Courts  overruled  this  contention  and  the  suit  was  dismissed 

The  plaintiff  preferred  this  appeal 

Sankaran  Nair  and  Panchapayeaa  Saatnar,   for  appellant 

Sankara   Narayana   Saatn,   for   respondent 

JUDGMENT 

We  think  the  order  appealed  against  is  right  Both  Courts  considered 
that  the  attachment  in  execution  of  the  decree  in  original  suit  No  75  of 
1885  of  the  decree  in  original  suit  No  252  of  1881  was  subsisting  at  the 
date  of  the  purchase  by  defendant  at  the  Court-sale  on  5th  July  1888  It 
is  contended  that  an  order  was  made  on  19th  March  1887  to  the  effect 
that  the  application  for  execution  of  the  decree  in  original  suit  No  75  of 
1885  was  dismissed  on  the  ground  that  no  further  steps  had  been  taken 
and  4hat  this  order  put  an  end  to  the  attachment,  whether  the  attachment 
ceased  at  the  date  of  this  order  or  continued  to  subsist  is  a  matter  to  be 
decided  with  reference  to  the  circumstances  of  each  case  as  observed  by 
the  Privy  Council  in  Puddomonec  Doasec  v  Roy  Muthooranath  Chow- 
dbry  (1) 

We  observe  that  up  to  16th  March  1887  some  steps  had  been  taken 
and  the  application  was  dismissed  on  19th  March,  and  it  does  not  appear 
that  any  previous  notice  was  given  to  the  execution-creditor  before  the 
order  of  19th  March  was  made  Moreover,  defendant  was  a  bona  fide 
purchaser  at  a  Court-sale  of  the  lands  in  question,  and  any  irregularity 
in  the  proceedings  which  led  to  the  sale  cannot  be  relied  on  as  a  ground 
for  setting  aside  the  sale  after  it  had  been  confirmed  and  a  certificate 
issued  See  Rewa  Mahton  v.  Ram  Kiahen  Singh  (2)  and  Mothutp  Mohun 
Ghose  Mondul  v  Akhoy  Kumar  Miticr  (3)  Another  contention  for  appel- 
lant is  that  under  Section  273  of  the  Civil  Procedure  Code  the  decree-holder 
in  original  suit  No  75  of  1885  was  not  competent  to  execute  the  decree 
in  original  suit  No.  252  of  1881  attached  by  him  Section  273  expressly 
authorizes  the  Court  in  such  a  case  to  apply  the  proceeds  of  the  decree 

(1)  12  B    L    B.  411-20  W    B.  133  (2)  14  C.  18.  (3)  15  C    557. 
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1893  attached    in    satisfaction    of    the    decree    sought    to    be    executed.     This 

1^  direction   clearly   implies   that   the   attaching   decree-holder   ia  entitled   to 

.   *  take  all  steps  necessary  for  the  realization  of  the  proceeds  of  the  attached 
decree    by    the    Court.     The    same    view    is    taken    by  the  Calcutta  [61] 

LATE  High  Court  in  Peary  Mohan   Chowdhry  v.   Romesh   Chunder  Nundy   (1), 

ClVlL*  In  the  view  of  the  case  which  we  take,   it  is  not  necessary   to  consider 

whether  Article   12  or  11   of  the   Second   Schedule  to  the  Limitation  Act 

17  M.  governs    the    case. 

M  L.  J.            The   second   appeal   fails   and   is   dismissed   with   costs. 
211.  

17   M.   61. 

APPELLATE  CIVIL 

Before  Mr    Juxtice  Mwttusami  Ayyar  and.  Mr    Justice  Best 


(TNANASAMMANDA     PANDARAM  (Plaintiff),  Petitioner  v. 

PALANIYANDI  PILLAI   (Defendant),   Respondent.* 

[llth  September,   1893.] 

Limitation   Ad — Act   XV   of  1877,   Section  25 — Date  from   which   time    runs 

A  registered  lease  provided  that  the  rent  should  he  paid  on  30th  Masi  Tharana 
The  month  Masi   in  the  year  Tharana  ended  on  the  '29th  day,  which  corresponded 
with  llth  March  1885      A  suit  to  recover  the  rent  was  filed  on  12th  March  1891  : 
Held,  that  the  suit  was  not   barred  by  limitation. 

[R.,  24  C.  382   (384).] 

PETITION  under  Provincial  Small  Cause  Courts  Act,  1887,  Section  25, 
praying  the  High  Court  to  revise  the  proceedings  of  T  M.  Kungu  Chari, 
District  Munsil  of  Triclunopoly,  in  small  cause  suit  No.  538  of  1891 

Suit  for  rent.  The  District  Munsif  dismissed  the  suit  as  barred  by 
limitation.  He  said. — "  The  rent  sued  on  was  payable  within  80th  Masi 
"  Tharana  according  to  the  rent  deed.  Now,  there  was  no  such  day  as 
"  30th  Masi  in  the  year  Tharana,  the  month  having  ended  with  29th  Masi. 
Therefore  time  began  to  run  from  29th  Musi  Tharana,  equivalent  \o  llth 
11  March  1884.  See  on  this  point  Mifjotti  v.  Colvill  (2),  quoted  in  Mitra's 
"  Limitation,  2nd  Edition.  The  rent  deed  being  registered,  plaintiff  had 
"  six  years  from  llth  March  1885.  Plaintiff  should  have  launched  this 
"  suit  on  llth  March  1891,  whereas  the  plaint  was  put  into  Court  only  on 
"  the  succeeding  day,  namely,  12th  March  1881.  The  suit  is  then  time- 
"  barred.  On  this  ground  the  suit  is  dismissed  with  costs." 

[62]    Plaintiff   preferred    this    petition. 

Knshnasawmi  Ayyar,   for  petitioner. 

Parthasaradhi  Ayyangar  and  Srirangachariar,  for  respondent. 

JUDGMENT. 

The  question  is  \\hether  the  claim  is  barred  by  limitation.  If  there 
had  beeru  thirty  days  in  Masi  of  the  year  Tharana,  the  suit  would  not  be 
barred;  but  in  the  year  Tharana  there  happened  to  have  been  only 
twenty-nine  days  in  Masi.  Following  the  decision  in  Almas  Banec  v. 
Mahomed  Ruja  (8),  we  hold  that  the  suit  brought  on  the  12th  March  1891 
is  not  barred.  The  decision  in  Migotti  v.  Colvill  (2),  referred  to  by  the 


*  Civil  Revision  Petition  No.  257  of  1892. 
(1)  15  C.  371.  (2)  L.   B.   4  C.  P,  D.  233.  (2)  6  C.   239. 
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District  Munsif,  i  elates  to  computation  ot  a  sentence  on  a  pribonei  and  is  1893 

not   in   point  jj£Pf  \\m 

We  set   aside  the  deciee  ot  the  Distuct   Munsit  and  remand  the  suit  

for  disposal  on  merits.  APPIJL- 

The   costs  hitherto  will   abide   and  follow   the  result  J*ATE 

CIVIL. 

17  M.  82  =  4  M.L.J.  17.  l7  M'  6L 

APPELLATE    CIVIL 

e    Ali     Justice    Muttuaami   Aijijai    and    Mr     Justice    Best 


NARAYANASAMI  NAIDU  (Defendant  No    3),  Appellant  v 
NAUAYANA   HAU    (Plaintiff),    Respondent  * 
[17th  Apul   and   13th   September,    1893  ] 

Mortgage — Extinguishment    of    mtMwbrame.s — Suit    by    puune    intumb  ranter — Decree    for 
&ate—Contnnt   AU—Ad   IX   of  1872,    i     14— Penal   sum 

In  March  1BH1  A  purcbabed  certain  land  and,  in  the  same  month,  mortgaged 
it  to  13  In  June  the  land  was  Attached  in  execution  of  a  decree  In  Augunt  A 
discharged  the  judgment-deht  with  money  borrowed  from  C,  and  he  hypothecated 
the  land  to  him  to  secure  repayment  of  (he  loan 

In  1882,  B  brought  a  auit  on  his  mortgage  and  obtained  a  decree,  in  execution 
of  which  the  land  vsaa  brought  to  gale  and  purchased  by  him  C  wan  not  a  party 
to  this  suit  In  1886  B  sold  the  land  to  I)  under  an  instrument,  which  recited 
that  out  of  the  purchase-money  Ra  7GO  vveie  retained  by  the  purchaser  for  pay 
nient  of  pnor  encumbrances,  and  the  finding  \\  as  that  the  purchaser  undertook 
to  pay  the  debt  owing  to  C  C  now  sued  A  and  J)  to  enforce  hiu  hypothecation 

Held,   that  C  was  entitled   to  a  decree  for  sale 

[63]  A  stipulation  m  a  bond  that  if  the  sum  secured  is  not  repaid  with  inter 
tat  at  12  pei  cent  on  a  certain  date,  the  mleient  shall  be  at  18  per  cent  from 
the  date  of  the  bond  IH  not  unenfort cable 

[N.F.,  8  C  P  L  R  77  (78)  ,  Appr.,  6  A  L  J  549  (561)  ,  R.,  18  M  175  (178)  ,  25  M 
343  (346)  =11  MLJ  421 ,  34  M  119  (121)  =6  Ind.  Ois  781  =  20  MLJ  380  = 
8  MLT  132,  36  M  229  (263)  =24  MLJ  135  =  13  MLT  20 ,  2  C  L  J  288, 
if  C  P  L  R  75  (77)  ;  D.,  24  M  171  =  10  M  L  J  347  (349)  ,  26  M  537  (539)  ] 

SECOND  appeal  against  the  deciee  of  C  Venkohaelianar,  Subordinate 
Jud^e  of  Tanjorc,  in  appeal  suit  No  60  ot  1891,  modifying  the  deeiee  of 
T  Uamnsami  Ayyar,  Distuct  Munsif  of  Tnuttaraipundi,  in  original  suit 
No  219  of  1889  " 

Suit   to   recover  prmeipal   rnd   interest   due  on   a   hypothecation  bond 
The  instrument  sued  on  was  dated  29th  August   1881,   and  it  provided  for 
the  repayment  of  the  amount  secured   "  with  interest  at  He     1    per  eent 
"  per   mensem   within  3()th   August    1883    and   in   default   with   interest   at 
11  Rs    1-8-0  pei   eent    pei  mensem  fiom  the  date  of  the  bond 

The  further  facts  of  the  case  appeal  sufficiently  fo»  the  pin  poses  of 
this  leport  from  the  following  judgment  of  the  High  Court 

The  District  Munsif  passed  a  peisonal  decicc  only  The  Subordinate 
Judge  on  appeal  passed  a  decree  for  sale  of  the  propeity  hypothecated 

Defendant  No    3  preferred  this  second  appeal. 

Bhashyam  Ayyangar,  Dcsika  Chanar  and  Tiruvcnkata  Chanar,  for 
appellant 

Subramanya  Ayyar,  for  respondent, 

11   Second   Appeal  No    338  of  1892 
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SEP.  13.  MUTTUSAMI  AYYAR,  J.  —  The  parties  to  this  appeal  arc  prior  and  subse- 

-  quent  mortgagees  of  the  land  in  dispute,  which  is  17  maws  and  odd  in 
AFPEL-  extent.  The  land  in  question  originally  belonged  to  Saminatha  Bosalai 
LATE  and  his  co-parcenerS.  On  the  10th  March  1881  they  sold  it,  together 
CIVIL,  with  other  property,  to  first  defendant  for  Us.  1,500  (Exhibit  J).  The  pur- 
—  ;  —  chaser  mortgaged  it  and  other  property  to  one  Vengusami  for  Rs.  3,000 
«2«4  UE(d?r  Exhtt>it  !•  dated  the  19th  March  1881.  The  mortgagee  instituted 
ML  L.  J.  or^n^  8U^  No.  84  of  1882  and  obtained  a  mortgage  decree,  in  execution 
17.  of  which  he  purchased  the  seven  velies  mortgaged  to  him  (including  the 
land  in  dispute)  and  other  land  obtained  possession  of  the  same  on  the 
2nd  October  1885.  On  the  20th  January  1886,  the  purchaser  at  the  execu- 
tion sale  sold  the  lands  to  appellant's  father  for  Rs.  3,750  by  Exhibit  H. 
This  document  recites  that  out  of  the  purchase-money  viz.,  Rs.  3,750, 
Rs.  760  were  retained  by  the  purchaser  for  payment  of  prior  encum- 
brances. Thus  appellant's  claim  as  the  purchaser  at  the  Court-sale  in 
original  suit  No.  84  of  1882  has  to  be  traced  to  the  mortgage  executed  to 
[64]  Vengusami  on  the  19th  March  1881.  The  plaintiff  respondent's 
hypothecation  bond  A  was  executed  by  the  first  defendant  in  plaintiff's 
favour  on  the  29th  August  1881  about  five  months  subsequently  to  the 
mortgage  in  favour  of  Vengusami.  This  hypothecation  was  executed  to 
pay  off  the  debt  under  the  decree  in  original  suit  No.  185  of  1872  on  the 
file  of  the  Additional  Munsif  of  Tanjore,  in  execution  of  which  the  land 
now  in  dispute  and  other  lands  were  under  attachment  since  the  7th 
June  1881.  Thus,  respondent's  claim  is  derived  from  the  mortgage  of 
the  29th  August  1881.  To  original  suit  No.  84  of  1882  the  plaintiff- 
respondent  was  not  made  a  party,  and  he  is  not,  therefore,  debarred  from 
enforcing  his  charge.  Upon  these  facts  the  Lower  Appellate  Court  held 
that  respondent  had  a  right  to  redeem  the  prior  mortgage  or  to  bring  the 
mortgaged  property  to  sale,  and  decreed,  inter  alia,  that  unless  appellant 
paid  the  sum  due  to  respondent  and  redeemed  the  mortgage  in  six  months, 
the  mortgaged  property  be  sold  in  satisfaction  of  respondent's  claim.  For 
appellant  it  is  contended  that  there  ought  to  be  no  decree  for  sale,  and 
that  a  puisne  encumbrancer's  remedy  as  against  a  prior  encumbrancer 
is  limited  to  a  right  to  redeem  and  does  not  include  a  right-  to  bring  the 
property  to  sale.  I  do  not  consider  this  contention  to  be  tenable.  That 
a  second  mortgagee  has  a  right  to  redeem  a  prior  mortgage  is  not  dis- 
puted, the  real  question  being  whether  he  can'also  claim  a  direction  that 
the  property  be  sold  so  as  to  throw  the  burden  of  redemption  on  the  prior 
instead  of  the  subsequent  mortgagee.  He  is  certainly  entitled  to  say  that 
the  mortgage  property  is  Sufficient  for  payment  of  both  debts,  that  if  sold 
on  account  of  them  there  will  be  a  surplus  after  satisfying  the  prior 
mortgage,  and  that  that  surplus  should  be  appropriated  in  payment  of  the 
second  mortgage.  The  only  ground  on  which  the  prior  mortgagee  could 
resist  such  demand  is  that  the  property  in  question  was  not  sufficient 
to  satisfy  both  mortgages,  and  that  it  was  exhausted  in  satisfying  the 
first  mortgage,  which  has  a  priority  of  claim  to  payment.  Upon  the 
finding  that  Rs.  760  was  reserved  out  of  the  purchase-money  for  payment 
of  prior  encumbrances,  this  defence  is  not  available  to  the  appellant.  In 
Perumal  v.  Kaveri  (1)  no  portion  of  the  purchase-money  was  reserved  for 
paying  off  the  prior  encumbrances,  and  there  was  no  [68]  undertaking  to 
pay  the  second  mortgage  as  in  this  case.  Moreover,  the  second  trans- 
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action  in  this  case  was  a  hypothecation  which  created  a  charge  on  the      Un 
property,   and  there  is  no  reason  why  the  charge  should  not  be  satisfied    gEP   jj 
when   a   portion   of  the   purchase-money   was   retained   for   meeting   prior 
encumbrances      As  regards  interest,  the  Subordinate  Judge's  decree  IB  in 
accordance  with  the  decision  in  Basavayya  v    Subbaraxu   (1).                           LATE 
I  would  dismiss  this  appeal  with  costs.                                                         CIVIL- 
BEST,   J. —  The   finding  of  the   Subordinate  Judge  is   that   the  third      

and  fourth  defendants   (it   should  be  third  defendant's  father  and  fourth       17  ^ 
defendant)   undertook   to   pay   plaintiff's   debt,    "  and   retained   money   for      *t2*=4 
11  that   purpose  "     On   this   finding  there   can   be  no   question    as   to   the    M.  L.  J. 
propriety  of  the  decree,   which  makes  the  debt  a  charge  on  the  property        17- 
mortgaged  of  which  third  defendant  is  now  the  sole  owner. 

The  case  is  distinguishable  from  Gokuldosa  Qopaldosa  v  Rambux 
Seochand  (2)  because,  according  to  the  Subordinate  Judge's  finding,  the 
appellant's  father  when  purchasing  from  Vengusami  bound  himself  to 
pay  off  the  plaint  debt  and  retained  Rs.  760  of  the  purchase-money  for 
the  purpose  of  paying  off  the  debt  For  the  same  reason  this  case  is  also 
distinguishable  from  Pcntmal  v  Kaveri  (3)  to  which  our  attention  was 
called  by  the  appellant's  vakil 

As  to  the  contention  that  Exhibit  M  has  been  misconstrued  by  the 
Subordinate  Judge,  it  appears  from  M  that  third  defendant's  father  and 
fourth  defendant  then  ignored  Subbammal's  debt  and  expressly  denied  the 
liability  of  the  plaint  property  for  that  debt,  whereas  their  present  plea  is 
that  the  Us  760  were  retained  for  the  payment  of  that  very  debt 

The  only  other  objection  urged  on  behalf  of  appellant  is  as  to  the 
interest  awarded  at  18  per  cent  It  is  objected  that  this  is  a  penal 
rate  and  therefore  not  enforceable.  The  bond,  which  is  dated  29th  August 
1881,  stipulates  for  payment  of  the  principal  amount  on  the  30th  August 
1883  with  interest  at  12  per  cent  per  annum,  and  provides  that  in  default 
of  payment  on  the  above  date,  the  interest  shall  be  at  the  enhanced  rate  of 
18  per  cent  /rora  the  date  of  the  bond  The  question  has  recently  been 
considered  by  a  Full  Bench  of  the  Allahabad  High  Court  m  Banke 
[66]  Behan  v  Sundar  Lai  (4)  and  the  conclusion  arrived  at  is  that  such 
stipulations  m  contracts  substituting  m  a  given  state  of  circumstances  a 
higher  for  a  lower  rate  of  interest  cannot  be  treated  as  penalties,  but  must 
be  interpreted — as  other  parts  of  a  written  contract  should  be  interpreted 
— according  to  the  expressed  intention  of  the  parties  To  the  same 
effect  also  is  the  decision  oi  this  Court  in  Appa  Rau  v  Suryanarayana  (5), 
where  the  true  principle  of  decision  is  stated  to  be  that  a  Court  "  should 
not  interfere  to  protect  persons  who,  with  their  eyes  open,  choose 
knowingly  to  enter  into  even  somewhat  extortionate  bargains,  but  that 
it  is  only  when  a  person  has  entered  into  such  a  bargain  in  ignorance  of 
the  unfair  nature  of  the  transaction,  advantage  having  been  taken  of 
youth,  ignorance  or  credulity,  that  a  Court  of  Equity  is  justified  m  inter- 
fering "  See  also  Baaavayya  v  Subbaranu  (1)  and  the  decision  of  the 
Privy  Council  in  Balkiahen  Das  v.  Run  Bahadur  Singh  (6) 

As  observed  by  the  Privy  Council  in  Dimech  v  Corlett  (7)  "  fhe  hinge 
11  on  which  the  decision  in  every  particular  case  turns  is  the  intention  of 
11  the  parties  collected  from  the  language  they  have  used  "  In  the  present 
case  the  language  is  clear  enough,  and  there  is  no  reason  for  supposing  that 

(1)  11  M    294  (2)  11  I    A    126  (3)  16  M    121 

(4)  15  A,  232  (5)  10  M.  203  (6)  10  C.  305 

(7)  12  Moor  P,  C    Cr  229. 
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the  executant  of  the  bond  when  he  expressly  stated  that  in  default  of  pay- 
ing the  principal  with  interest  at  12  per  cent,  on  the  date  agreed  upon  for 
the  payment,  the  interest  should  be  payable  "  from  the  date  of  the  bond  " 
at  the  higher  rate  of  18  per  cent,  did  not  understand  or  intend  what  he 
said. 

I    would,    therefore,    uphold    the    Subordinate    Judge's    decree    in    its 
entirety   and  dismiss  this  appeal  with  costs. 


17  M.   67. 

[67]    APPELLATE   CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hundley. 


SATTAPPA   CHETTI   AND   ANOTHER    (Defendants   Nos.    2   and   3), 

Appellants   v.    Jooi    SOORAPPA    (Plaintiff),    Respondent .* 

f9th    February,    1893.] 

Civil  Procedure  Code — Act  XIV  of  1882,  Sections  53,  245,  647— Amendment  of  execution 
petition — Appeal — Limitation 

One,  being  entitled  under  a  decree  of  1809  to  a  share  in  the  income  of  a  zemm- 
dan,  obtained  a  decree  in  a  suit  of  1887  against  certain  recent  purchasers  of  the 
zemmdari,  declaring  that  he  had  a  valid  charge  on  the  estate  and  awarding  to 
him,  besides  his  costs,  the  amount  due  in  respect  of  one  year.  He  now  applied 
in  execution  of  the  latter  decree  for  payment  of  the  amount  due  m  respect  of  five 
years  as  well  as  his  costs.  An  application  to  amend  the  petition  for  execution  by 
inserting  a  reference  to  the  former  decree  was  made  after  the  right  of  the  peti- 
tioner in  respect  of  some  of  the  years  in  question  had  become  barred  by  limitation. 
This  application  was  refused  by  the  Court  of  First  Instance  • 

Held,  that  under  the  circumstances  of  the  case  the  amendment  should  have 
been  allowed  to  be  made. 

[R.,  9   Ind.   Cas.    760=9  M.L.T.   347=  (1911)    1  M.W.N.   181    (182);   10  Ind.   Gas.   218 
(220)  =21   M.L.J.   475=9  M.L  T.   499.] 

APPEAL  against  the  order  of  T.  Weir,  District  Judge  of  Madura,  in 
civil  miscellaneous  appeal  No.  34  of  1891,  reversing  the  order  of  P. 
Narayanasarni  Ayyer,  Subordinate  Judge  of  Madura,  West,  made  on 
execution  petition  No.  94  of  1891. 

Petition  for  execution  of  a  decree.  The  petitoner  was  entitled  to  a 
share  of  the  income  of  a  certain  zemindari  under  the  terms  of  a  compro- 
mise entered  into  in  a  suit  of  18()9.  The  respondents  purchased  the 
zemindari  in  1885  and  resisted  the  claim  of  the  petitioner,  who  accord- 
ingly brought  a  suit  against  them  in  1887.  In  that  suit  a  decree  was 
passed  declaring  the  right  of  the  present  petitioner  to  a  charge  on  the 
zemindari  in  respect  of  his  claim  and  awarding  to  him  payment  on  account 
of  one  year  and  also  costs.  By  the  present  petition  execution  waS 
sought  in  respect  of  the  payments  due  for  five  years  and  for  costs.  The 
petition  was  made  in  the  suit  of  1887  only.  It  was  objected  that  the 
relief  sought  could  not  be  obtained  under  the  decree  in  that  Suit,  and  the 
[68]  Subordinate  Judge  upheld  this  objection  and  refused  an  application 
to  amend  the  petition  by  inserting  a  reference  to  the  decree  of  1809.  On 
appeal  the  District  Judge  allowed  this  amendment  to  be  made,  and  direct- 
ed the  Subordinate  Judge  "  to  restore  the  application  to  the  file  and  pro- 
"  ceed  to  dispose  of  it  according  to  law." 

The  judgment-debtors  preferred  this  appeal. 

*  Appeal  against  Appellate  Order  No.  76  of  1891, 
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Deaikachanar,    for    appellants 

Subramanya  Ayijai   and  Sundara  Ayyar,  for  respondent. 

JUDGMENT  

The  application  for  execution  was  certainly  defective,  the  eiror  being  A.PPEL- 
not  merely  one  of  form  So  far  as  respondent's  claim  to  one-fourth  of  the 
future  profits  of  the  zemmdari  was  concerned,  the  decree  in  onginal  suit 
No  16  of  1887  was  only  declaratory  and  therefore  mcapahle  of  execution, 
except  for  the  mesne  profits  for  Fash  1295  The  decree  that  was  capable 
of  execution,  as  regaids  the  mesne  profits  for  other  fashs  claimed  in  the 
proceedings  the  subject  of  this  appeal,  was  the  compromise  in  the  suit  o| 
1809,  which  has  been  treated  as  a  deciee  from  its  date.  This,  therefore, 
was  the  decree  which  should  have  been  mentioned  in  the  application  as 
the  decree  sought  to  be  executed  ns  legaids  the  fashs  subsequent  to  1295 
The  substantial  question  is  whether,  in  the  peculiar  circumstances  of  this 
case,  the  amendment  ought  to  have  been  allowed 

We  cannot  agree  with  the  contention  of  appellant's  pleader  that 
Section  245  of  the  Civil  Procedure  Code  is  a  bar  to  the  amendment  That 
section  is,  in  our  opinion,  analogous  to  the  provisions  of  Section  53,  which 
directs  the  Court  to  return  plaints  before  filing  for  amendment  in  certain 
particulars  It  does  not,  therefore,  take  away  the  power  of  the  Court 
under  Section  647,  by  analogy  to  Section  53,  to  amend  the  application  for 
execution  at  any  time  before  disposal 

The  next  contention  is  that  the  amendment  ought  not  to  be  allowed, 
because  at  the  date  it  was  applied  for  the  right  to  profits  for  some  of  the 
faslifc — the  sub]ect  of  the  original  application — was  barred  No  doubt  the 
ordinary  rule  is  that  an  amendment  should  be  allowed  only  if  it  can  be 
without  prejudice  to  the  rights  of  the  opposite  parties  as  existing  at  the 
time  of  the  application  for  amendment  But  this  principle  is  to  be 
applied  with  reference  to  [69]  the  special  circumstances  of  each  case  See 
Weldon  v  Neal  (I)  In  the  present  case  \ve  are  of  opinion  that  there  are 
peculiar  circumstances  which  take  it  out  of  the  ordmarj  rule  The  object 
of  the  Application  was  perfectly  clear,  although  there  was  an  error  in  the 
reference  to  the  decree,  an  error  not  unnatural  considering  the  complicated 
nature  of  the  previous  proceedings  We  also  observe  that  even  execution 
for  Fash  1295  to  which  respondent  wras  clearly  entitled  on  his  .application 
as  it  stood  was  not  granted  by  the  Subordinate  Judge  Four  objection 
petitions  were  presented  by  appellants,  and  it  was  not  until  the  last  of 
them  was  presented,  nearly  a  year  after  the  application  for  execution  was 
first  made,  that  the  pre&ent  objection  was  taken  We  are  of  opinion  that 
the  general  principle  laid  down  by  the  Privy  Council  in  Bittfteaaur  Lall 
Sahoo  v  Maharaja  Luchmc8aur  Singh  (2)  should  be  followed  unless  its 
application  is  precluded  by  express  provisions  of  the  legislature  Looking, 
therefore,  at  the:  substance  of  the  application  and  the  prior  proceedings 
which  are  of  a  complicated  character,  wo  think  that  the  decision  of  the 
District  Judge  was  right,  and  we  dismiss  tins  appeal,  but  under  the 
circumstances  each  party  will  bear  his  own  costs  ,  » 


(1)  L    R    19  Q    B    D    395 


(2)  6  I    A    233, 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Shephard. 


ILLIKKA  PAKRAMAR  AND  OTHERS  (Plaintiffs  Nos.  1  and  3  to  18). 
Appellants  v.  KUTTI  KUNHAMED  AND  OTHERS  (Defendants  Nos.  1 
M.L  J.        and  3  to  9)»  Respondents*  [3rd  August  and  15th  September,  1893.] 

Civil  Procedure  Code— Act  XIV  of  1882,  Section  566— Remand  for  trial  of  a  new  issue 
— Malabar  law — Manillas. 

The  karnavan  of  a  tarwad  in  Malabar  sued  to  recover  property  acquired  by  hia 
sister  (deceased)  and  now  in  the  occupation  of  the  defendants,  her  children.  The 
[70]  parties  were  Mapillas.  The  defendants  pleaded  (i)  that  the  property  had 
been  given  to  them  and  their  mother  jointly;  (li)  that  their  mother  was  not 
governed  by  Marukkatayam  law.  The  Court  of  first  instance  found  the  first- 
mentioned  plea  to  be  good  and  dismissed  the  suit,  and  also  found  that  the  family 
was  governed  by  Marumakkatayam  law.  The  Court  of  first  appeal  dissented 
from  the  above  finding  as  to  the  first  plea,  and,  without  deciding  the  second 
point,  remanded  the  case  for  the  trial  of  a  general  issue  as  to  the  mode  of  devolu- 
tion of  self-acquired  property  in  Marumakkatayam  Mapilla  families  in  North 
Malabar,  and  ultimately  it  dismissed  the  suit,  ruling  that  in  Marumakkatayam 
Mapilla  families  the  self-acquired  property  of  a  female  descends  to  her  children 
and  does  not  lapse  on  her  death  to  her  tarwad  : 

Held,  that  the  order  of  remand  was  not  one  which  should  have  been  made 
under  Civil  Procedure  Code,  Section  566,  and  the  proceedings  taken  under  it 
were  irregular. 

Observations  as  to  the  law  applicable  to  Mapillas. 

[R.,    27    M.    77    (78)  =14    M.L.J.    137;   17    Ind.    Cas.    769    (773)  =24    M.L.J.    240-lf 
M.L.T.   166.] 

SECOND  appeal,  against  the  decree  of  A.  Thompson,  District  Judge  of 
North  Malabar,  in  appeal  suit  No.  359  of  1891,  confirming  the  decree 
of  A.  Venkataramana  Pai,  District  Munsif  of  Tellicherry,  in  original  suit 
No.  329  of  1890. 

The  plaintiff  sued  as  karnavan  of  a  Mapilla  tarwad  in  North  ftlalabar 
to  recover  property  acquired  by  his  late  sister  and  now  in  the  possession 
of  her  children. 

The  further  facts  of  this  case  appear  sufficiently  for  the  purposes  of 
this  report  from  the  following  judgment  of  the  High  Court. 

Ryru  Nambiar,  for  appellants. 

Sankaran  Nayar,  for  respondents  Nos.  2  to  5. 

JUDGMENT. 

The  suit  is  brought  by  the  karnavan  of  a  tarwad,  alleged  by  him  to 
follow  Marumakkatayam  law,  to  recover  property  acquired  by  the  plaintiffs' 
late  sister  Mamotti.  The  defendants,  who  include  the  children  of 
Mamotti,  raise,  among  other  defences,  two  pleas,  either  of  which  is  a 
complete  answer  to  the  plaintiffs'  claim.  They  say  that  Mamotti  did  not 
follow  Marumakkatayam  law,  and  that  it  was  not  to  her  only,  but  to  her 
and  her  children  that  the  property  sought  to  be  recovered  was  given.  On 
the  latter  plea  the  defendants  succeeded  on  the  trial  of  the  suit  by  the 
District  Munsif,  though  he  also  found  that  the  family  was  governed  by 
Marumakkatayam  law.  There  was,  as  he  observed,  no  evidence  to  the 
contrary.  Against  the  District  Munsif's  decree  dismissing  the  suit,  the 

*  Second  Appeal  No.  1586  of  1892. 
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plaintiff  appealed,  and  he  was  successful  in  obtaining  a  reversal  of  the 
rinding  as  to  the  title  of  Marnotti  The  District  Judge  iound  on  the  first 
issue  in  the  plaintiff's  iavoui,  and  that  finding  we  aie  bound  to  accept 
Instead,  however,  of  proceeding  to  consider  the  other  issue  and  express- 
ing [71J  his  agreement  01  disagreement  with  the  District  Munsif  thereon, 
the  district  Judge — whether  on  his  own  motion  01  at  the  instance  of  the 
defendants  does  not  appear — framed  a  new  issue  and  directed  the  District 
Munsif  to  take  liesh  evidence  and  return  a  rinding  thereon  The  issue  HO 
framed  was  as  follows  — Whether  in  Maiumakkatayam  Mapilla  families 
in  North  Malabar  the  devolution  ot  self-acquired  property  is  governed  bv 
ordinary  Muhammadun  law,  or  whether  on  the  death  of  the  acquirer  it 
lapses  to  the  tarwad? 

If  this  issue  had  been  one  of  mere  fact,  the  procedure  of  the  District 
Judge  might  not  have  been  open  to  exception,  it  would  have  been  a  ques- 
tion whether  the  issue  was  raised  by  the  pleadings,  and  whether  the 
District  Judge  had  exeicised  a  wise  discretion  in  giving  an  opening  for  a 
fresh  inquiry,  certainly  his  leasons  tor  allowing  a  new  case  to  be  set  up  are 
not  satisfactory  But  the  issue  raised  by  the  District  Judge  was  not  a 
mere  issue  of  fact  It  was  not  even  a  question  as  to  the1  custom  prevail- 
ing in  a  particular  family,  but  as  he  himself  suys,  a  question  as  to  what  is 
the  ordinary  customary  law  in  Mapilla  families  The  cases  Vishnu  v 
Krishna  (1)  and  Vayidinada  v  Appu  (2)  aie  authorities  lor  the  proposition 
that  such  an  inquiry  is  allowable  under  curtain  circumstances  In  those 
cases  too,  among  others,  the  tests  jind  the  standard  to  which  the  evidence 
adduced  to  support  an  alleged  usage  should  conform  are  given,  In  the 
present  case,  however,  it  does  not  appeal  that  the  Judge  had  before 
hirn  a  particle  of  evidence  (excepting  the  opinions  of  two  text  writers) 
to  justify  an  inquiry  into  the  law  regulating  Mapilla  families  In  our 
opinion,  therefore,  the  order  of  remand  is  one  which  ought  not  to  have 
been  passed  undei  section  066  of  the  Code,  and  the  proceedings  taken 
under  it  are  wholly  irregular  Mr  Sankara  Nayar  has  referred  us  to 
decisions  of  this  Couit  in  support  of  his  contention  that  the  conclusion 
at  which"  the  Judge  has  arrived  is  the  right  one  In  Panangatt  Unda 
Pakiarnar  v  Vadakkel  Suppi  (3)  this  same  question,  viz  ,  as  to  the 
descent  of  self -acquired  propertx  in  n  Mnpilla  family  VN  as  raised  There 
was  an  inquiry,  and  it  was  found  that  Mapiljas  arc  governed  in  that 
respect  by  the  ordinary  Marumakkatayarn  hi\vT  as  declared  in  KaUati 
Kunju  Menon  v  Palat  EuaTha  Menon  (4)  That  finding  was  accepted 
by  the  [72]  High  Court  In  1886  Kunlu  Pathumma  v  Mama  (5),  the 
question  was  raised  again,  an  inquiry  was  again  directed,  and  the 
finding  was  tins  time  in  favour  of  the  deviation  from  Marumak- 
katayarn law  The  High  Court  accepted  that  finding  so  tar  as  it  concern- 
ed the  particular  family,  holding  that  there  was,  as  regards  it,  sufficient 
evidence  of  a  special  custom  As  far  as  we  are  aware,  the  question  has 
not  been  raised  since  in  this  Couit,  although  there  have  been  cases  in 
which  the  contention  now  made  would  be  relevant  In  Kunhacha  Umma 
v  Kutti  Mammi  Hajee  (6),  the  question  referred  to  a  Full  Bench  Vas  as 
to  the  nature  of  the  interest  taken  by  a  Mapilla  woman  and  her  chrldren 
in  a  gift  made  to  them  If,  by  the  ordinary  law  of  inheritance,  the 
children,  and  not  the  tarwad  generally,  would  succeed  to  the  mother,  the 
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probability  is  that  the  gift  would  be  made  simply  to  her;  but  however 
that  may  be,  the  tact  that  such  was  the  rule  would  have  been  strong 
to  indicate  that  the  taruad  took  no  interest  under  the  gift.  The 
evidence  taken  in  the  present  case,  so  tar  as  it  is  discufesed  in  the  judg- 
ments, certainly  does  not  convince  us  of  the  existence  of  the  alleged 
custom.  The  District  \Iunsit  gives  gcxul  reasons  tor  holding  it  to  be 
vague  and  uncertain,  and  the  District  Judge  overruling  that  finding  does 
not  explain  how  evidence  almost  exclusively  composed  of  recent  documents 
can  suffice  to  prove  an  ancient  custom  nor  indeed  does  he  profess  to  hold 
that  it  is  of  a  character  to  prove  a  custom  in  the  manner  required 
by  a  series  of  decided  cases.  Being  of  opinion  that  the  order  of  remand 
was  improperly  made,  and  seeing  that  both  the  detences  set  up  by  the 
defendants  have  failed,  \\c  must  hold  that  the  plaintiff  is  entitled  to 
judgment.  We  must  accordingly  reverse  the  decrees  of  the  Courts  below 
and  remand  the  ease  to  the  Court  of  tirst  instance  for  trial  on  the  seventh 
issue. 

Respondents  to  pay   costs  of  this  appeal  :    other  costs  to  be  provided 
for  in  the  revised  decree, 
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Before   Mr.   Justice   Muttusami  Ayyar  and   Mr.   Justice   Best. 


LAKSHMAN.VA    (Defendant),   Appellant  v    APPA   TUu   (Plaintif)}, 

Respondent*    [21st   March   and  26th    April,    1893.) 

H*nt  Recovery  Act — Madras  Act    VIII  of  1865,  Section  11 — Implied  contract  as  to  rate* 
of   rent — Customary   fee* — Prohibition    of   buildings 

In  order  to  support  the  inference  of  a  contract  under  the  Kent  Recovery  Act, 
Madras,  Section  II,  from  payment  of  the  name  rent  for  a  given  number  of  years, 
the  intention  that  the  same  rent  IK  payable  m  future  years  must  be  clear  and 
unequivocal  :  it  is  unsafe  to  imply  such  a  contract  from  a  single  lease  for  five 
years. 

A  patta  is  not  unenforceable  by  reason  of  its  providing  for  the  payment  of  fees 
to  village  artisans  in  a  case  when  such  fees  are  customary,  or  by  reason  of  its 
prohibiting  the 'tenant  trow  erecting  buildings  on  bis  holding,  if  such  prohibition 
is  hunted  to  elections  not  compatible  \\ith  the  agricultural  character  of  the 
holding. 
[D.,  22  M.  39  (41). 8 

SECOND  appeal  against  the  decree  of  G.  T.  Mackenzie,  District 
Judge  of  Kistna,  in  appeal  suit  No.  4i)o  of  1890,  modifying  the  decision  of 
L.  M.  Wynch,  Acting  Head  Assistant  Collector  of  Kistna. 

Suit  by  a  zemindar  against  a  tenant  on  his  estate  to  enforce  accept- 
ance of  a  pattu.  The  lload  Assistant  Collector  directed  certain  alterations 
to  be  made  in  the  patta  tendered  and  his  decision  was  modified  by  the 
District  Judge. 

The  further  facts  of  the  case  appear  sufficiently  for  purposes  of  this 
report ufrom  the  judgment  of  the  High  Court. 

The  defendant  preferred  this  second  appeal. 

Parthasaradhi  Ayyangar,  for  appellant. 

Subramanya  Ayyar,  for  respondent. 
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JUDGMENT 

These  second  appeals  relate  to  suits  brought  hy  the  zemindar  of 
Nuzvid  to  compel  the  uiiyats  in  the  village  of  Ku>ur  to  accept  pattaa  for 
t'asli  1297  The  raiyats  are  the  appellants  and  the' zemindar  is  the  respon- 
dent before  us  The  items  in  the  pattas  to  which  appellants  object 
in  second  appeal  are  (i)  the  consolidated  wet  rate;  (11)  the  fees  to  village 
artisans,  (in)  the  tax  on  trees,  (iv)  the  condition  that  no  land  should  be 

cultivated    without  first    obtaining  a    patta,     (v)    that     no    building     [74]       

ihould  be   erected  on  lands   in   appellant's  possession,    (vi)   that  no  remis-     17  M.  73 
sions  are  to  be  allowed,  and  (vn)  that  interest  shall  be  paid  on  instalments 
of  rent  from  the  dates  on  which  they   fall  due  according  to  the  kistbundi 

The  first  item  is  the  most  impoitant  and  the  lustoiy  of  the  lates  which 
prevailed  in  the  village  fiom  fash  1263  is  given  b\  the  Head  Assistant  Col- 
lectoi  in  his  judgment  It  will  be  observed  that  the  sharing  system  was  in 
force  till  fash  1264,  that  the  money  lates  vaiied  from  fashs  1265  to  1292, 
and  that  fiom  laslis  1292  to  1296  the  raivata  accepted  a  five-veins'  lease 
The  lates  mentioned  in  the  patta  tendeied  fire  those  for  which  five-years' 
leabes  were  accepted,  but  the  appellants  objected  to  those  rates  on  the 
ground  that  they  had  executed  the  leases  upon  respondent's  piomise 
to  repair  certain  channels  and  that  the  promise  had  not  been  kept 
Their  contention  was  that  they  should  revert  to  the  rates  which  prevailed 
at  earlier  periods,  even  as  far  back  as  the  date  of  the  permanent  settle- 
ment But  it  was  in  evidence  that  the  rates  paid  from  fashs  1285  to  1291 
were  Rs  2-11-4  for  dry  land,  Rs  10  for  mnmul  or  old  wet,  and  RB  8  for 
dry  converted  into  wet,  whereas  from  fashs  1292  to  1295  they  were  raised 
to  Rs  3  for  drv  land,  Rs  9,  including  watei-tax,  for  dry  converted  into 
wet,  and  Rs  10  for  mamul  wet  land  Though  appellants  domed  that 
there  was  anv  mamul  wet  land  in  the  village,  the  Head  Assistant  Collector 
found,  and  the  Judge  agreed  in  the  finding,  that  their  allegation  was  not 
true,  and  that  the  mamul  wot  as  entered  in  the  pattas  from  fashs  1285  to 
1291  extended  to  acres  358  32  The  Heal  Assistant  Collector  refused  to 
infer  a  contract  from  the  five-years'  lease  and  considered  tlmt  Rs  10  per 
acre  from  mamul  wet,  RB  2-11-4  for  dry  land  and  Rs  2-11-4  plus  the 
water-rato  of  Rs  4  an  acre  for  dry  converted  into  wet  wero  the  proper  rates 
to  be  inserted  in  the  pattas  On  appoal,  the  Judge  inferred  n  contract 
from  the  five-years'  lease,  and  rejected  as  not  trustworthy  the  evidence 
produced  bv  appellants  to  sfcow  that  they  took  the  lease  for  five  years 
because  the  zemindar  promised  to  excavate  the  channels  The  Judge  also 
expressed  it  as  his  opinion  with  reference  to  appellant's  wish  to  i  evert  to 
the  lates  which  prevailed  at  the  permanent  settlement,  that  the  rates  paid 
from  faslis  1285  to  1291  were  at  all  ovents  binding  upon  appellants 
if  not  the  rates  mentioned  in  the  five-years'  lease  The  contention  before 
us  on  appellant's  behalf  is  that  no  contract  can  be  lawfully  implied 
[78]  from  the  facts  found  that  no  sanction  was  obtained  from  the  Col- 
lector under  the  first  proviso  of  Section  11,  Act  VIIT  of  1865,  for  enhanc- 
ing the  rates,  and  that  the  lower  appellate  Court  ncted  illegally  m  0nhanc- 
ing  the  rates,  in  these  cases  in  which  no  memoranda  of  objections  were 
filed  by  the  zemindar 

We  are  of  opinion  that  the  decision  of  the  Judge  that  there  was  an 
implied  contract  cannot  be  supported.  In  order  to  sustain  the  inference 
of  a  contract  from  payment  of  the  same  rate  foi  a  given  number  of  years, 
the  intention  that  the  same  rate  is  payable  in  future  years,  must  be  clear 
and  unequivocal,  Neither  phould  the  period  be  very  short,  nor  should 
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there  be  any  other  circumstance  in  the  case  inconsistent  with  such  inten- 
tion. The  presumption  is  a  matter  of  positive  law  under  the  Bengal 
Tenancy  Act  but  under  Act  VJJT  of  180o  it  is  one  of  fact.  Tn  Apparau  v. 
Narasanna  (I)  it  was  pronounced  to  be  unsafe  to  imply  a  contract  from  a 
single  lease  extending  to  five  years.  It  appears  from  later  cases  decided 
by  the  Judge  that  he  considered  nothing  less  than  seven  years  was  long 
enough  to  support  the  presumption.  In  the  Full  Bench  case,  there  had 
been  a  continuous  payment  of  the  same  rate  for  a  period  of  not  less  than 
fourteen  years.  Again,  the  presumption  arising  from  the  duration  of  pay- 
ment should  also  be  tested  by  the  other  circumstances  in  evidence.  In 
Siripampu  Eamanna  v.  Mallikarjuna  Prasada  Nayudu  (2)  we  have  pointed 
out  that  in  the  absence  of  a  contract,  the  sanction  of  the  Collector  is 
indispensable.  The  decision  of  the  Judge  must  be  set  aside  and  that  of 
the  Head  Asssistant  Collector  restored  in  so  far  as  it  relates  to  the  rates. 

As  regards  the  fees  to  village  artisans  the  Judge  finds  that  they  are 
customary  and  there  are  no  grounds  for  interference  in  Second  appeal. 
As  regards  the  condition  about  building,  the  tenant  is  clearly  not  enti- 
tled to  build  a  house  except  for  purposes  not  incompatible  with  the  char- 
acter of  the  holding  as  an  agricultural  holding.  With  respect  to  the  other 
considerations  the  Judge  has  followed  the  decision  of  the  High  Court  in 
the  Mustabad  Mantena  suits,  dated  the  29th  October  1889  and  3rd  March 
1890. 

The  decree  of  the  Judge  will  be  set  aside  so  far  afc  it  relates  to  rates  of 
rent  and  that  of  the  Head  Assistant  Collector  restored,  [  78]  and  as  regards 
the  prohibition  to  build,  the  words  "  except  for  purposes  not  incompatible 
with  the  character  of  the  holding  as  an  agricultural  holding  "  will  be 
inserted,  and  in  other  respects  the  decree  of  the  Judge  is  confirmed.  The 
appeal  has  succeeded  in  part  and  failed  in  part,  and  we  direct  each  party 
to  bear  his  own  costs. 


17  M.  76=4  M.L.J.  8. 
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Before   Mr.   Jitstiee   Muttvsami  Aijyar  and  Mr.   Justice   Best. 


SAMIA  PILLAI   (Defendant  No.  2),  Appellant  v.  CHOCKALINOA 

CHETTIAR  AND  ANOTHER   (Plaintiff ^),    Respondents.* 

I"  18th  October,  1893.] 

Limitation  Act — Act   XV  of  1877,   Schedule  11.    Article   179— Step  in   aid   of  execution 
— Defect  in  application  for  execution. 

Where  there  lias  been  in  fact  an  application  for  execution  made  hy  party 
entitled  to  make  it,  it  is  to  be  regarded  as  a  step  in  aid  of  execution  within  the 
meaning  of  the  Limitation  Act,  Article  179,  although  by  mistake  a  deceased 
judgment-debtor  IB  named  as  the  person  against  whom  execution  is  sought. 
P.,  35  C.  1047  (1049);  31  M.  68  (70)  =17  M.L.J.  596«3  M.L.T.  254;  R.f  5  N.L.B.  8; 
D,,  28  C.  180  (185).] 

APPEAL   against   the   order   of   T.    Kamasami   Ayyangar^  Subordinate 
Judge  of  Negapatam,  in  civil  miscellaneous  petition  No.  628  of  1891. 

This  was  an  application  made  on  the  20th  August  1891  for  execution 
of  a  decree  obtained  by  the  petitioner  in  original  suit  No.  80  of  1883  against 
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three    defendants.     In    Febiuary    1891    a    petitibn    \\as    tiled    praying    toi 
execution  of  the  decree  against  defendant  No.  1,  who  was  then  in  fact  dead.    QCT   Jg 
The  Subordinate  Judge  held  that  the  petitioners  were  at  that  time  aware  ' 

of  the  death  of  defendant  Nok  1  and  that  his  name  was  inserted  in  the 
petition  through  a  bona  fide  mistake,  Jn  this  view  he  held  that  that  peti- 
tion should  be  tieated  as  a  step  taken  in  aid  ot  execution  for  the  purposes 
of  limitation,  and  he  accoidingly  dnected  that  execution  should  issue 

[77]   The  judgment-debtor  prefeired  this  appeal 

Pai'thaaaradhi    Ayyanyar,    for   appellant 

Rama  Rau,  for  respondents 

JUDGMENT 

The  question  fur  decision  in  this  case  is  whether  the  last  applica- 
tion lor  execution  made  on  the  6th  Februaiy  1891  \vas  in  accordance  with 
law  within  the  meaning  of  Section  179  ot  Schedule  II  of  the  Limitatu?i 
Act  so  as  to  amount  to  a  step  in  aid  ot  execution  sufficient  to  prevent  the 
present  application  beitig  time  baned. 

That  the  application  was  presented  by  the  putty  entitled  to  execute 
the  decree  and  in  ordei  to  obtain  execution  is  not  denied,  but  it  is  i-untend- 
ed  that  as  first  defendant  who  was  dead  at  the  time  was  namrtd  as  the 
party  against  whom  execution  was  sought,  the  application  must  be  tieutel 
as  u  nullity  and  consequently  the  present  application  held  to  be  time 
barred 

The  Subordinate  Judge  observes  that  the  mention  ot  the  deceased  lust 
defendant's  name  m  column  9  of  the  application  u  as  probably  a  mistake 
made  by  the  Vakil's  gumasUh  It  was  no  doubt  u  bona  fide  mistake, 
Where  there  has  been  in  faeb  an  application  for  execution  made  by  the 
party  entitled  to  make  It,  the  rrieie  tact  ot  a  mistake  having  been  made  in 
giving  the  particulais  requited  b;y  Section  '235  of  the  Code  of  Civil  Procedine 
cannot,  we  think,  have  the  effect  ot  lendeiing  the  application  a  nullity. 
This  is  also  the  view  adopted  in  Ramanadan  v  I'cnatambi  (1)  and  Fuzloor 
Ruhmau.v  Altaf  Hoasen  (2)  In  this  view  the  application  of  (3th  February 
1891  is  sufficient  to  save  limitation  both  against  fiist  detendant's  legal 
representatives  and  also  against  his  joint  ]iidginent-debtois 

We   dismiss   this    appeal   with    costs 


17  .M.  78  =  3  M.L.J.  272. 
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Before    Mr    Justice   Muttuaanit   Aijijar  and    Mr.    Jualice    Best , 


LAKSHMANA   A\^vx    (Defendant),    Appellant    u.    UA>GAHAMI 

AV\AN  (Plaintiff),  Respondent  * 
[26th  July   and   19th    Septembei,    1893  ] 

Contribution,    suit    for — Joint    tort-feasvr — Adjustment    of    a    loss    armnr/    from    an    illegal 
contract 
A    deed    of   paititiun    belueen    A    and    B,    niemberu    of    an    undivided    Hindu,9  family, 

provided  that  A,  who  took  over  all  the  debts  due  lo  llir  family,  should  bear  the 
loss  if  any  incurred  in  the  appeal  then  pending  in  a  suit  brought  by  the  family 
on  a  bond  The  bond  waa  held  lo  evidenre  a  fraudulent  transaction,  and  the 
appeal  wan  dismissed  uilh  LOS!H  The  decree  for  coHts  wan  executed  against  B 


(1)  *  M,  250. 
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and  satisfied  by  him  ;  he  now  sued  the  son  of  A   (deceased)  to  recover  the  amount 
' 


. 

*  Held  that  the  plaintiff  was  entitled  to  recover,  the  claim  not  being  barred  by 

the  rule  agamst  contribution   between  joint  tort-feasors. 

APPEL- 

LATE SECOND    appeal    against    the    decree    of    \\    Srinivasa    Charlu»    Sub- 

CivIL.  ordinate  Judge  of  Kumbakonam,  in  appeal  suit  No.  350  of  1891,  modi- 
__  fying  the  decree  of  T.  M.  Audinarayana  Chettiyar,  District  Munsif  of 
If  M*  Mannargudi,  in  original  suit  No,  169  of  1890. 

m3*JT*j  f^ne  plaintiff  and  the  fatiier  of  the  defendant  were  undivided  brothers, 

272.  *  an^»  m  1^*4,  they  brought  a  suit  to  recover  11s.  6,000  on  the  footing  of  a 
hypothecation  bond.  This  suit  was  dismissed,  and  an  appeal  was  pre- 
ferred to  the  High  Court.  During  the  pendency  of  the  appeal  they 
entered  into  a  partition,  by  which  it  was  provided,  inter  alia,  that  the 
defendant's  father  should  take  over  the  debts  due  to  the  family  and 
should  boar  alone  the  cost  of  the  litigation  above  referred  to.  The  appeal 
to  the  High  Court  was  dismissed  with  costs  on  the  ground  that  the 
bond  in  suit  vuis  supported  by  no  consideration  The  decree  for  recosts 
was  executed  against  the  present  plaintiff,  and  having  satisfied  the  decree 
he  now  sued  the  infant  son  of  his  brother,  since  deceased,  to  recover, 
with  interest,  the  amount  so  paid  by  him.  The  District  Munsil  passed 
a  decree,  as  prayed,  and  this  decree  \\as  upheld  except  as  to  the  rate 
of  interest  by  the  Subordinate  Judge. 

[79]    The  defendant   preferred   this   second   appeal 
Mr.   l\.  F.  Grant,  for  appellant. 
Krishnaaami  Ayyar,   lor  respondent. 

JUDGMENT. 

MUTTUSAMI  AYYAH,  J.  —  Appellant  and  respondent  are  the  sons  of 
two  brothers.  On  the  25th  October  1587  the  latter  and  the  father  of 
the  former  entered  into  a  partition.  An  appeal  was  then  pending  in  the 
.High  Court  from  the  decision  of  the  Subordinate  Court  of  Negapatam  in 
original  suit  No.  63  of  1884,  which  had  been  brought  by  them  on,  a  hypo- 
thecation bond  executed  in  their  favour  by  one  Chokkanmial  Annee  of 
Kulikarai.  The  partition  deed  provided,  inter  alia,  that  appellant's  father 
should  take  for  his  share  all  the  debts  due  to  the  joint  family  including 
the  amount  of  the  hypothecation  bond,  and  that,  if  the  appeal  then 
pending  was  decided  against  them,  appellant  'b  father  should  pay  all  the 
costs  of  that  litigation  both  in  the  original  and  appellate  Courts.  The 
appeal  was  dismissed  in  January  1889,  and  both  the  appellant's  father  and 
respondent  were  directed  to  pay  Chokkammars  costs  One  of  her  judg- 
ment-creditors took  out  execution  against  the  judgment-debtors  in  original 
suit  No  68  of  1884,  and  recovered  the  costs  from"  the  respondent.  The 
respondent's  case  \\as  that  he  was  entitled  to  recover  the  money  paid 
by  him  from  the  appellant,  and  both  the  Courts  below  decreed  the 
claim.  It  is  urged  in  second  appeal  that  the  decree  for  contribution 
recognizes  a  claim  contrary  to  public  policy,  and  that  the  present  suit 
is  in  the  nature  of  a  suit  for  contribution  brought  by  one  wrong  doer 
against  another.  Original  suit  No.  63  of  1884  was  dismissed  on  the 
ground  that  the  hypothecation  bond  was  executed  without  consideration, 
and  that  it  evidenced  a  fraudulent  transaction.  It  is  no  doubt  a  clear 
proposition  of  law  that  one  tort-feasor  cannot  recover  contribution  from 
another,  but  it  is  subject  to  this  important  qualification,  viz.,  that  where 
the  loss  arising  from  the  illegal  contract  is  adjusted,  so  that  the  adjustment 
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IB  equivalent  to  a  payment,  the  adjustment  cannot  be  disturbed  It  \vas 
so  held  in  Owen*  v  Dcnton  (1)  In  tliat  case,  the  piicc  due  for  malt  , 
illegally  sold  by  plaintiff  was  included  in  an  account  stated  and  settled 
between  the  parties,  and  it  was  held  b^  Loid  Abingei  that  the  adjustment 
was  equivalent  to  payment  in  cash,  and  that  it  came  within  the  rule  that 
money  paid  in  pursuance  of  [80]  an  illegal  contract  shall  not  be  claimed 
back  again  No  contribution  is  allowed  between  joint  tort-feasors  because 
the  community  of  wrong  between  them  is  the  foundation  of  the  action,  but 
the  same  community  of  wrong  precludes  the  defendant  from  recovering 
what  he  lias  paid  in  consequence  of  the  illegal  act  11  the  loan  arising  from 
the  wrongful  act  is  adjusted  by  nn  account  -stated  between  the  parties  or 
by  a  paitition  deed,  as  in  this  case,  it  is  equivalent  to  pa\ment  since  it 
is  no  longei  necessary  for  the  plaintiff  to  rol>  on  the  community  of  wrong 
in  support  of  his  claim 

The  same  eommiunity  of  wrong  tluit  \\ould  pi  incut  the  plaintiff  from 
claiming  contribution  if  theie  \\eie  no  adjustment  bj  pai  tition  likewise 
prevents  the  defendant  horn  distuibmg  the  adjustment  which  is  equivalent 
to  payment  The  loss  ansmg  from  Ihe  decision  in  onginal  suit  No,  6(3 
of  1884  was  a  loss  which  de\ol\ed  on  the  c-opatcemii)  family,  and  the 
partition  deed  undei  winch  the  p,nt\  who  took  .ill  the  debts  due  to  the 
family  agiecd  to  beai  the  loss,  if  an\ ,  atising  hum  Hie  fnihne  of  the 
suit  brought  by  the  family  to  leeover  one  of  those  debts  is  an  adjust- 
ment which  the  defendant  is  not  at  hbert}  to  go  behind  loi  laismg  a 
defence  fioni  the  community  of  \\iong  in  Mhieli  he  paiticipated  Tin- 
fact  that  the  partition  was  made  pending  the  decision  of  Ihe  appeal  makes 
no  difference  in  principle. 

No  other  question  ib  argued  on  appeal,  and  1  would  dismiss  the 
second  appeal  with  costs 

BEST,  J  — The  point  uiged  before  us  ib  that  plaintiff's  suit  is  not 
maintainable,  as  the  agi cement  sued  on  is  opposed  to  public1,  policy  and 
therefore  void 

The  agieement  sued  on  is  pait  and  pai  eel  of  the  partition  deed,  under 
which  f)lamtiff  and  his  uncle,  the  fathei  of  the  appellant  (defendant) 
divided  the  family  property 

This  division  took  place  pending  appeal  suit  No  ,"><)  of  1887  m  thin 
Court 

That  was  an  appeal  against  the  decree  of  the  Subordinate  Judge  of 
Negapatam,  \vhich  dismissed  a  suit  bi ought  by  plaintiff  and  Ins  uncle 
(the  father  of  defendants)  for  tho,  recovery  of  a  anin  of  Rs  4,000  and  interest 
as  due  under  a  hypothecation  bond  executed  bv  one  Muiugattal  Annee 
This  Muiugattal  Anee  (as  that  defendant)  admitted  the  then  plaintiff's 
claim,  but  one  Chokkammal  Annee,  \\ho  was  the  second  defendant, 
denied  the  [81]  executant's  light  to  encumber  the  property,  and  pleaded 
that  the  hypothecation  bond  was  fictitious  The  finding  of  this  Court  was 
that  the  hypothecation  sued  on  was  a  coloiable  transaction  Thp  appeal 
was  theiefore  dismissed  with  coats 

As  alreadv  obseived,  it  was,  while  that  appeal  was  pending,  ihat  this 
plaintiff  and  the  father  of  defendant  effected  a  partition  of  their  familv 
property,  and  in  the  deed  of  partition  after  mentioning  the  pending  appeal, 
and  aftei  allotting  the  debt  in  question  to  this  appellant's  father  exclusive- 
ly, it  is  stipulated  that  the  lattei  shall  p.iv  the  entire  costs  of  that  suit 
in  both  Touits  in  ease  the  appeal  should  fail,  and  it  is  further  stipulated 
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that  "  if  Naranappien  (appellant's  father)  does  not  pay  the  same,  and  if 

SEP.  19.  "  any  8lirr18  are  collected  from  Kamasawmi  lyen  (present  respondent)  in 

__      "execution  proceedings,  those  sums  shall  be  collected  from  Nartuiappien 

APFEL-    ^y  Kamasawmi  lyen  amicably  or  through  the  Court/'     It  is  this  contin- 

tATE      8ency  ^ia^  has  happened;  and  the  question  is  whether  plaintiff  is  debarred 

CiVlL      from   recovering  the   costs   paid   by   him   by   reason  of  the   same   having 

*     been  incurred  in  a  suit   brought  on   a   bond   which   was   found   to   be   a 

Iff  M.      colorable  transaction. 

7l«=3  This  is  not  a  suit  for  "  contribution  "  like  Manja  v.  Kadugochcn  (1), 

**271  "  an^  Stiput  Singh  v.  Imrit  Tcwari  (2),  but  for  the  enforcement  of  one  of 
the  terms  of  the  partition  deed.  Appellant's  i'ather  would  have  been 
exclusively  entitled  to  the  whole  of  the  amount  then  sued  for  had  the 
appeal  succeeded,  and  he  could  not  have  been  allowed  to  disclaim  his 
liability  for  the  costs  merely  because  the  appeal  failed.  The  Contract  is 
part  and  parcel  of  the  partition  deed  from  which  it*is  inseparable,  and, 
unless  the  partition  can  also  be  set  aside,  it  is  not  open  to  the  appellant 
to  deny  his  liability  for  the  amount  now  sought  to  be  recovered  from 
him. 

This  appeal  must  be  dismissed  with  costs. 


17   M.   $2. 

[82]    APPELLATE    CIVIL, 
Before   Mr.   Justice    Mwttiwami   Ayyar  and   Mr.   Justice    Best. 


KASSIM  SAJB  (Counter-petitioner),  Appellant  v.   Luis 
(Petitioner),  Respondent*     [12th  and  17th  October,  1898. ) 

Execution  of  decree — Payment  of  decree  amount  by  one  defendant — Reversal  of  decree  on 
appeal  by  another  defendant — Right  to   refund — Civil   Procedure   Code,   Section  683. 

In  a  suit  for  rent,  together  with  interest  thereon,  brought  by  a  mortgagee 
against  a  tenant  in  occupation  of  the  mortgage  premises,  one  claiming  title  against 
the  mortgagee  was  joined  as  second  defendant.  The  suit  was  dismissed  in  the 
Court  of  first  instance,  but  the  Court  of  first  appeal  passed  a  decree  as  prayed  in 
the  plaint  :  and  in  execution  the  principal  amount  of  the  rent  claimed,  which 
had  been  paid  into  Court  by  the  first  defendant  with  the  request  that  it  should  be 
paid  out  to  the  person  entitled  to  it  was  paid  over  to  the  plaintiff.  The  first 
defendant  preferred  a  second  appeal  against  the  decree,  bo  far  as  it  awarded  in- 
terest and  costs;  this  second  appeal  was  dismissed.  The  second  defendant,  how- 
ev.r,  preferred  against  the  entire  decree  a  second  appeal  which  was  successful, 
and  the  High  Court  dismissed  the  suit  throughout.  On  an  application  by  the 
first  defendant  for  refund  of  the  money  paid  by  him  as  stated  above  : 

Held  that  the  applicant  was  not  entitled  to  the  refund  claim. 
APPEAL  against  the  order  of  W.  C.   Holmes,  District  Judge  of  South 
Canara,    in    civil   miscellaneous    appeal    No.    51    of    1891,    confirming    the 
order  of   U.   Babu  Rau,   District  Munsif  of   Udipi,   in  civil  miscellaneous 
petition  No.  493  of  1891. 

In  1886  a  suit  was  brought  by  a  plaintiff,  since  deceased,  and  now 
represented  by  the  respondent  to  the  above  petition,  to  receive  from  J. 
Luis,  the  present  petitioner,  a  sum  of  money  on  account  of  rent  accrued 
due  on  certain  land  in  the  defendant's  possession.  The  plaintiff  claimed 
to  be  the  mortgagee  of  the  land  in  question  from  the  late  trustee  of 
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the  Puttigi  Mutt      The   trustee  who  hud  succeeded   to  office   at   the  time       1193 
of  the  suit,  and  who  had  been  included  m  the  suit  as  the  second  defendant,    OCT.  17 

disputed     the    validity     of    the     mortgage     and  claimed  to  be  entitled  to       '__ 

the  rent  m  question      The  Court  of  first  instance  passed  a  decree  dismis-    AFFKL- 
smg   the  -suit,    but   this   decree    was   reversed    b}    the    Lhstnct    Court    and       LATE 
in   execution   of   the   appellate   decree,    the    [83]    plaintiff   leceived    out    of      QyiL 

Court  a  sum,  which  had  been  paid  in  by  Luis  as  the  principal  sum  with       ' 

the  request  that  it  should  be  paid  out  to  the  party  entitled  to  it  Against  17  M.  82 
the  decree  of  the  District  Court,  however,  Luis  preferred  a  second  appeal, 
on  the  ground  that  he  was  no  liable  to  pav  inteiest  and  costs  and  the 
second  defendant  prefer? ed  a  second  appeal  against  the  appellate  decree 
m  its  entirety  irnpleading  both  the  plaintiff  and  Luis  Luis'  second  appeal 
was  dismissed,  but  on  the  second  appeal  piefeired  b\  second  defendant, 
the  High  Court  xestored  the  original  decree  in  the  suit  by  which,  as 
above  stated,  the  suit  was  dismissed 

The  present  petition  was  prelerred  b\  Luis  to  recover  the  bum  p.nd 
by  him  under  the  circumstances  appealing  above  Moth  the  Lov\cr  Courts 
held  that  he  wns  entitled  to  the  refund  claimed  The  lepresentalivo  to 
this  plaintiff  pirferved  this  second  appeal 

The  t uither   lads  of  the  ease   appear  sufficiently    for  the  purposes  of 
this  repoil  from  the  judgment  of  Mr    Justice  BEST. 
Nai'ayana  Kau,   Joi    appellant 
Ranga   Ran,   for   respondent. 

JUDGMENT 

BEST,  J  — This  is  an  appeal  against  an  older  ol  the  District  Judge, 
duecting  the  appellant,  who  was  plaintiff  in  the  suit,  tu  refund  to  the 
respondent,  who  was  the  first  defendant,  mone\  paid  by  the  latter  on 
account  of  rent  admittedly  due  on  the  land,  of  which  lespondent  was 
tenant  The  land  belongs  to  the  Puttigi  Mutt  at  Udipi,  and  hud  been 
mortgaged  to  the  appellant  by  Sumatindra  Swarm  as  trustee  of  the  Mutt 
The  vajidity  of  Sumatmdra's  appointment  to  the  trusteeship  \\  as  undei 
litigation  at  the  time  of  the  mortgage,  and  \\as  eventually  decided 
against  him  The  rent,  m  question,  was  claimed  also  bv  Sudindra  S\\ami, 
who  \vas  eventually  declared  the  rightful  tiustee  He  uas  consequently 
included  us  second  defendant  in  the  suit  The  mone\  Mas  deposited  in 
Court  by  the  respondent  with  the  request  that  it  might  be  paid  to  which- 
ever of  the  claimants  migKt  be  found  entitled  to  it  The  Couit  of  fiist 
instance  dismissed  the  plaintiff's*,  i.^,^ appellant's  suit,  but  un  appeal  that 
decision  was  reversed,  and  theieupon  the  money  \\as  puid  to  appellant 
But  in  second  appeal  preierred  by  Sudindra  Swarm,  the  second  defendant 
in  the  suit,  this  Court  reversed  the  deciee  of  the  Louei  Appellate  Couit 
and  restored  that  of  the  District  Munsif  Hence  the  application  out  of 
which  the  present  appeal  has  arisen,  for  restitution  to  first  defendant  of 
the  money  wrongly  paid  to  plaintiff  The  District  [Ml  Couit  has  upheld 
that  order  of  the  District  Munsif  in  favour  of  the  respondent,  and  /join  that 
order  this  second  appeal  is  preferred  by  the  plaintiff 

It  is  contended  on  behalf  o|  appellant  that  respondent  19  not  entitled 
to  restitution  undei  Section  583  of  the  Code  of  Civil  Pioceduie,  as  there 
is  no  decree  in  his  favoui,  lie  not  having  been  an  appellant,  but  merely  a 
respondent  (jointly  \\ith  the  piesent  appellant)  in  the  second  appeal  No 
657  of,  1889  in  which  was  passed  this  Couit'a  decree  dismissing  the 
present  appellant's  suit,  whereas  the  appeal  (second  appeal  No.  778  of  1889) 
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Iff}  preferred  by  tliis  respondent  from  the  same  decree  (which  appeal  \vas 
OCT.  17  dismissed)  related  only  to  interest  and  costs. 

The  contention  on  behalf  of  appellant  is  that  the  respondent  "  was 
"  not  declared  entitled  to  any  benefit  under  any  decree  so  as  to  claim 
"  restitution."  1  do  not  understand  this  contention  to  mean  that  restitu- 
tion can  only  be  made  under  Section  583  of  the  Code,  in  cases  in  which 

it  is  expressly  directed  by  the  decree;  such  a  contention  would  clearly 

17  M.  82.  ue  bad.  Balvantrav  Ozc  v.  Sadrudin  (1).  1  understand  the  contention 
on  behalf  of  appellant  to  be  that  respondent  is  not  entitled  to  the,  restitu- 
tion sought,  as  there  is  no  decree  whatever  in  his  favvur.  This  contention 
is,  1  think,  valid.  The  decree  in  second  appeal  No.  (557  of  1889  was  a 
dociee  in  favour  of  the  second  defendant  in  that  suit;  and  H,  as  I  he  result 
ol  that  decree,  it  happens  that  the  money  was  wrongK  paid  to  the  present 
appellant,  it  is  for  that  second  defendant  to  ask  the  Court  to  get  it  back 
and  pay  il  to  himself  as  the  party  entitled  to  the  same,  it  having  been 
paid  into  Court  by  this  respondent  lor  payment  to  whichever  of  the  two 
claimants  before  it  in  the  same  suit  might  be  found  entitled  to  the  same. 

Respondent  having  paid  the  money  into  Court  in  a  suit  to  which 
both  the  claimants  \\cre  parties,  is  fully  discharged  from  all  liability;  and 
in  the  absence  of  a  decree  in  his  favour,  he  is  entitled  to  no  refund  from 
the  appellant  I  \\ould,  therefore,  allow  the  appeal  and,  setting  asido 
the  order  of  both  the  Courts  belo\v ,  dismiss  respondent's  application  \\ith 
costs  throughout. 

^MUTTUSAMI  Ay* AK,  J. — I  agree  The  payment  \\ab  not  made  into 
Court  under  Chapter  XXlll  ot  the  Code  of  Civil  Procedure,  for  such 
payment  pre-supposes  an  admission  of  the  plaintiff's  |86J  claim  to  the 
extent  of  the  payment.  In  the  present  case  the  payment  was  made  with 
the  request  that  the  money  should  be  paid  out  to  the  party  really  entitled 
to  the  rent.  It  is  a  payment  made  under  the  impression  that  the  suit 
though  brought  by  the  plaintiff  might  be  treated  as  being  in  the  nature 
of  an  interpleader  proceeding  under  Section  490,  Civil  Procedure  Code. 
The  Munsif  was  wrong  in  ordering  the  money  to  be  paid  out  to  the  plaintiff 
without  security  before  the  decision  of  the  second  appeal,  and  the  party 
entitled  to  put  him  in  motion  in  order  to  reetity  this  error,  and  to  call 
for  a  refund  is  the  second  defendant.  The  first  defendant  is,  therefore, 
not  entitled  to  ask  for  a  refund,  and  I  concur  in  the  order  proposed  by 
my  learned  colleague. 


17  M.  85. 

APPELLATE  CIVIL. 

tiejorc   Mr    Justice   MnUusami  Ayyur  and   Mr.   Justice    Best. 


UAMACHXNDUA    AND    oTHEiis    (Plaintiffs),    Petitioners    v.    SESHA 
(Defendant),  Respondent.*     |'20th,  24th  and  27th  April,  1893.] 
Negotiable  Instrument*  Actr— Act  XX VI  of  1881,  Section  13 — Promissory  note — Reference 
m  the*  note  to  collateral  security,  effect  of. 

An  instruniment,  signed  and  bearing  a  1-anna  stamp,  was  m  tbe  following 
terms,  viz  ,  "  on  deposit  of  title-deeds  named  here  in -below  for  value  received  by 
"  me  I  promise  to  pay  three  months  after  date  Rs.  160  to  A.  B.  or  order, "  then 
followed  the  details  of  the  title-deeds  : 

Held,  that  the  instrument  was  a  negotiable  instrument. 

_  Revision   Petition   No.  646  of  189*2. 

(1)  18  B.  486. 
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PETITION  under  Provincial  Hmalt  Clause  Court's  Act,  Section  25, 
praying  the  High  Court  to  revise,  the  proceedings  ol  G  llamasami  Ayyar, 
District  Munsit  of  Coimbatore,  in  small  cause  suit  No.  213  of  1892 

The  plaintiffs,  who  carried  on  business  in  partnership,  under  the 
name  of  Srimvasa  and  Company,  sued  to  recover  principal  and  interest 
due  under  an  instrument  signed  by  the  defendant  and  dated  13th  Octobei 
1827  The  mstiument  in  question  [86J  bore  a  1-anna  stamp,  and  was  in 
the  following  terms  —  "  On  deposit  ot  title-deeds  noted  hercm-below  tor 
"  value  received  by  me,  I  piomise  to  pa}  thiee  months  after  date  Us  16U  17  M.  85 
11  to  the  Coimbatore  Native  Mone}  Savings  Bank  (Limited)  or  oidui," 
then  iolJovv  the  details  of  the  title-deeds  Jt  was  objected  by  the  defendant 
that  the  above  instrument  \\  as  a  promissory  note  trail  sleiuble  only  by 
endorsement,  whereas  the  plaintiffs  not  being  endorsees  sued  undoi  an 
assignment  of  all  the  assets  and  ci  edits  of  the  bank  in  question 

The  JJistiict  Munsil  upheld  the  contention  ol  defendant  and  dis- 
missed the  suit  as  not  being  maintainable  by  the  plaintiffs,  and  he  referred 
to  Pattat  Anibadi  Marai  v  Knvhnan  (1) 

The  plaintiffs  prelened  this  petition. 

Pattabiiama  Ayyar  and   Venlcatarama  Sarnia,   for  petitjouers 

Haniackandra  Hau,  Saheb,  for  respoudenL 

JUDGMENT 

It  is  uigcd  on  pctitioueis'  behalf  that  the  document  bued  upon  is 
uot  a  negotiable  instrument  but  an  mstiumeut  oi  pledge  It  ib  in  these 
terms  —  "  On  deposit  of  title-deeds  I  piomise  to  pay  you  01  ordci  "  Rs, 
160  for  value  received  "  The  words  '  01  oidei  '  show  that  the  intention 
was  that  the  promissory  note  should  circulate  from  hand  to  hand,  and 
the  question  therefore  is,  whethei  the  terms  on  deposit  ol  title-deeds' 
control  its  operation  and  restrain  its  negotiability  Deposit  of  title-deeds 
as  a  collateral  security  does  not  make  a  promissoiy  note  the  less  a  negotiable 
instrument,  and  it  was  so  held  in  Wise  v  Charlton  (2)  Do  the  words 
on  deposit  of  title-deeds,'  import  in  the  case  before  us  moie  than,  that  a 
cullateial  secunty  is  also  given,  or  in  nny  way  lestrtiin  the  operation  ol  the 
piomifasorv  note  as  a  negotiable  instrument?  We  do  not  think  an  allusion 
to  the  meie  deposit  ol  title-deeds  makes  the  payment  contingent  or 
otherwise  qualifies  the  operation  of  the  document  as  a  negotiable  instru- 
ment In  our  opinion  it  is  not  material  whethei  the  words  occui  m  the 
same  sentence  which  expresses  the  promise,  as  in  this  case,  or  in  an 
additional  sentence  as  in  Wise  v  Charlton  (2)  The  language  ol  the 
mstiument  in  its  plain  ordinary  sense  only  signifies  that  a  loan  was  made 
and  that  title-deeds  weie  deposited  as  a  collateral  security,  and  there  is 
nothing  to  show  that  the  intention  was  to  qualify  the  operation  of  the 
note  as  a  negotiable  instiument  01  to  [87]  legard  the  pledge  as  the 
primary  tiansaction  and  the  piomissory  note  only  as  a  further  security 
This  is  the  only  point  argued,  and  we  dismiss  this  petition  with  costs. 


(1)  11  M    290 


(9)  4  Ad 
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17  M.  17. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.   H.   Collins,   Kt.9   Chief  Justice,   and 
Mr.  Justice  Dames. 


NARAYAX    (Plaintiff),    Appellant    v.    SUBUAMANVA   AYYAH 
(Defendant),    Respondent*     [llth  and   13th  April,   1893.] 
17  M  17  K—Prwltge  °f  Judge. 

An  action  fur  defamation  cannot  be  maintained  against  a  Judge  for  ^ords  used 
by  Uiin  whilst  trying  a  cause  in  Court  even  though  such  words  are  alleged  to  be 
false,  malicious  and  without  reasonable  cause. 

[R.,  31  M  400=18  M.L.J.  363=4  M.L.T.  2M  =  10  M.L.T.  489;  86  M.  216  (219)  =dl 
M.L.I.  416=  (1912)  M.W.N.  393;  18  Cr.  L.J.  275  (276)  ~  (1912)  M.W  N  476- 
14  Ind.  Cas.  659;  3  L.B.R,  265  (272).]  ' 

AI*PK\L  against  the  order  of  A.  Thompson,  District  Judge  of  North 
Malabar  in  original  suit  No.  1  of  1892,  rejecting  a  plaint  under  Civil  Pro- 
cedure Code,  Section  54  (c),  on  the  ground  that  the  suit  v\as  barred  by 
the  provisions  of  Act  XVIII  of  1850. 

The  plaintiff  had  been  a  party  to  certain  suits  pending  in  the  Court 
ot  a  District  Munsif,  and  it  \\as  averred  in  the  present  plaint  that  when 
the  suits  came  on  for  hearing  the  District  Munsif  used  certain  expres- 
sions *'  in  connection  with  me  wilfully  and  unnecessarily  with  a  malicious 
intention  of  putting  ine  to  disgrace  and  without  reasonable  cause." 
The  above-mentioned  words,  it  was  averred,  \\ere  used  neither  in  the 
judicial  capacity  of  a  Judge  who  was  going  on  with  the  trial  nor  for  the 
purpose  of  the  suit  under  trial.  The  plaintiff  now  sought  a  decree  for 
damages  against  the  defendant,  the  said  District  Munsif,  on  account  of 
the  defamation  above  referred  to.  The  plaint  having  been  rejected  as 
above  stated,  the  plaintiff  preferred  this  appeal. 

Mr.   Wedderburn,  for  appellant. 

The  Acting  Government  Pleader  (Subramanya  Ayyar)  and  Sundara 
Ayyar,  for  respondent. 

JUDGMENT. 

[88]  This  was  an  action  for  slander,  and  it  was  alleged  in  the  plamt 
that  the  words  complained  of  were  uttered  bv  the  defendant,  \\ho  is  the 
Munsif  of  Payoli,  during  the  hearing  of  a  suit  to  which  the  plaintiff  uas  a 
party. 

The  District  Judge  rejected  the  plaint  under  Section  54  (c),  Civil 
Procedure  Code,  holding  that  the  suit  was  barred  under  a  positive  rule 
of  law,  and  that  Act  XVIII  of  1850  applied. 

The  real  question  for  our  decision  is,  can  an  action  for  slander  be 
maintained  against  a  Judge  for  words  used  by  him  whilst  trying  a  cause  in 
Court  even  though  such  words  were  alleged  to  be  false,  malicious  and 
without  reasonable  cause. 

This  question  has  long  been  decided  in  the  negative  by  the  Courts  in 
England ron  the  grounds  of  public  policy,  and  we  think  that  the  English 
law  is  applicable  to  Courts  in  India.  In  Scolt  v.  Klansjicld  (1),  the  facts 
were  very  similar  to  the  present  case,  and  the  Court  of  Exchequer  consist- 
ing of  Kelly,  C.  H.,  and  Maitin,  Bramwcll  and  Channel!,  B.  13. ,  unani- 
mously decided  that  such  an  action  would  not  lie;  the  reasons  given  were 


Appeal  No.  77  of 
(1)  L.  B.  3  Ex.  220. 
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that  it  is  essential   in  all  Courts  that  the  Judges   who   are   appointed  to 
administer  the  law  should  he  permitted  to  administer  it  under  the  protec-      APRIL 
tion  of  the  law;  independently   and  freely  without  favour  and  without  feai          13 
This  provision  of  the  law  is  not  for  the  protection  or  benefit  of  a  mahoioiiR  *' 

or  conupt  Judge,  but  for  the  benefit  of  the  public,  uhose  interest  it  is  that     A.PPEL- 
the    Judges    do    exercise    tbeir   functions    with    independence    and    without       LATE 
fear   of    consequences      Tn    Dan-Inns  -  v     Tjord    Tiokeby    (1),    the    Com  t    of     CIVIL 
Exchequer   Chamber   consisting   of    ten    Judges    held    that    the    authoiities      _  __ 
are   clem,    uniform    und    conclusive   that    no    action   of   slander   lies    against    17  M  17, 
Judges  for    woids^    spoken    in    the    ordinary    course    of    any 

proceeding  befoie  any  Court  or  Tribunal  lecognised  by  law  A  Full  Bench 
of  the  Madras  High  Court  has  held  that  English  authorities  on  this  subject 
apph  to  Judges  and  Courts  in  India  See  Sullivan  v  Xor/on  (2) 

Act  XY11J  of  1850  quoted  bv  the  District  Judge  does  not  appear  to 
apply  in  a  case  like  the  present. 

We  dismiss  the  appeal  with  costs 


IT  M.   89=3  M.L.J.   267. 

[89]    APPELLATE   CIVIL 

Before   Mr    Justice  Muttusami  Ayyar  and   Mr    Justice   Bent 


VKVKATALIXOAM    (Plaintiff),   Appellant   v     VEEKASXMI 

\XD  OTHERS   (Defendants),    Ucspondents  * 

1 28th  April  and  13th  September,   1893  ] 

Limitation  Act— Act  XV  of  1877,  Sihedule  11,  Articles  137,  138—  Purchase  at  Court 
auction — Suit  for  pottesmon  of  land — Date  of  cause  of  action — Construction  of  enact- 
ment 

ID  a  suit  for  possession  of  land  instituted  on  let  April  1891,  it  appeared  that 
I  he  land  in  question  had  been  purchased  by  the  plaintiff  ID  a  Court  auction  held 
m  execution  of  a  decree  on  20th  June  1678,  and  that  the  sale  lo  the  plaintiff  was 
Confirmed  on  01st  March  1879,  which  was  (he  date  upon  which  the  certificate 
issued  The  plaintiff  failed  to  pnrve  tbat  the  judgment  d.btor  was  out  of  poBHea 
sion  at  or  subsequently  to  the  date  of  the  Bale 

Held,    that    the  suit   was   governed   by   Limitation   Act,    Schedule   11,    Article   138 
thai    '  the  date  of  the  sale  "  in   that  article  means  Hie  date  of  the  actual  sale,  not 
the  date  of   the  confirmation  of   the  sale  and    lhat   ac<  ordinal  v    I  he-  suit   was  barred 
by    limitation 

[H,,  25  B    275   (280)  ,  10  A  LJ    13=15  Ind    Cas    10   (11)  ] 

SECOND  appeal  against  the  electee  ot  13  Sundara  Ran,  Subordinate 
Judge  of  Elloie,  in  appeal  smt  No  433  of  1891,  continuing  the  electee  ot 
V  Ktishnamurtbi  Pantuhi  in  onginal  suit  No  109  of  1891 

Suit  for  land      The  property     in    question    \\as    brought    to    sale    in 
execution   of   the   deciee   in  original   Bint    No     654   ot    1873   and   had    been 
purchased   at  Court   auction  bv   the   present   plaintiff  on   20th   Juno    1878 
The    sale    was    conriimed    and    certificate    issued    on    31st    March     1879 
Delivery  of  the  propeity,   however,    was   not   made   through   the   Couit   or 
otherwise,    and   the    auction-purchaser   now    sued    to   recover    the  "property 
in  question.     The  plaint  wa.s  filed  on  1st  April   1891   and  the  defendants 
raised    a   plea    of    limitation.     This   plea    prevailed    in    the    Lower    Courts 
The  Subordinate  Judge  observed  that  an  averment  in  the  memorandum  of 

*  Second  Appeal  No    1441  of  1893 
(1)  L    R    8  Q    B.  255  (2)   10  M.   28, 
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the  appeal  filed  in  his  Court  to  the  effect  that  the  defendants  had  been  out 
°^  POSSfc588i°n  f°r  f°ur  years  after  the  sale  did  not  appear  in  the  plaint 
and  appeared  to  have  been  made  as  an  after  thought  in  order  to  bring  the 
suit  without  Limitation  Act,  Schedule  TJ,  Article  187. 

[90]  The  plaintiff  preferred  this  second  appeal. 

Pattabhirama  Ayyar,  for  appellant. 

Sriranya  (^haryar,  for  respondents. 

JUDGMENT. 

The  facts  of  this  case  as  found  by  the  Courts  below  are  shortly 
these: — Appellant  purchased  the  land  in  dispute  at  the  Court-sale  held  in 
execution  of  the  decree  in  original  suit  No.  654  of  1873  on  the  file  of  the 
District  Munsif  of  Narsapur.  The  property  was  put  up  to  sale  and  knocked 
down  to  appellant  as  the  highest  bidder  on  the  20th  June  1878.  It  was, 
however,  on  the  31st  March  1879  that  the  sale  was  confirmed.  The 
sale  certificate  bears  that  date  whilst  this  suit  was  brought  on  1st  April 
1891.  The  question  for  determination  is  whether  the  Courts  below  are 
right  in  holding  that  the  suit  was  barred  by  Article  138  of  the  Second 
Schedule  of  the  Act  of  Limitation*  For  appellant  (plaintiff)  it  is  urged 
first,  that  there  is  no  evidence  to  show  that  the  judgment-debtor  was  in 
possession  of  the  property  in  dispute  at  the  date  of  the  Court-sale,  and 
that  even  if  that  article  applied,  the  sale  referred  to  in  the  third  column 
is  not  the  actual  sale  but  the  sale  which  has  been  confirmed  and  became 
absolute. 

Article  137  premises  an  execution  sale  at  the  time  when  the  judgment- 
debtor  is  out  of  possession,  and  Article  138  presupposes  a  case  in  which 
the  judgment -debtor  is  in  possession  of  the  property  sold.  According  to 
the  former  the  time  from  which  the  period  begins  to  run  is  when  the 
judgment-debtor  becomes  first  entitled  to  possession  and  according  to 
the  latter  time  runs  from  the  date  of  the  sale.  Referring  to  appellants' 
contention  that  defendants  were  out  of  possession  for  four  years  after 
the  sale,  the  Subordinate  Judge  observes  that  the  plaint  did  not  state  so, 
and  that  the  allegation  in  the  memorandum  of  appeal  was  an  after  thought. 
The  first  issue  fixed  in  this  case  was  whether  the  suit  was  barred,  and 
it  was  thus  open  to  appellant  to  have  proved  that  the  judgment-debtor 
had  been  out  of  possession  for  four  years  after  the  sale,  but  he,  tendered 
no  evidence  on  the  point.  The  onus-  of  proof  was  on  appellant,  and  we 
cannot  say  that  the  Subordinate  Judge  wan  in  error  in  considering  his 
allegation  as  untrustworthy,  especially  when  the  plaintiff  himself  stated 
before  the  District  Munsif  that  he  asked  the  defendants  to  quit  the  land 
in  dispute  until  four  or  five  years  after  taking  the  certificate  and  not 
subsequently. 

The  next  question  is  whether  assuming  that  Article  138  is  [91] 
applicable  to  this  suit,  the  claim  is  barred.  Tf  the  word  sale  in  the  third 
column  of  that  article  means  actual  sale,  the  claim  is  clearly  barred;  but, 
if  it  means  the  sale  which  is  confirmed  the  suit  is  in  time.  Tn  its  plain 
ordinary  meaning  the  word  sale  means  the  auction-sale,  itself,  and  it  is 
used  iii  Article  166  in  that  sense.  Article  12,  which  refers  to  a  sale  that 
is  confirmed,  indicated  also  that  the  Legislature  intentionally  used  the 
word  without  any  qualification. 

But  it  is  argued  that  under  Section  816  of  the  Code  of  Civil  Procedure 
the  title  to  the  immoveable  property  purchased  vests  in  the  purchaser  from 
the  time  when  the  sale  is  confirmed  and  not  before,  and  as  no  purchaser 
can  sue  for  possession  before  the  property  passes  to  him  the  term  sale  in 
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Column  3  of  Article  138  must  be  tuken  bo  signify  HH  in  Article  12  the  sale       1(03 
which    is   confirmed      The   dnechoii   in    Section   316   of    the   Code   of    Civil    SEP.  13 

Proceduic  concern  ing  the  flute  on   v\hicli   the  title  to  immoveable  property       

purchased   at   a  (Joint-sale  vests   IK   not   to  he  found   in  Act  X   of    1877,   of     AppfiL- 
which    the   corresponding   beet  ion    piovides   for   the    giant    ol    n    certifictite,       LATE 
stating  "  the  name  of  the  person  who,  lit  the  time  of  sale,  is  declared  to     CIVIL 

be  the  purchase)    and   the  date  of  such   sale  "     With   leference  to   that       

Rection  it  hflH  been  held  that  when  the  sale  is  confirmed  it  i elates  back  to       17  M. 
the   auction   sale,    and   the   proprrt\    vests   in    (he   pmchasei    from   the   date       if    3 
of   such   sale      It   was   so  held   by   the   High    Court    at   Calcutta   in   Kiahon     M.  L.  J. 
Mohun   Hoy  Chowdhry   v     Chinider  Naih   Pal  (1),   and  bv   a   Full   Bench  of        2*^' 
the  same  Court  in  Bhynib  Chinidcr  Bundoptidhya  v    Saudaiinm  Dabce  (2) 
It   was   by   Act  XT1  of   1879  that   the   clause   "  title   shall   vest    m   the  pur- 
"  chaser  frc)rn  the  time  when  the  sale  is  confirmed  ''  was  introduced   into 
Section  316      Though  it  was  then  open  to  the   Legislature  to  have  altered 
the  word   sale  in  the  thud   column  of  Article   138  of  the  Limitation   Act, 
yet  the\  have  not  done  so      The  same  word  cannot  mean  the  actual  sale  in 
one  place  and   the  sale  which   is  confirmed  in  another  place  in  the  same 
Act      The   omission   to   alter  the    word   sale   into  Bale   which    is   confirmed 
may  be  due  to  ovei sight,  but  the  result  of  the  grammatical  interpietation 
must  in  law  prevail  when  there  is  no  ambiguity      We  observe  also  that  the 
sale  in   this  case  took  place  in  June   1878,   whereas   Section   316  was  not 
modified  till  1879 

1 92]  We  nre  of  opinion  that  the  Courts  below  aie  right  in  holding 
that  the  suit  is  harted  by  Article  138  of  the,  Indian  Limitation  Act,  and 
we  dismiss  (his  appeal  with  costs 


t7  M.  n. 

APPELLATE   CIVIL 

Before   Sn    Aitlnir  J    H     Collins,   Kt  ,   Chief  Jnahrti.   ami 
Mr    Justice  Shcphard 


nr   AND  ANOTHER   (Defendants),   Appellants  v 
AppiTsu\r>n\M    (Plaintiff),    Respondent  *     [12th    July,    1893] 

Limitation    Art — \<t    XV   of   1877,    Section   20 — Suit   for    money — Payment   on   account    o/ 
.principal  within  the  period  o/  limitation — Evidence  of  wh  payment  by  wrttinq  inadt 
after  period   ejpired 

The  obligee  of  a  registered  mortgage  l>on<),  dated  301  h  January  1875,  sued  in 
February  1891  in  recover  from  the  obligor  ihe  principal  and  interest  remaining 
due  thereunder  In  bar  of  limitation  the  plaintiff  r  lied  on  entries  of  part 
payments  from  time  lo  time  in  an  account  written  by  Ihe  defendant  These 
purl -payments  \veie  made  at  such  times  as  to  keep  alive  the  obligee's  right  of 
suit  up  to  the  date  of  Ihe  lial  of  them  The  last  of  these  payments  was  made 
on  a  date  which  was  less  than  six  years  (the  period  of  limitation  for  the  suit) 
before  the  date  of  institution  of  the  suit  but  it  was  not  entered  in  the  def  ndaot's 
accounts  until  after  the  date  when  the  claim  would  otherwise  have  been  barred 
hy  limitation 

Held,  that   the  provisions  of  Limitation   Act,  Section  20,   were  satisfied, *and   that 
the  suit   was   not   barred   by   limitation 
[R.,  4  L  B.B.   1  ] 

APPEAL  against  the  judgment    of    Mr.    Justice    Rest    sitting    on    the 
original  side  of  the  Court  in  civil  suit  No    32  of  1891 

*   Original    Bide   Appeal   No    SO  of   1692 
(1)  14  C,  644  (3)  2  C.  141   (145) 
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^ftcts  °^  ^ie  oase  aPPear  sufficiently  for  purposes  of  this  report 
^roni  ^ie  Judgment  °f  ^r-  Justice  Best. 

_  BEST,   J.  —  The   suit   is   for  Us.   4,442-5-6,    balance   of   principal   and 

A#PEL-    in*61'68*  <lue  f°  plaintiff  under  the  registered  mortgage  bond  A,  dated  30th 
TF       January  1875,  executed  by  first  defendant  for  a  sum  of  Rs.  9,100.     Second 
C  VIL      defendant  is  the  son  of  first  defendant.     Defendants  pleaded   that  they 
_  _        were  entitled  to  credit  for  a  further  sum  of  Us.  191-4-11  being  amount  of 
17M.92.    assessment  and  quit-rent  [98]  paid  by  them  on  account  of  plaintiff's  pro- 
party.     They  further  pleaded  that  the  suit  is  time-barred,   in  that  it  is 
merely  for  a  personal  decree  against  the  defendants  for  a  debt  payable  so 
for  back  as  31st  December  1877. 

It  must  here  be  noticed  that  plaintiff  has  explained  in  the  plaint  his 
reason  for  asking  for  a  simple  money  decree,  vim.,  because  the  defendants 
have  from  time  to  time  taken  from  the  plaintiff  all  the  title-deeds  of  the 
properties  mentioned  above  and  mortgaged  them  with  others  using  the 
money  so  raised  for  a  deposit  with  Messrs.  DeClosets  and  Co.,  where  the 
second  defendant  was  employed  as  a  Dubash. 

The  following  are  the  issues  recorded  on  the  above  pleadings:  — 

I.  Is  the  suit  barred  by  limitation? 

II.  Are  defendants  entitled  to  a  credit  of  Rs.  191-4-11  as  in  paragraph 
1  of  the  written  statement  mentioned? 

Plaintiff  now  admits  that  defendants  are  entitled  to  credit  for 
Rs.  191-4-11  as  claimed  by  them.  This  disposes  of  the  second  issue. 

The  only  point  for  consideration  is,  therefore,  whether  the  suit  for  a 
merely  money  decree  is  time-barrfed. 

Plaintiff  has  produced  the  account  B  as  containing  in  the  handwrit- 
ing of  first  defendant  himself  admissions  of  part-payments  sufficients  under 
Section  20  of  the  Limitation  Act  to  keep  alive  the  claim  for  a  simple  money 
decree.  This  account  B,  plaintiff  swears,  was  given  to  him  by  second 
defendant.  It  begins  with  an  entry  of  Rs.  7,050  as  due  on  the  31st 
December  1881  which  amount  is  gradually  reduced  by  payments  made 
from  time  to  time,  on  several  occasions  in  each  year  from  1882  to  1888, 
leaving  on  the  31st  December  1888  a  balance  '  of  Rs.  2,073-14-10;  <o 
which  a  sum  of  Rs.  1,995-2-1  is  added,  as  the  total  of  interest  due,  calcu- 
lated up  to  that  date.  Plaintiff  swears  that  the  entries  up  to  15th  June 
1888  are  in  the  handwriting  of  first  defendant,  and  it  is  contended  that, 
as  the  suit  is  brought  within  six  years  from  that  date,  Exhibit  A  being  a 
registered  document,  it  is  not  open  to  the  objection  of  the  limitation  bar. 

On  the  other  hand  it  is  contended  on  behalf  of  defendants  that  in 
order  to  be  of  use  under  Section  20  of  the  Limitation  Act,  the  hand- 
writing of  the  person  making  the  payment  referred  to  in  [94]  the  proviso 
in  Section  20  must  have  come  into  existence  before  the  expiration  of  the 
prescribed  period,  within  which  the  part-payment  must  be  made.  To 
hold  thus  would  be  to  import  into  the  proviso  (Clause  4)  words  that  are 
not  to  be  found  in  it.  It  seems  to  me  that  if  the  fact  of  the  part-payment 
having  been  made  within  the  prescribed  period  appears  in  the  handwriting 
of  the  person  making  it,  the  mere  fact  of  this  handwriting  coming  into 
existence  after  the  period  prescribed  for  the  payment  will  not  render  such 
handwriting  useless  for  the  purpose  of  saving  a  claim  from  the  limitation 
bar.  The  payments  entered  iti  B  were  made  either  on  account  of  principal 
or  on  account  of  interest.  If  the  latter,  the  mere  fact  of  the  payment 
would  be  sufficient  for  the  purposes  of  Section  20.  But  as  it  does  not 
appear  from  B  that  the  payments  were  made  on  account  of  the  interest 
a$  such,  they  must  be  taken  to  have  been  made  as  part-payment 
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Before  Sir  Arthur  J   H-    Collins,.  Kt  ,  Chief  Justice  and 
Mr,  Justice  Porter 


MUTIIU    AND    ANOTHER-  (Defendants),    Appellants    v 

GANGATHARA  (Plaintiff),  Respondent  * 
[24th  January  and  3rd  February,   1893  ] 

Religious  Endowments  Act — Act  XX  of  1663,  Section  14 — Applicability  of  the  Act, 

In  a  ami,  brought  with  the  leave  of  the  District  Court  under  Act  XX  of  1863, 
to  removj  the  trustees  of  a  Hindu  temple  it  did  not  appear  that  the  trustees 
were  nominated  by  or  subject  to  the  confirmation  of  the  Government  or  any 
public  officer 

Held,    that   Act   XX   of   1663   was    not    applicable    to    the   temple   unless    it   was 
admitted   or  proved   by   evidence   Hi  at   tLe  endowment   wa«  one   which   would   have 
fallen  under  the  provisions  of  Regulation.  VII  of  1817 
[Elpl.,  36  M    1«6  (167) ;  B.v  18  A    297   (231)  ] 

APPEAL  against  the  decree  of  J.  A    Daviea,  District  Judge  of  Tanjore, 
in  original  suit  No    &  of  1891, 

The  plaintiff  sued  for  a  decree  removing  the  defendants  from  the  office 
'of  trustees  of  a  temple  at  Alagumangnlam  having  previously  obtained  the 
sanction  of  the  District  Court  Under  Act  XX  of  1968  The  first  issue 
framed'  raised,  the  question  whether  that  Act  Was  applicable  to  the  \emple 
in  question  '  The  District  Judge  held  with  reference  to  Fahurudiv  Sahib 
v  Ackeni  Sahib  (1)  that  he  had  jurisdiction  in  the  case  and  he  passed 
a  conditional  decree  m  the  fortifi  employed  in  Sivasankura  v.  Vadagm  {2). 
t)eiendants  preferred  this  appeal. 

*  Appeal  No.  40  of  1892. 

<«  2  M1.  197.  (2)  18  M    6. 
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of  the  principal  amount;  and  the  fact  of  such  payment  appearing  in  the 

handwriting  of  first  defendant  as  proved  by  plaintiff  (and  not  rebutted  by  ]^Ty\2 

the  defendants),  I  find  that  this  suit  is  not  baired  J^ 

I  give  plaintiff  a  money  decree,  therefore,  for  the  amount  claimed  less  ApfEL- 

'the  Rs,  iyi-4-11  referred  to  in  the  second  issue,  and  less  a  further  sum  of  LATE 

BA     112-10-0  which  plaintiff   admits  has  been  paid  to  him  subsequent  to  Civili,. 

the  institution  of  this  suit  , — _ 

'•''  '»  Defendants   are   directed   to   pay   the   above    amount   to   plaintiff    with  W  M-tfr 
further  interest  on  thu  same  at  6  per  cent    per  annum  from  date  oi  suit 
to, date  of  payment,    us   also  plaintiff's   costs   on   the   above   amount,    and 
plajntjfl  will  pay  defendants'  costs  on  Us    191-4-11 

'  The  defendants  pi  ef erred  this  appeal 
Sundaram  Sabtn,  for  appellants 
Bhaahyam    Ayyangai   and  Sivagnana  Mudahar,   for  respondent 

JUDGMENT 

We  think  the  learned  Judge  was  right  The  section  does  not  require 
-that  the  writing  should  be  made  before  the  expiration  of  the  period.  It 
,pnly  requires  a  writing  as  the  mode  of  proving  the  fact  of  payment.  The 
Appeal  must  be  dismissed  with  costs. 
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Vankat'asubba  Ayyar,  for  appellants. 
Sivagnana  Mudaliar,  for  responment. 

JUDGMENT. 

LATE  The  first  contention  raised  by   the  appellants,   both   at  the  grant  of 

CIVIL,     sanction  and  at  the  hearing  of  the  suit,  was  that  the  provisions  of  Act 

XX  of  1863  do  not  apply  to  the  plaint  temple.     The  District  Judge  over- 

IT  M,  92.  ruled  this  objection  on  the  ground  that  it  was  not  denied  that  the  public 
have  a  right  of  service  in  the  plaint  temple. 

The  suit  was  disposed  of  without  taking  any  evidence,"  and  we  can 
find  no  note  of  the  Judge  or  anything  else  on  the  record  to  show  [98]  that 
any  such  admission  was  made.  On  the  contrary,  the  second  paragraph  of 
the  written  statement  commences  with  a  denial  that  the  temple  is  a  com- 
mon place  of  worship,  either  for  plaintiff  or  other  Kammalas  or  for  other 
Hindu  castes.  It  does  not  appear  that  the  trustees  were  nominated  by  or 
subject  to  the  confirmation  of  the  Government  or  any  public  officer. 
Unless,  therefore,  the  endowment  was  one  which  would  have  fallen  under 
the  provisions  of  Regulation  VII  of  1817,  it  will  not  fall  under  the  pro- 
visions of  Act  XX  of  1863.  See  Falturudin  Sahib  v.  Akeni  Sahib  (1)  and 
Jan  Ali  v.  Ram  Nath  Mundul  (2).  We  do  not  think  this  case  can  be 
disposed  of  without  recording  evidence.  We  must,  therefore,  set  aside  the 
decree  of  the  District  Judge  and  remand  the  suit  for  rehearing.  The  costs 
will  follow  the  result. 


17  M.  06= I  M.L.J.  28. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Davies. 


RAMASAMI  (Plaintiff),  Appellant  v.   SAMI  AND  OTHERS   (Defendants), 

Respondents*     [29th   August,    1898.] 

Transfer  of  Property  Act— Act  IV  of  1882,  Sections  92,  93— Decree  for  redemption- 
Mortgagor's  failure  to  pay  amount  due  within  period  fixed — Subsequent  suit,  no 
order  under  Section  93  hating  been  made — Beg  judicata. 

A  decree  under  Section  92  of  the  Transfer  of  Property  Act  becomes  a  final  decree 
on   the  expiry   of   the   time   limited   thereby,    although   no   order   is   passed   under 
Section  93;  accordingly,  no  subsequent  suit  for*  redemption  can  be  maintained. 
(R.,  24  A.  44  (62) ;  19  M.  4ff  (51)   (P.B.) ;  25  M.  244  (264) ;  27  M.  40  (41) ;  21  A.W.N. 
194;  6  O.C.  114  (115);  Cons.,  25  M,  900  (F.B.).] 

SECOND  appeal  against  the  decree  of  C.  Venkobachariar,  Subordinate 
Judge  of  Tanjore,  in  appeal  suit  No.  365  of  1892,  affirming  the  decree  of 
T.  M.  Adinarayana  Chettiar,  District  Munsif  of  Mannargudi,  in  original 
suit  No.  66  of  1891. 

Suit  for  redemption  of  a  mortgage  executed  in  1886  by  the  plaintiff's 
vendor,  to  the  predecessor  in  title  of  the  defendants  under  which  it 
appeared  that  possession  had  passed  to  the  mortgagee.  [W]  .The  plaintiff 
had  previously  brought  original  suit  No.  241  of  1886  on  the  file  of  the 
District  Munsif  of  Mannargudi  for  the  redemption  of  the  same  mortgage, 
and  on  30th  September  1887  a  decree  was  passed  which  directed  that  "  on 
"  the  plaintiff  paying  to  the  defendants  Nos.  2  to  7  or  deposing  in  Court 


*  Second  Appeal  No.  241  of 
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"  within  three  months  from  this  date  Rs.  67,  he  will  be  entitled  to  take 

"  possession  of  the  plaint  items  Nos    1  to  6,   and  in  default,  he  will  be  AUG.  29. 

11  debarred  from  redeeming  them  thereafter  "     This  decree  was  affirmed  on      ^ 

appeal  and  in   1889  the   plaintiff  applied   in   execution  for   an  order  that  APPEL- 

possession  be  delivered  to  him  on  payment  of  the  amount  specified      He  LATE 

obtained    the    order   sought    and    pained    possession    of    the    land,    but    the  QVIL, 

High  Court  reversed  the  order  and  dismissed  his  application  on  the  ground       

that  it  was  too  late  17  M. 

The    prayer   of   the   present   plaint    was    for   a   decree    "  directing   the     fS?r*t 
defendants  to  receive  from  plaintiff  the  mortgage  debt  and  to  return  to        'M'    ' 
him  all  the  documents  relating  to  the  mortgage,   and  holding  that  the 
mortgage  has  been  redeemed  and  for  other  relief  as  the  nature  of  the 
suit  may  admit  "     The  third  issue  framed  in  the  suit  was  as  follows  — 
Whether   the   plaintiff's   right   of   redemption   has   been   extinguished   by 
the  decree   in   the  former  suit  No    241   of   1886 ?"     The  plaintiff's   con- 
tention  was  that   the   equity   of  redemption   was   kept   alive   by   reason   of 
the  fact  that   no  order  had   been   made   under  Transfer  of   Property   Act, 
Section  93 

The  District  Munsif  decided  this  issue  in  favour  of  the  defendant 
pointing  out  that  the  mortgage  in  question  was  not  in  hie  view  a  usufruc- 
tuary mortgage  and  also  expressing  the  opinion  that  the  Transfer  of 
Property  Act  was  inapplicable  to  the  suit,  and  he  accordingly  dismissed 
the  suit 

The  Subordinate  Judge  on  appeal  affirmed  this  decree  concurring  in 
the  opinion  that  the  Transfer  of  Property  Act  was  inapplicable,  and  observ- 
ing "  the  deed  of  mortgage  is  not  on  record  and  it  is  not  easy  to  say 
"  what  the  real  nature  of  the  mortgage  is,  but  as  it  is  merged  in  the 
11  decree,  the  latter  is  the  proper  guide  for  determining  the  question  " 

Naraaimha   ChanaT,   for  appellant 

Knahnaaami  Ayyar,  for  respondent 

JUDGMENT 

We  consider  that  the  decree  in  suit  No  241  of  1886  on  the  Mannar- 
gudi  Munsif 's  file  was  a  final  decree  inasmuch  as  it  decreed  according  to 
the  last  clause  of  Section  92  of  the  Transfer  of  Property  Act,  that  in 
case  of  default  in  payment  [98]  within  the  stipulated  time,  the  plaintiff 
was  to  be  debarred  of  his'  right  of  redemption  Orders  passed  under 
Section  93  are,  in  our  opinion,  merely  supplementary  to  the  decree  under 
Section  92,  showing  whether  the  terms  of  the  decree  have  or  have  not 
been  fulfilled  It  is  clear  that  in  this  case  when  the  three  months'  time 
allowed  in  the  decree  had  elapsed  without  payment  being  made,  no  exten- 
sion of  time  for  payment  having  been  granted,  the  decree  became  a  final 
decree  without  any  further  orders  being  required  That  decree  then 
being  a  final  one  after  confirmation  in  appeal,  the  present  being  based  on 
precisely  the  same  cause  of  action  as  that  suit  is,  of  course,  burred  as  rea 
judtcata. 

The  second  appeal  fails  and  is  dismissed  with  costs 
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APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.   Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Shephard. 


KUNHAYEN  HAJI  (Plaintiff),  Appellant  v.  MAYAN 
(Defendant  No.   2),    Respondent*     [8th  August,   1893.] 

Transfer  of  Property  Act—Act  IV  of  1882,  Section  108,  sub-section  (c),  177— Agricul- 
tural lease*— Lease  of  a  coffee  garden — Destruction  of  plants  by  fire — Voidabihty  of 
lease. 

The  plaintiff  was  the  assignee  of  the  right  and  title  of  the  lessor  and  the 
defendant  was  thj  lessee  of  a  coffee  garden,  under  an  instrument  which  was  held 
to  constitute  a  lease  of  the  coffee  plants  only.  In  a  suit  to  recover  the  annual  pay- 
ment reserved  under  the  lease,  it  appeared  that  the  coffee  plants  had  been  destroyed 
by  fire  and  the  garden  had  been  consequently  abandoned  by  the  defendant  before 
the  period  to  which  the  claim  related  : 
Held,  that  the  plaintiff  was  not  entitled  to  recover. 

Per  cur  .  We  are  clearly  of  opinion   tliat   a  lease  of  a  coffee  garden  is  not  an 
agricultural  lease  within  the  meaning  of  Transfer  of  Property  Act,  Section  117. 
[M.P.,  24  M,  421   (423);  R.,  25  M.  627   (629).] 

SECOND  appeal  against  the  decree  of  E.  K.  Krishnan,  Subordinate 
Judge  of  North  Malabar,  in  appeal  suit  No.  823  of  1891,  reversing  the 
decree  of  J.  A.  De'Rozario,  District  Munsif  of  Vytri,  in  original  suit 
No.  41  of  1891. 

The  plaintiff  sued  as  the  assignee  of  the  title  and  interest  of  [99] 
defendant  No.  1  by  whom  as  it  was  alleged  a  portion  of  coffee'  estate  held 
on  Kulikanapattam  had  been  leased  to  defendant  No.  2  in  consideration 
of  an  annual  payment  which  had  fallen  into  arrears.  The  defendant  No: 
2  alleged  that  he  had  been  admitted  as  a  partner  in  the  first  defendant's 
share  in  the  estate  and  that  he  was  liable  only  for  a  proportionate  part 
of  the  Jommabogam  assessed  thereon.  This,  he  averred,  he  had  paid  up 
to  1883,  when  a  conflagration  occurred  destroying  all  the  coffee  bushes 
on  the  estate,  which  had  since  been  overgrown  with  thick  jungle.  The 
District  Munsif  held  that  the  defendant  No.  2  was  nevertheless  liable  to 
the  plaintiff  and  accordingly  passed  a  decree  as  prayed.  This  decree  was 
reversed  on  appeal  by  the  Subordinate  Judge  and  the  plaintiff  preferred 
this  second  appeal. 

Sanharan  Nayar  and  Ryru  Nambiar,  for  appellant. 
Sankara  Menon  and  Govindan  Nembiar,  for  respondent. 

JUDGMENT. 

We  are  clearly  of  opinion  that  a  lease  of  a  coffee  garden  is  uot  an 
agricultural  lease  wihtin  the  meaning  of  Section  117  of  the  Transfer  of 
Property  Act.  It  is  argued  that  Section  108  does  not  apply,  because  the 
money  sought  to  be  recovered  is  not  rent  and  the  property  was  not 
destroyed.  Looking  at  the  plaint  and  the  karar  B,  we  think  the  relation 
of  lessor  and  lessee  was  asserted  and  in  fact  existed.  It  is  rent  which 
the  plaintiff  seeks  to  recover.  It  is  not  disputed  that  the  whole  of  the 
plants  situated  in  the  part  included  in  the  karar  was  absolutely  destroyed, 
and  the  second  defendant  in  consequence  abandoned  the  garden.  If,  as 
a  matter  of  fact,  the  land  only  had  been  the  subject  of  the  demise  it  might 
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be  doubtful  whether  Section  108,  Transfer  of  Property  Act,  applied  But 
that  is  not  the  case  As  far  as  we  can  gather  fiom  karur  B  the  lease  was 
of  the  coffee  plants  only  We  think,  therefore,  the  Subordinate  Judge  is 
rght  and  accordingly  dismiss  the  appeal  with  costs 
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VENKATA  KEDDI  (Petitionei),  Appellant   v    \V     TAYLOR 
(Counter -petitioner),    Respondent.*     [21st    August,    1893  ] 

Letters  Patent  of  the  High  Court,  Section  15 — Appeal — Distntt  Municipalities  Act 
(Madras) — Ait  IV  of  1884,  Sections  53,  5fl,  GO— Profession  tax— Traders— Provincial 
Small  Causes  Courts  A<t—\ct  IX  of  1887,  Sections  25,  27 

A  petition  for  revision  preferred  under  Provincial  Small  Cause  Courta  Act, 
Section  25,  was  heard  and  dismissed  by  one  of  the  Judges  of  the  High  Court 
acting  under  the  rules  off  Court  framed  under  Hectiou  13  of  the  Charter  Act  The 
petition  preferred  an  appeal  under  Letters  Patent,  Section  15 

Held,  that  the  appeal  was  not  barred  under  Provincial  Small  Cause  Courts 
Act,  Section  27,  and  was  maintainable 

One  who  makes  it  his  business  to  sell  the  produce  of  his  own  land  for  piofits  is 
a  trader  within  the  meaning  of  Madras  Act  IV  of  1884,  provided  the  sales  are 
conducted  in  a  shop  or  place  of  business  • 

Held  by  Parker,  J  ,  that  one  who  has  paid  profession  tax  as  a  Shenstadar  in 
one  Municipality  is  not  on  that  account  exempted  from  paying  a  further  tax  in 
respect  of  a  trade  carried  on  by  hinv  in  another  Municipality  under  Act  IV  of 
1884,  Madras 

[R.,  22  M    68   (95)  =8  MLJ    231 ,  25  M    747    (750).] 

APPEAL  under  Letters  Patent,  Section  15,  against  the  judgment  of 
Mr  Justice  Parker  on  civil  revision  petition  No  '27  of  1892 

That  was  a  petition  undei  Provincial  Small  Cause  Courts  Act  IX  oJ 
1887,  Section  '25,  piaying  the  High  Court  to  revise  the  pioceedmgs  o! 
K  Somayrtjulu,  Pantulu,  Ihstuct  Munsif  ot  Sompeta,  in  small  cause  suit 
No  133*  of  1891 

The  plaintiff  was  the  Taluk  Shenstadar,  and  as  such  hud  paid  profes- 
sion tax  under  Act  IV  of  1884  (Madras)  to  the  Municipality  of  Chicacole 
Subsequently  he  was  assessed  to  pay  a  fuither  tax  as  a  trader  in  Parlaki- 
medi  He  paid  the  amount  demanded  under  protest  and  brought  the 
present  suit  against  the  Chairman  of  the  Municipal  Council  of  Parlakimedi 
to  recover  the  amount  so  paid  The  suit  was  dismissed  by  the  District 
Munsif  and  the  plaintiff  pi ef erred  the  petition  above  referred  to  The 
[101]  petition  was  dismissed  by  Mr  Justice  Parkar,  who  delivered  judg- 
ment as  follows  — 

PARKAR,  J  — The  petitioner  is  a  Taluk  Shenstadar  at  Chicacole  and 
has  paid  one  lupee  profession  tax  in  that  Municipality  He  has  now 
been  assessed  as  a  gram  merchant  at  Parlagimedi  and  sues  to  recover 
from  the  Chairman  of  that  municipal  council  the  amount  which  bus  been 
levied  from  him. 

It  is  first  urged  that  petitioner  does  not  carry  on  trade  in  gram  since 
the  paddy  which  he  sold  was  grown  on  his  own  lands  I  am  unable  to 
accede  to  this  contention  The  petitioner  contends  that  he  cannot  be 

. -*- 
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said  to  trade  in  grain  unless  he  bought  the  grain  before  he  sold  it.  If 
this  be  so,  no  owner  of  a  tea  or  coffee  estate  could  be  said  to  trade.  The 
term  '  trade  '  is  not  defined  in  the  Act,  but  the  meaning  of  the  term  as 
given  in  "Wharton's  Law  Lexicon  includes  the  exchange  of  goods  for 
other  goods  or  for  money.  I  am  of  opinion  that  the  petitioner 
does  trade  in  grain. 

The  next  contention  is  that  as  petitioner  has  paid  profession  tax  at 
Chicacole,  he  cannot  be  taxed  at  Parlakimedi  for  the  same  year  under 
Section  60,  Madras  Act  IV  of  1884.  In  support  of  this  contention  I  am 
referred  to  decisions  in  Tuticorin  Municipality  v.  South  Indian  Railway  (1) 
and  Municipal  Council  of  Tellicherry  v.  Bank  of  Madras  (2).  In  the 
first  of  these  cases  it  was  held  that  a  railway  company  having  paid  pro- 
fession tax  at  Negapatam  was  not  liable  to  be  assessed  for  the  same  half 
year  at  Tuticorin.  In  the  second  case  it  was  held  that  the  Bank  of 
Madras  having  paid  profession  tax  at  Negapatam  was  not  liable  for  the 
same  tax  at  Tellicherry.  But  in  both  these  cases  it  was  the  same  business 
that  was  carried  on,  though  in  two  different  places.  In  the  present  case 
the  petitioner  carries  on  one  business  at  Chicacole  and  another  at  Parla- 
kimedi. He  does  not  carry  on  grain  trade  at  Chicacole  or  his  work  as 
Sheristadar  at  Parlakimedi.  He  cannot,  therefore,  be  taxed  in  either 
Municipality  under  Section  59  upon  his  aggregate  income  from  both  sources, 
nor  can  he  be  assessed  under  Section  53  upon  more  than  one  source  of 
income  in  each  Municipality.  Section  60  exempts  a  person  from  paying  in 
a  second  Municipality  the  tax  which  has  been  assessed  under  Section  53 
in  another  Municipality.  But  petitioner  has  not  been  assessed,  nor  could 
he  be  assessed  as  a  [102]  trader  in  grain  at  Chicacole  under  Section  53,  and 
therefore  he  is  not  exempted  by  Section  60  from  paying  at  Parlakimedi. 

The  petition  is  dismissed  with  costs. 

The  petitioner  preferred  the  present  appeal  under  Letters  Patent, 
Section  15. 

Mr.  Anderson  and  Sriranga  Chariar,  for  appellant. 

Tha  Advocate-General  (Hon.   Mr.   Spring  Branson),  for  respopdent. 

JUDGMENT. 

The  preliminary  objection  is  taken  that  the  petitioner's  remedy  is 
exhausted  by  the  order  passed  by  Mr.  Justice  Parker  under  Section  25  of 
the  Small  Cause  Courts'  Act,  from  which  it  is  contended  no  appeal  is 
allowable  by  reason  of  Section  27,  which  declares  the  decrees  or  orders  of 
the  Small  Cause  Court  to  be  final,  subject  to  the  provisions  of  that  Act. 
We  observe  that  the  revision  contemplated  in  Section  25  is  by  the  '  High 
Court.'  Mr.  Justice  Parker  exercised  such  revisional  jurisdiction  under  the 
rules  of  this  Court  framed  under  Section  13  of  the  Charter  Act.  The 
judgment  is,  therefore,  subject  to  the  appeal  provided  by  Section  15  of  the 
Letters  Patent. 

The  preliminary  objection  must  consequently  be  disallowed. 

Passing  on  to  the  merits,  we  see  no  reason  to  differ  from  the  learned 
Judge  Tn  holding  that  any  person  who  makes  it  his  business  to  sell  for 
profit  is  a  '  trader  '  within  the  meaning  of  the  Municipal  Act  IV  of  1884. 
We  do  not  think  the  fact  of  what  he  sells  being  the  produce  of  his  own 
land  makes  him  the  less  a  trader,  provided  the  sales  are  conducted  in  a 
shop  or  place  of  business  as  in  this  case.  The  other  point  is  not  pressed. 
The  appeal  fails  and  is  dismissed  with  costs. 


(1)  13  M.  78. 


(2)  15  M.  153. 
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[108]   APPELLATE  CRIMINAL 
Before  Mr    Justice  Muttuaami  Ayyai  and  Mi.  Justice  Beat 


QUEEN-EMPRESS  v,  FAKIRA  *     [25th  October,   1893  ] 

Penal   Code — Act   XLV  of  1860,   Section  221 —  Escape  from  custody  of  village  officers— 
Regulation  XI  of  1816,  Section  5. 

On  a  charge  under  Penal  Code,  Section  226,  it  appeared  that  the  accused  had 
been  apprehended  on  a  hue  and  cry  being  raised  as  he  was  running  after  commit- 
ting robbery,  and  that  he  was  handed  over  to  the  Village  Magistrate  and  was  by 
him  placed  in  the  charge  of  taliyaries  for  retention  till  the  next  morning  when 
he  waa  to  be  taken  to  the  police  station,  and  that  he  escaped  from  the  custody  of 
the  tahyanes 

Held,  distinguishing  Queen  v.  Bojjiyan  (5  M  22),  that  the  accused  waa 
rightly  convicted  of  the  offence  charged. 

CASE  referred  for  the  orders  of  the  High  Couifc  under  Criminal  Pio- 
cedure  Code,  Section  438,  by  the  District  Magistrate  of  Bellary 

The  case  was  stated  as  follows  — 

11  One  Korcha  Fakua  aha*  Doiigu  Hanuma  took  to  his  heels  on  8th 
11  November  last  aftei  robbing  two  Marwari  merchants  on  the  tank  bund 

I  of  Hamsi,   a  village  in  Kudlighi  taluk      He  was  pursued,    arrested   and 
brought  to  the  village  chavadi  by  a  washerman,  who  made  him  ovei   to 

II  the  Village  Magistrate      Korcha  Fakira  was  illegally  tied  to  a  post  of  the 
"  chavadi  and  two  taliyaries  and  two  madigas  were  placed  to  watch  him 
11  with  a  view  to  make  him  over  to  the  police       Before   sunrise,   while  it 
"  was  still  dark,  the  accused  Fakira,  on  the  pretence  that  he  wanted  to  go 
"  out  for  purposes  of  nature,    was   loosened   and   at   once   lan   away      He 
11  was  thereupon  chaiged  befoie  the  Stationary    Sub-Magistrate,   Kudhgln, 
"  under   Section  224,    Indian  Penal  Code      The   Sub-Magistrate   convicted 
11  the      accused    and    sentenced    him    to    undeigo    imprisonment    for    four 
11  months 

11  The  custody  of  the  taliyaries  and  madigas  in  this  case  does  not  con- 
11  stitute  lawful  custody,  inasmuch  as  the  offence  oi  dacoity  was  not  com- 
11  mitted  in  their  piesence  Queen  v.  Bo^jigan  (1) 

[104  J  "  Under  these  circumstances  the  conviction  appears  to  bo  bad 
"  in  law,  and  I  respectfully  recommend  that  it  may  be  reversed  " 

Counsel  were  not  instructed 

JUDGMENT 

BEST,  J  — It  appears  £hat  the  accused  had  been  apprehended  on  a 
hue  and  cry  being  raised  as  he  was  running  away  after  committing  a  lob- 
bery  He  was  handed  over  to  the  Village  Magifttiate  and  was  by  the  hitter 
placed  in  charge  of  the  taliyaries  for  detention  till  next  morning,  when 
he  was  to  be  taken  to  the  police  station.  Eaily  in  the  morning  he  asked 
to  be  allowed  to  go  and  ease  himself,  imd  availing  himself  of  this  oppor- 
tunity, made  his  escape  He  has  been  convicted  under  Section  224  oi  the 
Penal  Code  and  sentenced  to  four  months'  iigorous  imprisonment  The 
District  Magistrate  has  referred  the  case  undet  Section  438  of  the  .Code  of 
Criminal  Procedure  with  a  view  to  the  conviction  being  set  aside  ns  illegal 
on  the  authority  of  Queen  v.  Bojjigan  (I) 

In  that  case  the  accused  had  escaped  from  the  custody  of  a  hih\un 
and  a  toti  by  whom  he  had  been  arrested  on  suspicion  The  custody  VVHK 

*  Criminal  Revision  Case  No    487  of  1893. 
(1)  5  M.  22. 
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held  to  be  not  lawful,   because  the  taliydft  *ftnd  toti,    not   being   police 
25    °fficers>  could  no^  tegalty  make  the  arrest  for  an  oflehce  not  committed  in 
their  presence. 

The  present  case  is  distinguishable,  in  that  the  prisoner  on  being 
arrested  on  the  hue  and  cry  was  handed  over  to  the  Village  Magistrate 
and  was  in  custody  of  the  taliyaries  under  his  orders  with  a  view  to  being 
handed  over  to  the  police.  See  Queen-Empress  v.  Potadu  (1). 

I  do  not  think  the  conviction  is  illegal. 
itm.  MtJTTUSAMi  AYYAK,  J.  —  I  am  of  the  same  opinion.     BjNSeeti'on   V, 

iSj*£  Regulation  XI  of  1816,  heads  of  villages  are  authorized  and  directed  to 
101.  *  apprehend  all  persons  charged  with  committing  crimes  and  to  forward 
them  to  the  police  officer  of  the  district.  The  arrest  being  legal  and  the 
detention  at  night  being  necessary  to  his  being  forwarded  4to  the  police 
officer,  the  principle  laid  down  in  Queen  v.  Bojjigan  (2)  is  not  applicable. 
There  it  was  the  village  taliyari  and  toti  who  arrested  the  accused,  and  the 
arrest  and  therefore  the  subsequent  custody  were  unlawful. 


17  M.  105=1  Weir  786. 
[105]   APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.   Justice   Shephard. 


SRINIVASA  AYVANGAR  (Counter-petitioner),  Appellant  v. 
QUEEN-EMPRESS.*     [5th  October,  1893.] 

Letters  Patent,  Section  16 — Appeal  to  two  Judges — Sanction  to  prosecute  granted  by  one 
Judge.  i 

Where  one  Judge  exercising  the  revisional  jurisdiction  of  the  High  Couri,  in 
reversal  of  an  order  of  a  First-class  Magistrate,  had  granted  sanction  under 
Criminal  Procedure  Code,  Section  195,  for  a  prosecution  under  Penal  Code,  Section 
182,  an  appeal  was  preferred  from  his  judgment  under  Letters  Patent,  Section  15  : 
Held,  that  no  appeal  lay,  that  section  of  the  Letters  Patent  being  inapplicable 
in  cases  of  criminal  jurisdiction. 

APPEAL  under  Letters  Patent,  Section  15,  from  the  judgment  of 
Mr.  Justice  Best  in  criminal  revision  case  No.  152  of  1898. 

In  that  case  his  Lordship,  in  exercise  of  the  revisional  jurisdiction  of 
the  High  Court,  reversed  an  order  of  the  First-class  Sub-divisional  Magis- 
trate of  Mannargudi  and  granted  sanction  under  Criminal  Procedure  Code, 
Section  195,  for  the  prosecution  of  the  counter-petitioner  for  an  offence 
under  Section  182,  Penal  Code.  The  counter-petitioner  preferred  the 
present  appeal  under  Letters  Patent,  Section  15. 

Parthasaradhi  Ayyanyar,  for  appellant. 

JUDGMENT. 

The  clause  of  the  Letters  Patent  to  which  the  petitioner  refers  has 
nothing  to  do  with  criminal  jurisdiction.  It  does  not,  therefore,  justify 
the  appeal.  The  case  of  Na.vivahoo  v.  Narotamdas  Candas  (3)  has  been 
cited.  This  point,  however,  is  only  mentioned  incidentally  and  does  not 
seem  to  have  been  considered.  We  are  unable  to  agree  with  the  decision* 
Section  195  of  the  Criminal  Procedure  Code  is  also  inapplicable. 

The  petition  is  therefore  dismissed. 

*  Letters  Patent  Appeal  No.  25  of  1898~ 
(1)  11  M.   480.  (2)  5   M.   22.  (8)  7   B.   6, 
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[106]  APPELLATE  CIVIL. 

Befoic  Mr    Justice  Muttuaami  Ayyar  and  Mr    Justice  Best. 


OANGARAJIT    AND    OTHERS     (Defendants   No»    -1,   4,    5  and  6),     Appellants 
v.    KONDIREDDISWAMI    AND    OTHEiis    (Plaintiffs    Nos      1    and    2, 
and  Defendant,  No     2),    Respondents.*     [30th    August,    1803  ] 
Ctvil   Procedure   Code — Act    XIV   of  1882,   Section   13— BeB   judicata— Rent    Recovery   Act 
(Madras) — Act    VIII    of   1865 — Decision    of   a    Revenue    Court — Second    suit    in    Civtl 
Court — Question  of  title 

In  a  Buit  for  land  it  appeared  that  the  defendant  had  obtained,  under  the 
Bent  Recovery  Act,  a  judgment  that  the  present  plaintiff  should  accept  from  him 
a  patfca  for  the  land  ID  question  and  deliver  to  him  a  corresponding  mu  chalk  a, 
and  subsequently  an  order  for  ejectment,  which  was  executed  The  present 
plaintiff  did  not  appear  when  the  above  orders  were  made  The  defendant  relied 
on  these  proceedings  as  constituting  a  bar  to  the  present  suit 

Held,  following  Rama  v  Ttrtasaim  (7  M  61),  that  the  decision  of  the  Revenue 
Court  was  no  bar  to  the  suit 

[P.,   12   PB    1909=124  PLB    1906=73  P.W  B    1908,   R.,   20  M    392    (393);   D.,   21 
M     482    (489)     (P.B.)=8    MLJ     210] 

SECOND  appeal  against  the  decree  of  M  B  Sundara  Rau,  Subordinate 
Judge  of  Ellore,  in  appeal  suit  No,  197  of  1892,  confirming  the  decree  of 
V.  Krishnamurthi  Pantulu,  District  Munsif  of  Tanuku,  in  original  suit 
No  95  of  1891 

Suit  to  recover  land  with  mesne  pr.ofits  It  appeared  that  on  the  6th 
May  1890  the  first  defendant,  who  was  the  father  of  the  other  defendants, 
brought  a  summary  suit  against  the  present  plaintiff  under  Rent  Recovery 
Act  (Madras),  1865,  to  enforce  the  exchange  of  patta  and  muchalka  foi  the 
land  in  question  The  present  plaintiff  did  not  appear  before  the  Head 
Assistant  Collector  who  passed  an  ex  partc  judgment  against  him  The 
decision  of  the  Revenue  Court  was  not  complied  with,  and  the  present  first 
defendant  obtained  and  executed  a  uarrnnt  of  ejectment  The  present 
plaintiff  "moved  the  Revenue  Court  to  set  aside  his  decision,  but  this  appli- 
cation was  rejected  on  the  ground  that  the  summons  had  been  duly  seived 
before  the  cas,e  was  disposed  of  The  plaintiff  thereupon  brought  the 
present  suit,  alleging  that  he  [107]  was  the  o\\ner  of  the  property  in  ques- 
tion and  that  the  summary  decision  of  the  Revenue  Court  had  been 
obtained  in  fraud  of  his  rights. 

The  District  Munsif  passed  a  decree  as  prayed  overruling  the  con- 
tention of  the  defendant  that  the  decision  of  the  Revenue  Court  was  a  bar 
to  the  suit  He  referred  to  Rama  v.  Tntasami  (1),  Chunder  Coomai 
Mundal  v  Numee  Khanum  (2),  Debt  Prasad  v  Jafar  Ah  (B),  Boiatub 
Churn  Sein  v  Trance  Ham  Sem  (4),  Manappa  Mudali  v  McCarthy  (5), 
VenKatachalapafi  v  Krishna  (6) 

On  appeal  the  Subordinate  Judge  affirmed  this  decree  The  defendants 
preferred  this  second  appeal 

Snrangachanar,  for  appellants. 
Venkatarama  Sarma,  for  respondents, 


A(JG.  30 

APPH- 

LATE 

CIVIL, 

IT  IDT 

Hi-4 

M,LJ. 

M, 


(1)  7  M    61 
(4)  15  W    B 


32 


Second  Appeal   No    63  of  1803. 
(2)  11  B.  L.  B,  434. 
(5)  3  M    192 


(3)   3  A    40 

(6)  13  M    287   (201) 


Tfc 


17  Mad  161  INDIAN  DECISIONS,  Maw  sfiitifcft  [Vol. 

JUBGMENTr 
AUG.  30.  Assuming  that  the  suit  was  maintainable  there  can  be  no  doubt  that 

the  decision  is  correct  on  the  facts  found. 

It  is  contended,  however,  that  the  suit  is  not  sustainable  by  reason  of 
the  decree  in  summary  suit  No.  72  of  1890  on  the  file  of  the  Head  Assist- 
ant Collector  and  of  the  order  for  ejectment  under  Section  10  of  Act  VIII 
of  1865  (Madras). 

The  first  plaintiff  did  not  appear  to  defend  that  suit  and  a  subse- 
quent application  of  his  to  have  the  ex  parte  decree  set  aside  was  dis- 
missed. Hence  the  present  suit  on  title. 

As  was  held  in  Rama  v.  Tirtasami  (I)  the  decision  of  a  question  of 
title  by  a  Kevenue  Court  is  merely  incidental,  and  no  bar  to  a  fresh 
suit  on  title  in  a  Civil  Court.  Our  attention  has  been  called  to  the  deci- 
sion in  Ragava  v.  Rajagopal  (2).  The  learned  Judges  who  decided  that 
case  held  that  the  decision  and  order  of  a  Revenue  Court  under  Section  10 
of  Act  VIII  of  1865  would  bar  a  subsequent  suit  on  title  in  the  Civil 
Courts.  But  it  does  not  appear  that  the  decision  in  Rama  v.  Tirtasami  (I) 
was  brought  to  their  notice.  We  are  of  opinion  that  the  principle  laid 
down  in  Rama  v.  Tirtasami  (1)  is  correct. 

We,   therefore,   dismiss  this   appeal  with  costs. 


17  M.  108. 

[108]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


VAIDYANATHA  AYYAR  AND  OTHERS  (Plaintiffs),  Appellants  v. 

CHINXASAMI  NAIK   (Defendant),   Respondent.* 

[4th  September,   1803.] 

Contract  Act— Act  IX  of  1872,  Section  45,  263— Suit  by  surviving  member  of  a  firm  alon* 
— Succession  Certificate  Act — Act  VII  of  1889,  Section  4 — Suit  by  surviving  partner 
and  heir  of  deceased  partner.  . 

In  a  suit  on  a  promissory  not«  made  by  the  defendant  in  favour  of  two  Hindus 
carrying  on  business  in  partnership,  it  appeared  that  one  of  the  partners  was  dead, 
and  no  succession  certificate  or  letters  of  administration  had  been  obtained.  The 
plaintiffs  were  the  surviving  partners  and  the  undivided  sons  of  the  deceased 
partner  : 

Held,  that  a  surviving  partner  can  sue  alone  ,for  the  recovery  of  a  partnership 
debt  : 

Held  further,  that  such  a  suit  may  be  maintained  by  a  surviving  partner  jointly 
with  the  heir  of  the  deceased  partner,  in  which  case  a  certificate  of  heirship  will 
be  necessary,  unless  it  appears  on  the  face  of  the  document  sued  on  that  the  debt 
is  a  coparcenary  debt. 

[P.,  10  P.B.  1906;  R.,  17  A.  578  (579);  9  C.L.J.  831  (335)  =13  C.W.N.  509;  9  C.P.L. 
B.  65    (67);  4  L.B.R.  99;  U.B.B.  Civil   (189&-1896)   304   (210).] 
CASE  referred  for  the  orders  of  the  High  Court  by  P.   Srinivasa  llau, 
Second  Judge  of  the  Presidency  Small  Cause  Court  under  Civil  Procedure 
Code,    Section  617. 

The  case*  was  stated  as  follows :  — 

"  This  is  a  suit  for  the  recovery  of  Es.  91-14-6  on  a  promissory  note 
alleged  to  have  been  executed  by  the  defendant  to  a  mercantile  firm,  of 
which  the  first  plaintiff  and  one  T.  Viswanatha  Ayyan  were  the  partners. 

~  .«  Beferred  Case  No.   42  of  1892. 

(1)  7  M.  61.  W  9  M.  89. 
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The  said  T    Viswanatha  Ayyan  having  died,  the  suit  is  brought  by  his 
representatives    and   the    first    plaintiff.  .    SEP.  *• 

It  is  admitted  that  the  said  representatives  have  not  obtained  letters      

of  administration  or  a  certificate  of  succession.     The  defendant  has  allowed    AppEt- 
the    suit    to    go    ex    parte.     Nevertheless,     as    under    Section    4    of    the       LATE 
Succession  Certificate  Act  VII  of  1889,  no  decree  can  be  passed  in  plaintiff's      CIVIL. 
favour    unless    he    produces    letters    of    administration    or    a    certificate    of 
succession,    in  cases  where   such   production    [1W]    is  required   by   law,    I 
feel  myself  bound  to  consider  whether  this  is  a  case  in  which  the  produc- 
tion of  the  letters  or  certificate  IB  necessary 

The  plaintiff's  Vakil,  Mr  K  Krishmunachariar,  contends  that  such 
production  is  not  necessary  on  tv, o  grounds- — firstly,  the  deceased  person 
and  the  first  and  other  plaintiffs  being  members  of  an  undivided  Hindu 
family,  the  plaintiffs,  upon  the  death  of  the  deceased  member,  became 
possessed  of  the  estate  by  right  of  survivorship,  and  not  by  succession,  so 
that  the  Succession  Certificate  Act  does  not  apply  to  this  case;  and 
secondly,  the  first  plaintiff  and  the  deceased  person  were  carrying  on 
business  as  partners,  so  that,  on  the  death  ot  the  latter,  the  former,  as  the 
surviving  partner,  can  alone  maintain  the  suit,  without  joining  the  deceas- 
ed's representatives  as  parties  to  the  suit,  and  without  obtaining  letters 
of  administration  or  certificate  in  favour  of  such  representatives 
I  entertain  serious  doubts  as  to  the  validity  of  these  two  grounds 
As  to  the  first  ground,  I  was  under  the  impression  that  the  matter  was 
concluded  by  the  authority  of  the  ruling  ot  tlie  Madras  High  Court  in 
Venkataiamanna  v  Venkayya  (1);  but  1  am  told  that  there  are  otlier 
decisions  of  our  High  Court  to  the  contrary  These  decisions  are  not 
reported,  and  it  seems  pretty  clear  that  the  aforesaid  decision  in  Vcnlata- 
ramanna  v  Venkayya  (1)  remains  still  unsupei'seded  Nevertheless,  1 
consider  that  it  would  be  highly  presumptuous  on  my  part  to  take  upon 
myself  to  decide  the  point  one  way  or  the  other,  when  the  existence  of 
conflicting  decisions  of  our  High  Court  is  brought  to  my  notice  And, 
as  to  the  second  ground  advanced  by  the  plaintiff's  Vakil,  the  decision  ot 
the  Allahabad  High  Court,  in  Gobind  Prasad  v  Chandar  Sekhar  (2)  is 
quite  opposed  to  that  of  the  Calcutta  High  Com  t"  in  Ram  Narain  Nursing 
DOBS  v  Ram  Chuuder  Jankec  Lall  (3),  and  I  find  no  ruling  of  our  own 
High  Court  on  the  subject  in  the  published  reports  Under  these  cir- 
cumstances, J  consider  it  very  desirable  to  obtain  a  decisive  ruling  of 
the  High  Court  upon  the  points  in  question,  especially  as  such  points 
arise  in  numerous  suits  in  this  Court  I,  therefore,  respectfully  submit 
the  following  questions  for  the  opinion  of  the  High  Court  — 

(1)  Whether  the   Succession  Certificate  Act  VII  of   1889  applies  to  a 
Hindu,   \\lio  alleges  that  the  claim  to  recover  the  money  sued  for  in  the 
suit  has   devolved   upon   him   by   right   of   survivorship    [110]    (and   not   of 
succession)  upon  the  death  of  an  undivided  member  of  his  family 

(2)  Whether  upon  the  death  of  one  of  the  partners  of  a  trading  fiim, 
the   surviving  partners   can   sue   for   the   partnership   debt,    without   joining 
in   the    suit    the   representatives   of    the   deceased,    and    without    obtaining 
letters  ot  administration  or  a  certificate  in  favour  of  the  representatives  — 
firstly,   in  cases  where  they  sue  as  members  of  the  old  firm,   engaged  in 
winding  up  the  Partnership  business;   and  secondly,   in  cases  where  they 
take  a  new  partner  and  bring  the  suits  in  their  own  names  and  in  the  name 
ot  the  new  member 

(1)  14   M,    377.  (fl)  9   A,   486  (a7~18Tcr~86~ 
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In  regard  to  the  first  question,  I  think  the  Succession  Certificate  Act 
applies  to  the  case  of  survivorship  as  well  as  to  the  case  of  succession. 
The  Act  makes  no  distinction  between  those  cases  in  Section  4.  It  is 
true  that  in  Section  I  the  Act  is  called  the  Succession  Certificate  Act, 
and^the  preamble  sets  forth  that  one  of  the  objects  of  the  Act  is  to  faci- 
litate collection  of  debts  on  succession;  but  I  do  not  think  that  the  word 
succession  is  used  there  in  the  sense  in  which  it  is  technically  used  in  the 
English  translations  of  the  Hindu  laws,  as  distinguished  from  a  right  of 
survivorship.  As  the  Act  is  applicable  to  all  classes  of  Her  Majesty's 
subjects  in  British  India,  the  Legislature  seems  to  have  chosen  the  word 
*  succession  '  as  applicable  to  all  the  classes,  without  reference  to  the 
peculiar  character  of  the  estate  which  one  takes  upon  thfe  death  of 
another. 

Further,  the  language  used  in  Section  4  of  the  Succession  Certificate 
Act  is  too  comprehensive  to  include  cases  of  survivorship  as  well  as  those 
of  succession.  For  the  right  of  survivorship  arises  only  upon  the  death 
of  some  one,  and  that  right  is  inseparably  coupled  with  the  idea  of  property 
in  which  the  deceased  had  an  interest;  so  that  when  a  person  brings  a 
suit  on  the  ground  of  his  right  of  survivorship,  claiming  the  money  lent 
by  or  in  the  sole  name  of  the  person  who  is  since  dead,  he  is  practically 
claiming  to  be  entitled  to  the  effects  of  the  deceased  person  within  the 
meaning  of  the  said  section.  It  cannot  be  otherwise;  he  cannot  say  that 
he  is  claiming  his  own  money;  for  this  would  not  be  true. 

In  the  foregoing  views,  I  am  confirmed  by  the  decision  of  the  Calcutta 
High  Court  in  Muaaamut  Josoda  Koonwur  v.  Oourie  Byjonath  Sohae 
Singh  (1),  passed  in  1866  (only  a  few  years  after  [111]  the  passing  of 
the  old  Act  XXYII  of  1860,  the  wording  in  which  is  the  same  as  that 
in  Section  4  of  the  Act  now  in  force).  There  the  Court  observed: — "  We 
"  attach  but  little  weight  to  the  argument  that,  if  the  estate  were  joint, 
"  Gourie  Byjonath  took  an;y  debts  outstanding  in  the  sole  name  of  Joy 
"  Kurran  (the  deceased),  like  the  rest  of  the  joint  estate  by  survivorship, 
"  and  therefore  a  certificate  was  unnecessary  and  could  not  be  granted. 
"  We  are  of  opinion  that  whether  the  nephew  takes  his  uncle's  share  by 
"  mere  survivorship  or  by  inheritance,  if  he  takes  on  the  ground  of  their 
"  being  joint  in  estate,  he  succeeds  to  and  becomes  entitled  to  the  effects 
"  of  the  deceased  within  the  meaning  of  Act  XXVII  of  1860." 

That  this  is  the  correct  interpretation  of  the  law  is  also  evident  from 
the  main  object  of  the  law,  namely,  the  protection  of  the  debtor  against 
liability  to  pay  debts  twice  over.  For,  if  a  certificate  is  needed  for  the 
protection  of  a  debtor,  in  the  case  in  which  the  person  who  demands  pay- 
ment happens  to  be  one  who  has  succeeded  to  the  deceased  creditor's 
estate,  it  is  equally  needed  where  the  claimant  is  one  who  has  acquired  a 
right  of  survivorship;  the  result  in  both  the  cases  being  the  same;  in  both 
the  cases  the  plaintiffs  seek  to  recover  money  lent  by  the  deceased;  and 
in  both  the  cases  the  defendants  run  the  risk  of  paying  the  debts  twice 
over,  if  not  properly  protected  by  the  law. 

The  case,  however,  would  have  been  different  if  one  of  the  objects  of 
the  Succession  Certificate  Act  were  to  establish  the  exclusive  right  of  any 
person  to  recover  the  moneys  lent  by  a  deceased  person;  but  such  does 
not  seem  to  be  the  case.  For,  although  some  enquiry  is  made  for  ascer- 
taining whether  the  applicant  for  a  certificate  is  entitled  to  have  it  or  not, 
yet  no  question  of  title  is  judicially  determined  as  the  result  of  such  in- 
quiry. In  administering  the  provisions  of  Act  XXVII  of  1860  (the  Act 
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which  was  in  force  pnor  to  Act  VII  of  1889),  it  was  observed  by  the  High 
Court  of  Madras  that  M  it  has  not  been  the  practice  of  the  Courts  to  enter 
"  on  the  determination  of  intiicate  questions  of  law1  or  fact  " — Sur/oyi  v 
Kamakshiambd  (1)      Similarly  the  High  Court  ot  Allahabad  are  of  opinion 
that       it  is  clear  that    the    issue    of    joint    certificates    (to    two    or    more 

persons)     would     ordinal  ily     defeat,     instead     of     subserving    both    the 
11  objects    of   the    Acts;"    the    duty    of    the    Judge    is    to    determine    [112] 
which  of   the   applicants  has  the   better  right — Madan   Mohan   v     Ham  dial   17  M^  108. 
(2)      Then  accoidmg  to  the  Calcutta  High   Court  the  person  \\lio  has  the 
largest   interest   in  the   estate   is   entitled   to   a   cenficate — Azccm    Khan   v 
Muasamut   Ameer itn   (3)      For,   sjiys    the    same    Court    in    another    case, 

the  Court  has  by  the  law  a  discretion  as  to  whom  it  shall  entrust  with 

this  important  duty,  out  of  the  seveial  heirs  who  have  a  right  to  it  " — 
Abdool  Ah  v  Abidunnisaa  Khatoon  (4)  The  reason  for  granting  the 
certificate  to  any  one  of  the  heirs  and  not  necessarily  to  all  who  have  a 
right  to  recover  the  debt  is  to  be  found  in  another  judgment  of  the  same 
High  Court  where  it  is  observed  that  "  the  objects  of  the  Act  are  to  enable 

debtors  to  get  sufficient  acquittances  when  they  pay  money  due  to  the 
"  estate  of  a  deceased,  and  to  preserve  that  estate  from  loss  by  giving 
11  some  one  the  right  to  collect  the  debts,  lest  they  should  be  lost,  e.g  , 
"  by  the  operation  of  the  Law  of  Limitation  or  otherwise  This  latter 
'"  object  IB  also  contemplated  by  the  provision  that  security  is  to  be  taken 
11  from  the  person  who  obtains  the  certificate  In  effect  the  holder  of 
"  the  certificate  is  a  trustee,  liable  to  account  for  moneys  received  by  him 
11  to  the  legal  heir  or  representative  of  the  deceased," — in  the  matter  of 
the  petition  of  Nobodip  Cylinder  Biswas  (5)  The  spirit  of  all  these  rulings 
ia  embodied  in  Clause  (3),  Section  7  of  the  Succession  Certificate  Act  VII 
of  1889,  which  IB  now  in  force,  and  which  provides  that  "  if  the  Court 
11  cannot  decide  the  right  to  the  certificate,  without  determining  questions 
"  of  law  or  fact,  which  seem  to  be  too  intricate  and  difficult  for  determma- 
"  tion  in  a  summary  proceeding,  it  may,  nevertheless,  grant  a  certificate 
11  to  the§  applicant  if  he  appears  to  be  the  person  having  pnma  facie  the 
11  best  title  thereto  " 

Under  ihese  circumstances,  it  seems  to  me  that  in  granting  a  certificate 
under  the  Act  in  question,  it  is  quite  unnecessary  to  consider  whether  the 
applicant  is  one  upon  whom  the  estate  has  devolved  by  right  of  survivor* 
ship,  or  IB  one  who  has  succeeded  to  the  estate  All  that  the  Court  has 
to  do  is  to  invest  one  person  as  a  trustee,  as  it  were,  for  all  who  may 
be  interested  m  the  matter,  with  the  power  of  collecting  debts  and  giving 
complete  discharges  to  the  debtors. 

Looked  at  in  this  light,  the  question  whether  the  plaintiff  in  [118]  any 
suit  claims  the  money  by  right  of  survivorship  or  of  succession  becomes 
quite  irrelevant,  and  the  liability  of  the  debtor  to  pay  the  debts  only  to 
the  person  who  holds  the  certificate  and  not  to  others  becomes  quite 
apparent 

Furthermore,  it  is  worthy  of  notice  that  the  objects  aimed  at  by  the 
Legislature  in  enacting  the  Succession  Certificate  Act  appear  to  be  two, 
vtz.t  the  facilitation  of  the  collection  of  debts,  and  the  protection  of  debtors 
against  all  future  liability,  These  two  are  coupled  by  a  copulative  conjunc- 
tion and  not  separated  by  a  disjunctive  one  in  the  Act,  so  that,  unless 
effect  is  given  to  both  those  object^,  the  provisions  of  the  Act  are  not 

'       (1)  7  M.  452.  " (2)  5   A    195        • 

(3)  12  W,  II,  M,  (4)  W    R    (1864)  Mis.  41,  (5)  8  C,  68. 
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satisfied.     If  we  hold  that  a  person  who  relies  upon  his  right  oi  survivor- 
ship is  not  bound  to  obtain  a  certificate,  we  are  only  dealing  with  one  of 
the  two  objects  of  the  Act,    mz^  the  object  which  is  in  favour  of  the 
creditor;  but  the  other  object,  which  has  reference  to  the  protection  of  the 
debtor  would  remain  unsatisfied,  unless  we  insist  that  the  plaintiff  shall 
obtain  a  certificate  and  afford  good  protection  to  the  defendant  thereby. 
This    is    what    the    Madras    High    Court    held    in    Venkatammanna    v. 
17  M.  101.   Venkayya  (1)  their  Lordships  observe  that  "  though  Act  VII  of  1889  applies 
only  to  cases  of  succession,  it  states  in  the  preamble  that  it  is  intended 
to  afford  protection  to  parties  paying  debts   to  the   representatives  of 
deceased  persons.     It   would   naturally   impair   the   protection   intended 
to  be  afforded  by  the  statute  to  throw  in  every  crtse  on  the  debtor  the 
obligation  of  making  an  inquiry  at  the  time  of  payment,   whether  the 
person  claiming  to  recover  the  debt  claims  by  right  of  survivorship  or  of 
inheritance.     Our   answer,    therefore,    is   that    defendant   is   entitled   to 
insist  upon  the  production  of  a  certificate  under  Act  VII  of  1889,  unless 
it  appears  on  the  face  of  the  bond  that  the  debt  was  due  to  the  joint 
family  consisting  of  the  father  and  son/' 

The  unreasonableness  of  throwing  upon  the  debtor  the  duty  of  making 
inquiries  as  to  the  particular  nature  of  the  estate  taken  by  the  representa- 
tive of  the  person  with  whom  he  dealt  would  be  quite  evidence  when  we 
consider  the  most  complicated  nature  of  the  Hindu  law  of  inheritance. 
The  descent  or  devolution  of  property  differs  materially  not  only  with 
reference  to  the  status  of  the  members  of  the  family,  as  divided  or  un- 
divided, and  as  sons  [Hi]  of  the  .body  or  sons  adopted,  but  also  with 
reference  to  the  mode  in  which  the  acquisition  of  the  property  was  made, 
e.g.,  whether  it  was  acquired  by  the  forefathers,  or  by  any  individual 
member  himself;  or  whether  it  was  inherited  from  a  person  related  to  all 
the  members  in  an  equal  degree,  or  related  to  one  of  them  only  in  parti- 
cular. It  would  be  impossible  for  a  stranger  like  the  debtor  to  ascertain 
all  such  intricate  matters;  and  even  supposing  that  he  found  it  possible 
to  make  the  inquiries,  and  believed  conscientiously  that  such  and  such 
member  of  the  family  was  entitled  to  collect  the  debt  from  himj'or  going 
a  step  further,  even  supposing  that  a  Court  of  Justice,  in  a  suit  brought 
by  one  of  the  members  of  the  family,  determines  that  he  is  entitled  to 
recover  the  debt,  this  would  not  in  any  way  tend  to  exonerate  the  debtor 
from  liability  to  pay  the  debt  once  more,  if  another  member  of  the  family, 
who  was  not  a  party  to  the  first  suit,  and  upon  whom  therefore  the 
judgment  was  not  binding,  sues  the  debtor  for  the  same  debt,  and  proves 
that  he,  and  not  the  plaintiff  in  the  former  suit,  was  the  rightful  party 
to  recover  the  debt. 

This  hardship  would  be  much  greater  when  the  debtors  happen  to 
be  corporations  or  companies,  in  which  the  really  interested  parties  are 
not  the  managers,  but  others  who  may  be  far  away  from  the  scene  of 
the  transactions  and  utterly  unacquainted  with  persons  dealing  with  their 
firms — as  fairly  illustrated  in  the  case  of  Muttammal  v.  The  Bank  of 
Madras  (2).  There  a  Hindu  widow  sued  the  Bank  for  the  return  of  certain 
Government  promissory  notes  deposited  by  her  deceased  husband,  and 
the  Bank  declined  to  return  the  deposit  to  the  widow,  unless  she  obtained 
letters  of  administration.  The  High  Court  was  of  opinion  that  there  was 
no  reasonable  doubt  as  to  the  plaintiff  being  a  party  entitled  to  recover 
the  deposit;  and  yet  allowed  the  Bank's  objections  to  prevail  with  the 
'following  observations: — "The  circumstances  are  that  the  money  in 


(1)  14  M.  377. 


(2)  7  M.  115. 
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question,  and  no  doubt  very  much  larger  sums  are  in  the  charge  of  the 
Bank,  on  behalf  of  shareholders  and  depositors,  in  whose  interest  the 
Directors  and  Secretary  act  It  is  their  duty  to  see  that  any  moneys 
they  pay  out  are  paid  to  the  parties  legally  and  rightly  entitled  thereto, 
and  to  obtain  proper  receipts  and  discharges  therefor  The  Directors 
do  not  individually  owe  such  moneys  but  are  mere  trustees  They  have 
[118]  la"ge  claims  to  pay  constantly  to  representatives  of  deceased 
shareholders  and  depositors  If  any  such  payments  are  made  to  per- 
sona not  properly  qualified  to  give  discharges,  the  interests  of  the  share- 
holders and  possibly  of  the  depositors  may  suffer." 

Thus,  it  seems  to  me  that  it  is  clear  that  the  protection  which  IB 
intended  to  be  given  to  debtors  by  the  Succession  Certificate  Act  would 
be  lost,  if,  for  any  reason  whatsoever,  they  be  compelled  to  pay  debts  to 
persons  who  have  not  obtained  certificate  or  letters  of  administration ;  and 
thus  one  of  the  objects  of  the  Act  is  defeated 

Nor,  is  the  other  object  of  the  Act,  viz  ,  the  facilitation  of  the  re- 
covery of  debts,  gained  if  the  creditor,  under  any  circumstances,  fails  to 
obtain  a  certificate  or  letters  of  administration  in  lespect  of  outstandings 
due  to  a  deceased  person  For,  he  will  be  undei  the  necessity  of  proving 
his  title  to  recover  the  money  in  every  suit  which  lie  might  institute 
against  the  several  debtors  of  the  deceased  person,  and  chances  tire  that 
judgments  will  be  in  his  favour  in  some  cases  and  not  in  others,  for  the 
quantity  and  quality  of  the  testimony  may  not  be  the  same  vn  all  the  cases 
The  only  thing  that  facilitates  the  collection  of  the  deceased  person's 
debts  on  one  hand  and  gives  protectign  to  the  debtors  on  the  other  is  the 
certificate  or  letters  of  administration;  and  if  this  is  dispensed  with,  both 
the  creditor  and  debtor  would  suffer,  and  the  highly  beneficial  objects  of 
the  Succession  Certificate  Act  frustrated. 

It  is  contended  that  Section  4  of  the  Probate  and  Administration  Act 
V  of  1881  is  against  granting  of  letters  of  administration  to  a  person  who 
has  the  right  of  survivorship  But  I  do  not  think  that  this  section  has  any 
such  effect  It  provides  for  the  vesting  of  the  property  in  the  person  who 
possessed  the  right  of  survivorship  in  preference  to  the  one  who  holds  letters 
of  administration,  and  I  have  shown  above  that  the  granting  of  letters 
or  certificate  does  not  alter  the  line  of  succession  or  affect  the  existing 
rights  in  any  way  It  simply  enables  its  holder  to  collect  debts  as  a 
trustee  for  the  benefit  of  himself  and  others  who  may  have  a  right  to  par- 
ticipate therein,  giving  proper  acquittances  to  the  debtors  at  the  same 
time  This  is  evident  from  Section  23  of  the  said  Act,  which  (second  clause) 
provides  that  "  when  several  such  persons  (t  e  ,  representatives)  apply  for 
"  administration,  it  shall  be  in  the  discretion  of  the  Court  to  grant  it  to 
"  any  one  or  more  of  them  "  This  shows  that  the  grantee  of  the  letters 
of  [118]  administration  is  not  necessarily  the  only  person  entitled  to  the 
effects  of  the  deceased;  or  in  words  it  shows  that  he  is  simply  a  trustee 
for  self  and  others  in  the  same  way  as  the  holder  of  a  certificate  is 
Hence  I  am  of  opinion  that  Section  4  of  the  Probate  and  Administration 
Act  is  no  bar  to  the  granting  of  a  certificate  to  any  one  of  the  representa- 
tives without  reference  to  the  character  of  the  estate  he  takes 

As  to  the  second  question: — In  this  Court  we  have  always  acted 
upon  the  principle  of  the  English  law,  that  in  trading  partnerships 
"  although  the  right  of  the  deceased  partner  devolves  on  his  executors,  the 
11  remedy  survives  to  his  qo-partner,  who  alone  must  enforce  the  remedy 
"  bv  action,  nnd  who  will  be  liable  on  recovery  to  account  to  the  executors 
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"  or  administrators  fol*  the  share  of  the  deceased.'*  Williams  on  Execu- 
*or8»  8th  Edition,  page  85(),  referred  to  in  McClean  v.  Kennard  (1).  This 
is  in  consonance  with  the  Indian  Contract  Act,  which  provides  (Section 
-^3>  C*ttU8«  7)  thttt  by  death  of  one  of  the  partners,  the  partnership  is 
LATE  Dissolved  »s  between  all  other  members  by  the  operation  of  law,  and  that 
ClVIL.  (Section  263)  after  such  dissolution,  the  rights  of  the  partners  continue  in 
"-—-,,  all  things  necessary  for  winding  up  the  business  of  partnership;  so' that 
17  M.  10S.  it  is  quite  competent  for  the  surviving  members  to  sue  in  their  own  names 
for  the  recovery  of  the  partnership-  debt,  and  it  seems  to  me  that  Section 
45  of  the  Contract  Act,  which  provides  that  when  a  promise  is  made  to 
two  persons  jointly,  the  right  to  claim  performance  rests  with  them  jointly, 
and  after  the  death  of  one  of  them,  with  his  representatives  and  the 
siivivor,  does  not  apply  to  partnership  transactions,  which  are  governed  bj? 
special  rules  as  already  indicated.  These  views  are  supported  by  the 
ruling  of  the  Allahabad  High  Court  in  Gobind  Prasad  v.  Chandar  Sekhnr 
(2),  where  all  the  authorities  upon  the  subject  have  been  reviewed;  and 
the  inconvenience  of  insisting  upon  the  representatives  of  the  deceased 
partner  being  joined  with  the  surviving  partner  in  bringing  the  suit 
has  been  fully  pointed  out.  But  this  judgment  of  the  Allahabad  High 
Court  has  been  dissented  from  by  the  High  Court  of  Calcutta  in  Ratfi 
Narain  Nursing  Doss  v,  Ram  Chunder  Jankee  Loll  (8),  in  which  it  is  held 
that  the  representatives  of  the  deceased  are  necessary  parties  in  a  suit 
brought  by  [117]  the  surviving  partners  for  the  recovery  of  a  partnership 
debt;  and  that  such  representatives  should  obtain  certificate  of  succession. 
I  find  no  reported  decision  of  the  Madras  High  Court  on  this  point. 

Further,  it  seems  to  me  very  doubtful  whether  even  according  to  the 
decision  of  the  Allahabad  High  Court,  the  surviving  partners  of  a  firm 
can  alone  sue  for  the  partnership  debt  in  cases  where  they  take  new 
partners  and  constitute  in  fact  a  new  firm  altogether.  The  new  firm  has 
no  claim  against  persons  who  owed  moneys  to  the  old  firm,  and  the 
representatives  of  the  deceased  partners  of  the  old  firm  can  have  no  right 
to  compel  the  new  firm  to  account  for  moneys  due  to  them  by  the  old 
firm.  It  would  in  such  cases  be,  I  think,  necessary  to  protect  tne  inter- 
ests of  the  representatives  of  the  deceased  partners  by  making  them  parties 
to  the  suit.  ! ! 

The  fact  of  the  partnership  firm  in  this  cas*e  being  composed  of  the 
members  of  a  Hindu  undivided  family  does  not,  I  think,  make  much 
difference.  These  members  possess  a  double  character,  their  firm  being 
carried  on  as  the  creature  of  relationship  and  of  contract  as  well.  Their 
rights  anji  obligations  are  different  in  each  of  these  two  conditions;  and 
they  cannot  take  advantage  of  the  privileges  common  to  one  of  the  said  two 
capacities  when  dealing  under  the  capacity." 

Sadagopachariar  and  Krishnasami  Ay  y  an  gar,  for  plaintiffs. 

The  defendant  was  not  represented. 

OPINION. 

*  — 

There  can  be  no  doubt  that  a  surviving  partner  can  sue  alone  for  the 

recovery  of  a  partnership  debt,  and,  in  that  case,  no  certificate  will  be 
necessary.  On  this  point  we  agree  with  the  Bombay  High  Court  in  Motilal 
Rechardoss  v.  Ohellabhai  tiariram  (4).  ' 

We  are  also  of  opinion  that  the  suit  is  maintainable  if  brought  by  the 
surviving  partner  conjointly  with  $he  heir  of  the  deceased  partner.  Ifi  the 

(1)  L,  B.  9  Ch.  App.  346.        (2)  9  A.  486.        (3)  18  C.  86.        (4)  17  B.  6. 
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latter  case  a  certificate  of  heirship  will  be  necessary,  unless  it  appears,  on 

ttie  faoe  of  the  document  sued  on,  that  the  debt  is  a  coparcenary  debt —  SEP  4 

compare  Venkataramanna  v    Venkayya  (1).  __^ 

The  above  is,  we  think,  a  sufficient  answer  to  the  questions  referred  APPEL- 
to  us.  LATE 

CIVIL. 

17  M.  118=1  M.L.J.  38=1  Weir  887.  "M~"O§ 

[118]   APPELLATE  CRIMINAL  ' 

Before  SIT  Arthur  J    H    Collins,   Kt  ,   Chief  Justice,   and 
Mr    Justice  Shephard. 


QUEEN-EMPRESS  v     MARIAN  CHETTI  AND   ANOTHER  * 
[27  October  and  1st  November,   1893.] 

Indian  Ports  Ad  —  Act  X  of  1889,  Sections  6,  8,  order  purporting  to  be  made  under  the 
Act  by  Conservator  of  Port  —  Public  body  authorized  by  Legislature  to  make  rules, 
powers  of 

The  Conservator  of  the  Port  of  Negapatam,  purporting  to  act  under  the  Indian 
Ports  Act,  Section  8,  made  and  published  an  order  that  when  a  certain  flag  was 
Hying  at  the  signal  station,  all  boats  returning  from  the  sea  should  cast  anchor 
and  not  come  inside  the  river  The  Local  Government  had  made  a  rule  with 
reference  to  Section  6  (k)  of  the  above  Act  requiring  boat  owners  to  "  carry  out 
at  all  times  all  orders  issued  by  the  Conservator  in  connection  with  the  plying 
of  their  boats  and  which  are  not  inconsistent  with  the  regulations  issued  by 
Government  "  A  charge  was  brought  against  two  persons,  being  the  owners  and 
tmdals  of  licensed  cargo  boats  for  neglecting  to  obey  the  aforesaid  order,  and 
they  were  convicted  under  Indian  Ports  Act,  Section  8  (2),  by  the  Conservator  in 
his  capacity  as  Special  First-class  Magistrate 

Held,   that  the  order  was  ultra  vires  and  the  conviction  was  accordingly   illegal 
Per  cur.     A   public   body,   whether   the   Executive   Government   or   a   corporation, 
being  entrusted  by   the  Legislature  with  the  duty  of  making  rules,  cannot  relieve 
itself  of   the  responsibility   and  depute  other  agencies  to  discharge  the  duty 

CASE  referred  for  the  orders  of  the  High  Court  by  H  M  Wmter- 
botham,  Acting  District  Magistrate  of  Tanjore,  under  Criminal  Procedure 
Code,  Section  438. 

Together  with  this  case  was  taken  up  for  disposal  a  peititon  preferred 
by  the  accused  persons  under  Criminal  Piocedure  Code,  Section  435,  and 
439,  praying  for  the  intervention  of  the  High  Court  in  revision 

The  case  was  referred  as  follows  — 

"  The  two  accused  are'  ovvneis  and  tindals  of  t\\o  licensed  cargo 
"  boats  plying  at  the  Negapatam  port  They  have  been  convicted  under 
11  Section  8  (2)  of  the  Indian  Ports  Act,  1889,  of  wilfully  and  without  law- 
"  ful"  excuse  neglecting  to  obey  a  lawful  direction  of  the  Conservator,  and 
11  have  been  fined  Rs  30  and  Us  [119]  40  respectively  The  facts 
11  proved  against  them  are  that  they  brought  their  boats  from  the  sea  into 
11  the  river  while  a  certain  flag  marked  W  was  flying  at  the  port  signal 
14  station  On  April  23rd,  1891,  the  Poit  Officer  appears  to  have  pub- 
11  lished  a  notice  in  Tamil,  of  which  a  copy  is  with  the  record  of  the  case 
"  I  also  enclose  a  translation  This  notice  directs  that  when  a  flag 
11  marked  W  is  hoisted  at  the  singal  station,  all  boats  returning  from  the 
11  sea  should  cast  anchor  and  not  come  inside  the  river  The  notice  pur- 
"  ports  to  lay  down  a  standing  rule  applicable  to  all  boats  at  all  times 
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"  The  object  of  the  rule  (apart  from  the  question  of  its  legality)  is  not  clear, 
"  but  however  laudable  its  object  may  be,  it  appears  obviously  improper 
"  to  apply  one  and  the  same  restriction  to  all  boats,  whether  loaded  or 
"  unloaded,  and  irrespective  of  the  depth  of  water  they  draw. 

"  As  to  the  legality  of  the  rule,  the  judgment  states  that  it  was  fram- 
ed and  published  under  Section  8  of  the  Indian  Ports  Act.  There  is 
nothing  in  this  section  which  confers  on  the  Conservator  the  power  to 
frame  rules,  and  if  the  Conservator  had  the  power,  it  would  not  be  neces- 
sary specially  to  invest  the  Local  Government  therewith  as  is  done  in 
Section  6. 

"  Rule  16  of  the  boat  rules  sanctioned  by  Government  empowers  the 

"  registering  officer  '  to  prevent  any  registered  boat  from  leaving  the  shore 

""  when  in  his  judgment  danger  would  be  incurred  by  so  doing.'     Rule  17 

forbids  any   registered   boat   to  ply   *  in  rough  weather  '    if   loaded   with 

"  passengers  or  cargo  greater  in  number  or  quantity  than  that  '  authorized 

"  for  the  occasion  '  by  the  registering  officer,  but  it  is,  I  think,  beyond  the 

"  Port  Officer's  authority  to  lay  down  a  general  rule  that  no  boat  shall 

"  enter  the  river  when  a  certain  flag  is  flying,  and  I  think  the  punishment 

"  of  the  accused  for   disobeying  the   rules   is  illegal. 

"  On  general  principles  it  appears  objectionable  that  the  Special 
"  Magistrate  should  try  persons  for  an  offence  committed  in  contempt  of 
"  his  own  authority,  but  in  respect  of  offences  punishable  under  the  Indian 
"  Ports  Act,  there  appears  to  be  no  legal  prohibition  similar  to  that  in 
"  Section  487,  Criminal  Procedure  Code  The  interest  of  a  Magistrate  in 
enforcing  obedience  to  an  order  issued  by  him  in  another  capacity  is,  I 
"  think,  not  a  personal  interest  within  the  meaning  of  Section  555, 
14  Criminal  Procedure  Code. 

[120]  "  The  two  accused  ought  not  to  have  been  tried  jointly,  but 
"  with  reference  to  Section  61  of  the  Indian  Ports  Act  this  is  not  a 
"  material  irregularity. 

"  The  Special  Magistrate  has  not  been  empowered  to  try  cases  sum- 
"  marily  (vide  notification  No.  887,  Fort  Saint  George  Gazette,  December 
"  16th,   1890,   page  1041,   Part  I).       He  should,   therefore,   have  observed 
"  the  directions  of  Sections  243  and  364,   Criminal  Procedure  Code." 
Mr.   W.   Grant  and  Narayana  Ayyangar,  for  the  accused. 
The  Acting  Public  Prosecutor  (Subramanya  Ayyar),  in  support  of  the 
conviction. 

JUDGMENT. 

The  act  charged  as  an  offence  is  the  bringing  a  boat  into  the  Nega- 
patam  river  in  disregard  of  a  general  order  passed  by  the  Port  Conserva- 
tor to  the  effect  that  boats  should  not  be  brought  in  while  the  flag  W  is 
flying.  This  act  is  said  to  be  punishable  under  Section  8  of  the  Ports  Act. 
That  section  authorizes  the  Conservator  to  give  directions  for  carrying 
into  effect  any  rule  passed  under  Section  6  of  the  same  Act,  and  goes  on 
to  make  it  penal  to  disobey  any  such  lawful  direction.  It  has  therefore 
to  be  seen  whether  the  Conservator  was  carrying  into  effect  any  valid 
rule  passed  under  the  Act.  The  rules  to  which  we  have  been  referred  are 
those  numbered  V  and  VIII,  being  rules  passed  with  reference  to  Clauses 
(/)  and  (fr)  of  Section  6  respectively.  In  our  opinion  there  is  clearly  no 
connection  between  the  former  of  these  rules  and  the  direction  which  in 
this  case  has  been  disobeyed. 

Rule  VI II  is  a  rule  of  wider  scope,  for  it  requires  boat  owners  to 
"  carry  out  at  all  times  all  orders  issued  by  the  Conservator  in  connection 
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"  with  the  plying  of  their  boats  and-  which  ate  not  inconsistent  with  the 
ir  regulations   issued  by   Goveinment  " 

In  order  to  put  an  interpretation  on  the  rule  VIII,  and  to  see  whether 
it  covers  the  present  case,  we  think  that  the  rule  must  be  lead  with 
the  clause  of  the  Act  under  which  it  is  framed  and  the  other  clauses 
specifying  the  matter  in  respect  of  which  rules  may  be  made  by  the 
Government  It  must  be  presumed  that  the  Government  intended  to 
pass  a  rule  which  they  were  authorized  to  pass  by  the  terms  of  Clause  (If) 
of  the  section,  and  a  construction  which  has  the  effect  of  extending  the 
operation  of  the  rule  to  matters  not  covered  by  Clause  (If)  ought  we  think 
if  possible  to  be  avoided  Now  when  it  is  seen  that  by  Clause  (a)  of  the 
[121]  section  the  Government  is  empowered  to  make  rules  for  regulating 
the  time  at  which  vessels  are  to  enter  or  leave  any  port,  it  seems  toleiably 
clear  that  the  rules  to  be  framed  under  Clause  (If)  were  not  intended  to 
regulate  the  entry  or  exit  of  vessels  in  the  matter  of  time  This  being  so, 
we  do  not  think  that  the  rule  VI Tl  passed  with  reference  to  the  latter 
clause  c:m  be  taken  to  refoi-  to  such  matters  Accordingly  the  direction 
of  the  Conservator  not  to  bnng  boats  into  the  river  when  a  certain  flag  IH 
flying  cannot  be  a  direction  for  carrying  into- effect  the  rule  in  question,  and 
therefore  no  lawful  direction  was  disobeyed  In  referring  to  Clause  (a), 
we  do  not  overlook  the  fact  that  boats  may  go  out  of  the  river  without 
leaving  the  port  That  may  be  so  We  should  still  be  disposed  to  think 
that  the  regulation  intended  by  Clause  (It)  was  a  regulation  different  in 
kind  from  that  intended  by  Clause  (a) 

There  is  however  another  reason  tfhy  the  conviction  cannot  be  support- 
ed The  charge  is  not  based  immediately  on  an  alleged  breach  of  lulo 
VIII,  indeed  no  rule  at  all  is  mentioned  in  the  charge  The  conviction 
can  only  be  suppoi  ted  on  the  ground  that  the  direction  of  the  Conservator 
which  was  disobeyed  was  a  direction  lawfully  given  in  pursuance  of  an 
authority  lawfully  conferred  on  him  by  rule  VIII  or  some  other  rule  To 
support  the  conviction  it  has  to  be  shown  that  the  Government  is  by 
Section  fi  of  the  Act  authorized  to  empower  other  persons  to  make  rules 
such  as  the  one  which  has  been  disobeyed  in  the  present  case  In  our 
opinion,  the  contention  cannot  rightly  be  maintained,  and  if  rule  VIII  or 
any  other  rule  purports  to  give  the  Conseivfitor  authority  to  make  such 
rules,  that  rule  is  to  that  extent  ultra  vires  and  therefore  void  In  the 
case  of  power  being  by.  statute  given  to  the  Government  or  other  public 
body  to  make  rules  having  th"e  force  of  law,  the  maxim  dclegotus  non  poteat 
delcgare  must,  we  think,  be  applied  When  the  legislature  entrusts  to 
some  public  body,  it  may  be  the  Executive  Government  or  a  coiporation, 
the  duty  of  making  rules,  such  public  body  cannot,  in  our  "judgment,  relieve 
itself  of  the  responsibility  and  depute  other  agencies  to  discharge  the 
duty  The  authority  to  make  rules  must  remain  in  the  hands  to 
which  it  was  entrusted  It  is  absurd  to  suppose  that  the  legislature 
intended  this  important  authority  to  be  exercised  by  any  person  whom  the 
Government  might  choose  to  select  The  rule  laid  down  by  the  Conserva- 
tor [122]  may  be  a  perfectly  reasonable  one,  and  it  may  be  one  which  the 
Local  Government  may  make  under  Section  6  On  this  we  offer  no  opmipn 
At  present  it  is  enough  to  suy  there  is  no  such  rule  having  the  force  of  law 
and  therefore  the  conviction  as  for  breach  of  it  must  fall  to  the  ground 

For  these  reasons  we  think  the  conviction  should  be  set  aside  and  the 
fine,  if  paid,  refunded  We  would  add  that  in  these  cases  where  the  charge 
in  effect  relates  to  an  alleged  breach  of  a  rule  passed  under  an  Act,  care 
ought  to  be  taken  to  specify  the  pwticutar  rule  said  to  have  been  infringed. 
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Before  Mr.   Justice   Mitftuaawi  Ayyar  and   Mr.   Justice   Best. 


RAMAYYA  AND  ANOTHER  (Defendants  Nos.   I  and  2),  Appellants 
v.  VENKATARATN\M  (Plaintiff),  Respondent.* 
[13th  September  and  31st  October,  1893.] 

Hmdu  law — Liability  of  son  for  father's  debts — Civil  Procedure  Code — Act  XIV  of  1882, 
Sections  43,  244 — Suit  for  money — Non-joinder  of  plaintiff'*  undivided  brother — 
Suit  against  sons  of  a  deceased  judgment -debtor — Decree  for  money  against  father  to 
be  discharged  by  instalments — Previous  execution  proceedings — Limitation  Act — Act 
XV  of  1877,  Schedule  //,  Articles  120,  122. 

A  personal  decree  on  a  mortgage  was  passed  against  a  Hindu  (the  mortgagor) 
and  his  two  sons  on  19th  October  1877.  The  decree  provided  for  payment  of  the 
secured  debt  in  various  instalments  by  May  1895.  The  mortgagor  died  in  1883 
having  discharged  part  of  the  debt.  The  decree-holder  having  attached  certain 
family  property  in  execution,  the  mortgagor's  two  younger  sons,  who  had  not 
been  born  at  the  date  of  the  above  decree,  objected  that  their  shares  were  not 
liable  to  attachment.  This  objection  prevailed,  the  Court  expressing  the  opinion 
that  the  matter  in  controversy  should  be  determined  in  a  regular  suit.  The 
other  defendants  in  the  suit  of  1877  had  both  died  in  the  interval,  one  of  them 
leaving  infant  sons. 

The  decree-holder  (in  whose  sole  name  the  mortgage  stood)  now  sued  the  sons 
of  the  mortgagor  and  their  infant  nephews  in  1891  and  obtained  a  decree  for  the 
payment  out  of  the  family  property  of  all  the  unpaid  instalments.  A  plea  of 
non-joinder  was  raised,  inter  alia,  on  the  ground  that  the  plaintiff  had  an  un- 
divided brother  : 

Held,  (I)  that  since  the  plaint  (as  amended)  showed  that  the  plaintiff  sued  as 
[IBS]  managing  member  of  his  undivided  family,  the  omission  to  join  his  brother 
was  a  merely  formal  t>rror  and  was  not.  fatal  to  the  suit; 

(2)  that  the  plaintiff  was  not  precluded  from  maintaining  this  suit  against  the 
•ont  of  the  mortgagor  by  Civil  Procedure  Code,  Section  43  or  Section  244 ; 

(3)  that  the  period  of  limitation  applicable  to  the  suit  was  six  years,  and  that 
time  began  to  run  for  the  purposes  of  limitation  from  the  date  when  each  instal- 
ment would   have  become  due  from   the  deceased   judgment-debtor ; 

(4)  that   the  plaintiff  was  entitled   to   a  decree   for   payment  out  of  the   family 
property  of  all  such  instalments  as  would  have  so  become  due  at  the  date  of  the 
suit,  and  for  a  declaration  only  as  to  the  subsequent  instalments. 

[R.,  28  A.  508  (516)  =3  A.L.J.  274=  (1906)  A.W.N.  117;  27  M.  243=14  M.L.J.  84 
(P.B.);  35  M.  685  (689)  =10  Ind.  Cas.  874=21  M.L.J.  508=  (1911)  1  M.W.N. 
442;  2  L.B.B.  246  (250);  69  P.B,  1906=118  P.L.K.  1906;  23  P.W.B.  1907=48 
P.L.R.  1907 ;  Cent.,  23  M.  292  (296)  (F.B.)  ;  D.f  2  C  W.N.  603  (604)  ;  13  Ind. 
Cas.  670=243  P.W.B.  1912.] 

APPEAL  against  the  decree  of  G.  T.  Mackenzie,  District  Judge  of 
Kistna,  in  original  suit  No.  7  of  1891. 

In  original  suit  No  5  of  1877  the  plaintiff  brought  a  suit  on  a  mort- 
gage of  1873  against  Chidambarayyar  and  his  two  sons  and  obtained 
a  money  decree  of  which  the  amount  was  made  payable  by  instal- 
ments. Part  only  of  the  judgment-debt  was  discharged  and  Chidam- 
barayyar  died  in  1888,  two  more  sons  having  been  born  to  him  since 
the  date  of  the  decree.  In  1888  the  decree-holder  applied  for  execu- 
tion against  his  four  sons  and  attached  part  of  their  family  property. 
The  two  younger  sons  objected  to  the  attachment  so  far  as  it  affected 
their  shares:  their  objection  prevailed  in  the  District  Court  and  the 
attachment  was  accordingly  raised.  On  an  appeal  by  the  decree-holder 
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the  High  Court  upheld  the  order  of  the  District  Judge  in  the  view  that 
the  matter  in  controversy  was  one  that  should  be  determined  in  a 
regular  suit  and  not  in  execution  proceedings  Jn  the  meantime  the  other 
defendants  in  the  previous  suits  had  died,  one  ot  them  leaving  two  minor 
sons, 

The  decree-holder  now  sued  the   two  younger  sons  who  hrtd  objected 

to  the  attachment,  and  also  the  infant  sons  oi  tlieii   brother,  for  a  decree 

"  declanng  that  the  defendants  are  bound  to  pay  at  Once  on  the  liability 

of  the  entne  family  property  including  the  defendants'  property  already 

caused  to  be  attached  by  the  plaintiff,   the  amount  with  interest  of  the 

past  instalments  due  up  to  date  and  the  amounts  of   the  futuie  tnstal- 

11  ments  according  to  their  respective  instalments,   &c," 

The  defendants  raised  various  pleas  which  are  stated  in  the  following 
judgment,  including  a  plea  that  the  suit  was  bad  for  non-jomdei  of  an 
undivided  brother  ot  the  plaintiff  Tins  \\as  the  subject  of  the  fifth  issue 
which  the  District  Judge  decided  in  favoui  of  the  plaintiff  on  the  ground 
that  the  mortgage  sued  on  in  1877  was  executed  m  favour  of  the  plaintiff 
only  The  third  issue  [121 J  laised  the  question  when  the  }ouHger  sons 
of  Chidambarayynr  were  bom,  and  the  Dibfcuct  Judge  found  that  they 
had  not  been  born  at  the  date  of  the  decree  in  the  previous  suit  Theie 
was  no  plea  or  evidence  that  the  secured  debt  had  been  incurred  lor  un- 
moral purposes,  Although  it  was  averted  that  it  had  not  been  contracted 
for  the  benefit  of  the"  family  As  to  the  question  \\hether  the  suit  \\aa 
maintainable  the  District  Judge  in  paragiaph  14  of  his  judgment  (winch 
is  expressly  referred  to  by  their  Loidships)  said  — "  I  have  no  hesitation 
"  in  deciding  that  the  suit  will  lie'  This  was  n  debt  incurred  for  faimh 
11  purposes  by  the  father  of  the  fust  and  second  defendants,  the  giand- 
11  father  of  the  third  and  fourth  defendants  The  defendants  have  by 
11  survivoislnp  taken  the  family  propeity  I  can  see  no  reason  why  this 
"  is  not  a  good  suit  The  Bombay  cases  cited  Mcrwanji  Nowroji  v  Attha- 
11  bat  (1)  and  Bhavanwhanhar  Shevakiam  v  Puiaadn  Kahda8  (2)  refer  to 
"  decrees  which  could  be  executed,  but  this  pievious  decree  cannot  be 
' '  executed  against  these  defendants 

The  District  Judge  passed  a  decree  against  all  the  defendants  for 
payment  out  of  the  family  property  of  all  the  instalments  down  to  May 
1895  The  two  defendants,  who  had  objected  to  the  attachment  as  above 
stated,  preferred  this  appeal 

Pattabhnama  Ayijar  and    Vcnlatuiama  Sutnia,   toi    appellants 

The    Advocate-General    (Hon     Mr     Spring    Branson),    foi    respondent 

J  UDGMENT 

Appellants'  father,  Maddi  Chidambaiiiyy.il1,  was  judgment-debtor  and 
respondent  Venkataratnam  was  execution-creditor  in  original  suit  No  6  of 
1877  on  the  file  of  the  District  Court  of  Kistna  Besides  the  minor 
appellants,  who  aie  twins,  Chidambaiav  vai  had  two  othei  sons  named 
Veerayya  and  Kama  Muiti  and  subsequent  to  the  decree  in  the  above  suit, 
the  former  died  in  coparcenary  without  issue  and  the  latter  died  leaving  him 
surviving  two  minor  sons,  the  third  and  fourth  defendants  in  the  present 
suit  Pnor  to  1873,  Clndambarayyar  had  dealings  with  Venkataratnam 
for  several  years,  and  on  the  19th  Maich  of  that  vear  the  former  executed 
in  favour  of  the  latter  the  mortgage  Exhibit  A  as  sccunty  for  the  sum  of 
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Rs.  8,000  then  found  due  by  the  one  to  the  other.  It  was  upon  this  mort- 
gage, original  suit  No.  5  of  1877  was  brought  against  Chidambarayyar 
and  his  two  elder  sons  Yeerayya  and  Kama  Murti,  but  only  a  money 
decree  [125]  was  obtained  against  them.  The  decree  directed  them  to  pay 
respondent  Ks.  9,677-2-5  with  interest  at  6  per  cent,  per  annum  from 
date  of  suit  to  date  of  decree,  Ks.  6,000  odd  in  three  specified  instal- 
ments in  1877  and  1878  and  the  balance  4,250  by  yearly  instalments 
of  Ks.  250  commencing  with  the  1st  May  1879.  The  decree  was 
passed  on  the  19th  October  1877  and  Chidambarayyar  died  on  the 
28th  December  1883  after  having  paid  part  of  the  debt.  On  the  19th 
April  1888,  respondent  applied  for  execution  against  Ghidambarayyar's 
four  sons,  viz.,  Veerayya  and  Kama  Murti,  who  were  parties  to  the  decree, 
and  against  appellants  who,  as  alleged  by  respondent,  are  twins  born 
subsequent  to  the  suit,  and  in  pursuance  of  this  application  he  attached 
some  of  the  property  belonging  to  Ghidambarayyar's  family.  On 
appellants  objecting  to  the  attachment  so  far  as  it  affected  their  shares, 
the  District  Court  raised  it  on  the  ground  that  the  younger  sons  were  not 
parties  to  the  decree  under  execution  and  that  a  fresh  decree  should  be 
obtained  against  them  before  the  property  which  passed  to  them  by 
survivorship  could  be  proceeded  against  in  execution.  The  District 
Court  made  its  order  on  the  18th  September  1889,  and  on  appeal 
preferred  from  that  order  under  Section  244,  Civil  Procedure  Code,  the 
High  Court  confirmed  it  on  the  21st  October  1890.  Hence  this  suit. 

In  his  plaint,  respondent  prayed  for  a  decree  declaring  that  defendants 
are  bound  to  pay  at  once  on  the  liability  of  the  entire  family  property 
including  their  interest  and  already  caused  to  be  attached  Ks.  1,792,  the 
amount  of  six  past  instalments  from  1st  May  1885  to  1st  May  1890  and 
Ks.  1,250,  the  amount  of  five  future  instalments  when  they  become  due 
with  the  condition  of  paying  interest  in  default  of  payment  on  the  duo  date 
as  per  terms  of  the  decree  in  original  suit  No.  5  of  1877.  The  plaint 
prayed  also  for  an  injunction,  for  costs  of  the  suit  and  for  such  other 
reliefs  as  the  Court  may  deem  it  proper  to  grant. 

Respondent's  case  was  that,  as  sons  taking  ancestral  property  by 
survivorship  on  the  death  of  their  father,  appellants  were  Imble  for  the  debt 
eued  for.  The  sons  resisted  the  claim  on  the  following  grounds,  viz.,  (1) 
that  the  suit  is  bad  for  non-joinder  of  respondent's  brother,  (2)  that  at  the 
date  of  the  former  suit,  appellants  were  alive  and  the  suit  is  therefore  barred 
by  Section  43,  Civil  Procedure  Code,  (3)  that  the  claim  is  time-barred, 
and  (4)  that  the  debt  in  question  is  not  binding  upon  them.  The  District 
[126 j  Judge  gave  judgment  for  respondent  with  costs  and  directed  that 
defendants  Nos.  1,  2,  8,  and  4  do  pay  plaintiff  Ks.  1,792  (the  six  past 
instalments  and  interest  thereon),  together  with  interest  at  6  per  cent,  per 
annum  from  date  of  plaint  to  date  of  payment  from  the  property  of  the 
family  in  the  hands  of  the  defendants  and  ordered  further  that  the  defend- 
ants do  pay  the  five  future  instalments  on  the  respective  dates  on  which 
they  fell  due  with  interest  at  6  per  cent,  from  those  dates  from  the  property 
in  their  hands.  Against  this  decree,  first  and  second  defendants  have 
appealed  and  they  reiterate  the  grounds  of  defence  in  support  of  their  appeal 
and  also  urge  that  the  suit  is  either  not  maintainable  at  all  or  at  least  in 
its  present  form.  On  the  merits,  there  can  be  no  doubt  that  appellants 
are  liable  to  pay  their  father's  debt.  Respondent  deposed  that  the  debt  in 
dispute  was  contracted  on  account  of  the  trade  which  Chidambarayyar 
carried  on  and  of  the  cultivation  of  his  lands.  Appellants  offered  no  evi- 
dence to  show  that  the  debt  was  either  illegal  or  immoral,  nor  did  they 
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allege  either  that  no  ancestral  property  carne  to  them  by  survivorship  or  that       1393 
such  property  as  so  cnme  was  not  sufficient  to  satisfy  respondent's  claim    OCT.  3l 

The  contest  in  appeal  has  reference  in  the  mam  to  several  preliminary  objec- 

tions  urged  against  the  claim  and  the  first  of  them  is  the  nonjoinder  of  res-    APPEL- 
pondent's    undivided    brother    as    a    co-plaintiff      This    foiled    the    subject       LATE 
of   the    fifth    issue,    and   the   Judge    determined    it    in    respondent's    favour      ClVlL 

observing  that  no  evidence  need  be  bi ought  on  that  issue      It  appears  that       

appellants  and  respondent's  undivided  brother  asked  that  the  latter  should  17  M. 
be  included  in  the  suit,  but  that  their  application  was  refused  on  the  122 --4 
ground  that  he  was  not  a  necessary  purby  The  procedure  followed  by  ^"-t1  **" 
the  Judge  cannot  be  reconciled  with  the  policy  of  Section  32,  Civil  Pro- 
cedure Code,  as  explained  in  Vydianadayycn  v  Sitaramayyan  (1)  and 
with  the  i  principle  that,  when  the  debt  sued  for  is  due  to  a  ]omt  Hindu 
family,  the  debtor  is  entitled  to  insist  that  all  the  joint  creditors,  from 
whom  ho  can  claim  a  discharge,  ought  to  be  parties  to  the  suit  in  order 
that  the  decree  which  may  be  passed  therein  may  effectually  discharge 
him  as  against  all  It  appears,  however,  that  respondent  amended  the 
plaint  by  describing  himself  as  managing  coparcener  and  representative  of 
the  joint  family  The  omission,  therefoie,  to  make  respondent's  brother  a 
party  to  [127]  the  suit  is  by  reason  of  the  amendment  a  mere  formal  ermr 
by  which  appellants  cannot  be  prejudiced  As  regards  the  second  prelimi- 
nary objection  that  this  suit  does  not  he,  the  Judge  verv  properly  disallowed 
it  for  the  reasons  mentioned  in  paragraph  14  of  hra  judgment  The 
right  which  respondent  seeks  to  enforce  is  that  of  the  creditor  to  recover 
the  debt  of  a  deceased  Hindu  father ^fiorn  his  sons  to  the  extent  they 
take  ancestral  property  by  survivorship,  and  the  ground  of  action  IR  that 
by  Hindu  law  it  is  the  pious  obligation  of  the  lattei  to  discharge,  so  far  as 
ancestral  property  permits,  the  debt  which  the  former  died  without 
paying  The  present  suit  is  not  a  suit  to  enforce  the  original  mortgage 
because  it  has  merged  in  the  money  deciee  in  original  suit  No  5  ot  1877 
Nor  is  it  a  suit  to  enforce  the  deciee  in  that  suit  which  can  only  operate 
inter  paites  It  is  a  suit  to  enforce  an  obligation  imposed  by  Hindu  law 
on  the  §on  to  pay  upon  his  father's  death  his  debt  in  certain  contin- 
gencies, an  obligation  which  was  not  adjudicated  upon  in  Wie  previous  suit 
and  which  can  only  be  enforced  by  a  fresh  suit  In  Aiunachala  v  The 
ZemmdaT  of  Sivagni  (2)  find  Natatayijan  v  PonnuHann  (3),  this  Court 
allowed  such  obligation  to  be  enforced  by  a  new  suit  In  Hanumantha 
v  Hanumayya  (4)  the  Full.  Bench  observed  that,  to  enforce1  the  liability 
of  ancestral  property  in  the  hands  of  sons  to  satisfy  their  father's  debt,  the 
holder  of  a  money  decree  must  have  recourse  to  a  separate  suit 

The  third  preliminary  objection  is  that  the  question  whether  ances- 
tral property  is  liable  or  not  for  the  fathet  's  debt  in  the  present  suit  is 
one  which  relates  to  execution  of  the  decree  in  original  suit  No  5  of 
1877,  and  that  the  order  whereby  this  attachment  was  raised  was  an 
order  made  under  Section  244,  Civil  Procedure  Code,  and  that  no  fresh 
suit  can  be  brought  This  contention  is  however  at  variance  with  the 
order  of  this  Court  passed  in  an  appeal  preferred  under  Section  244  on  the 
21st  October  1890  It  must  also  be  observed  that  this  order  is  m  accoid- 
ance  with  the  principle  laid  down  by  the  Full  Bench  in  Hanumantha  v 
Hanumayija  (4)  It  may  also  be  noted  here  that,  under  Section  234, 
Civil  Procedure  Code,  an  execution-creditor  can  only  proceed  against  the 
property  of  a  deceased  debtor  in  the  hands  of  his  representatives  and  not 
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:  18§3  against  the  property  of  the  representative.  It  IB  loosely  said  at  times 
OCT.  31.  that  J°*nt  ancestral  property  [128]  in  the  hands  of  a  son  is  under  the 

'  Mitakshara  law  assets  for  the  payment  of  the  father's  debt,  but  it  is  not 

86  per  se,  but  assets  only  when  the  debt  is  either  admitted  to  be  binding 
or  when  in  cai»  of  a  bona  fide  dispute,  it  is  finally  adjudicated  in  a  fresh 
suit  to  be  neither  illegal  nor  immoral. 

Another  preliminary  objection  is  that  the  order  passed  by  the  Judge 
on  the  18th  September  1889  and  confirmed  by  the  High  Court  on  the  21st 
October  1890  was  an  order  made  under  Section  280  of  the  Civil  Procedure 
Code  and  that  a  declaratory  suit  is  the  only  one  which  can  be  maintained 
under  Section  283  for  the  purpose  of  rendering  that  order  inoperative. 
That  was  clearly  not  an  order  made  under  Section  280.  It  purported  to 
be  made  under  Section  244,  and  there  was  an  appeal  to  the  High  Court 
and  the  final  adjudication  there  was  to  the  effect  that  the  matter  then  in 
controversy  was  one  which  ought  to  be  dealt  with  not  in  execution,  but 
in  a  regular  suit. 

The  fifth  preliminary  objection  is  that  appellants  were  m  existence 
before  the  date  of  suit  No.  5  of  1877,  and  that  the  present  suit  against 
them  is  consequently  barred  by  Section  43  of  the  Civil  Procedure  Code. 
We  are  not  prepared  to  attach  weight  to  this  objection  for  two  reasons, 
on*.,  (1)  because  the  cause  of  action  in  the  present  suit  is  not  the  same  as 
in  the  previous  suit  and  (2)  because  we  concur  in  the  Judge's  finding  that 
appellants  were  born  subsequent  to  the  former  suit.  We  adopt  the 
reasons  mentioned  in  paragraph  8  of  the  Lower  Court's  judgment. 

Two  more  objections  are  argued  in  support  of  this  appeal.  It  is 
urged  that  the  plaint  asked  only  for  a  declaratory  decree  and  that  the 
Judge  passed  a  decree  for  payment  not  only  of  instalments  whioh  had 
accrued  due  prior  to  suit  but  also  those  which  had  not  then  become  due. 
So  far  as  it  relates  to  future  instalments,  the  decree  should  have  been 
merely  declaratory,  and  it  was  not  competent  to  the  Judge  to  direct 
payment  of  a  debt  in  respect  of  which  the  cause  of  action  had  not  arisen 
at  the  date  of  suit.  The  clause  in  the  plaint  which  prays  for  a  decree 
declaring  that  defendants  are  bound  at  once  to  pay  Rs.  1,792,  the  amount 
of  the  past  six  instalments,  is  ambiguous,  but  it  prays  also  for  such  relief 
as  the  Court  may  deem  proper  and  a  direction  that  the  instalments  which 
had  become  due  be  paid  awards  only  such  as  are  properly  claimable  on 
the  facts  of  the  case  However  imperfect  the  wording  of  the  clause  may 
be,  there  is  reason  to  think  [129J  that  the,  intention  was  to  claim  conse- 
quential relief  in  respect  of  past  instalments.  The  payment  of  the  full 
institution  1'ee,  the  words  '  are  bound  at  once  to  "pay  '  and  the  prayer  for 
such  other  relief  as  the  Court  may  grant  show  that  a  reasonable  construc- 
tion has  been  placed  on  the  plaint  and  that  the  decree  is  substantially 
correct  in  so  far  as  it  relates  to  past  instalments. 

The  last  preliminary  objection  is  that  the  suit  is  time-barred.  The 
Judge  holds  that  time  began  to  run  from  the  date  on  which  each  instal- 
ment fell  due  and  that  the  period  of  limitation  is  twelve  years  under 
Article  122,  Schedule  II  of  the  Act  of  Limitations.  But  it  is  clear  that 
Article  122  is  not  applicable,  for  this  is  not  a  suit  upon  a  judgment,  and 
under  the  Civil  Procedure  Code  no  second  suit  will  lie  upon  a  previous 
judgment,  the  remedy  provided  being-  its  execution  in  the  manner  therein 
prescribed.  As  was  observed  in  Nataaayyan  v.  Ponnusami  (1),  it  is  Article 
120  that  governs  the  suit  and  the  statutory  period  is  six  and  not  twelve 

(1)  16  M.  99. 
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years  us  considered  by  the  Judge      According  to  Aiticle  120,  time  begins       1893 
to   run   from   the   date   when   the   right   to  sue   accrues   and   applying   this    OCT.  31. 

principle  to  the  case  before  us,  we  agree  with  the  Judge  that  time  begins       

to  run  from  the   date  on   which   each   instalment   becomes   due      To   this     APREL- 
view,  appellants'  pleader  ob]ects  first  on  the  ground  that  the  son's  obhga-       LATE 
tion  to  pay   the   father's   debts   arose  immediately    on   the   father's  death,      CIVIL. 

which    in   this    case   occurred   on    the    28th    December    1888,    whereas    the       '_ " 

present  suit  was  not  brought  till  the  3rd  February  1891  But  this  objec-  17  M. 
tion  is  not  sound  inasmuch  as  the  father's  obligation  was  only  inchoate  122  4 
at  the  date  of  his  death  and  the  woids  '  right  to  sue  '  presuppose  the  M.  L  J. 
existence  of  an  obligation  which  is  no  longer  inchoate,  but  is  perfected 
and  clothed  with  a  right  of  action  It  is  not  correct  to  sa\  that  the 
obligor's  death  perfects  all  his  inchoate  obligations  which  devolve  on  his 
heir  and  rendeis  them  enforceable  at  once  without  leference  to  the  con- 
tract or  rule  of  law  which  originated  them  Huppose  that  the  father 
executed  an  instalment  bond  for  Rs  10,000  payable  in  ten  yearly  instal- 
ments and  died  before  the  first  instalment  because  due,  leaving  consider- 
able separate  property  for  his  son  to  inherit,  may  the  creditor  demand 
the  whole  debt  saying  that  the  father's  death  perfected  all  his  inchoate 
obligations  as  against  the  hen  }  The  general  principle  is  [130]  that  the 
son  succeeds  to  the  father's  assets  and  liabilities  as  they  are  at  the  death 
of  the  latter  and  that  the  father's  death  does  not  alter  either  the  nature 
or  extent  of  the  rights  of  liabilities  transmitted  to  the  son  Why  should 
the  case  then  be  otherwise  where  the  obligation  attaches  to  ancestral 
instead  of  separate  property  in  the  Jjands  of  the  son  ?  The  theory  of  the 
son's  pious  obligation  rests  on  this  basis,  that  the  nonpayment  of  a  debt 
is  a  sin  and  that  so  long  as  it  remains  unpaid  it  is  a  souice  of  torment  to 
the  manes  of  the  fathei  which  it  is  the  son's  duty  to  relieve  him  against 
The  object  is  to  afford  relief  to  the  father  by  discharging  his  debt  when 
it  becomes  due,  and  not  to  benefit  the  ci editor  by  making  the  debt 
more  onerous  against  the  son  than  it  was  against  the  fathei  The  answer 
to  the  question  when  an  obligation  ceases  to  be  immature  and  becomes 
actionable  must  depend  upon  the  contract  or  the  rule  of  law  which  is 
its  cause,  and  not  upon  any  now  contract  to  be  made  by  the  Court  for 
the  parties  concerned  In  the  case  of  a  pious  obligation  devolving  on 
the  son  under  Hindu  law  when  ancestral  property  survives,  the  obligation 
devolves  on  the  son  in  the  condition  in  which  it  would  be  enforceable 
against  the  father  if  he  had  been  still  alive.  It  is  no  doubt  correct  to  say 
that  the  father's  debt  is  binding  on  the  son  when  ancestral  propeity  survives 
to  him  upon  the  father's  death,  but  it  is  not  correct  to  hold  that  the 
debt  becomes  always  payable  at  once  on  the  father's  death  In  moat 
cases  the  debt  may  be,  and  is,  one  due  at  the  date  of  the  father's  death, 
but  cases  may  arise  in  which  it  may  fall  due  some  yeais  after  that  event 
It  is,  no  doubt,  stated  in  Natasayyan  v  Ponnuaami  (I)  that  time  runs 
from  the  date  of  the  father's  death,  but  it  should  not  be  forgotten  that  in 
that  case  the  debt  was  overdue  when  the  father  died  We  are  therefore  of 
opinion  that  the  suit  is  not"  time-barred 

The  result  is  that  the  decree  of  the  Judge  will  be  modified  by  omit- 
ting the  direction  about  the  payment  of  future  instalments  and  by  substi- 
tuting for  it  a  declaration  that  appellants  are  liable  to  pay  future  instal- 
ments as  they  fall  due,  -and  the  decree  is  confirmed  in  other  respects  The 
appeal  having  substantially  failed,  appellants  will  pay  respondent's  costs 

(1)  16  M.  99. 

\     80 
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[131]  APPELLATE  <3IVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 
Muttmami  Ayyar  and   Mr.   Justice   Shephard. 


SIVAKAMI  AMMAL  (Plaintiff),  Appellant  v.  GOPALA  SAVUNDRAM 

AYYAN  AND  ANOTHER  (Defendants),  Respondents.* 
[14th  December,   1891,  and  24th  November  and  7th  December,  1893.] 

Transfer  of  Property  Act— Act  IV  of  1882,  Sections  67  (a),  68  (a)— Mortgagee's  right  to 
sue  for  mortgage  money  and  for  sales — Usufructuary  mortgage — Covenant  to  repay 
mortgage  money. 

The  first  defendant  executed  a  usufructuary  mortgage  of  certain  land  in  favour 
of  plaintiff's  deceased  husband.  It  contained  a  covenant  to  pay  the  mortgage 
money  in  Chittrai  Kalavadi  of  the  year  1883.  This  covenant  was  followed  by 
these  words  :  "  If  I  fail  to  pay  the  mortgage  amount  in  the  said  Kalavadi,  then 
44  you  shall  receive  the  said  mortgage  amount  in  the  Chittrai  Kalavadi  of  what- 
"  ever  year  I  may  pay  it,  deliver  the  said  lands  to  my  possession  having  cleared  off 
"  the  arrears  of  Government  revenue,  and  also  give  hack  the  bond  "  The  plaintiff 
sued  to  recover  the  money  secured  from  the  defendant  personally  and  also  by 
sale  of  the  mortgaged  property  : 

Held,  by  a  Full  Bench,  that  the  bond  contained  a  covenant  to  pay,  and  that, 
therefore,  the  suit  was  maintainable. 

[Diss.,  28  A.  167  (160) -(1905)  A.W.N.  226;  P.,  19  M.  411  (413)  ;  Appr,,  21  A.  4  (11).] 

APPEAL  against  the  decree  of  II.  H.  O'Farrell,  Acting  District  Judge 
of  Trichinopoly,  in  original  suit  No.  26  of  1889. 

The  first  defendant  executed  a  mortgage  of  certain  land  in  favour  of 
plaintiff's   deceased   husband.     The   instrument,    after  describing   the   pro- 
perty in  question  and  giving  details  regarding  the  payments  comprising  the 
mortgage  sum,  proceeded  as  follows.  "  As  I  have  properly  received  this  sum 
of  three  thousand  rupees  as  per  the  above  particulars,  you  shall  yourself 
enjoy  the  said  lands  comprised  under  the  mortgage,  with  possession  in 
*  lieu  of  interest  on  the  said  sum  and  shall  yourself  pay  the  Sircar  teerwah, 
'  the  village  Suvantiram  (perquisites),  Goby  am  (service  fees),   &o».     There 
'  are  no  arrears  due  to  Government  on  the  said  lands  up  to  the  current 
'  Fasli  87.     1  shall  pay  you  the  said  mortgage  amount  of  Rs.   3,000  in 
'  Chittrai  Kalavadi  (cultivation  season  of  Chittrai)    of  the  [132]  year  1883 
'  and  take  back  this  deed  of  mortgage  with  possession  and  the  cancelled 
bonds  mentioned  above      If  I  fail  to  pay  the  mortgage  amount  in  the 
4  said  Kalavadi  (cultivation  season),  then  you*  shall  receive  the  said  mort- 
'  gage  amount  in  the  Chittrai   Kalavadi   (cultivation   season   of   Chittrai) 
1  of  whatever  year  I  may  pay  it,  deliver  the  said  lands  to  my  possession 
'  having  cleared  off  the  arrears  of  Government  revenue  and  also  give  back 
'  this  bond." 

Puttabhirama  Ayyar,  for  appellant. 
Mr.   H.   G.   Wcdderburn,  for  respondents. 

This  appeal  came  on  for  hearing  before  their  Lordships  Mr.  Justice 
Parker  and  Mr.  Justice  Shephard  on  Monday,  the  14th  day  of  December 
1891,  when  the  Court  made  the  following 

ORDER  OF  REFERENCE  TO  FULL  BENCH: — The  District  Judge  has  held 
that  the  mortgage  executed  by  the  first  defendant  in  favour  of  the  plaintiff's 
late  husband  is  purely  a  usufructuary  mortgage,  and  that,  therefore,  the 


Vl.]  siVAKAMi  AMJKAL  v    GOPALA   BAVCNDIIAM  AYYAN        17  Mad.  133 

suit  which  is  brought  to  recover  the  money  secured  against  the  defendant      1893 
personally  and  by  sale  of  the  property  is  not  maintainable  DEC   7 

If   the   mortgage   instrument   contains   a   covenant  on   the   part   of   the       — 
defendant  to  pay  the  money,    we   think  there  can  be  no  doubt  that  the      FULL, 
action  lies      The  clause  on  which  the  plaintiff  relies  is  as  fallows  BENCH 

"  I  shall  pay  you  the  said  mortgage  amount  of  Rs    3, (XX)  in  (Jhittnu       — — 
11  Kiilavadi  of  the  year   1883   and  take  back   this  deed  of   mortgage   with    l7r]yL131 
11  possession   and   the   cancelled   bonds   mentioned   above  "     The   mortgage        \^ 
instalment  is  dated   10th   May    1873      Clearly   the   clause   quoted   impoits     M.  L.  J. 
a  covenant  to  pay  the  mortgage  money       But  it  is  said   that   the   clause         50. 
which  immediately  follows  shows  that  no   covenant   was  intended.     That 
clause  runs  thus 

"  If   I   fail   to  pay   the   mortgage   amount   in    the   said   Kalavadi,    then 

you    shall   receive    the    said   mortgage    amount    in    the    Chittrai    Kalavndi 
"  of  whatever  year  1  may  pay  it,   deliver  the  said   lands  to  my  possession 

having   cleaied    off    the    aireais   of    Government    jevenuc    and    also,    give 
"  back   the    bond  " 

We  are  unable  to  see  that  the  clause  is  in  any  way  inconsistent  with 
the  preceding  one 

By  the  first  clause,  the  mortgagor  covenants  to  lepay  the  money  in 
the  cultivation  season  of  1883,  by  the  second  clause,  it  is  stipulated  that 
on  the  mortgagor's,  default  to  pay  the  money  in  1883,  the  mortgagee  shall 
accept  payment  of  the  same  in  any  late  [133]  cultivation  season  In 
other  words,  this  second  clause,  which,  like  the  first,  is  for  the  immediate 
benefit  of  the  mortgagee,  limits  the  discretion  of  the  moitgagor  to  icpay 
the  money  and  redeem  the  land 

Naturally  the  mortgagee  was  anxious  not  to  be  called  upon  to  give  up 
his  security  except  at  a  season  when  the  land  could  not,  in  the  nature  of 
things,  be  bringing  him  in  any  piofH 

In  our  opinion  the  covenant  to  pay  is  not  affected  bv  the  clause,  but 
inasmuch  RS  in  the  case  cited  (Appeal  No  4  of  1891)  the  Chief  Justice 
and  Wilkinson,  J  ,  have  taken  a  different  view  of  the  manner  in  which 
a  similar  document  (the  terms  of  which  we  a?~e  unable  to  distinguish) 
should  be  construed,  we  refer  to  a  Full  Bench  the  question,  "  Whethei 
"  plaintiff  is  entitled  to  sue  for  sale  under  the  piovisions  of  the  Transfer 
"  of  Property  Act  "? 

In  pursuance  of  the  abore  reference,  the  case  came  on  for  hearing  on 
Friday,  the  24th  November  1893,  bafoie  a  Full  Bench,  consisting  of  the 
Honourable  the  Chief  Justice,  Justice  Sir  T  Muttusami  Ayyai  and  Mr 
Justice  Shephard,  when  the  Court  expressed  the  following 

OPINION. — "  We  are  clearly  of  opinion  that  the  mortgage  contains  a 
"  covenant  to  pay  and  that  therefore  a  suit  for  sale  lies 

This  appeal  came  on  for  hearing  this  day,  when  the  Court  dehveied 
the  following 

JUDGMENT. 

We  must  reverse  the  deciee  ^see  Full  Bench  decision)  and 
remand  thp  auit  for  disposal.  Costs  to  be  provided  for  in  the  revised 
decree 
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Nov.  16.  [131]  APPELLATE  CIVIL. 

Before   Mr.  Justice   Muttusami  Ayyar  and  Mr.   Justice   Best. 


KAJA   OOUNDAK   (Plaintiff)  Appellant  v.   KAJA   GOUNDAN 
AND   OTHERS    (Defendants), '  Respondents  * 


Sl-4  Ia4fch'  25th>  "29th  and  30th  August  and  16th  November,  1893.] 


M.L»J.     Sa/e   o/    mittah   for  arrears  of   revenue  —  Purchase   by    Government  —  Subsequent   sale    by 

85  Government—  Suit  by  owner  of  a  share  in  the  mittah  for  cancellation  of  second  sale 

—Revenue    Recovery    Act  —  Madras    Act    II    of    1864,    Sections    38,    69—  Limitation— 

Admisstbility  of  horoscope—  Indian  Evidence  Act  —  Act  I  of  1872,  Sectwns  17  and  18. 

The  plaintiff  was   the  owner  of  a  share   in   a  mittah  which   was  sold  on  15th 

February  1886  for  arrears  of  revenue  and   bought  by  Government,  who,  on  16th 

June  1886,  sold  it  to  the  first  defendant,  notifying  the  resale  in  the  form  prescrib- 

ed uiidei  Madras  Act  II  of  1864.    The  first  defendant  subsequently  resold  portions 

oi   the  mittah  to  defendants  3  and  5  to  8.     The  plaintiff  sued  for  cancellation  of 

the   second   sale   so   far   as   his   share   was  concerned,   instituting   a   suit   for   this 

purpose  on  31st  March  1890  : 

Held,  (1)  that  the  sale  of  16th  June  1886  was  not  a  sale  under  Section  38  of 
Act  11  of  1864,  although  the  notification  of  the  sale  was  in  the  form  prescribed 
by  that  Act,  hut  a  sale  by  Government  of  property  that  had  become  its  own  by 
reason  of  the  purchase  at  the  prior  sale  of  15th  February  ; 

(2)  that   even   assuming    the   sale  of   the   16th   June   1886   to   have   been    a   sale 
under  Section  38  of  Act  11  of  1864,  the  suit  was  time-barred  under  Section  59  of 
that  Act,  since  it  should  have  been   brought  within  six  months  from   the  date  of 
plaintiff's  majority,   viz  ,  29th  November  1888,  as  proved   by  his  horoscope,  which 
had  been  a  public  record  from  a  period  ante  /item  mot  am,  was  relied  upon  by  the 
defendants   in   the   present   suit,   and    was   put   in   as   an   '  admission  '    under   the 
Indian  Evidence  Act,  Sections  17  and  18  Ram  Narain  Kallta  v.  Monee  Bibee  (1) 
and    Satis    Chundar    Mukhopadhya    v.    Mohendro    Lai    Pathuk    (2)    distinguished; 

(3)  that   the   limitation   prescribed   by   Section    59  of   Madras   Act   11   of   1864   is 
applicable  to  sales  which  are  illegal  by  reason  of  contravening  some  express  law, 
as  well  as  to  sales  which  are  irregular.     Gobind  Lai  Roy  v.  Ramjanam  Misser  (3) 
relied    on. 

APPEAL  against  the  decree  of  P.  Dorasawmy  Aiyar,  Subordinate  Judge 
of  Bellary  and  Salem,  in  original  suit  No.  6  of  1890.  . 

The  facts  ot  the  case  are  stated  sufficiently  for  the  purposes  of  this 
report  in  the  judgment  of  the  High  Court.  The  decree  [138J  of  the 
Lower  Court  was  for  the  defendants.  The  plaintiff  preferred  this  appeal. 

Sadayopachariar,  for  appellant. 

The  Acting  Government  Pleader  (Subramanya  Ayyar),  Bhashyam 
Ayyanyar,  and  T.  Sabramanya  Ayyar,  for  respondents. 

JUDGMENT. 

BEST,  J  .  —  The  appellant  was  plaintiff  in  the  Lower  Court,  his  suit 
being  (1)  lor  cancellation,  so  far  as  his  share  ot  the  Puthur  mittah  (in 
Salem  district)  is  concerned,  of  a  sale  held  on  the  16th  June  1886  by 
which  the  entire  mittah  was  sold;  or  (2)  in  case  it  is  found  that  the  sale 
is  not  liable  to  be  set  aside,  for  a  declaration  that  defendants  hold  the 
plaintiff's  share  as  trustees  and  for  a  decree  directing  them  to  convey  to 
plaintiff  his  share  of  the  mittah  and  of  the  income  thereof  since  the 
date  on  which  defendants  got  possession  of  the  same. 

The  Subordinate  Judge  has  found  that  plaintiff's  suit  was  not  barred 

by  limitation,  and  that  if  the  suit  had  been  for  the  purpose  of  setting  aside 

- 
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the  first  sale  held  m  February  1886,  plaintiff  would  have  been  entitled  to  a 

decree,  but  that  the  second  sale  (of  June  1886)  is  not  one  that  is  open  to      Nov.  16. 

question  by  the  plaintiff,  as  it  was  a  sale  of  property  no  longe?  belonging 

to   plaintiff,    but    belonging   to    Government    as    purchaser    at    the    sale    of 

February   1886 

AB  is  seen  from  Exhibit  I  the  mittah  in  question  was  put  up  for  sale, 
for  arrears  of  revenue,  on  15th  February  1886,  when  there  being  no  other 
bidders,  it  was  purchased  on  behalf  of  Government  for  Rs  1,000  and  this 
fact  was  reported  to  the  Board  of  Revenue  on  the  following  day  (see  134-4 
Exhibit  T),  and  orders  were  also  issued  at  once  to  the  tieasury  to  credit  ^'«V  "*" 
this  sum  of  Rs  1,000  towards  the  an  ears  of  the  said  mittah  (see  Exhibit 
XXXIX,  also  Exhibits  XL  and  III)  The  mittah  was  again  sold,  on  16th 
June  1886,  on  the  Collector's  recommendation  contained  in  his  letter  to 
the  Board  of  Revenue  which  is  filed  as  Exhibit  H  (dated  llth  March 
1886),  the  resale  being  sanctioned  by  the  Revenue  Board's  Proceedings, 
dated  2nd  April  1886  (see  Exhibit  I)/ 

The  Collector's  letter  H  is  as  follows       "  Since  reporting  the  result  of 

"  the  sales  of  the  Puthur  and  Tammakunchi  mittahs,  I  have  the  honour  to 

"  inform  the  Board  that  I  have  received  two  offers,  one  for  Rs    35,000  for 

"  the  two  mittahs  that  have  been  sold      As  only  a  certain  number  of  the 

"  villages  of  each  mittah  (though  not  separately  registered)  belongs  to  the 

11  minor  proprietors  for  whose  default  they  were  sold,   and   as  the  owners 

of  the  other  villages  have  regularly  paid  their  share,   I  would  stronglv 

[138]    recommend   a  resale  to  enable   Kylasa   Goundan   who  has   offered 

11  the   Rs.    35,000  or   some   other  co-shaters   to   secure   these   old-standing 

mittahs  and  thus  arrange  among  themselves  to  clear  off  all  encumbrances 

This  Kylasa  Goundan  proposes  to  do      Government  can   in  no  case  be 

"  loser. " 

It  must  here  be  noticed  that  Tammakunchi  mittah  was  also  sold  on 
the  15th  February  1886  when  Puthur  was  sold,  and  bought  like  Puthui 
on  behalf  of  Government  for  Rs  1,000,  but  plaintiff  does  not  appear  to 
claim  any  omterest  in  that  mittah,  his  case  being  (vide  paragraph  2  of  the 
plaint)  that  there  had  been  u  partition  between  his  branch  of  the  familv 
and  that  of  defendants  1  and  3  to  8,  though  the  registiy  continued  joint 
By  I  "  the  resale  of  the  mittahs  is  sanctioned  as  lecornmended  "  with  the 
proviso  that  "  Kylasa  Goundan 's  offer  should  be  fixed  as  the  upset  pi  ice 

The  mittahfi  were  accordingly  resold  on  the  16th  June  1886,  when 
first  defendant  became  the  purchaser,  this  is  the  sale  that  is  now  sought 
to  be  set  aside,  and  which  the  Subordinate  Judge  has  held  to  he  not  a  sale 
under  Section  38  of  Act  II  of  1864,  but  a  sale  by  Government  of  pioperty 
that  had  already  become  its  own  by  reason  of  the  purchase  at  the  prior 
sale  of  15th  February 

The  first  question  for  consideration  in  this  appeal  is  whether  the 
Subordinate  Judge  is  right  ip  thus  holding  ?  The  answer  to  this  question 
must,  T  think,  be  in  the  affirmative  As  pointed  out  by  the  Subordinate 
Judge,  no  order  passed  by  the  Collectgi  cancelling  the  sale  of  Februaiy, 
with  reference  to  the  provisions  of  Section  38  of  Act  II  of  1864  as  amend- 
ed by  Act  III  of  1884,  has  been  produced  On  the  contrary,  it  is  admit- 
ted that  no  such  order  was  passed,  but  the  Collector's  letter  H  (above 
set  out  in  full)  is  referred  to  us  being  equivalent  to  such  an  ordei  Neither 
in  thiH  letter  however  nor  in  the  Revenue  Board's  order  thereon  (Exhibit  I) 
is  there  anything  said  about  setting  aside  the  previous  sale,  and  the  mere 
use  of  the  word  resale  clearly  implies  nothing  more  than  a  second  sale  It 
IB  clear  also  from  Exhibits  II  and  y  that  the  resale  was  with  reference  to 
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Standing  Order  No.  Ill  of  the  Board  of  Revenue  which  deals  with  lands 
Nov  16    Bought  in  by  Government.     No  doubt  the  notification  of  this  resale  was 
/      *   issued  in  the  form  prescribed  under  Act  II  of  1864  for  sales  on  account 
XppEL-    °^  arrears  °f  revenue;  but  it  is  explained,  on  behalf  of  the  respondents, 
LATE      ^mt  no  *orm  *Ui(*  ^16n  keen  prescribed  for  sales   under   Standing  Order 
CIVIL      ^°    m*     ^e  *n*s  rts  ^  mrty,  the  circumstance  [137]     that  in  the  notifica- 
.._'     tion  A  (clause  2)  the  current  revenue  payable  by  the  purchaser  is  entered 
17  M.      as  n^»   wneB  compared  with  the  corresponding  entry  in  B,  the  notifica- 
134-4     tion  of  the  sale  of  15th  February  (in  which  the  sum  is  stated  to  be  Rs. 
M.  L.  J.    8,532-1-7)   places  beyond  doubt   the  fact   that   the   '  resale  '    was   not  on 
**•        account  of  arrears  of  revenue,  but  of  property  that  belonged  to  Govern- 
ment as  purchasers  at  the  previous  sale.     Such  being  the  case,  the  order 
(Exhibit  O)  is  of  no  \\eight.     This  suit  which  is  for  setting  aside  the  sale 
of  16th  June  1886  for  irregularities  in  such  sale  must  therefore  fail. 

But  even  if  the  suit  did  not  fail  on  this  ground,  it  must  do  so  as  time- 
barred  in  so  far  as  cancellation  of  the  sale  is  sought.  The  period  of 
limitation  for  a  suit  of  this  kind  is  six  months  from  the  date  of  the  sale 
(see  Section  59  of  Act  II  of  1864  and  Venkata  v.  Chengadu  (1).  The 
appellant's  contention  that  the  limitation  prescribed  by  the  above  section 
is  inapplicable  to  sales  which  are  open  to  the  objection  of  illegality  (as 
distinguished  from  mere  irregularities)  by  reason  of  their  contravening 
some  express  law — such  as  Regulation  X  of  1831,  as  alleged  in  the  present 
case,  is  opposed  to  the  recent  ruling  (dated  8th  July  1893)  of  the  Privy 
Council  in  Gobind  Lai  Hoy  v.  Ramjanam  Mtsscr  (2),  where  a  similar  con- 
tention in  the  case  of  a  sale  under  Act  XI  of  1859  was  disallowed  on  the 
ground  that  "  a  sale  is  a  sale  made  under  the  Act  within  the  meaning  of 
the  Act,  when  it  is  a  sale  for  arrears  of  Government  revenue,  held  by 
the  Collector  or  other  officer  authorized  to  hold  sales  under  the  Act, 
although  it  may  be  contrary  to  the  provisions  of  the  Act  either  by  reason 
"  of  some  irregularity  in  publishing  or  conducting  the  sale,  or  in  conse- 
"quence  of  some  express  provision  for  exemption  having  been  directly  eon- 
**  travened."  '  * 

It  was  therefore  incumbent  on  appellant  to  have  brought  his  suit 
before  the  expiration  of  six  months  from  the  date  of  his  attaining  majority. 
If  it  were  a  fact,  as  alleged  in  the  plaint,  that  plaintiff  was  a  minor  till 
October  1889,  this  suit,  which  was  brought  on  31st  March  1890, 
would  be  in  time.  Put  the  Subordinate  Jud$e  has  found — and  no  doubt 
rightly — that  plaintiff  was  born  on  29th  November  1870  and  consequently 
attained  his  majority  on  the  29th  November  1888,  which  is  sixteen 
months  prior  to  the  institution  of  this  suit. 

[138]  The  fact  of  plaintiff's  birth  having  taken  place  in  November 
1870  is  proved  from  his  horoscope  (Exhibit  XXV)  which  was  produced 
by  his  mother  before  the  Tahsildar  in  November  1880.  It  is  initialled  by 
the  Tahsildar  with  the  addition  of  the  date,  10th  November  1880,  and  in 
the  deposition  VII  of  Kaliyammal  (appellant's  mother),  dated  9th  idem, 
she  is  found  to  have  stated  that  there  was  a  copy  of  the  horoscope 
with  Rama  Krishnier  and  that  she  would  "  send  a  person  and  get  it 
this  night."  Rama  Krishnier  has  -been  examined  as  defendants'  third 
witness  and  identifies  Exhibit  XXV  as  the  copy  which  he  then  gave 
to  Kaliyammal  It  is  now  produced  from  the  public  records  where  it 
appears  to  have  been  kept  ever  since  its  production  in  November  1880. 
Moreover,  there  is  no  room  for  doubt  as  to  its  identity  with  the 

(1)  12  M.  168.  (2)  21  C,  70. 


VI.]  RAJA  GOUNDAN  V   RAJA  GOUQDAN  17 

horoscope  produced  before  the  Tahsildar,    for    in    his    report    (X)    to    the 
Collector,    which    is   dated    12th    November    1880,    he   gives    the    plaintiff's  jjov 
age  as  9  years   llth  months  and   11  da>s  on  the   18th  idem,    and  in  the 
Collector's     letter    VIII     (of     13th     December     1880)     to     the     Board     of 
llevenue  the  plaintiff  is  stated  to  be   a  minor  '  no*    aged   10  years  '     As      LATE 
at  the  time  of  the  deposition  VII  and  production  of  XXV  there  was  no     QVIL 
reason  for  misrepresenting  the  age  of  plaintiff,  the  evidence  thus  afforded  ' 

may  be  safely  relied  on  It  is  also  in  accordance  \\ith  the  age  \?  M. 
of  the  plaintiff  as  stated  in  Exhibits  V  and  LJII,  the  foimer  of  which  134-=4 
is  a  deposition  of  Kahyammal,  dated  22nd  March  1879,  when  she  stated  M.  L.  J. 
the  plaintiff's  age  to  be  eight  years,  and  the  latter  a  petition  of  the  same  85> 
Kahyammal,  dated  7th  December  1879,  in  which  her  son's  age  is  given 
as  nine  years  This  petition  is  proved  by  defendant's  eighth  witness 
Ramalinga  Aivan,  by  whom  it  was  presented  on  behalf  of  Kahyammal 
under  the  vakabit  (Exhibit  LII)  These  documents  give  support  to  the 
evidence  of  defendants'  fouith  witness  Ramakawmi  Aiven,  who  was  mnna- 
ger  under  plaintiff's  father  fiom  Aksl^a  (1866-67)  till  his  death  in 
Iswara  (1877-78)  He  states  that  plaintiff  wua  born  in  the  year  Pramoduta 
(1870-71)  It  has  been  contended  on  behalf  of  appellant  that  the  horos- 
cope is  inadmissible  in  evidence  and  in  support  of  this  contention  we 
have  been  refeired  to  the  rulings  of  the  Calcutta  High  Court  in  7?am- 
naram  Kallm  v  Monre  Bibec  (1)  and  Satis  Chtinder  Mvlihopadhifa  v 
Mohendro  Lai  Pathult  (2)  Those  cases  are  not  on  all  fours  with  the 
present  one  In  both  the  Calcutta  cases  [139]  the  hoioscopea  weie 
produced  then  for  the  first  time  and  by,the  parties  relying  on  them;  where- 
as in  the  present  case  defendants  are  relying  on  a  horoscope  produced 
by  plaintiff's  mother  and  which  has  been  a  public  record  from  a  period 
ante  litem  motam  It  is  not  put  in  here  as  evidence  admissible 
under  Section  32  of  the  Evidence  Act,  but  more  as  an  '  admission,'  to 
which  Sections  17  and  18  of  that  Act  are  applicable  The  date  of  plaintiff's 
birth  is  found  to  be  29th  November  1870  and  this  finding  is  well 
supported  by  the  evidence  The  suit  so  fai  as  it  secvks  foi  cancellation  of 
the  sale  is*  consequently  time-barred  under  Section  59  of  Act  II  of  1864 

It  is  therefore  unnecessary  to  consider  the  alleged  illegalities  or 
irregularities  in  the  conduct  of  the  sale. 

But  it  is  further  contended  on  behalf  of  appellant  that,  even  if  plaintiff 
is  not  entitled  to  a  decree  setting  aside  the  sale,  the  first  defendant  should 
be  held  to  have  purchased  as  "a  trustee  on  plaintiff's  behalf  and  a  decree 
should  be  passed  awaidmg  to  plaintiff  his  share  of  the  zemmdtin  First 
defendant  was  in  no  sense  a  trustee  for  the  plaintiff,  and  there  is  no  reason 
whatever  for  holding  that  the  sale  was  brought  about  by  fraud  on  the  part 
of  the  defendants  As  is  seen  from  the  Collector's  letter  (Exhibit  II),  the 
arrears  of  revenue  on  account  of  which  the  mittah  was  sold  were  entirely 
due  on  the  villages  which  constituted  the  shaie  of  plaintiff's  branch,  and  the 
shares  of  defendants  3  to  8  were  sold  only  because  they  were  also  liable  in 
consequence  of  their  not  being  separatelv  registered  It  was  because  the 
revenue  due  on  the  other  shares  had  been  '  regularly  paid  '  that  the  Collec- 
tor recommended  the  resale  "  to  enable  Kylasa  Goudan  or  some  other  co- 
"  sharer  to  secure  these  long-standing  mittahs  and  to  arrange  among 
"  themselves  to  clear  off  all  encumbrances  "  There  is  therefore  no  ground 
for  presuming  fraud  from  the  circumstance  of  fiist  defendant  having 

(1)  9  C    613  (2)  17  C    849 
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1893      subsequently  to  his  purchase  on  16th  June  1886,  resold  portions  to  defend- 
,Nov.  16.  ftnts  3  and  5  to  8  respectively  under  Exhibits  G  and  F. 

I  would  dismiss  this  appeal  with  costs  (two  sets). 
-  MCTTUSAMI  AvYAR,  J.  —  I  concur. 

LATE  _ 

ClVIL  17  M.  110*1  M.L.J.  96. 

17  M.  [HO]  APPELLATE  CIVIL. 

134-4  ;        J 

M  L.  J.  Before   Mr.   Justice   Muttusanri  Ayyar  and   Mr.   Justice    Best, 

85.  _  ^ 

ABDUL   UAHIMAN   SAHEB   (Plaintiff),   Appellant   v.   ANNA   PILLAI 
(Defendant),  Respondent  *  [16th  and  23rd  October,  1893.] 

Rent  Recovery  Act  (Madras)—  Act  Vlll  of  1865,  Section*  9,  Ib—Stut  to  enforce  accept- 
ance of  pattah  —  Bona  fide  denial  by  defendant  of  plaintiff's  title  —  Jurisdiction  of 
Revenue  Court. 

The  plaintiff  obtained  a  permanent  lease  of  mam  lands  attached  to  a  mosque 
from  the  four  owners  thereof.  The  defendant  was  a  cultivating  tenant  on  the 
lands,  and  th.^  plaintiff  duly  offered  the  defendant  a  pattah.  The  defendant 
refused  to  execute  corresponding  muchilika  on  the  ground  that  the  plaintiff  was 
not  his  landlord,  since  the  first  of  the  aforesaid  owners  had  granted  a  lease  for 
36  years  to  a  person  who  had  sublet  the  land  to  the  defendant.  The  plaintiff 
thereupon  brought  a  suit  to  enforce  acceptance  of  pattah  under  Section  9  of 
Madras  Act  VIIT  of  1865.  The  Deputy  Collector  having  decided  the  case  in  the 
plaintiff's  favour,  the  defendant  appealed  and  the  District  Judge  dismissed  the 
suit  on  the  ground  that  the  defendant's  contention  raised  a  bona  fide  question 
of  title  which  ousted  the  jurisdiction  of  the  Deputy  Collector. 

Held,  that  there  is  no  provision  in  Madras  Act  VIII  of  1865  that  a  bona  fide 
denial  of  the  relationship  of  landlord  and  tenant  ousts  the  jurisdiction  of  the 
Revenue  Courts,  and,  with  regard  to  Section  10  of  the  Act,  that  "  whenever  a 
"  Court  is  invested  with  jurisdiction  to  determine  the  existence  of  a  particular 
44  legal  relation,  the  intention  must  be  taken  to  be  to  authorize  it  to  adjudicate 
"  on  every  matter  of  fact  or  of  law  incidental  to  such  adjudication."  Narayana 
Chanar  v.  Ranga  Ayyangar  (1)  and  Ayappa  v  Venkata  Krishnamarazu  (2) 
cited  and  followed. 

SECOND  APPEAL  against  the  decree  of  H.  H.  O'Farrell,  District  Judge 
of  Trichinopoly,  in  appeal  suit  No.  79  of  1891,  reversing  the  decision  of 
the  Court  of  the  Deputy  Collector  in  summary  suit  No.  4  of  1890. 

The  facts  of  this  case  appear  sufficiently  for  the  purposes  of  this 
report  from  the  following  judgment. 

The  plaintiff  preferred   this  second   appeal. 

Balajce  Uau,  for  appellant. 

Sunkara  Menon,  for  respondent. 

JUDGMENT. 

[Ill]  This  was  a  suit  to  enforce  the  acceptance  of  a  pattah  under 
Act  VIIT  of  1865.  The  land  in  respect  of  Which  the  pattah  was  tendered 
admittedly  belongs  to  a  mosque  called  Kazi  Abdulla  Asari's  mosque. 
Appellant  claimed  to  be  respondent's  landlord  under  a  permanent  lease 
granted  to  hirp  by  one  Abdul  llahiman  and  his  three  sisters  whom  he 
described  to  be  entitled  to  the  land.  He  further  alleged  that  respondent 
was  a  tenant  cultivating  about  4  acres  of  land.  It  was  conceded  that 
appellant  duly  tendered  a  pattah,  but  respondent  denied  that  the  former 
was  his  landlord.  He  contended  that  Abdul  Rahiman  granted  a  lease 
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for  35  years  to  one  Ragavendra  Rao,  who  sublet  the  land  to  him      The       If 93 
first   issue   in   the    case   was   whether   appellant's    lessors    were    competent   OCT.  23 
to    execute    the    permanent    lease    in    his    favour,    and    the    Deputy    Col-  ^  " 

lector   decided   the  question   in    appellant's   favour,    observing   that    Abdul    APFEL- 
Rahiman,    who    granted    the    lease    to    Ragavendra    Rao,    was    only    one      LATE 
of    four    mamdars    whilst    all    the    four    mamdars    granted    the    perma-     CIVIL. 

nent  lease  to  appellant,   that  Ragavendra's  lease  was  further  a  benamee      

transaction  and  that  it  was  never  acted  upon      On  appeal,  the  Judge  die-       17  M. 
missed  the  suit  and  rested  his  decision  on  the  ground  that   respondent's      140=4 
contention  raised  a  bona  fide  question  of  title  which  ousted  the  ]unsdic-     M.  L.  J. 
tion  of  the  Deputy  Collector      It  is  argued  on  appellant's  behalf  that  the 
Judge  is  in  error  in  dismissing  the  suit  for  the  reason  that  there  was  a 
bona  fide  dispute  as  to  title  and  that  he  should  have  proceeded,    as  was 
done  by  the  Deputy  Collector,   to  adjudicate   upon  it      It  is  provided  by 
Section    10,    Act    VIII    of    1865,    that    the    Collector    shall    first    inquire 
whether  the   party   was  bound  to   accept   a   pattah   and   give    a   muchihka 
and  that,   unless  this   is  proved,   the   suit   shall   be   dismissed   with   costs 
Whilst  it  is  thus  clear  that  the  Judge  is  bound  to  decide  whether  there  ia 
the  relation  of  landholder  and  tenant  for  the  year  for  which  the  pattah  is 
tendered,  there  is  no  provision  in  the  Act  that  a  bona  fide  denial  of  that 
relation  is  a  good  defence  or  ousts  the  jurisdiction  of  Revenue  Courts 

Whenever  a  Court  is  invested  with  jurisdiction  to  determine  the 
existence  of  a  particular  legal  relation,  the  intention  must  be  taken  to  be 
to  authonze  it  to  adjudicate  on  every  matter  of  fact  or  of  law  incidental 
to  such  adjudication.  The  Judge  oifght  to  have  determined  whether 
Ragavendra  Rao's  lease  was  acted  upon,  whether  it  was  not  a  benamee 
transaction,  or  whether  the  actual  relation  of  landlord  and  tenant  existed 
as  between  appellant  [142]  and  respondent,  otherwise  a  tenant  who  was 
originally  let  into  possession  by  A  and  paid  him  rent  for  a  series  of  years 
may  collude  with  an  adverse  claimant  and  render  his  landlord's  right  to 
tender  a  pattah  mfructuous 

The  decision  in  Narayana  Chariar  v  Ranga  Ayyangar  (I)  proceeds 
on  this  principle  There  the  suit  was  brought  by  the  tenant  and  the 
landlord  denied  the  tenancy  The  Head  Assistant  Collector  dismissed 
the  suit  observing  "  as  a  question  regarding  the  existence  or  otherwise  of 
11  the  relationship  of  landlord  and  tenant  has  arisen  in  this  case,  the 
11  matter  must  be  determine^  in  the  regular  way  " 

The  District  Judge  concurred  in  that  opinion,  but  the  High  Court 
remanded  the  case  for  trial  on  the  merits,  and  the  learned  Judges  observed  . 
The  Judge  is  to  try  the  case  The  plaintiff's  case  IB  that  he  is  a  tenant 
and  entitled  to  a  pattah  which  defendant  denies  To  say  that  the 
Collector  is  to  hold  his  hand  and  make  no  further  inquiry  merely  because 
the  landholder  denies  that  plaintiff  IB  his  tenant,  is  to  put  it  in  the  power 
of  the  landholder  always  to  deprive  the  tenant  of  the  remedy  by  summary 
suit  given  him  by  Section  8 

Again,  in  Ayappa  v  Venkata  Kriahnamarazu  (2),  the  tenant's  defence 
was  that,  though  he  was  a  tenant  in  the  zemindari,  the  plaintiff  was  a 
member  of  an  undivided  family  together  with  three  other  persons,  that  the 
defendant  had  already  accepted  pattah  and  executed  a  muchihka  made  out 
in  the  names  of  the  plaintiff  and  his  two  coparceners  The  District  Judge 
held  that  the  plaintiff  being  the  registered  zemindar,  had  a  right  to 
compel  defendant  to  accept  the  pattah,  and  the  High  Court  upheld  the 

(i)  15  M.  223.  '         *  (2)  15  M   484 
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1893       decision  as  correct.     These  are  the  latest  decisions  on  the  question  and 
QcT  23    ^ie  Principl°  on  which  they  rest  appears  to  be  open  to  no  objection. 

*      '  We  sot  aside  the  decree  of  the  District  Court  and  remand  the  case 

for  trial  on   the  merits. 

Costs  of  this  appeal  \\ill  abide  and  follow  the  result. 


17  M.  143. 

[143]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Mnttttsami  Ayi/ar  and  Mr    Justice  Handhy. 


SANKARAMURTI  MUDALIAR  (Plaintiff's  Representative),  Appellant  v. 

CHIPAMBARA  NADAN   (Defendant),   Respondent.* 

[15th  February,  1893.] 

Suit  by  the  Dharmakarta  of  a  temple  to  recover  possession   of  temple  property  — 
Religious  Endowments  Ait— Act  XX  of  1863,  Section  12. 

The  right  to  bring  suits  for  the  recovery  of  the  property  of  a  religious  or 
charitable  institution  is  vested  in  the  trustee  or  manager  of  such  institution, 
unless  he  is  precluded  by  any  special  law  from  exercising  it  There  is  nothing  in 
the  Religious  Endowments  Act  to  take  away  such  powers  Section  12  relates 
only  to  the  rents  of  property  transferred  by  Government  to  the  committees  of 
such  institutions. 

SECOND  appeal  against  the  decree  of  P.  Dorasawmy  Iy»,  Second 
Subordinate  Judge  of  Tinnevelly,  in  appeal  suit  No.  229  of  1890,  affirming 
the  decision  of  S.  Krishnasawmy  Aiyar,  District  Munsif  of  Srivilliputtnr, 
in  original  suit  No.  308  of  1889. 

The  plaintiff,  \\ho  had  been  appointed  as  Dharmakarta  of  a  temple 
by  a  committee  constituted  under  Act  XX  of  1863,  sued  to  recover  from 
the  defendant  possession  of  certain  property  belonging  to  the  temple. 
The  Lower  Courts  held  that  only  committees  are  empowered  by  Section 
12  of  Act  XX  of  1863  to  bring  such  suits,  and  that  no  authority  is  given 
them  to  delegate  that  power,  and  that  consequently  the  plaintiff  could  not 
maintain  the  suit.  Against  the  decree  of  the  Second  Subordinate  Judge 
the  plaintiff  preferred  this  appeal. 

Desikachariar,  for  appellant. 

The  respondent  was  not  represented. 

JUDGMENT. 

The  Lower  Courts  are  in  error  in  supposing  that  the  present  suit  is  of 
the  nature  of  the  suits  which  the  committee  are  authori/ed  to  bring  by 
Section  12  of  Act  XX  of  1863.  That  section  relates  only  to  the  rents  of 
property  transferred  by  the  Board  of  Revenue  or  local  agents  of  Govern- 
ment to  the  committee,  and  it  is  not  alleged  that  the  property  in 
question  in  this  [144]  suit  was  so  transferred,  and  moreover  this  is  not  a 
suit  for  rent.  The  right  to  bring  suits  for  the  recovery  of  the  property  of 
a  religious  or  charitable  institution  is  vested  as  an  ordinary  incident  of  his 
office  in  the  trustee  or  manager  or  such  institution,  unless  he  is  precluded 
by  any  special  law  from  exercising  it.  There  is  nothing  in  the  Act  to  take 
away  such  right  from  trustees  appointed  by  the  committee,  and  therefore 
plaintiff  is  entitled  to  maintain  this  suit.  We  reverse  the  decrees  of  the 
Courts  below  and  remand  the  suit  to  the  Court  of  first  instance  for  dis- 
posal on  the  merits.  Costs  hitherto  incurred  including  costs  of  this  appeal 
will  be  costs  in  the  cause. 

*  Second  Appeal  No.  882  of  1892, 
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Before  Mr    Justice  Muttusami  Ayyar  and  Mr    Justice  Best 


KVMANAYYA   (Plaintiff),   Appellant  v     RANGAPPAYYA  AND 

ANOTTIKK   (Defendants   'Nos.   2  and  3),    Urn  pendents  * 

1 17th   March,    1803  ] 

Stltcchmetit  before  judgment — \uit  against  one  member  of  undnnded  Hindu  family- 
Death   of  defendant   before   da  tec— Kit/lit   of  survivorship 

Where,  in  a  suit  against  one  member  of  an  undivided  Hindu  family,  not  as 
repiescnting  the  family*  tlieie  is  an  atlachment  before  judgment  of  family 
propei  ly,  and  the  defendant  dies  before  drcicr  is  passed,  the  right  of  survivor- 
ship lakes  effect  before  the  atlachment  becomes  cffeclual  for  the  purpose  of 
execution  ^adayappa  \  Ponnama  (f)  followed 

|K,   16  C    P    L    R    19   (26),   D.  26  M    60-t  (606)  =13   MLJ    308] 

SECOND  appeal  against  the  decree  of  S  Subbaiyar,  Subordinate 
Judge  oi  South  Canara,  in  appeal  suit  No  188  ot  1890,  confirming  the 
deciee  of  S  Raghunatharya,  District  Munsif  of  Karkal,  in  original  suit 
No  41  of  1800 

Suit  to  recover  Rs  1,078-8-0  due  under  a  rogisteied  bond  executed 
by  defendant  No  1  in  plaintiff's  favour  Defendant  No  1  died  after 
the  institution  of  the  suit  and  hefoin  the  summons  was  seived  on  him, 
but  after  ceitam  land  belonging  to  him,  and  defendants  Nns  2  and  3, 
had  been  provisionally  attached  LTefendants  Nos  2  and  3  were  then 
sued  a»  the  peisonal  lepieientatives  [145]  of  defendant  No  1  The 
Lower  Com  Is  |)assed  deciees  in  favoui  of  the  defendants  and  the  plaintiff 
prcteried  this  second  appeal 

Patlabhnama  /l///yar,  for  appellant 

Kamachandni   /?«?/  Sahch   and  Rang  a   7?a?<,  for  respondents 

JUDGMENT 

Tt  is  aigued  before  us  that  the  debt  contracted  b\  the  deceased 
first  defendant  \\as  a  fanul\  debt  and  is  therefore  binding  on  the  respond- 
ents, and  that  the  Suboidmate  Judge  is  in  eiior  in  omitting  to  record  a 
finding  on  this  point 

The  suit  was  originally  Jnought  against  fust  defendant  alone  upon  a 
bond  executed  b\  him  He  does  not  appear  to  have  been  sued  as  re- 
presenting the  family,  and  defendants  Nos  2  and  3  were  only  brought  in 
aftei  his  death  as  his.  legal  repiesentatives  In  the  view  that  the  debt  was 
a  family  debt,  the  contention  in  the  Courts  below  as  to  the  effect  of  the 
attachment  on  survivoiship  was  immateual  This  contention  is  at 
variance  with  the  case  on  which  the  parties  proceeded  to  trial  in  the 
Courts  below 

As  to  the  effect  of  the  attachment  on  survivorship,  it  is  to  be  observed 
that  the  attachment  in  question  was  one  befoie  judgment,  and  intended 
to  protect  the  property  from  alienation  b\  the  defendant  pending  the  deci- 
sion of  the  suit  Till' decree  v>as  passed  it  could  not  operate  to  render  the 
attached  piopeity  available  for  sale  in  execution  In  the  case  before  us 
there  was  no  decree  when  the  respondents'  right  of  survivorship  accrued  on 

*  Second  Appeal  No    829  of  l8Q2T 
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the  death  of  the  first  defendant,  and  the  principle  laid  down  in  Sadayappa 
MARCH    v-   Ponnama  (1),   we  think,   governs  this  case;   consequently  the  right  of 
survivorship  took   effect   bofore  the   attachment   became   effectual  for  the 
purpose  of  execution.     The  result  is  that  the  appeal  fails  and  is  dismiss- 
with  costs. 


LATE 


CIVIL.  17  M.  146. 

APPELLATE  CIVIL. 


ITM44 

Before  Sir  Arthur  J.  H.  Collins,  Kt.y  Chief  Justice  ,  and 
Mr.  Justice  Davics. 


PONNAYYA  GOUNDAN   (Plaintiff),   Appellant  v.   MUTTU  GOUNDAN 
AND   ANOTHER    (Defendants),    Respondents.*    [25th    September,    1893.J 

Sale  of  immoveable  property— 'transfer  of  Property  Act— Act  IV  of  1882,  Section  54-— 
Effect  of  registration  of  sale-deed. 

Registration  of  a  sale-deed  constitutes  a  sufficient  delivery  of  the  deed  to  pass 
the  interest  in  land  contained  therein.  Narain  thunder  Chuckerbutty  v. 
Dataram  (2)  followed. 

[F.,  11  Ind.  Cas.  24-10  M.L.T.  44=0911)  2  M.W.N.  376  (377);  14  Ind.  Cas.  120 
(121);  1  M.L.T.  432;  R.  3  O.C  215  (222);  D.,  28  M.  124  (126)=14  M.LJ. 
493;  21  T.LR.  119.1 

SECOND  appeal  against  the  decree  of  L.  A.  Campbell,  District 
Judge  of  Coimbatore,  in  appeal  suit  No.  62  of  1892,  reversing  the  decree 
of  the  Court  of  the  District  Munsif  of  Udamalpet,  in  original  suit 
No.  136  of  1891. 

The  plaintiff  sued  for  a  decree  establishing  his  right  to  certain  im- 
moveable  property  and  for  the  possession  thereof;  for  the  recovery  of  a 
sale-deed  executed  and  registered  by  the  first  defendant  in  respect  of 
the  said  property,  and  for  the  cancellation  and  delivery  to  the  plaintiff 
of  a  sale-deed  executed  and  given  by  the  first  defendant  to  the  second 
defendant.  The  plaintiff  having  agreed  to  purchase  certain  immoveable 
property  of  the  first  defendant,  paid  to  him  Us.  60  for  earnest  money 
and  expenses,  and  it  was  agreed  between  them  that  the  first  defendant 
should  write  the  sale-deed  and  get  it  registered  on  that  very  day  and 
deliver  it  to  the  plaintiff  within  five  days,  upon  which  the  balance  of  the 
purchase  money  should  be  paid.  Defendant*  executed  and  got  the  docu- 
ment registered  on  the  day  agreed  upon,  and  thereupon  he  proceeded  to 
sell  the  property  to  the  second  defendant,  and  executed  and  registered  a 
sale-deed  in  respect  of  the  second  sale. 

The  District  Munsif  decreed  the  cancellation  of  the  second  sale- 
deed  and  specific  performance  of  the  contract  to  sell  the  property  to 
the  plaintiff. 

[117]  The  District  Judge  set  aside  the  decree  of  the  Lower  Court 
and  dismissed  the  suit,  on  the  ground  that  the  plaintiff  had  failed  to 
perform  his  part  of  the  contract,  inasmuch  as  he  neither  tendered  nor 
paid  the  balance  of  the  purchase-money  on  the  execution  and  registration 
of  the  document. 

The  plaintiff  preferred  this  appeal. 

Bhashyam  Ayyangar,  for  appellant. 

Kothandaramayyar,  for  respondents. . 
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JUDGMENT.  W9j 

We  arc  oE  opinion  that  the  registration  of   the  sale-deed  to   plainhff  SEP  25. 

effected  a  transfer  of  the  property  to  him  by  virtue  of  Section  64  of  the  — — * 

Transfer     of     Property     Act      It     has     been     held     in     Narain     Chunder  AppEt- 

Chucltcrbwtly   v     Dafaram   (1)   that   a  registered  transfer  without'  delivery  LATE 

of    possession    will    pass    any    interest    in    land,     and    we    consider    thai  ClYft; 

registration    constitutes    a    sufficient    delivery    of    the    deed    to    pass    such  -> 

interest,  Otherwise  the  object  of  registration  would  be  defeated,  that  UM.  U8^ 
object  being  to  let  all  the  \\orld  know  in  whom  the  title  to  property 
lies  We  must  therefore  reveibe  the  decree  of  the  District  Judge  and 
restore  that  of  the  Munsif,  the  plaintiff  still  being  liable  for  the  balance  of 
the  unpaid  puiclmse-money  The  defendants  must  pay  the  plaintiff's  costs 
m  this  and  m  the  Lower  Appellate  Court 


17   M.   147. 

APPELLATE  CIVIL 

Before  Sir  Arthur  J.  H    Collins,   Kt  ,   Chief  Justice,  and 
Mr    Justice  Shephard 


CHOCKALINGA  PILLAI   (Defendant],   Appellant  v     NATEHA 

AYYAR   AND   ANOTHER    (Plaintiffs),    Respondents  * 

[llth  and  14th  July,   1893  ] 

Letters  of  administration — Promissory  note  gwcn  to  a  firm  consisting  of  two  undnidcd 
Hindu  brothers — Decease  of  the  brothers — Suit  on  note  by  their  sons  without  tak- 
ing out  letters 

Two  brothers,  membeis  of  an  undivided  Hindu  family,  who  traded  as  'T 
J}ravier  and  Brother',  became  the  holders  of  a  promissory  note  given  lo  the  fiim 
The  elder  brother  having  died,  his  son  joined  the  firm  in  his  place,  and  he  and 
[148]  his  uncle  filed  a  suit  against  the  maker  of  the  note,  but  before  the  action 
was  heard  the  uncle  died,  and  his  son  (a  minor)  was  substituted  as  plaintiff  for 
him,  suing  by  the  other  plaintiff  as  his  next  friend  The  plaintiffs  had  nol 
taken" out  letters  of  administration  to  their  respective  fathers'  estates 

Held,  (i)  that  assuming  that  the  younger  brother  could  have  sued  as  smvu- 
mg  member  of  the  firm,  on  his  death  the  necessity  for  taking  out  letters  of 
administration  could  not  be  avoided, 

(2)  that,  if  the  debt  was  in  reality  due  to  the  plaintiffs'  family  and  not 
to  the  obligees  of  the  bond,  they  could  not  sue  upon  it  in  their  own  right  of 
survivorship  without  taking  vut  letters  of  administration,  since  the  piomissory 
note  did  not  disclose  the  natmc  of  (lie  debt,  and,  moreover,  the  other  members 
of  the  family  should  have  been  joined  Jb  plaintiffs  Venkataramanna  v  Venkayya 
(2)  distinguished 

APPEAL  against  the  judgment  ot  Hundley,  J  ,  in  civil  suit  No.  150  of 
1889  on  the  file  of  the  High  Couit,  original  eide. 

The  plaintiffs  sued  to  recover  the  sum  of  Rs  3,096-10-8  due  on  a 
promissory  note  under  the  lolloping  circumstances.  T  lyavier,  the 
deceased  father  of  the  second  plaintiff,  and  Visvanadha  Ayjar,  the  deceased 
father  of  the  first  plaintiff,  weie  undivided  Hindu  brothers,  who  carried 
on  business  under  the  firm  and  stjle  of  T  Tyavier  and  Brother  In  1884, 
m  the  course  of  business,  the  firm  lent  the  sum  of  Rs.  2,000  to  one  P.  A. 
Chock ahngam  Pillai,  defendant  in  the  piesent  suit,  taking  from  him  a 
promissory  note  for  the  amount  and  interest  thereon  at  12  per  cent,  per 
annum.  T  lyavior  having  died,  his  son,  T  I  Vythmatha  Ayyar,  the 

*  Appeal  No    19  of  1892 
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second  plaintiff,  joined  the  firm  in  his  place,  and  in  1887  the  defendant 
endorsed  on  the  note  a  renewal  of  his  promise  to  payrt)  In  1889  the  firm 
filed  a  suit  against  the  defendant  to  recover  the  amount  of  the  loan  and 
interest,  but  before  the  hearing,  the  first  plaintiff  died  and  his  son, 
T.  Natesa  Ayyar  (a  minor)  appeared  as  plaintiff  in  his  stead  by  his  next 
friend  the  second  plaintiff.  The  plaintiffs  had  not  taken  out  letters  of 
administration  to  their  respective  fathers'  estates. 

Handley,  J.,  delivered  judgment  for  the  plaintiff  on  the  ground,  inter 
alia,  that  letters  of  administration  were  not  necessary  for  the  maintenance 
of  the  »uit  since  it  \vas  a  suit  by  a  surviving  partner  to  recover  a  debt  due 
to  the  /inn,  and  not  a  suit  to  recover  a  debt  due  to  a  deceased  person. 
The  defendant  preferred  this  appeal. 

Branson  and  Branson,  for  appellant. 

Sadayo^achariar  and  Krishnamachaiiar,  for  respondents. 

JUDGMENT. 

1149]  The  document,  which  is  in  the  nature  of  a  bond,  is  executed 
by  the  appellant  in  favour  ot  Yisvanadha,  originally  a  plaintiff  on  the 
record,  but  now  deceased,  and  I\;mer,  who  died  before  action  brought. 

The  question  is  whether  the  suit  is  maintainable,  no  letters  of  ad- 
ministration having  been  taken  out  to  Visvanadha  o;*  Ivavier.  The  learned 
Judge  has  held  that  letters  \vere  not  required  because  the  action  was  not 
to  recover  a  debt  due  to  a  deceased  pel  son,  but  "s\as  an  action  by  the  sur- 
viving member  of  a  firm.  In  sa\mg  this,  luwever,  he  overlooked  the  fact 
that  the  surviving  partner  also  \vas,  at  the  time  of  trial  himself,  dead  and 
that  the  actual  plaintiff  Natesa  \\as  seeking  to  recn\er  a  debt  due  to  his 
deceased  father  Visvanadha.  Assuming,  therefore,  that  the  latter  could 
have  sued  alone  as  the  surviving  partner,  ue  fail  to  see  how,  on  death, 
the  necessity  of  taking  out  letters  of  administration  can  be  avoided.  But 
it  has  been  argued  that  the  money  was  really  owing  to  the  family  and  not 
to  the  obligees  of  the  bond,  and  that  the  plaintiffs  as  members  ot  the 
family  were  entitled  to  sue  in  their  o\\n  right  of  survivorship  without 
obtaining  letters  of  administration.  \fcn1iataramann<i  v  Vcnlayya  (J)  was 
cited  in  favour  of  this  contention.  What  uas  said,  however,  in  Vcnhata- 
ramanna  v.  Venkayya  (1)  v\as  that,  if  on  the  face  of  the  document,  it 
appeared  that  the  debt  was  a  family  debt,  the  surviving  member  might 
sue  in  his  own  interest,  the  money  being  due  to  the  family.  In  the  present 
case  the  bond  does  not  show  the  nature  of  the  debt  and  therefore 
the  decision  is  really  not  applicable. 

Moreover,  if  it  \vas  competent  to  the  plaintiffs  as  being  themselves 
primarily  and  not  in  a  representative  character  interested  in  the  claim,  the 
other  members  of  the  family  ought  to  have  been  joined,  and  no  application 
to  join  them  was  made  though  the  objection  of  non-joinder  was  taken  at 
the  earliest  opportunity. 

It  is  said  that  the  second  plaintiff  became  a  member  of  the  firm  on  the 
death  of  lyavier  and  that  as  such  he  is  entitled  to  sue,  but  that  contention 
is  clearly  unsound.  The  right  originally  vested  in  lyavier  might  have 
been  assigned  to  the  plaintiffs  or,  on  I}avier's  death,  might  have  passed 
to  his  representative.  But  it  certainly  did  not  pass  to  him  owing  to  the 
mere  fact  that  he  joined  [150]  the  firm.  In  our  opinion  the  plaintiffs' 
suit  was  not  properly  framed  arid  ought  to  have  been  dismissed. 
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If  Visvanadha  Ayyai   and  Ivavier  were  partners  of  a  fiim  constituted 
in  tlic  ordinary   way   by   contiact,    as    appears   to  have  been   the   case,    for  JULY  14 
otherwise  the  second  plaintiff  would  not  have  been  sard  to  have  ]omed  the       __ 
firm  on  his  lather's  death  (see  Ram  Narani  Nujmny  Doss  v    Ram  Chunder    APPEL- 
Janhcu  Loll  (1),)  then  it  is  clear  that  their  repiefcentatives  01   at  least  the       LATE 
lepresentative  of  the  survi\or  must  ebtahlish  his  chaiactei    as  such  in   the     £lVIL 
legal  \\ciy  by  taking  out  letters  of  administration.     In  that  case  the   Act       _  ' 
clearly    applies  17  MP  147 

On  the  othei  hand,  it  it  is  said  tlial  the  money  was  due  to  the  family 
and  that  the  plaintiffs  as  suiviving  mernbois  of  the  family  weie  suing  to 
recover  it,  they  are  met  with  the  difficulties  a  heady  mentioned 

We  must  levcise  the  decree  and  dismiss  the  suit  duccting  the  plaintiffs 
to  pay  the  costs  throughout 


17   M.   150. 

APPELLATE  CIVIL 
Before    Mt     Jualicr    Mirftnnanii    Aijyai    and    Mi     Justice    Beat 


SRI   HAJA   HAU   VENKATA  KUMAR  v  MMIIPATI   HVRYA   HAH 
(Plaintiff),   Appellant  v    SKT  UAJA  UAH  CIIELLAYAMMI 

(rAiiu    (Defendant),    Respondent  * 
[25th  Apul  and  20th  Octobci,    1893  J 

Grant  of  portion  of  impartible  letnindan — Constriction  of  instrument  to  ynint — 
Absolute  grant — Creation  of  separate  estate  in  faroiir  of  ytantee  as  between  Inn' 
and  ytantor — Restriitwn  in  instrument  fontrai'enincj  Hindu  law  of  sitctession 

In  a  suit  foi  the  ieco\cry  of  possession  of  an  cslale,  it  appeared  that  the  cslatr 
in  question  hail  formerly  formed  a  poilion  of  an  mpartible  zcminddii,  but  had 
hceii  gi anted,  in  the  year  1845,  by  the  plaintiff's  falhei  to  his  youngci  brother,  in 
whose  name  the  estate  was  icgisteicd  in  the  (  ollcclor's  books  as  a  separate 
estate  The  instrument  of  grant  provided  (inter  alia)  that  in  case  of  failure  of 
self -begotten  male  issue  in  the  grantee's  line,  the  immovcable  properly  of  thr 
giantce  should  be  put  in  possession  of  the  giantor's  line  On  the  death  of  the 
iirst  grantee,  the  1151]  property  passed  into  the  possession  of  his  two  sons, 
and  on  the  death  of  the  elder  son  it  came  into  the  possession  of  the  younger  sou 
On  his  death,  without  male  issue,  the  estate  passed  into  the  possession  of  his 
widow,  defendant  in  the  picscnt  suit  The  plaintiff  contended  that  the  grant 
made  to  respondent's  father-in-law  was  a  maintenance  grant,  that  under  its 
terms  the  estate  reverted  to  his  father  (  now  deceased)  on  the  death  of  res- 
pondent's husband,  when  there  was  a  failuie  of  male  hens  in  his  branch,  and 
that  notwithstanding  the  jfl'ant,  the  members  of  the  two  branches  did  not  cease 
to  be  co-parceners,  and  that  consequently  the  right  of  survix  oislnp  of  the  plain- 
tiff attached  to  the  exclusion  of  the  defendant 

Held,  that,  on  the  construction  of  the  instrument  of  grant,  the  estate  became, 
by  virtue  of  that  instrument,  the  separate  and  absolute  properly  of  respondent's 
branch  of  the  family,  and  that  the  provision  in  that  instiumcnL  pui  porting  to 
create  a  special  right  of  lc^erslon  in  case  of  failure  of  male  issue  contravened 
the  principle  laid  down  in  the  Tagorc  case  and  was  mopci  alive 
[R.,  Jl  C  561  (569)  ] 

APPEAL    against    the    duciee    of    the    Subordinate    Judge's    Court    of 
Cocanadu  in  original  suit  No    27  of  1888 

The    facts   of   the    case    appear    sufficiently    foi    the    purposes    of    this 
report  from  the  following  judgment  of  the  High  Court 
Bhaahyam  Ayyangar,  for  appellant 
Subramanya   Ayyar,   for  lespondent 

*  Appeal  No    44  of  i892 
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JUDGMENT. 

OCT.  20.  This  was  a  suit  brought  by  the  late  Zemindar  of  Pithapuram  to  re- 
cover  possession  of  an  estate  called  the  Kolanka  estate.  The  plaint  prayed 

APPEL-  also  for  a  decree  for  mcane  profits  at  the  rate  of  Rs.  26,400  per  annum  for 
LATE  fasli  1297  and  subsequent  years  till  delivery  of  possession.  The  appellant 
Civil*  is  the  present  minor  Zemindar  of  Pithapuram,  and  respondent  is  his 
paternal  grandfather's  brother's  son's  widow.  The  subjoined  pedigree 

17  M.  150.  shows  how  the  parties  are  related  to  each  other  and  to  the  other  members 
of  their  family:  — 

Sri   Raj?    Niladri  Rau   Bahadur   Garu, 
who  died  in   1828. 

i 


Sri   Raja   Rau   Venkata  Kumara   Venkata   Rau 

Mahipati  Surya    Rau    Garu.  Bahadur  Garu,   Widow, 

ILakshmi   Narasu   A  mm  a 
Garu. 

Sri  Raja   Rau  Venkata  | 

Mahipati  Gangadhara  sons 

Rama    Rau    Bahadur   Garu.  j 

original    plaintiff.  |  | 

Venkata   Mahipati  Venkata    Mahipati 

Dharma    Rau,    who  Surya   Rau,  who 

„       „    .  died  in    1881    without  died   in   1887.     Widow 

Sri  Raja  Rau   Venkata  iisue,     WidOWf    Sub-  Chellayammi   Garu. 

Kumara   Mahipati  feayya   Amrai  Garu. 

Surya  Rau  Bahadur 
Garu,  minor  appellant 

[152]  The  estate  of  Kolanka  had,  prior  to  1845,  formed  part  of  the 
zamindari  of  Pithapuram  which  is  impartible  property  belonging  to  appel- 
lant's family  and  descending  in  accordance  with  the  rule  of  primogeniture. 
Exhibit  I  declares  that  it  was  the  ancient  custom  of  the  family  for  the 
eldest  male  in  the  eldest  line  to  manage  the  zemindari,  and  for  the  other 
members  to  receive  from  him  a  periodical  money  allowance  on  account 
of  their  maintenance.  On  the  26th  April  1845,  appellant's  grandfather 
severed  nine  villages  from  the  zemindari,  constituted  the  group  into  a 
separate  estate  and  granted  it  to  his  younger  brother  who  was  respond- 
ent's father-in-law. 

Exhibit  I  is  the  instrument  whereby  the  grant  was  made,  and  it  is 
in  these  terms  :  — 

"  Kararnamah  (agreement)  executed  on  Saturday  the  5th  Ghaitra 
"  Bahula  of  Visvavasu,  corresponding  to  26th  April  1845,  by  (me)  Sri  Raja 
"  Rau  Venkata  Surya  Rau  Bahadur,  Zemindar  of  Pithapuram,  &c.,  in 
"  favour  of  my  younger  brother,  Raja  Kumara  Venkata  Rau. 

"  The  conditions  agreed  to  by  us  are  as  follow:  — 

"1.  As  from  the  days  of  the  person  who  first  acquired  the  said 
"  zemindari,  it  has  been  the  unbroken  custom  in  our  family  for  the 
"  eldest  to  manage  the  raj  in  the  eldest  line,  and  for  the  rest  to  receive 
"  maintenance  in  cash  from  the  person  exercising  the  powers  of  the  raj, 
"  and  as  the  zemindari  has  been  put  in  my  possession  this  year  after  I 
"  ceased  to  be  a  minor,  and  as  it  is  difficult  for  me  to  pay  maintenance 
"  annually  in  cask  as  has  been  done  by  our  ancestors,  and  difficult  for  you, 
"  too,  if  I  should  fail  to  pay  it  regularly,  it  appears  convenient  to  me  to  give 
"  to  you  and  your  descendants,  on  account  of  maintenance,  the  following 
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11  nine    villages,    viz  ,    (i)    Kolanka,    (ii)    Mungetooiu,    (in)    Veeraraghava- 

"  puram,   (iv)  Rmpuroo,  (v)  Chanduroo,  (vi)  Vunnapoody,  (vn)  TCaddavaly,    QCT   20, 

11  (vin)   Gokivanda,    (ix)  Jagapatirajupooram,   attached  to  Gollaprolu   Mitta 

"  acquired  by  our  father  and  paying  a  hist  of  Rs    18,494  a  year  up  to  fash     APFEL- 
"  1254.     You  have  also  consented  to  this      I  will  get  registered  and  give       LATE 
11  you,   on     account    of    maintenance,     the     said     villages     for    hereditary      CIVIL. 
11  enjoyment      From    the    date    of    this    kararnamah    you    should    conduct       __ 
"  all  the  affairs  of  these  villages  foi   fash   1255      The  Collector  of  Rajah-   17  M.  150 
mundry  should  collect  from  you  from  fasli  1255,  according  to  kistbundi, 
the  permanent   peshcush   already   fixed,    until    a   permanent   benz    [133] 
is    fixed    bv    him    for    the    sub-division    and    aftcrwaids    the    permanent 
beriz    which    may    be    fixed    for    it    and    grant    receipts    in    your    name 
Henceforward,     inayatnarnahs     relating     to     those     villages     should     be 
addressed  to  you      As  1  have  written  an  arzi  this  day  to  the  Collector 
of  Rajahmundiy  specify  ing  the  teims  under  which  you  and  your  descend- 
ants   should    enjoy    those    villages   for   maintenance,    you   must    yourself 
manage  here.'iftei  the  affairs  of  those  villages  for  the  ensuing  fash  1255, 
'  and   enjoy    all   the   profits    hereditarily    from   son    to    grandson    paying   to 
1  the  Government  the  permanent  benz  each  year  fiom  the  said  fash 

"2    Till  the  said  nine  villages  given  to  you  by  me  are  formed  into  a 
1  sub-division   and   a   permanent  benz   is   fixed   therefor,   you   should  your- 
self fiom  this  date  manage  all  the  affairs  of  the  villages,  such  as  leasing 
them  for  fash  1255,  &c  ,  and  pay  from  the  said  fash,  every  year  the  per- 
1  mancnt   beriz   already   fixed   without   allowing  it  to  fall   in    arrears      As 
I  have  been  collecting  the  rents  foi  fash  1254,  I  will  continue  to  do  so 
to  the  end  of  the  year  and  pay  the*  peshcush  due  to  Government  up  to 
the  end  of  this  fash  paying  the  money  due  for  all  remaining  instalments 
so  that  there  may  be  no  anears      It  is  also  settled  that  I  myself  should 
1  take  the  profit  and  loss  /or  fash  1254      You  have  nothing  to  do  with  it. 
1  Therefore  we  must  pay  the  peimanent  beriz  to  the  Collector  of  Rajah- 
mundry    as    stipulated    above 

"3     11  while   [the  poshcush]   ia  being  paid  to  the  Collector  as  stated 
'  above,  .the  Government  should  take  under  its  own  management  the  said 
1  villages   dispossessing   you   of    the    same,    owing   to    arrears    which   may 
accrue    since   fash    1255    by   icason   of    adverse   season   or   for    any   other 
reason,  you  should  be  responsible  foi  it      I  have  nothing  to  do  with  jt 
"4     As  referred  to  m  the  first  paiagraph  of  this  kararnamah,  I  have 
1  sent  a  petition  to  have  registered  m  your  name  the  said  nine  villages 
1  given  to  you  by  me      We  both  must,  therefore,   submit  to  any  amount 
"  that  may  be  fixed  as  peimunent  benz  for  the  said  nine  villages  and  not 
'  quarrel  that  it  is  high  or  low 

"5  If  owing  to  your  failuie  to  pay  and  obtain  receipts  for  the 
1  permanent  benz  which  may  be  fixed  as  stated  in  paragraph  4  for 
1  the  nine  villages  which  1  have  resolved  to  get  registered  m  your 
'  name  on  account  of  maintenance,  according  to  the  instalments,  or  for 
'  any  other  reason,  the  said  villages  should  be  attached  and  [1S4]  sold, 

I  neither  you  nor  your  heirs  shall  again  claim  from  me  or  my  heirs  mam- 
'  tenance  or  make  any  kind  of  demand 

"6  11  IB  agreed  that  water  should  every  ^ear  continue  to  flow 
"  through  the  channels  issuing  from  Velaru  to  the  nine  villages  given  to 

II  you  by  me  and  to  the  other  villages  m  the  manner  m  which  it  used  to 
"  flow   tor  the  past   up   to  fash   1254 

"7.  If  I  should  be  in  arreais  of  peshcush  due  to  the  Government  on 
11  account  of  the  zemmdari  of  Pithapurnm  or  if  there  should  be  outstandmga 
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1893       "  ^ue  ky  me  ^°  Pe°pte  (>r  litigation  in  Courts,  )ou  luive  nothing  whatever 
OCT.  20.   "  *°  (*°  w^k  them  and  the   like.     Nor  have   I   anything  to   do  with  the 
arrears  due  hy  you  to  Government  or  with  the  outstanding  due  hy  you 
"  to  people  or  with  any   litigation  in   Courts   and  the  like.     As  we  have 
"  entered  into  a  settlement   as  indicated  above,   v\e   will  never  have  any 
44  pecuniary     claim    against     each    other    with    reference    to    the     above 
__       "  conditions. 

17  M.  150.  "8.     Your   assets   and    liabilities    and    your   property,    moveable    and 

immoveuble,  belong  to  you  and  to  }our  heirs  and  my  assets  and  liabilities 
44  and  my  property,  moveable  and  immoveable,  belong  to  me  and  my  heirs, 
44  Neither  of  us  need  therefore  be  responsible  for  the  affairs  of  the  other. 

"  9.  In  whatever  manner  }ou  may  hereafter  acquire  property, 
44  moveable  and  immoveable,  I  will  have  nothing  to  do  with  it.  In 
44  whatever  manner  1  may  hereafter  acquire  property,  movcablo  and 
4<  immoveable,  you  shall  have  nothing  to  do  with  it. 

44  10.  As  to  the  immoveable  property  belonging  to  us  both,  the  said 
44  immoveable  property  should  in  case  of  the  failure  of  '  aurasa  '  (self- 
44  begotten)  male  issue  in  either  ot  these  two  lines,  /  c.,  either  for  yourself 
44  or  in  your  line  of  4  aurasa  '  sons  or  in  rny  line  of  4  aurasa  '  sons  be  put 
44  in  possession  of  the  other  line,  but  it  should  not  be  alienated  by  making 
*4  adoption  and  the  like 

44  11.  We  both  having  resolved  to  carry  out  (he  provisions  of  this 
44  kararnamah,  you  have  this  day  executed  to  me  a  kararnamah,  \vith  the 
44  above  conditions  and  I  too  have  executed  this  kararnamah  to  you. 

44  This  kararnamah  has  been  executed  of  my  own  lull  accord." 

Subsequent  to  the  grant,  the  nine  villages  \\ere  registered  in  the 
Collector's  books  as  t  separate  estate  in  the  name  of  the  grantee  liumara 
Venkata  Rau.  They  were  also  charged  with  proportionate  peshcush  and 
became  under  Regulation  I  of  1819  an  [155J  independent  permanently 
assessed  estate.  From  the  jear  1845  to  the  }ear  1887,  they  had  been  in 
the  possession,  first  of  the  grantee,  Kumara  Venkata  Uau;  next  of  his  son 
Venkata  Mahipati  Dharma  Ran  and  respondent's  husband;  and  since  the 
former's  death  in  1881,  in  the  possession  of  respondent's  husbifhd  alone 
till  his  death  in  1887  when  the  villages  passed  into  the  possession  of  his 
widow,  the  respondent. 

During  this  period,  there  occurred  three  events  in  the  family  which 
require  to  DC  noticed  in  this  judgment.  The  first  is  another  grant  of  three 
villages  made  in  December  1869  by  the  original  plaintiff  for  the  mainte- 
nance of  his  own  younger  brother  when  the  latter  executed  a  document 
in  favour  of  the  former,  similar  in  terms  to  Exhibit  I.  The  next  event  is 
the  litigation  in  the  family  commencing  with  original  suit  No.  11  of  1879 
on  the  file  of  the  District  Court  of  Godavari  and  ending  with  the  judgment 
of  the  Privy  Council,  dated  the  29th  September  1886  (Exhibits  A,  B,  C, 
D,  II,  III  and  IV).  Respondent's  late  husband  brought  that  suit  to  set 
aside  an  adoption  made  by  appellant's  father,  the  late  Zemindar  of  Pitha- 
puram,  on  the  ground  that  such  adoption  was  contrary  to  the  ancient 
custom  of  the  family  and  to  the  agreement  made  in  1845,  which  it  was 
alleged,  precluded  the  Zemindar  for  the  time  being  from  excluding  by  adop- 
tion or  the  like,  the  next  heir  male  from  succession.  Referring  to  the 
10th  article  of  the  agreement,  the  Judicial  Committee  observed,  "  It  is 
"  clear  that  the  father  of  Gangadhara  could  not  bind  his  son,  who  was 
"  then  in  existence,  not  to  adopt  or  legally  stipulate  that  if  he  should  adopt, 
4<  the  son  so  adopted  should  not  inherit.  The  words  are  '  In  case  of  the 
"failure  of  self-begotten  male  issue/  Mr.  Mayne  has  been  forced  to 
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admit  that  those  words  meant  an  indefinite  failure  ot  issue,  and  that  an       1893 
adopted  sou  should  not  oven  take  by  descent  fiom  his  tather      It  appears   QCT  20 
"  to  their  Lordships  that  that  would  be  entirely  altering  the  law  of  descent 
and  contrary  to  the  principle  laid  down  in  the  Tagoie  case  "     The  third 
event  is  the  will  left  by  lespondent's  husband  on  the  6th  January   1887       LAT£ 
granting  her  authority   to   adopt   and   constituting   hei    hib   successor   until      CIVIL 

such    authority    was    exercised*     The    testator    died    on    the    '22nd    January 

1887  and  this  suit  was  instituted  on  the  2nd  July  1888.  17  M  159 

The  appellant's  case  is  (I)  that  the  grant  made  to  respondent's  father- 
in-law  was  a  maintenance  grant,  (II)  that  under  its  terms  the  estate 
reverted  to  his  father  on  the  death  of  respondent's  husband  when  there 
was  a  failure  oi  male  heirs  in  his  branch,  [166]  (111)  that  notwithstand- 
ing the  grant,  the  members  of  the  two  blanches  did  not  ceuse  to  be  co-par  - 
ceners  and  by  a  right  of  survivorship,  the  onginal  plaintiff  was  entitled 
under  Hindu  law  to  take  the  Kolanka  estate  to  the  exclusion  ot  a  child- 
less widow  like  the  respondent.  It  is  also  contended  lor  the  appellant 
that  on  the  question  of  subsisting  co-parcenary  between  the  two  blanches, 
the  adjudication  in  the  suit  ot  1879  and  in  the  appeals  which  arose  horn 
it  is  conclusive 

On  the  othei  hand,  it  is  uiged  loi  the  lespoiident  that  by  reason  of 
the  giant,  the  Kolanka  estate  became  the  septa  ate  property  ol  her  branch 
of  the  family,  that  Aiticle  10  of  the  agreement  1  is  mopei alive  and  does 
not  suppoit  appellant's  chum,  that  Lhe  two  bunches  were  since  then 
divided  in  mteiest,  and  that  the  decisions  m  the  suit  oi  1879  had  reieienee 
to  the  zennndaii  ot  Pilhapuram  The  Subordinate  Judge  upheld  respond- 
enfc's'  contention  and  chsmibbed  the  suit  with  costs,  hence  this  appeal. 

It  is  uiged  oil  behalf  oi  the  appellant  that  the  Subordinate  Judge  IB 
in  eiior  in  holding  that  the  Kolanka  estate  was  the  separate  property  of 
Kurnaui  Venkatu  Uau's  blanch  and  that  the  giant  made  to  him  in  1845 
was  not  a  meie  maintenance  giant  We  do  not  consider  tins  contention 
to  be  tenable  Oui  decision  must  depend  on  the  legal  effect  oi  Exhibit  I 
as  to  the  nature  and  extent  ol  the  estate  which  \\as  theicb^  intended  to 
be  granted.  The  object  with  which  the  giant  \vas  made  w  as  certainly  LI 
desne  to  assign  land  m  lieu  of  money  allowance  which  was  previously 
paid  for  maintenance,  but  that  object  might  legally  be  effectuated  either 
by  an  absolute  giant  in  iull  satisfaction  of  the  claim  to  maintenance  or 
by  an  annual  giant  of  the  income  for  one  01  more  lives  The  question 
therefore,  is  one  oi  construction  as  to  the  intention  of  the  parties1  to  the 
agreement  I  What  \vas  actually  gi\eri  under  that  instrument  was  a 
group  of  villages  and  the  intention  was  to  tiunsier  the  property  therein  to 
the  grantee  and  not  merely  its  income  The  villages  are  described  as 
1  given/  they  weie  furthei  constituted  into  a  separate  nntta,  arid  the 
mitta  was  legisteied  in  the  name  ot  Kumaui  Venkata  Kau  as  piopnetor. 
Possession  was  also  traiisfeircd  to  him  at  once  and  his  right  of  independ- 
ent management  and  his  right  to  the  whole  of  the  profit  was  recognised 
Moreovei ,  the  grant  was  declared  to  be  heieditaiy  from  son  to  giandbon 
or  to  be  '  Putra  poutra  paiumparyanr  '  which  are  words  ot  inheritance  and 
mean  the  grantee  and  his  heirs 

[157]  Again,  there  aie  several  provrsions  which  make  the  Kolanka 
estate  independent  of  the  zomindtm  of  Pithapuram  and  the  one  is  severed 
from  the  other  as  completely  as  it  can  be  severed  by  partition  The  words 
in  Article  5  '  to  you  and  your  hens,'  and  '  me  and  my  herrs  '  show  that  the 
agreement  was  intended  to  be  in  force  between  the  future  representatives 
of  the  two  branches  as  well  as  between  the  parties  themselves  Exhibit  I 
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1883       *8  manifestly  not  a  grant  either  for  one  life  or  a  specific  number  of  lives, 

OCT.  20.  kut  ^  *8  a  P°rmftneilt  grant  made  for  hereditary  enjoyment.     In  this  con- 

'.     *  nection  appellant's  pleader  argues  that  the  grant  was  made  for  a  specific 

APPEL-    number  of  lives,  but  the  grant  suggests  no  determinate  number  of  lives. 

LATE      Again,  he  draws  our  attention  to  Article  10  of  the  agreement  and  urges 

CIVIL      that  it  was  a  grant  to  Kuinara  Venkata  Rau  and  to  the  heirs  male  of  his 

branch.     But    the    article    which    relates    to    the    immoveable  property 

17  M.  150.  owned  by  the  appellant's  grandfather  and  by  the  grantee  purports  to  create 
a  special  right  of  reversion  in  respect  of  such  property  for  each  branch,  in 
case  there  was  failure  of  male  issue  in  the  other  and  forbids  its  alienation 
by  adoption  and  the  like.  It  was  held  to  be  inoperative  in  the  previous 
suit  by  their  Lordships  of  the  Privy  Council  so  far  as  it  prohibits  adoption, 
and  in  our  judgment  it  is  equally  inoperative  so  far  as  it  excludes  female 
heirs  from  succession.  Both  restrictions  alike  contravene  the  principle 
laid  down  in  the  Tagore  case,  viz.,  that  when  property  is  once  given 
absolutely,  the  grantor  is  not  competent  to  restrict  its  descent  in  accordance 
with  the  law  of  inheritance  which  is  applicable  to  the  parties  concerned. 
The  conclusion  to  which  we  come  is  that  by  agreement,  property  in  the 
Kolanka  estate  was  given  to  Kuniara  Venkata  Hau  and  his  heirs  absolutely, 
that  as  between  appellant  and  respondent  it  is  the  separate  property  of 
the  latter 's  branch,  and  the  Article  10  which  forbids  its  descent  in  accord- 
ance with  the  Mitakshara  law  to  the  widow  of  the  last  male  holder  is 
inoperative. 

Another  ground  upon  which  the  Subordinate  Judge  relies  is  that  even 
assuming  that  Article  10  is  not  inoperative,  the  intention  was,  upon  its 
true  construction,  not  to  exclude  the  respondent  from  succession. 

In  support  of  this  view  he  observes  that  respondent,  though  a  child- 
less widow  in  Kumara  Venkata  Rau's  branch,  was  entitled  to  maintenance 
like  its  male  representatives,  and  that  there  is,  therefore,  no  reason  to 
think  that  she  is  not  of  that  class  of  persons  for  whose  benefit  the  grant 
was  made.  Adverting  to  a  similar  provision  [158]  in  Exhibit  VIII  which 
is  a  grant  made  by  appellant's  father  on  account  of  the  maintenance  of 
his  own  brother,  the  Subordinate  Judge  refers  to  an  admission  made  by 
the  former  that  the  article  was  designed  to  prevent  the  estate  passing  to 
strangers  outside  the  family  and  not  to  shut  out  from  succession  wives 
of  the  grantee's  male  heirs.  So  far  as  the  inference  from  the  object  of  the 
grant  is  concerned,  the  reasoning  does  not  appear  to  be  conclusive.  So 
far  as  the  original  plaintiff's  admission  regarding  the  effect  of  a  similar 
article  in  Exhibit  VIII  is  concerned,  it  cannot  be  used  against  the  appel- 
lant in  favour  of  the  respondent  who  was  no  party  to  it  if,  upon  the  true 
construction  of  Article  10  of  agreement  I,  it  excludes  females.  The  words 
are  "  on  failure  of  aurasa  or  self-begotten  male  issue  in  either  of  these 
"  two  lines,  the  immoveable  property  should  be  put  in  possession  of  the 
"  other  line,"  and  they  are  wide  enough  to  bear  the  interpretation  that 
the  contingency  contemplated  is  either  an  adoption  from  outside  the  family 
or  the  failure  of  male  representatives.  We  prefer  to  rest  our  decision  on 
the  ground  that  Article  10  being  inoperative  should  be  expunged  from 
the  instrument  and  that  the  agreement  I  when  read  without  that  article 
clearly  evidences  a  permanent  grant  to  Kumara  Venkata  Rau  and  his 
lawful  heirs  of  whom  respondent  is  one. 

Another  contention  urged  on  behalf  of  the  appellant  is  that  when 
respondent's  husband  died,  the  Kolanka  estate  was  co-parcenary  property 
and  that  by  right  of  survivorship  the  appellant  is  a  preferable  heir.  It 
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is  further  stated  that  the  decision  in  the  previous  suit  of   1879  are  con-       1893 
elusive  on  this  matter.  QcT.  20. 

The  decision  of  the  Privy  Council  in  the  previous  suit  proceeded  on      

the  ground  that  a  custom  prohibitive  of   adoption  was   not  made  out   as    APPEL- 
found  by  the  District  Court  and  the  High  Court  and  that  Article  10  which      LATE 
forbade  adoption  was  illegal  and  inoperative.     The  High  Court,   whilst  it     CIVIL 

rested   its   decision   on   the   custom   not   being   proved,    expressed   also    an      

opinion  that  there  was  co-paicenary  among  the  parties  to  that  suit      But   17  M.  150. 
that  opinion  was  expressed  with  reference  to  the  zemindari  of  Pithapuram 
to  which  the  adopted  son  was  an  heir  previous  to  the  birth  of  the  appel- 
lant, and  it  is  not  conclusive  as  argued  for  the  appellant  in  respect  of  the 
Kolanka  estate  which  forms  the  subject  of  the  present  suit 

It  may  well  be  that  the  zemmdan  of  Pithapuram  is  an  impartible 
estate  from  which  male  co-parceners  of  a  junior  branch  have  a  right  to 
exclude  a  childless  widow  of  the  last  male  Zemindar  and  [159]  yet  with 
respect  to  all  other  properties  the  two  may  be  divided  in  interest  Unlike 
the  zemindari,  the  Kolanka  estate  is  property  carved  out  of  it  and  made 
the  subject  of  a  recent  grant  We  have  already  stated  our  reasons  for 
holding  that  under  the  terms  of  the  grant,  it  is,  as  between  the  parties 
to  this  appeal,  the  separate  property  of  Kumara  Venkata  Bau's  branch 
This  does  not  rest  on  mere  inference  for  Article  8  of  the  agreement  refers 
to  the  property  owned  then  by  each  branch  and  describes  its  status  in 
relation  to  it  in  these  terms — "  your  assets  and  liabilities  and  your  pro- 
perty, rnoveable  and  immoveable,  belong  to  you  and  your  heirs,  and  my 
"  assets  and  liabilities  and  property,  mbveable  and  immoveable,  belong  to 
11  me  and  my  heirs  Neither  of  us  need  therefore  be  responsible  for  the 
"  affairs  of  the  other."  They  are  words  of  severed  interest  and  severed 
liability  and  are  inconsistent  with  community  of  interest  in  the  absence 
of  which  no  co-parcenary  can  subsist. 

Article  9  relates  to  after-acquired  rnoveable  and  immoveable  property 
und  provides  with  reference  to  it  in  these  terms — "  in  whatever  manner 
"  you  may  hereafter  acquire  property,  rnoveable  and  immoveable,  I  will 
have  nothing  to  do  it  In  whatever  manner  I  may  hereafter  acquire 
property,  moveable  and  immoveable,  you  shall  have  nothing  to  do  with 
"  it  It  appears  to  be  a  reasonable  inference  from  these  two  articles 
that,  from  the  date  of  the  agreement,  the  parties  by  mutual  consent 
determined  their  status  as  co-parceners,  for  from  that  day  forward,  it 
is  clear  there  was  to  be  neither  unity  of  interest  nor  of  enjoyment  either 
in  the  Kolanka  estate  or  in  after-acquired  property.  In  paragraph  44  of 
his  judgment,  the  Subordinate  Judge  discusses  also  the  conduct  of  the 
parties  both  prior  and  subsequent  to  the  agreement  and  comes  to  the 
conclusion  that  it  likewise  denotes  determination  of  co-parcenary  from 
the  date  of  the  agreement  I  We  do  not  desire  to  be  understood  as  ex- 
pressing any  opinion  regarding  the  zemindari  of  Pithapuram  which  is  an 
ancient  impartible  zemindari,  but  we  entirely  agree  with  the  Subordinate 
Judge  that  as  regards  the  Kolanka  estate,  the  after- acquired  and  other 
property  of  the  respondent's  branch,  the  en-parcenary  or  joint  interest  of 
the  appellant's  branch  has  ceased  from  the  date  of  the  agreement  I. 

For  these  reasons,  we  are  of  opinion  that  this  appeal  cannot  be  support- 
ed and  that  it  must  he  dismissed  with  costs. 
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.  «.  Before   Mr.   Justice    Muttusami   Ayuar  and   Mr.   Justice    Best. 

APPELr  _ 

LATE 

CIVIL         ANANTHAYA  (Defendant),  Appellant  v.  VISHNU  (Plaintiff),  Respondent. 

[25th  October  and  22nd  December,  1808.] 

17  M.  160.   Hindu  law — Illegitimate  son — Maintenance 

Under  the  Mitakshara  law  an  illegitimate  son  is  entitled  to  maintenance  as 
long  as  he  lives,  in  recognition  of  his  status  as  a  member  of  his  father's  family 
and  by  reason  of  his  exclusion  from  inheiitance  among  the  regenerate  classes 
The  maintenance  decreed  to  an  illegitimate  son  may  be  secured  on  the  family 
property 

[R.,  34  M    68  (70)— 5  Iml    Cas.  919=20  M.L  J    350=7  MLT.  161  =  (1910)  M  W.N 
138] 

SECOND  appeal  against  the  decree  of  W.  C.  Holmes,  Acting  District 
Judge  of  South  Oanara,  in  appeal  suit  No.  178  of  1891,  modifying  the 
decree  of  M.  Mundappa  Bangera,  District  Munsif  of  Mangalore. 

The  plaintiff,  an  illegitimate  son  of  the  defendant's  father,  a  Brahmin 
by  caste,  sued  to  recover  from  defendant  his  maintenance  as  a  charge  on 
certain  immovoable  family  property.  Both  the  Lower  Courts  decreed  ia 
favour  of  the  plaintiff,  and  the  defendant  preferred  this  appeal. 

PaHabhirawa  Ayyar,  for  appellant. 

Parthasaradhi  Ayyangar,  for  respondent. 

JUDGMENT. 

Both  Courts  have  found  that  respondent  is  the  illegitimate  son  of 
appellant's  father  Krishnaraya,  who  was  a  Brahmin  by  caste.  As  observed 
by  the  District  Munsif,  it  is  a  settled  rule  of  Hindu  law  that  among  the 
regenerate  classes  illegitimate  sons  are  entitled  to  maintenance.  The 
District  Judge  considered  Tis.  4  a  month  to  be  a  suitable  provision  for 
respondent  and  decreed  to  him  future  maintenance  and  arrears j  of  main- 
tenance for  fourteen  months  before  suit  at  the  rate  of  Ks.  4  per  mensem 
From  this  decision  the  defendant  has  preferred  this  second  appeal. 

There  can  be  no  doubt  that  under  the  Mitakshara  law,  by  which 
the  parties  are  governed,  an  illegitimate  son  is  entitled  to  [161]  main- 
tenance among  the  regenerate  classes.  The*  Smriti  of  Yajnyavalkya  and 
its  exposition  in  the  Mit.,  Chapter  J,  Section  XTI,  leaves  no  room  for  doubt 
on  this  point.  An  illegitimate  son  is  one  of  that  class  of  persons  who, 
by  reason  of  tbeir  exclusion  from  inheritance,  are  allowed  maintenance 
by  the  Hindu  law,  and  this  is  clear  from  the  facts  that  among  Sudras  he 
shares  his  father's  property  together  with  the  legitimate  son.  It  is  urged 
on  appellant's  behalf  that  respondent  is  not  entitled  to  maintenance  after 
he  attains  his  age,  but  we  are  unable  to  accede  to  this  contention.  The 
Smriti  of  Yagnyavalkya  awards  maintenance  to  an  illegitimate  son  not 
as  a  provision  against  starvation  and  vagrancy,  but  in  recognition  of  his 
status  as  a  member  of  his  father's  family  and  by  reason  of  his  exclusion 
from  inheritance  among  the  regenerate  classes.  As  in  the  case  of  females 
of  the  family  or  of  disqualified  heirs,  an  illegitimate  son  is  entitled  to 
maintenance  as  long  as  he  lives.  We  do  not,  however,  desire  to  be  under- 
stood as  holding  that  his  earnings,  when  he  is  able  to  earn,  should  not 

*  Second  Appeal  No.  239  of  1893, 
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be  considered  in  fixing  the  rate  at  which  maintenance  should  be  paid. 

Anothei    contention    is    that    maintenance    can    only    be    decreed    Bub-   DEC  22- 

ject  to  the  condition  that  he  IB  '  docile  '  and  our  attention  is  drawn  to  the 

decision   in   Hargobmd   Kuan   v     Tharam    Sinqh   (1)   and   to  the   words   in    APPEL- 
Mit  ,   Chapter   I,    Section  XII,   sloka  3,   "  but  if  he  be  docile,  he  receives       LATE 
"  a  simple  maintenance  "     By  docility,  cited  above  in  the  text,  is  meant      CIVIL, 

nothing  more  than  showing  such  consideration  and  rendering  such  reason-      

able  service  as  are  ordinal ily  due  to  the  head  of  the  family  by  its  members     17  M.  160. 
It  is  not  necessary  to  consider,   for  the  purposes  of  this  appeal,   whether 
the  text  is  more  than  directory,  as  there  was  no  plea  in  the  Courts  below 
based  on  this   ground 

The  third  contention  is  that  the  maintenance  should  not  be  made  a 
charge  on  any  mimovcable  piopcrty  belonging  to  the  family  As  the 
maintenance  awarded  is  the  result  of  exclusion  from  inheritance,  and  as 
the  Hindu  theory  is  that  family  propeitv  constitutes  assets  from  which 
charges  in  the  nature  of  maintenance,  <£c  ,  are  to  be  met,  the  maintenance 
decreed  to  an  illegitimate  son  may  be  secured  on  the  family  property, 
as  in  the  case  of  a  female  member,  by  being  declared  to  be  a  charge 

The  four tli  contention  for  the  appellant  is  that  respondent's  [162] 
mothei  was  a  dancing  girl  by  caste  Hut  both  Courts  find  that  respond- 
ent is  the  illegitimate  son  of  his  fathei,  and  as  this  is  a  question  of  fact, 
the  finding  is  binding  upon  UH  The  position  of  the  mother  as  a  dancing 
girl  by  caste  is  only  important  as  showing  that  her  connection  with  the 
father  was  casual  und  not  continued  concubinage,  but  in  the  present 
case  the  Judge  referred  to  evidence  showing  that  respondent's  mother  was 
the  concubine  of  his  father  for  a  long  period  of  \enrs  This  appeal  cannot 
be  supported  and  we  dismiss  it  \\ith  costs 


17   M     162. 

APPELLATE  CIVIL 

J3efore  Sir  Aitlnir  J.  H     Collins,   Kt  ,   Chief  Justice,   and 
Mr    Juiticc  Khepluiitl 


MUHAMMEU  ALIM  OOLLAH   SAHIB   (Plaintiff),   Appellant   v 

Tuic  SECRETARY  OF  STATE  FOR  INDIA  (Defendant), 

Uespondtnt  *     [10th  July,    1893  ] 

Suil  again\t  Secretary  of  ^tate  in  Council — Dismissal  of  vw/  with  rmfr — Renew  of 
ia.YOtwn — Remuneration  of  the  Advocate-General  and  Government  Sohdlor  by 
fi\ed  wlar\c\ — Liability  of  parly  condemned  in  costs 

Assuming  that  the  arrangement  between  the  (joxernment  and  its  Solicitor  is 
that  the  lallei  shuuld  receive  a  salaiy  and  in  addition  the  cosls  awarded  to 
Government,  I  his  arrangement  cannot  affect  a  third  party  condemned  in  costs, 
neither  is  it  illegal  or  contnuy  to  public  policy 

APPEAL  against  the  judgment  of  Wilkinson,  J  ,  sitting  on  the  original 
side  m  civil  suit  No.  128  of  1891 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment   of 

WILKINSON,  J  — "  This  is  fin  application  to  review  the  taxation  of  the 
"  defendant's  bill  of  costs  in  the  above  suit  to  set  aside  the  allocation  of 

*  Appeal  No    16  of    1892 
(0  6  Ai329 
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"  the  taxing  officer  and  to  lay  down  the  mode  in  which  and  the  principle  on 
"  which  the  bill  should  be  taxed. 

"  The  suit  was  one  by  a  private  individual  against  the  Secretary  of 
"  State.  At  the  first  hearing  the  Secretary  of  State  was  [168]  represented 
"  by  the  Advocate-General,  instructed  by  the  Government  Solicitor,  and 
"  the  suit  was  dismissed,  the  plaintiff  being  ordered  to  pay  the  costs  of 
"  the  Secretary  of  State. 

"  The  taxing  officer's  notes  show  that  before  him  the  plaintiff  object- 
ed to  defendant's  bill  of  costs  on  the  ground  that  defendant  had  incur- 
red no  costs  '  unless  for  the  time  of  their  officers  '  (whatever  that  may 
mean).  The  Government  Solicitor  replied  that  the  taxing  officer  was  not  at 
liberty  to  go  behind  the  order  to  tax,  that  costs  were  given  as  a  penalty, 
and  that  it  had  for  more  than  thirty  years  been  the  invariable  practice 
of  the  Court  to  tax  Government  bills  of  costs  in  the  same  way  as  other 
bills  of  costs.  The  taxing  officer  accepted  the  plea  of  the  Government 
Solicitor  and  taxed  the  costs  as  between  party  and  party. 

"  Mr.  Norton  appears  for  the  plaintiff  and  argues  that  as  Government 
pay  the  Government  Solicitor  a  fixed  monthly  salary  to  do  its  legal 
work,  the  Secretary  of  State,  the  defendant  in  this  case,  cannot  be  said 
to  have  incurred  any  cost;  that,  as  the  Government  Solicitor  cannot 
recover  from  the  Government  the  items  mentioned  in  the  bill  of  costs, 
Government  cannot  recover  them  from  the  plaintiff,  and  that  the  prin- 
ciple upon  which  the  Court  ought  to  proceed  in  fixing  costs  is  to  ascertain 
what  was  the  actual  damnification  caused  to  the  successful  party  and 
to  award  to  him  the  sum  while  he  is  actually  out  of  pocket.  Mr. 
Norton's  argument  proceeds  on  the  assumption  that  the  plaintiff  is 
entitled  to  the  benefit  of  any  arrangement  entered  into  by  the  Govern- 
ment with  the  Solicitor  whose  services  the  Government  see  fit  to  retair 
by  the  payment  of  a  monthly  salary.  I  do  not  think  that  he  is.  The 
principle  applicable  in  cases  like  the  present  appears  to  be  that  laid 
down  in  the  case  relied  on  by  the  Advocate-General,  Raymond  v.  Lakeman 
(1).  In  that  case  the  Taxing  Master  allowed  a  company  which  employ- 
ed standing  solicitors  at  a  fixed  salary  such  costs  as  the  company  would 
be  bound  to  pay  to  their  solicitors.  It  was  argued  before  the  Court 
that  as  the  standing  solicitors  were  paid  a  fixed  salary,  the  company  had 
no  right  to  charge  the  unsuccessful  party  more  than  their  own  stand- 
ing solicitors  could  have  charged  them.  The  master  of  the  Bolls  main- 
tained the  order  of  the  Taxing  Master,  holding  that  the  unsuccessful 
party  could  not  [164]  have  the  benefit  of  any  private  arrangement  be- 
tween the  Solicitor  and  the  company  as  to  costs.  The  case  appears  to 
me  on  all  fours  with  the  present  case.  The  unsuccessful  party,  the 
plaintiff,  has  been  ordered  to  pay  to  the  defendant  the  costs  incurred  by 
him.  The  defendant  asserts  that  costs  have  been  incurred  by  the 
employment  of  a  Solicitor  to  receive  the  summons,  to  instruct  counsel, 
put  in  written  statements,  &c.  It  is  not  denied  that  the  costs  which 
the  present  defendant  claims  to  recover  from  the  plaintiff  are  such  as 
any  other  defendant  must  have  incurred  in  defending  the  suit  and 
would  be  bound  to  pay  to  his  solicitor.  But  it  is  argued  that  unless  the 
Government  Solicitor  proves  that  he  can  recover  the  costs  from  Govern- 
ment, Government  cannot  recover  them  from  plaintiff.  This  is  entirely 
beside  the  question,  which  is  one  between  plaintiff  and  defendant,  not 
one  between  plaintiff  and  the  Government  Solicitor  as  Mr.  Norton 

(i)  34  Beav.  584. 


17  M.  185=3  M.LJ.  296. 

APPELLATE  CIVIL 

Before    Mr    Justice    Muttusanu    Ayyar  and    Mr     Justice    Best 


KOOUMAYYA  AND  OTHERS   (Petitioners),   Appellants  v 

KRISHN\MMA  NAIDU  AND  OTHEHB  (Counter-petit  wnera), 

Respondents  *     [4th    September,    1893], 

Limitation — Act  XV  of  1877,  Schedule  II,  Art    179 — Step  in  aid  of  execution — Request 
lor  payment  of  money  realized  in  satufaitwn  of  a  decree 

A  request  for  the  payment  of  money  realized  in  -satisfaction  of  a  decree  is 
sufficient  to  keep  the1  decree  alive,  being  a  step  in  aid  of  execution  Venkatara- 
,'fl/M  v  Narasimha  (4)  approved  and  followed 

Whether  a  particular  act  is  or  is  not  an  application  for,  or  step  in  aid  of  ex- 
ecution, depends  upon  the  nature  of  the  act  rather  than  the  time  at  which  it  may 
possibly  be  done  Hem  Chunder  Chowdhry  v  Brojo  Soondury  Dabee  (5) 
qualified 

*  Appeal  against  Order  No    53  of  1892. 
(i)  5  C    B    164  (2)  34   Beav    584 

ft)  L.  R   8  C.  P.  325  (4)  2  M    174-  (5)  8  C  89, 
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suggests.     The  plaintiff  has  no  right  to  assume  that  the  defendant  baa 

not  expended  these  sums,  nor  is  he  entitled  to  call  upon  the  defendant  JULY  10. 

to  prove  the  nature  of  the  contract  between  him  and  his  solicitor.     The      

case  of  Barnes  v    Attwood  (I)  is  not  really  in  point,  as  there  the  taxing    APPEL- 
officer  had  been   induced   by   false   affidavits   to   allow   a  larger  sum   ae      L^TE 
expenses  to  commissioners  than  bad  actually  been  paid.     It  is  true  that      QviL. 
Mr     Norton's   whole    argument   proceeded   on  the    assumption   that    the      __" 
bill  of  costs  put  in  by  the  defendant  in  this  case  represents  absolutely 
fictitious    transaction    as    bet\veen    the    Government    Solicitor    and    the 
Government,     Rut  it  is  unnecessary  to  consider  that  question,     The  only 
question  is — Has  the  defendant  incurred  any,  and  if  so  what  costs      The 
answer  is — The  defendant  has  employed  a  solicitor,  who  has  done  certain 
acts  and  is  entitled  to  charge   lot   his  time  and  work,   and  the  defend- 
ant is  liable  to  remunerate  the  solicitor      Whether  Government  chooses 
to  do  by  a  fixer!  salary  and  whether  the  costs,   if  recovered,   go  to  the 
Government  treasuiy  or  into  the  solicitor's  pocket  is  not  a  matter  into 
which  the  taxing  officer  is  competent   to  inquire 
The  petition  must  be  dismissed  \\ith  costs  " 

The  plaintiff  (appellant)  preferred  this  appeal 

Messrs    Branson  and  Branson,  for  appellant 

[165]   The  Government   Solicitor  (Messrs    Barclay,   Morgan  and   Orr), 
for  respondent 

JUDGMENT. 

It  is  by  no  means  cleai  \\hat  are  the  oxact  terms  on  winch  contentious 
business  is  done  an  between  the  Government  Solicitor  and  Government 
Assuming,  however,  that  the  anangement  is  that  he  should  receive  a  salary 
and,  in  addition,  the  costs  recoverable  from  third  parties  in  those  causes  in 
which  costs  are  awarded  to  Go\ eminent,  we  are  unable  to  see  how  that 
airangement  can  affect  a  third  pnity  \\lio  is  condemned  in  costs  Ray- 
mond v  Lai  cm  an  (2). 

The  airangement  does  not  appear  to  be  contrary  to  public  policy,  find 
thorp  is  no  Act  under  winch  it  is  inarle  illegal.     Jenniny*  v    Johnson  (B) 

The   appeal  is  dismissed  Mitb   costs 
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IR.,  22  B.  340  (342)  ;  35  B  452=13  Bom,  LR.  661  (668)=n  Ind.  Cas  987;  23  C.  196 
(199);  ii  C.P.L.R.  161  (162);  8  O.C.  161  (166);  103  P.K.  1908=142  P.W  R. 
1908=207  P.LR.  i9o8.] 

APPEAL  against  the  order  of  H.  G.  Joseph,  Acting  District  Judge  of 
Gunjam,  in  original  suit  No.  2  of  1883. 

The    plaintiff,    holder   of   a    decree    dated    14th    October    1884,    [168] 
presented  a  petition,   dated   14th   April   1891,   to  show  good  reasons  why 
17  ~M.      ^le  Decree  had  not  been  barred  by  limitation.     It  appeared  that  the  plain- 
165    3     tiff   applied   for   and   was   paid   certain    moneys   through    the    Court    under 
M._L.  J.    receipts  dated  15th  May  and  28th  October  1889.     The  District  Judge  held 
on  the  authority  of  Fazal  Irnan  v.  Metta  Singh  (I)  that  such  an  application 
was  not  a  step  in  execution  within  the  meaning  of  Clause  4  of  Article  179, 
Schedule  II  of  Act  XV  of  1877,  and  that  consequently  the  limitation  was 
not  saved. 

The  petitioner  preferred  this  appeal. 
Pattabhirama  Ayyar,  for  appellants 
The  respondents  were  not  represented. 

JUDGMENT. 

It  must  be  inferred,  from  the  Sheristadar's  report  on  the  receipts  of 
1889  and  the  Judge's  subsequent  order  thereon,  that  there  was  a  request 
for  payment  of  the  money  realized  in  satisfaction  of  the  decree,  and  such 
request  is  sufficient  to  keop  the  decree  alive,  as  held  in  Venkatarayalu  v. 
Narasimha  (2). 

Though  the  Judge  considers  the  opinion  expressed  in  Venkatarayalu 
v.  Narasimha  (2)  to  be  a  mere  obtier  dictum,  it  was  certainly  one  of  the 
grounds  of  decision  in  the  case,  and  we  agree  with  it.  With  reference  to 
the  observation  in  Hem  Chunder  Choivdhry  v.  Brojo  Soondury  Dabee  (3) 
that  the  mone>  may  be  drawn  at  any  time,  it  seems  to  us  that  in  deciding 
whether  an^  particular  act  is  or  is  not  an  application  for,  or  step  in  aid 
of  execution,  it  is  the  nature  of  the  act  that  must  be  looked  to,  and  not 
the  time  at  which  it  may  possibly  be  done. 

We  set  aside  the  order  of  the  District  Judge  and  direct  that  the 
execution  be  proceeded  with. 

[The  costs  of  this  appeal  will  be  costs  in  execution  ]* 


17  M.  167=4  M.LJ,  71. 

[167J   APPELLATE  CIVIL   . 

Before  Mr   Justice  Muttuvawi  Ayyar  and  Mr.  Justice  Best. 


SUBBA   KAO    (Petitioner),    Appellant   v.    PALANUNDI    PILLAI 
(Counter-Petitioner),   Respondent.]     [12th   October,    1893.] 

Succession  Certificate  Act — Act   Vll  of  1889,  Sections   19  and  26 — Appeal  from   an 
otdcr  of  a  District  Court  under  Section  26. 

Section  26  of  the  Succession  Certificate  Act  confers  on  the  District  Court  the 
same  appellate  jurisdiction  over  an  order  of  an  inferior  Court  as  is  conferred  by 
Section  19  on  the  High  Court  over  the  order  of  a  District  Court.  There  is  no 
provision  in  the  Act  for  a  second  appeal  in  any  case. 


*  Forms  a  portion  of  the  judgment,  though  omitted  in  I.L.R. — Ed. 

T  Appeal  against  Appellate  Order  No.  5  of  1893. 

(l)  10  C.  549-  (2)  2  M.  174.  (3)  8  C.  89. 

H4 


VI.'J  NAMAHIVAYA   OUnUKKAL   V     KADIR    AMMAL  17  Mad.  Iff 

APPEAL  against  the  decree  of  H     S    Benson,  District  Judge  of  South  1393 

Malabar,  in  civil  miscellaneous  appeal  No    63  of  1892,  confirming  the  order  OCT.  12. 

of  the  Subordinate  Judge  of  Palgliat  m  civil  miscellaneous  petition  No    7 

of  1892  APPEL. 

The  petitionei   applied  for  a  certificate  of  heirship  under  Section  6  of  LATE 

the  Succession  Ceitificate  Act      The  Suboidmnte  Judge  re]ected  the  peti-  CIVIL 

tion      The  petitioner  appealed   to  the  District  Court  under  Section   26  of 

that  Act  and  his  appeal  was  dismissed      He  then  preferred  this  appeal  17  M. 

Sundra  Ayi/ar,   for  appellant  1ST =4 

Krishna  J\/>NOH,   for  icspondent.  ^'Jj'^" 

JUDGMENT 

The  prelimmaiy  objection  is  taken  that  no  second  appeal  lies  The 
language  of  Section  26  appears  to  IIH  to  support  the  contention  The 
intention  was,  we  think,  to  confer  on  the  District  Court  the  same  appellate 
jurisdiction  ovei  an  order  of  an  mleiior  Court  as  is  conferred  by  Section  19 
on  the  High  Court  over  the  order  of  a  District  Court 

There   is   no   provision    in    the    Act    foi    a    second    appeal   in    any    case 
Both  Section  lc)  and  Section  26  declare  that  the  orders  of  District  Courts 
shall  be  final 

The  material  words  in  Section  19,  Clause  3,  are  "  subject  to  the  provi- 
"  sions  of  sub- Section  1  and  of  Chapters  46  and  47  of  the  Code  of  Civil 
"  Procedure  as  applied  by  SeHion  647  of  that  Code,  an  order  [168]  of  the 
District  Court,  under  this  section,  shall  be  final  "  Section  26,  Clause  3,  is 
to  the  same  effect,  but  the  words  '  subject  to  the  other  provisions  of  this 
Act,'  are  omitted 

It  is  contended  that  the  word  final  is  intended  to  preclude  anv  other 
suit  This  mav  be  But  we  are  of  opinion  that  it  also  precludes  a 
further  appeal  except  when  such  m  expre^sh  allowed 

The  use  of  the  words  subject  to  the  other  '  provisions  of  this  Act  '  in 
Section  19  and  their  omission  in  Sechon  26  is  significant 

We  are  of  opinion  that  the  preliminary  objection  must  prevail 

This  appeal  is,  therefore,  dismissed  with  costs 


17  M.  168=4  M.L.J    31. 
APPELLATE  CIVIL 

Before   Mr    Justice   Mnthtsann   Ayyai   and   ^fr    Justice   Danes. 


NAMASIV\Y\   GrnuKKU,   AND  OTHERS   (Defendant*   No*     I   to  6), 

Appellant*  v     KADTII  AMMAL   AVD  OTHRUH   (1st    Plaintiff's 
Representatives  a>nd  plaintiffs  Nos    3  and  4  (Respondents)  * 
112th,    13th   Julv   and  ,r>th   October,    1893] 

Jract — Executory  contract  ini'oli'ing  personal  considerations — Assignment — Cnn/im* 
consisting  of  distinct  contracts  i\.'itk  separate  parties — Misjoindcr  of  the  pattie\  as 
defendants  in  one  suit — Grant  of  relief  that  was  not  fira\ed  for — Damages — Liqui- 
dated rate  of  damages  applicable  to  certain  specified  breaches  of  contract  only. 

Sex  en  salt  manufacturers,  the  defendants,  contracted  with  A  to  manufacture 
and  stoie  in  the  factory  in  the  name  of  and  for  the  benefit  of  A  such  quantities 
of  salt  as  he  might  require  them  to  manufacture  each  season  fpr  seven  years,  in 
consideration  of  A's  paying  them  at  the  rate  of  Rs.  n-8-o  per  garcc  of  salt,  four 
months'  credit  after  each  deli\cry  being  allowed  to  A,  and  of  his  paying  Govern- 
ment (axes  and  dues,  and  executing  all  hut  petty  repairs  in  the  defendants' 

*  [Second  Appeals  Nos    9^  to  1 14  of  1892 
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factory.  B  was  a  party  with  A  to  the  contract  though  he  was  not  expressly 
mentioned  therein.  A  assigned  his  share  in  the  contract  to  C.  B,  as  first  plaintiff, 
and  C,  as  second  plaintiff,  brought  a  suit  against  the  defendants  alleging  that  the 
defendants  had  failed  to  fulfil  their  part  of  the  contract  during  the  second  yeai 
of  its  continuance  (1886)  and  praying  (i)  that  all  the  defendants  be  directed 
to  deliver  to  the  plaintiffs  the  salt  collected  during  1886;  (2)  that  defendants  2, 
4  and  J  should  be  held  liable  for  any  damages  plaintiffs  might  suffer  through  a 
tali  in  the  price  of  salt.  The  Court  of  first  instance,  having  held  that  the  con- 
tract contained  seven  separate  and  distinct  contracts,  each  defendant  having 
contracted  with  reference  to  his  own  [169]  pans  only,  decreed  (i)  that  the  seven 
defendants  should  pay  damages  at  the  rate  of  Rs.  5-12-0  per  garce  for  the  salt 
collected  by  each  during  the  years  1886  to  1889,  leaving  the  quantity  to  be  as 
certained  in  the  execution  of  the  decree;  (2)  that  the  defendants  should  pay 
the  plaintiffs'  costs.  On  appeal  the  District  Judge  modified  the  decree  by  fixing 
tha  rate  of  damages  at  Rs.  45-10-0  for  each  garce  of  salt. 

Held  on  appeal  ( i )  that  A  was  not  competent  to  assign  his  interest  in  the  con- 
tract to  the  second  plaintiff  since  the  contract  was  based  on  personal  con- 
siderations, and  that  the  assignment  of  it  as  an  executory  contract  was  imalid 
without  the  consent  of  the  defendants.  Farrow  v.  Wilson  (i).  Humble  \. 
Hunter  (2),  Arkansas  Valley  Smelting  Company  v.  Belden  Mining  Company  (3), 
followed  ; 

(2)  that  the  suit  was  bad  for  misjoinder,  since  the  case  of  each  defendant, 
as  a  party  to  a  distinct  contract,  should  be  decided  on  its  own  merits; 

(3)  that  the  decrees  of  the  lower  Courts  were  bad  in  making  all  the  defend- 
ants jointly  and  severally  liable  for  costs,  and  for  damages  for  otheY  years  than 
the  year  1886,  and  in  not  ascertaining  the  amount  of  damages  payable  by  each 
defendant ; 

(4)  that  the  measure  of  damages  was  what  the  plaintiffs  had  lost  by  the 
breach  of  contract,  but  that  the  lower  appellate  Court  was  wrong  in  applying  the 
rate  fixed  on  this  principle  to  each  defendant  without  ascertaining  the  particular 
nature  of  the  breach  of  which  each  defendant  was  guilty. 

IF.,  18  M.  189  (191);  R.,  27  M.  80  (&l) ;  29  M.  195  (198)=16  M.LJ.  41=1  M.L.T. 
25;  2  C.LJ.  602  (607);  5  C.L.J.  71  (75).] 

SECOND  appeals  against  the  decree  of  T.  Weir,  District  Judge  of  Madura, 
in  appeal  suits  Nos.  225,  240  and  304  to  325  of  1800,  modifying  the  decree 
of  A.  Bamasamy  Sastrial,  Additional  District  Munsif  of  Sivaganga,  in 
referred  suit  No.  *137  of  1888 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  above  and  from  the  judgment  of  the  High  Court.  The  contract 
in  question  was  as  follows:  — 

"  1.  As  we  have  bound  ourselves  to  present  petitions  and  store  up  in 
"  your  name,  of  seven  years,  from  llth  April  1885  to  10th  April  1892, 
"  all  the  salt  manufactured  hy  us  under  the  license,  in  accordance  with  the 
"  new  excise  rules,  in  the  salt-pans  of  the  Vattanam  factory  which  were 
"  in  our  forefathers'  enjoyment  before  and  which  are  in  our  enjoyment 
*'  now,  we  will  manufacture  salt  for  the  said  seven  years  according  to  the 
"  instructions  given  by  you  or  your  agent  and,  according  to  the  Circar 
44  rules,  present  petitions  in  your  name  beforehand  and  store  up  salt  and 
"  preserve  them  by  putting  them  in  heaps  according  to  the  instructions 
"  given  by  you  or  your  agent,  use  clay  for  those  heaps  according  to  the 
"  Circar  rules  and  use  sand  for  the  cracks,  <fcc.;  and  within  four  months 
"  from  the  date  of  our  giving  over  the  salt  [170]  to  you  in  the  abovesaid 
"  manner  you  are  to  pay  each  of  UB  at  11|  rupees  per  garce  and  take 
"  receipts  from  us. 

**  2.  Either  you  or  your  agent  must  give  to  each  of  us  a  kachat  then 
"  and  there  for  the  salt  stored  up  after  measurement  and  secured  or  pre- 
"  served  in  the  manner  stated  in  para.  1. 

(i)  L.R.  4  C.P.  744  (2)  12  Q.B.K.P.  310.  (3)  127  U.S.R.  379- 
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"  3.     We  are  to  execute,  at  our  own  cost,  the  repaiis  of  '  kadal  vaikal,' 
"  kanm  vaikal  '    (channels,   the  water  of  which  IB  used   for  watering  the     QcT.  5. 
"  salt-pans),   '  keni  '   (a  soit  of  well),   pafcti  (salt-pans),   panni,   &c.,   places 
wheie  salt  is  mauulactured,  and  we  will  ourselves  execute  the  repairs  that 

r 
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have  now  to  be  done.  LATE 

11  4.  All  the  taxes  or  duties  that  we  have  to  pay  to  the  Salt  department  CIVIL. 
"  according  to  the  license  under  the  new  system  shall  be  paid  by  yourselves.  1  , 

11  5.  Out  ol  the  repairs  that  we  might  be  ordered  to  execute  under  the  17  M. 
11  rules  that  might  be  framed  by  the  Government,  you  are  to  execute  all  161^4 
11  sorts  of  lepairs  excepting  those  stated  in  para  3  M-  L.  J 

11  6      You   are  not  only   to  accept  lor   the   said   seven   years   the   salt         *'* 
11  manufactured  by  us  according  to  the  '  dittum  '  (atandaid  or  estimate,  so 
11  translated  by  Mr    Wmslo\\)  prescribed  by  you,   but  also  to  exercise  all 
"  the  rights  that  we  possess  in  the  factoiy,  as  our  representatives 

"  7  You  are  yourselves  to  sell  the  salt  mentioned  above  If  we  lay 
11  waste  the  salt-pans  mentioned  below  without  manufacturing  salt,  and  if 
"  we  do  not  show,  in  the  matter  of  storing  up  of  salt,  satisfactory  reasons, 
"  such  as  the  unfavourable  circumstances  of  the  weathei  and  the  like,  each 
"of  us  \vill  be  lesponsible  and  pay  }ou  at  Hs  5$  per  garce  for  the  loss 
that  might  accrue  to  you  (by  the  non-manufacture  of  salt)  and  the  salt 
"  being  below  the  standard  or  estimate 

"8  At  the  end  of  the  teim,  aftei  all  the  salt  stored  up  in  your  name 
"  has  been  sold  a\\ay,  we  \vill  sell  at  our  plcasuie  the  salt  that  we  might 
"  manufacture  subsequently 

"9,  This  agreement,  containing  the  above  conditions,  was  executed 
by  us  with  oui  fiee  consent  " 

The  lower  Courts  decreed  in  favour  ol  the  plaintiffs,  and  the  defend- 
ants preferred  this  appeal. 

Subramanya  Ayyar,  for  appellant  No    2 

Sivaaami  Ayyai    and  Knahuasami  Ayyart   for  appellants 

Parthaaaradhi  Ayyangar,  Bhashyam  Ayyanyar  and  Tiruvenkata 
Chanar,  for  respondents 

JUDGMENT, 

[171  J  The  seven  defendants  were  salt  manufacturers  holding  pans  in 
the  factory  at  Vattanam,  and  they  entered  into  the  con  ti  act  A,  dated  the 
16th  November  1884,  with  one  Nui  Mahomed  engaging  themselves  in 
consideration  of  the  said  Nm  Mahomed  discharging  the  Government 
taxes  and  executing  certain  repaiis  and  pa\mg  them  at  the  rate  of 
Rs,  11-8-0  per  garce  of  salt,  to  manufacture  and  store  in  the  factory  in  the 
name  of,  and  for  the  benefit  of,  the  said  Nur  Mahomed  such  quantities  of 
salt  as  he  might  icquire  them  to  manufacture  each  season  for  seven  years 
from  llth  April  1885  to  10th  April  1892 

It  has  been  found  as  a  fact  by  both  the  lower  Courts  on  the  fourth 
issue  raised  in  the  case  that  the  first  plaintiff  Mahomed  Aliar  Bowther 
(now  -deceased,  but  represented  by  respondents  1  to  4)  was  a  party  with 
Nur  Mahomed  to  the  contract,  though  he  is  not  expressly  mentioned  there- 
in. The  fiist  plaintiff's  share  was  2  in  5$  shares,  and  Nur  Mahomed's 
share  was  the  balance  3g  shares  Nur  Mahomed  assigned  his  3$  shares 
to  second  plaintiff  (now  deceased,  but  represented  by  respondents  5  and 
6)  under  the  deed  of  assignment  Z,  dated  llth  January  1886 

This  suit  was  brought  in  February  1887  against  the  seven  defendants 
alleging  that,  while  the  contract  had  btjen  fulfilled  on  both  aides  for  the 
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season  1885  up  to  the  14th  January  1886,  tlie  defendants  had  failed  to 
fulfil  their  part  of  it  for  the  season  1886  and  praying  that  all  the  defend- 
ants should  he  directed  to  deliver  to  plaintiffs  the  salt  they  had  collected 
and  heaped  in  1886,  and  that  defendants  Nos.  2,  4  and  7  should  be 
specially  held  liable  for  any  damages  plaintiffs  might  suffer  through  a  fall 
in  the  price  of  salt.  There  was  also  an  incidental  prayer  that  each  defend- 
ant should  be  directed  to  execute  a  separate  power  of  attorney  to  the 
plaintiffs  as  required  by  the  Salt  department  in  lieu  of  a  single  instrument 
that  had  been  jointly  executed  b)  them,  and  for  a  general  declaration  of 
plaintiffs'  rights.  Several  issues  of  law  and  of  fact  were  raised  at  the  trial, 
all  of  which  have  been  found  in  fa\our  of  plaintiffs  except  that  the  agree- 
ment A  was  held  good  so  far  as  the  stamp  duty  was  concerned  only  as 
against  one  of  the  defendants,  and  penalties  were  levied  upon  it  in  regard 
to  the  other  six  defendants,  it  being  rightly  held  that  it  contained  seven 
separate  and  distinct  contracts,  each  defendant  having  entered  into  a 
separate  engagement  in  regard  to  his  oun  pans  onh .  The  decree  of  the 
Court  of  first  instance  after  a  general  |172|  declaration  of  plaintiffs'  rights 
including  the  right  of  the  second  plaintiff  to  sue  as  the  assignee  of  Nur 
Mahomed  and  a  direction  for  each  defendant  to  execute  a  separate  power 
of  attorney  as  praved  in  the  plaint,  further  directed  each  of  the  seven 
defendants  to  pa>  plaintiffs'  damages  tor  the  years  1886  to  1889  (the 
decree  being  dated  10th  day  of  January  1890)  at  the  rate  of  Rs.  5-12-0 
per  garce  for  the  salt  collected  b\  each  of  them  during  those  jears,  leaving 
the  quantity  to  be  ascertained  in  the  execution  of  the  decree,  and  also 
directed  the  defendants  to  pay  the  plaintiff's  costs. 

It  may  as  \\ell  at  once  be  noted  that  this  decree  is  bad  in  three  diffe- 
rent respects: — first,  in  decreeing  damages  for  the  four  years  1886  to  1889, 
and  that  against  all  the  seven  defendants,  when  in  the  plaint,  damages  for 
the  \ear  1886  alone  were  or  could  be  asked  for,  and  that  against  only 
defendants  Nos.  2,  4  and  7,  the  claim  against  the  others  being  only  for  the 
delivery  of  specific  salt;  secondly,  in  reserving  for  determination  in  execu- 
tion what  \\as  necessary  for  determination  by  the  decree  itself,  namely 
the  amount  of  each  defendant's  liability  to  damages;  and  thirdly,  in 
making  the  defendants  jointly  and  severally  liable  to  plaintiffs'  costs, 
when,  as  it  had  been  found  that  the  contract  of  each  was  separate,  they 
were  liable  only  to  pay  costs  on  the  amount  of  damages  assessed  against 
each  of  them  separately.  The  decree  of  ^he  appellate  Court,  without 
remedying  any  of  the  defects  noticed,  perpetuates  and  even  aggravates 
thqm.  Thus  another  \ear — the  year  1885 — is  added  to  the  other  four 
years  1886,  1887,  1888*  and  1889  for  which  all  the  defendants  are  to  pay 
damages  apparently  jointly  and  severally,  and  they  are  again  in  appeal 
also  made  severally  and  jointly  liable  for  the  plaintiffs'  costs;  the  amount 
of  their  liability  in  damages  being  still  left  for  determination  in  execution 
The  appellate  Court  also  enhanced  the  rate  to  be  paid  as  damages  from 
Rs.  5-12-0  to  Ks.  45-10-0  per  garce. 

The  chief  points  taken  in  second  appeal   by  the  first  six  defendants 
are  as  follows:  — 

(1)  that  the  second  plaintiff  had  no  right  of  suit  on  the  assignment, 

(2)  that  the  suit  was  bad  for  misjoinder, 

(3)  that  the  decrees  are  defective  in  regard  to  the  matters  just  pointed 
out,  and, 

(4)  that  the  rate  allowed  by  the  appellate  Court  for   [173]   damages 
is  opposed  to  the  terms  of  the  contracts  between  the  parties. 
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As  to  the  fiist  objection,  it  IB  that  Nur  Mahomed  was  not  competent       1893 
to  absign  his  interest  in  the  contract   A      It  is   argued  that   the   contract    QCT    5 
u  as  based  on   personal  consideiations  and   that  the  rights  conferred   upon  ' 

Nui    Mahomed  b}    the  contract  \\eie  coupled  uith   liabilities   and  that  on     APPEL- 
both   these   pounds  the   contract   was  not   assignable      In   suppoit   of   this       LATE 
contention  Hie  appellants'  pleader  relied  on  Farrow  v    Wilson  (1),   Humble      QviL. 

v     Hunter   ('2)  arid   Arkansas    Valley  Smelting   Company  v     Bclden  Mining 

Company  (8)  In  Farrow  v  Wilson  (1)  the  contiact  in  suit  was  an  agree-  17  M. 
rnent  \\hciebv  the  plaintiff  undertook  to  seive  one  Pugh  as  faim  bailiff,  lM^-4 
the  agieement  being  terminable  upon  bix  months'  notice  on  either  side.  M.L.  J. 
The  question  loi  decision  was  whethei  the  death  of  Pugh  put  an  end  to 
the  contiact,  which  did  not  contain  the  woid  '  assigns,'  and  it  was  held 
that  it  did  The  ground  of  decision  was  that,  in  contracts,  for  personal 
service,  it  is  an  implied  condition  that  death  of  eithei  party  should  dis- 
aolve  the  contiact  Mr  Justice  Willis  laid  clown  the  principle  which 
governed  the  case  in  these  teims  — "  Where  personal  considerations  are 
11  of  the  foundation  of  the  contract,  as  in  cases  of  principal  and  agent  and 
"  of  master  and  servant,  the  death  ot  either  paity  puts  an  end  to  the 
11  relation  "  The  contract  in  Humble  v  Hunter  (2)  was  a  charter-paity 
signed  bj  the  plaintiff's  son  on  the  one  part  and  b^  the  defendant  on  the 
other,  and  it  lecited  that  the  son  \\  us  the  o\\ncr  of  the^ship  The  question 
was  whether  the  plaintiff  might  show  that  she  Mas  the  real  principal  and 
that  her  son,  though  he  signed  the  contiact,  \\as  really  agent  Two  prin- 
ciples weie  discussed,  viz  ,  (1)  that  a  principal  ma}  come  in  and  take  the 
benefit  of  a  contract  made  by  Ins  agent,  and  (2)  that  no  parol  evidence 
shall  be  admitted  to  contradict  a  untteii  contract  It  uas  held  that  the 
evidence  uas  not  admissible,  the  reason  being  that  the  son  gave  himself 
a  special  description  and  asseited  a  title  to  the  ship  as  o^ner,  and  that 
this  circumstance  took  the  case  out  ot  the  general  lule,  that  a  principal 
may  sue  upon  the  contract  made  by  his  agent  Lord  Denman,  C  J  , 
rofcired  to  the  general  principle  that  a  party  to  a  contiact  has  u  light  to 
the  benefit  he  contemplates  Irom  the  eharactei,  credit  and  substance 
[174  J  of*  the  party  with  whom  he  conti acted  In  the  American  case,  the 
contract  \\as  to  sell  and  delivei  lead  ore  horn  tune  to  time  at  the  smelting 
works  of  a  firm  of  partners,  that  the  oie  was  to  become  upon  deliveiy  the 
pioperty  of  the  partnership,  and  that  it  uas  to  be  paid  for  after  a  subse- 
quent assa}  of  the  oie  and  ascertainment  of  the  pi  ice  The  question  was 
whether  the  paitnciship  might  assign  the  contracts  as  to  futuie  deliveries 
and  it  Mas  dctei mined  in  the  negative  The  Court  stated  that  every  one 
has  a,  right  to  select  and  deteimmc  with  whom  he  will  contiact,  and 
cannot  have  another  person  thiust  upon  linn  without  his  consent.  It 
also  referred  to  the  principle  mentioned  bj  Loid  Denman,  namely  ,  "  you 
11  have  the  right  to  the  benefit  you  anticipate  fiom  the  character,  credit 
"  and  substance  of  the  party  with  \\honi  you  contract  "  It  referred  to  the 
rule  in  Pollok's  Treatise  on  (Contracts  (fourth  edition,  page  425)  that  nghta 
arising  out  of  a  contract  cannot  be  transferred  if  they  aie  coupled  with 
liabilities  or  if  they  involve  a  relation  of  peisonal  confidence  such  that  the 
party  uhose  agreement  conferred  those  rights  must  have  intended  them, 
to  be  exercised  only  by  him  in  whom  he  confided  Apphing  that  principle 
to  the  case  before  them  the  Court  remaiked  that  during  the  time  that 
must  elapse  between  the  delivery  of  the  ore  and  the  ascertainment  and 
payment  of  the  price,  the  defendant  had  no  security  for  the  payment 

74* (2)   12  Q.B.R.P    310.  (3)   127  U  S  R   379 
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]f§3      except  in  the  character  and   solvency   of  Billing   and   Eilers,   the  parties 
Oct  5     w^  w^om  *ie  ma(le  the  original  contract.     The  defendant  therefore  could 
not  be  compelled  to  accept  the  liability  of  any  other  person  or  corporation 
as  a  substitute  for  the  liability  of  those  with  whom  he  had  contracted. 

Now  in  this  case  it  will  be  seen  from  the  terms  of  the  contract  A, 
which  are  set  forth  in  full  in  the  judgment  of  the  lower  appellate  Court, 
and  need  not  therefore  be  repeated  here,  that  by  Article  1  the  defendants 
were  to  allow  Nur  Mahomed  four  months'  time  for  payment  after  delivery 
of  their  salt  to  him,  by  Article  4  that  he  was  liable  to  pay  the  Government 
taxes  and  dues,  by  Article  5  that  he  was  to  execute  all  but  petty  repairs, 
and  by  Article  6  that  he  was  to  fix  the  quantity  of  salt  to  be  delivered  by 
defendants.  There  is  therefore  not  only  credit  given  to  Nur  Mahomed  in 
the  matter  of  payment,  but  other  liabilities  are  thrown  upon  him,  the 
discharge  of  which  depended  upon  his  solvency,  and  there  is  also  a  certain 
discretion  vested  in  him  in  [175J  regard  to  the  quantity  of  salt  to  be 
demanded.  Further,  the  assignment  Z  upon  which  the  second  plaintiff  was 
suing  was  an  assignment  of  an  executory  or  continuing  contract.  The 
assignment  was  made  on  the  llth  January  1886  and  the  breach  of  contract 
sued  upon  was  for  a  breach  subsequent  to  that  date.  So  that  we  have 
here  all  the  elements  which  we  find  in  the  principles  above  laid  down  for 
holding  that  the  contract  was  based  on  personal  considerations  and  that 
the  assignment  of  it  as  an  executory  contract  was  invalid  without  the 
assent  of  the  defendants.  It  is  not  pretended  that  such  assent  was 
expressly  given,  nor  is  there  evidence  on  the  record  of  such  a  character 
as  would  amount  to  a  novation  of  the  contract  such  as  is  contemplated 
by  Section  62  of  the  Indian  Contract  Act.  It  is  contended  for  the  second 
plaintiff  that  after  the  assignment  to  him  the  defendants  accepted  payment 
from  him  for  salt  delivered  as  is  shown  by  entries  in  the  accounts  C  to  C 
4  and  1).  But  those  accounts  are  kept  in  the  name  of  the  first  plaintiff 
as  well  as  of  the  second  plaintiff,  so  that  the\  afford  no  distinct  proof  of 
a  direct  recognition  of  the  seeond  plaintiff's  rights  us  assignee.  On  the 
grounds  that  have  been  stated  we  must  allow  the  objection  that  the 
contract  was  one  not  capable  of  assignment  to  second  plaintiff,  arid  there- 
fore that  he  had  no  right  of  suit  under  it. 

The  second  objection  that  the  suit  \\as  bad  for  misjoinder  was  taken 
with  reference  to  the  joinder  of  the  six  defendants  in  one  suit,  when  the 
contracts  of  each  were  found  to  be  individual  and  separate.  The  District 
Judge  disallowed  the  objection  on  the  ground  that  it  was  not  taken  at  the 
earliest  possible  moment,  namely  in  the  written  statement,  and  that  no 
prejudice  to  the  interest  of  the  defendants  from  their  joinder  in  one  suit 
could  have  occurred.  Enough  however  has  already  appeared  in  the  faulty 
decrees  that  have  been  passed  to  show  how  much  the  defendants  have 
been  prejudiced  by  their  several  cases  being  lumped  together  as  one,  and 
though  the  plea  of  misjoinder  was  not  taken  in  the  written  statement,  it 
was  taken  at  the  settlement  of  issues  before  the  trial  of  the  suit.  And  it 
will  further  be  shown  under  the  fourth  head  of  objection  how  the  liability 
of  each  defendant  to  pay  the  Us.  5-12-0  rate  per  gurce  for  damages  or  a 
higher  rate  will  depend  entirely  upon  the  nature  of  the  particular  default, 
if  any,  that  each  has  committed.  As  the  case  of  each  defendant  must  be 
decided  on  its  own  merits  without  any  reference  to  the  case  of  another, 
and  as  the  cases  of  each  will  be  different  (as  even  [176]  the  plaint  itself 
shows),  we  are  of  opinion  that  the  misjoinder  has  affected  and  must  affect 
the  merits  of  each  man's  case  and  cannot  therefore  be  passed  over  as  a 
mere  irregularity  and  condoned  as  ?uch  umder  Section  578  of  the  Code  of 
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Civil  Procedure  It  must  also  be  borne  in  mind  that  this  imsjomder  of 
defendants  IB  now  coupled  with  n  miBjoindcr  of  pi  am  tiffs  according  to  our 
finding  under  the  first  objection,  and  with  thiB  double  irnsjoinder  of  parties 
before  us,  we  must  allow  the  second  objection  also  that  the  suit  is  bad 
for  misjomder 

The  validity  of  the  third  objection,  as  to  the  decrees  granting  relief 
that  was  not  prayed  tor  and  not  granting  the  iclief  that  was  prayed  for, 
cannot  but  be  conceded  by  the  other  side  In  making  all  the  defendants 
liable  jointly  and  severally  tor  costs  and  for  damages  (as  the  decree  of  the 
Lower  Appellate  Court  certainly  seems  to  do),  in  awarding  damages  for 
other  years  than  the  single  year  1886,  and  in  not  ascertaining  in  the  suit 
and  incorporating  in  the  decree  the  amount  of  damages  payable  by  each 
defendant,  but  leaving  the  matter  for  determination  in  execution,  the 
decrees  arc  not  maintainable  and  must  at  least  be  reversed  in  these 
respects 

It  is  contended  on  the  fouith  objection  that  Article  7  of  the  contract 
A  provides  a  uniform  rate  of  Kb  5-12-0  per  gaico  as  the  rate  at  which 
damages  are  to  be  assessed;  and  that  while  the  Munsrf  adopted  this  rate, 
the  District  Judge  has  allowed  the  difference  between  the  contract  price 
to  be  paid  to  defendants  and  the  selling  price  in  the  market  to  be  taken 
as  the  measure  of  damages,  that  is  the  profit  the  plaintiffs  would  have 
made  on  each  gurce  dul}  dehveied  to  them  which,  he  finds,  would  have 
been  Es  45-10-0  The  question  is  wliethei  the  rate  fixed  m  Article  7 
governs  every  breach  of  the  contract  01  only  certain  breaches  theiem 
specified  We  are  of  opinion  upon  a  construction  of  the  clause  that  it 
was  meant  only  to  cover  the  special  default  therein  mentioned,  namely,  a 
short  delivery  or  non-delivery  of  the  amount  fixed  for  delivery  by  the 
plaintiff,  owing  to  tailuie  either  to  manufacture  01  to  store  in  the  factory 
the  quantity  manufuctuied  The  language  used  is  not  such  as  to  cover 
every  breach  ot  the  contract  The  contract  contemplates  other  acts  than 
those  referred  to  m  Clause  7,  and  the)  are  not  refened  to  m  Clause  7, 
either  generally  or  by  implication.  The  contingency  of  the  repudiation  of 
the  contract  altogether  does  not  seem  to  have  been  in  the  contempln- 
[177]  tion  of  the  parties  The  contract  presupposes  a  bona  fide  intention 
to  keep  it  For  these  reasons,  we  agiee  that  in  such  a  case  as  that  put 
by  the  District  Judge  where  the  defendants  actually  manufactured  salt 
and  then  sold  it  to  others,  the  measure  of  damages  would  not  be  the 
liquidated  rate  mentioned  in  Clause  7  of  the  contract,  but  what  the  plaint- 
iffs had  lost  In  the  wilful  breach  of  the  engagement  At  the  same  time, 
it  has  to  be  pointed  out  that  the  Judge  was  wrong  in  applying  the  rate 
fixed  on  the  latter  principle  to  every  defendant  in  this  suit  and  in  the 
connected  suits,  without  first  ascertaining  the  particular  nature  of  the 
breach  of  which  each  defendant  was  guilty.  Those  who  defaulted  under 
the  terms  of  Article  7  only  wrere  clearly  liable  only  to  the  rate  therein 
fixed,  and  it  is  a  matter  of  evidence  in  each  case  whether  any  other  kind 
of  breach  not  falling  under  that  article  has  been  committed  before  the 
measure  of  damages  as  against  any  defendant  can  be  fixed  The  deciee 
of  the  Lower  Appellate  Court  is,  therefore,  further  bad  in  this  respect  also, 
that  is,  in  its  not  determining  at  what  particular  rate  each  defendant, 
according  to  the  nature  of  his  default,  was  subject  to  pay  And  the 
decree  of  the  Munsif  was  equally  wrong  m  fixing  the  uniform  rate  of 
Es  5—12 — 0  without  first  determining  that  all  the  cases  of  breach  of  con- 
tract fell  within  the  terms  of  Article  7  Both  rates— of  the  Munsif  and 
that  of  the  District  Judge — must,  therefore,  be  expunged  from  the  docreei. 
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1893      There  is  another  point  to  be  considered  in  the  cases  of  those  defendants 
OCT.  5.    whose  default  is  only  under  Article  7  of  the  contract,  and  that  is,  whether 
.  they  can  be  held  liable  for  non-delivery  or  short  delivery  in  the  absence 

APPEL-    °^  anv  ^sfcimate  framed  or  '  dittam  '  fixed  by  the  plaintiffs  as  to  the  quan- 
LATE      *^y  °^  fealt  ^°  ke  delivered  by  each  defendant.     We  have  no  doubt  that 
CIVIL.     ^e  WOI>d  *  dittam  '  refers  to  the  quantity.     The  contention  of  respondents' 
/      Vakil  that  it  refers  only  to  quality  is  not  only  opposed  to  the  plain  mean- 
17  M.      m%  °f   ^ie   term,    but   is    inconsistent    \\ith   the    provision   of    the    uniform 
lift    4      rate    for   damages    fixed    in    Article    7.     In    cases    where    the    breach    was 
M.  L.  J.    not  under  Article  7,  the  question  of  the  dittam  is  not  material,  the  defend- 
ants having  contracted  in  Article  1  to  sell  to  plaintiffs  all  the  salt  manu- 
factured and  stored  by  them. 

Our  judgment  in  this  second  appeal  governs  the  judgment  in  all  the 
connected  second  appeals  Nos.  94  to  114  of  1892,  and  it  only  remains  to 
pass  our  final  orders  in  each  of  these  appeals. 

[178]  In  the  present  second  appeal  No.  93,  we  have  found  there  was 
a  misjoinder  \\hich  does  not  apply  to  the  other  second  appeals.  On  this 
ground,  we  must  reverse  the  decrees  of  the  Lower  Courts  and  dismiss  the 
plaintiffs'  suit  with  costs  throughout,  for  it  is  too  late  now  to  allow  the 
plaint  to  be  returned  for  amendment 

All  the  other  second  appeals  follow  the  judgment  in  No.  93  in  respect 
to  the  inability  of  the  second  plaintiff  to  sue,  the  errors  in  the  decree,  and 
the  method  of  determining  the  measure  ot  damages,  but  with  regard  to 
four  of  them,  viz.,  second  appeals  Nos.  94,  99,  105  and  113,  special  points 
arise  \\hich  will  be  separate!}  noticed  As  to  the  remainder,  that  is, 
second  appeals  Nos.  95,  96,  97,  98,  100,  101,  102,  103,  104,  106,  107, 
108,  109,  110,  111,  112  and  114,  the  suits  \\ill  be  dismissed  so  far  as  the 
second  plaintiff's  suit  is  concerned  with  defendants'  costs  throughout;  but 
they  will  be  allowed  to  proceed  so  far  as  the  first  plaintiff  is  concerned. 
The  decrees  of  both  Courts  as  they  at  present  stand  are,  however,  so 
generally  defective  m  respect  to  the  practical  question,  that  is,  the  con- 
sequential relief  claimed,  that  \\e  consider  it  neeessan  to  set  them  aside 
and  to  order  a  new  trial.  Besides  decreeing  things  not  asked  fov  and  not 
decreeing  what  was  asked  for,  several  of  the  material  issues  have  not  been 
satisfactorily  tried.  We  therefore  reverse  the  decrees  in  these  cases  and 
remand  them  for  proper  trial  by  the  light  of  the  observations  we  have 
recorded.  It  will  be  necessary  in  each  case  to  determine  according  to 
the  prater  in  the  plaint  what  is  exactly  tjie  relief  sought  for  and  the 
enquiry  as  to  the  nature  of  the  default  will  be  confined  to  the  year  1886. 
It  will  further  be  necessary  to  determine  by  what  measure  of  damages  the 
default  (if  any)  found  on  the  part  of  each  defendant  is  to  be  ruled.  Then, 
when  the  actual  tofral  amount  is  so  determined,  it  is  to  be  reduced  to  what 
the  first  plaintiff  is  entitled  to  claim  as  his  proportionate  share  of  two 
shares  out  of  5f  shares,  and  the  amount  so  arrived  at  entered  in  the 
revised  decree,  together  with  any  other  reliefs  as  to  declaration  and  so 
on  that  may  be  found  necessary. 

In  second  appeal  No.  94,  the  Aluusif  dismissed  the  plaintiffs'  suit  as 
barred  by  res  judicata,  but  the  Judge  reversed  the  Munsif's  decree  without 
apparently  noticing  this  point.  The  appellant  in  this  second  appeal  now 
urges  that  this  suit  should  be  dismissed  on  the  ground  stated,  but  we  do 
not  agree  with  the  Munsif  that  f!79]  the  case  was  res  judicata  by  reason 
of  the  decision  in  a  similar  suit  of  the  previous  year  (No.  447  of  1886). 
Not  only  was  that  a  suit  of  a  Small  Cause  nature  and  therefore  not  open 
to  second  appeal,  Govind  Bin  Lakshman  Shet  v.  Dhondbarav  Bin  Ganbarav 
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Tambye    (1)    followed    in    Vithilinga    Padayachi    v     Vithdinya    Mudali    (2),  1893 

but   the  simple  issue  therein   decided   was  that   plaintiff   was   not   entitled  QCT   5. 

to  relief   as   he   had   not   executed    repairs      It   was   not   decided   that    the  

contract   was   void   or   had   been   rescinded,    and   the   cause   of   action  now,  APPEL- 
though  upon  the  same  contract,  being  for  a  different  year,   there  is  no  TCB 
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17  M. 
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judicata.     We  therefore   disallow  this   objection   and,    as   the   other   special      CIVIL 
objection  is  abandoned,  this  second  appeal  falls  to  be  treated  like  the  bulk 
of   them,    and   will    be    dealt    with    accordingly    by    a   reversal   and   lemand 
with  similar  directions  to  find  out  and  decree  what  actual  amount  is  due 
by  defendant  to  first  plaintiff 

In  second  appeal  No  99  ot  1892,  the  second  defendant's  name 
must  be  struck  out  if  he  IB  no  party  to  the  agieement  sued  on,  as  it  is 
stated  he  is  not,  and  this  second  appeal  will  be  dealt  with  like  the  bulk  of 
them  with  the  separate  issue  foi  trial  whether  second  defendant  is  liable 
to  the  suit  or  not 

In  second  appeal  No  105  ot  1892,  an  exactly  similai  older  to  that 
just  given  in  second  appeal  No  99  is  passed 

In  second  appeal  No  113  ot  1892,  the  defendant  signed  the  contiact 
as  guaidian  ot  a  minor  The  Judge  has  thereupon  dnected  that  the  deciee 
be  made  against  the  piopeity  of  the  minor,  but  as  the  minoi  was  not  a 
party  to  the  suit,  only  the  defendant's  name  appealing  thciein,  the  Judge's 
order  was  obviously  \\iong  Undei  oui  powers  ot  u> vision  (Section  622 
of  the  Code  of  Civil  Piocedure),  \\e  cancel  this  poition  ot  the  deciee  and 
the  result  will  be  that  the  suit  should  pioceed  against  the  defendant  named 
theiem  The  decree  in  this  case  Mill  accordingly  be  leverbed  and  remand- 
ed like  the  bulk  of  them  \vith  similai  directions,  and  a  sepaiate  issue 
should  be  taken  as  to  defendant's  liability. 


17   M.   180. 

[180]    APPELLATE   CIVIL 

Before  Sir  Arthur  J.   H     Collins,   Kt  ,   Clntf  Justice,   and 
Mr    Justice   Parser. 


SIUNIVAHA   SAHTHIAL  (Defendant),   Appellant  v.   SAMT  KAO 
(Plaintiff),    lleapondcnt  *     [23id   and   24th  January,    1893  ] 

Declaratory  decree — Code  of  Cirtl  Procedure— Atl  XIV  of  1882,  \citwns  278  and  283 
/  crnnnatwn  of  attachment  fiy  abandonment 

The  plamtift  h.id  an  attachment  against  certain  propcily  Owing  to  his  not 
filing  a  ncccssaiy  afhdavit,  the  execution  petition  was  struck  off  Subsequently 
he  applied  for  the  s.ile  of  the  propeit},  and  the  Court  directed  a  fresh  attachment 
to  issue  It  was  held  that  these  facts  did  not  amount  to  an  abandonment  of  lhij 
first  attachment  hy  the  plaintiff 

SECOIXD    appeal    ugam&t    the    dceice    of    J     A     Davies,    District    Judge 
of   Tanjoie,   in   appeal   suit   No     454   of    1891,   modifying   the   deciee  of    S 
Ramasnmy   lyengar,    District   Munsif  ot  Tiruvadi,   in   oiiginal   buit   No     63 
of  1888 

The  lands  in  dispute  in  this  cose  originally  belonged  to  one  Krishna- 
saini  Moitay,  against  whom  the  plaintiff  in  this  suit  obtained  a  decree  in 
1887  and  the  lands  were  attached  in  execution  thereof,  but  the  execution 
petition  was  subsequently  struck  off  the  file  owing  to  the  plaintiff's  default 
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1I0S      *n  fil*n£  a  necessary  affidavit.     In  1889  the  plaintiff  applied  for  the  sale 

TAH   24    °*  ^e  Pr°Perty  attached  in  1887,  and  the  Court  directed  a  fresh  attach- 

..-'         ment  to  issue.     The  defendant  then  came  forward  and  alleged   that  he 

AFPEL-    *lac*  Purc^ased  ^he  property  prior  to  the  second  attachment  and  obtained 

LATB      an  or^er  *n  k*8  favour-     The  plaintiff  alleged   that  the   defendant's  sale 

CIVIL      having  been  subsequent  to  the  first  attachment,  was  not  valid  against  the 

_  '     plaintiff,  and  that  the  defendant  was  bound  by  the  terms  of  his  sale  to 

17  M  lift.  Pay  ^le  plftfotiff  the  debt  decreed  in   1887,   and  that  the  said  debt  was 

therefore  a  charge  on  the  said  property  in  the  defendant's  hands.     Hence 

this  suit. 

The  District  Munsif  decreed  in  favour  of  the  plaintiff,  declaring  the 
subsistence  of  the  attachment  of  1887  of  the  plaint  properties  and  his 
rights  to  realize  his  money  by  a  sale  of  those  properties. 

[181]  On  appeal  against  the  District  Munsif  's  decree  by  the  defend- 
ant, the  District  Judge  delivered  the  following  judgment:  — 

"  The  test  question  in  these  cases  is,  has  there  been  an  abandonment 

of  the  first  attachment   either   in   fact   or  constructively.     Now   in  this 

"  case   there   was   no  actul   withdrawal    from    the   first    attachment,    and 

there  was  no  order  for  releasing  that  attachment,  so  there  was  no  ab- 

andonment in  fact.     The  delay  in  following  up  the  attachment  is  satis- 

factorily explained  by  the  plaintiff's  taking  of  other  legal  proceedings,  so 

"  on  the  score  of  delay   an  abandonment  cannot  be  presumed.     Nor  can 

"  such    presumption    arise    from    the    Munsif  's   order   directing    a    second 

"  attachment  which  plaintiff  accordingly   made,   for  that  was  the  act  of 

"  the  Court  and  not  of  the  party.     I  therefore  agree  with  the  Munsif  for 

the   further  voluminous   reasons   given   by    him   that   plaintiff's   attach- 

ment of  1887  never  ceased  to  exist  and  consequently  defendant's  sale 

"  was  subject  to  it  tinder  Section  376  of  the  Code  of  Civil  Procedure. 

"  It  is  further  urged  in  appeal  that  plaintiff  being  able  upon  the  terms 
"  of  that  sale  to  sue  defendant  for  the  recovery  of  his  money  had  no  right 
"  to  seek  for  a  mere  declaration  that  his  attachment  was  in  force,  but 
should  also  have  sued  for  the  recovery  of  the  money  due  to  him  under 
"  the  sale-deed  to  defendant.  But  this  is  a  vain  contention,  because 
"  plaintiff  was  not  a  party  to  the  contract  of  sale,  and  could  not,  therefore, 
0  have  enforced  its  provisions. 

"  The  appeal,  therefore,  fails  and  is  dismissed  with  costs." 
The    defendants    preferred    this    appeal,    alleging    that    the    plaintiff's 
suit    was    not    maintainable     under    either     Section    283    of     the    Civil 
Procedure  Code  nor   under   Section   42  of   the    Specific   liclief   Act;    that 
an  appeal  should  have  been  preferred   against   the  order  of  the   District 
Munsif  directing  a  second  attachment;  and  that  the  first  attachment  did 
not  continue  to  subsist  at  the  time  of  the  defendant's  sale-deed. 
Sivaswami  Ayyar,  for  appellant. 
Pattabhirama  Ayyar,  for  respondent. 

JUDGMENT. 

We  Have  no  doubt  that  a  suit  for  a  declaratory  decree  is  maintainable. 
The  plaintiff's  petition  was  put  in  under  Section  278  of  the  Code  of  Civil 
Procedure  and  a  suit  under  Section  288  is  his  only  possible  remedy. 

[182]  The  next  point  urged  is  that  an  appeal  should  have  been  pre- 
ferred against  the  order  of  the  District  Munsif  directing  a  second  attach- 
ment. But  that  order  was  a  mere  direction  of  the  Court  without  notice 
to  either  party  and  in  no  case  could  defendant  have  been  made  a  party 
to  the  apptal  if  there  had  been  one. 

124 


VI.]  JUMAPPA    UDAYAN    V.    ARUMUGATH    UDAYAN  17  M*4»  183 

The    decision    quoted    in    Puddomonce,    Doasee    v     Hoy    Muthooranath       H93 
Chowdhry  (I)  lays  down  no  general  rule,  but  the  effect  of  it  is  that  it  ia  a    TAN   24 
matter  of  inference  in  the  particular  case  whether   the  striking  off  of  an          * 
execution  petition  terminates  an  attachment      We  agree  with  the  District 
Judge  that  in  this  case  there  was  no  intention  to  abandon  or  to  terminate 
the  attachment      This  may  be  inferred  not  only  from  plaintiff's  subsequent 

conduct,  but  from  the  very  terms  of  the  sale-deed  under  which  the  defend- 

ant  puichased,   provision   being  theiein  made   that  defendant   should   pay    17M.1M. 
off  the  balance  of  the  decree   debt  in   the   suil    in   which   the   attachment 
had  been  made      No  mention  in  terms  is  made  of  the  attachment,  but  it  is 
a  legitimate  inference  that  it  was  then  regarded  as  subsisting 

We  dismiss  the  second  appeal  with  costs. 


17   M    182=4   M.LJ.  30. 

APPELLATE  CIVIL, 

Before  SIT  Arthur  J    H    Collins,   Kt  ,   Chief  Justice,  and 
Mr     J  native    Davies 


HAMAPPA   UDA\AN    (Defendant  No.    1),    Appellant   v 
ATHTMUGATH   UDAY\\   (Plaintiff),   Henpondent  * 

[15th  September  and  24th  October,   1803  ] 
Hiiidii  law — Succession  of  a  daughter's  daughter  to  her  grandfather's  estate 

On  the  pimciple  laid  down  in  Nallatina  \  Ponnal  (2)^  a  daughter's  daughter 
is,  in  the  absence  of  preferential  male  heirs,  entitled  to  succeed  to  her  grand- 
father as  a  bhandu 

[DisB,  28  A  187  (192)=2  \LJ  654- A  W  N  (1905)  242,  28  A  307  (309)=3  ALT 
87=1906  AWN  13,  10  C  P  L  K  05  (Ob)  ,  F.,  19  B  631  (634),  R.  19  A  215 
(226),  21  \f  2<xl  (267)=8  MLJ  130,  30  M  406=17  MLJ  28S=2  MLT 
317,  4  NLR  33] 

SECOND  appeal  against  the  decree  of  V  Siinivasn  Charlu,  Sub- 
oidmate  Judge  of  Kumbakoman,  in  appeal  suit  No  7  of  1892,  [183] 
reversing" the  decree  of  A  Ranmlingam  Pillai,  District  MunRif  of  TiruvRlur, 
in  original  suit  No  480  of  1890 

Suit  for  the  possession  of  certain  propeiU  It  was  admitted  on  both 
sides  that  the  property  in  dispute  was  originally  the  property  of  a  Hindu, 
who  dying  left  a  widow  (Kamalam)  and  two  daughters  The  plaintiff  con- 
tended that,  Kamalam  and  ope  of  the  daughters  having  died,  the  surviving 
daughter  Meenakshi  inherited  her  grandfather's  property  Meenakshi 
gold  the  property  to  one  Swarnum,  wbo  sold  it  to  plaintiff,  both  convey- 
ances being  registered  The  defendants  alleged  that  Kamalam  had 
previously  sold  the  pioperty,  which  in  its  turn  was  sold  to  defendant 
No  1,  both  defendants  being  now  in  possession  of  it  Kamalam's  con- 
veyance was  not  registered 

The  District  Munsif  dismissed  the  suit,  but  his  decree  was  reversed 
by  the  Subordinate  Judge,  who  held  that  Meenakshi  was  heir  to  her 
grandfather,  and  that  her  registered  conveyance  defeated  the  prior  unregis- 
tered deed  of  her  mother 

The  first  defendant   preferred  this   appeal 
Swasaim    Ayyar,    for   appellant 
The  respondent  was  not  represented 

*  Second  Appeal  No.  23  of  1893 
(i)   12  BLR   411.  (2)  14  M    149 
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JUDGMENT. 
OcTf  24.  We    think    the    case    quoted    by    the    Subordinate    Judge,    Nallanna 

v.  Formal  (1),  is  sufficient  authority  for  holding  that  a  daughter's  daughter 

APPEL-  is  a  bhandu  on  the  principle  there  laid  down  that  consanguinity  may  be 

LATE  recognized  as  the  basis  of  title  to  succession  in  the  absence  of  preferential 

CIVIL,  male  heirs.     Meenakshi  was  a  direct  relation  by  blood  to  her  grandfather 

.  .., through  her  mother  his  daughter. 

.  17  M.  The  second  appenl  therefore  fails  and  it  is  dismissed, 
182-4  n 

M.  L.  J.  

30.  17  M.  184. 

[184]  APPELLATE  CIVIL. 
Before   Mr.    Justice   Mitttusami   Aijijar  and   Mr.    J  mi  ice    Beat. 


HAMAX   MENON   (Plaintiff),   Appellant  v.   CHATHUNNI 

(Defendant  No.  2),  Respondent.*     fOth  January  and  15th  August,   1893  ] 
Makkatayam  rule  of  inheritance — Tiyans — Whether  compulsory  partition  can  be  eft  cited. 
The  ordinary  rule  of  Marumakatayam  against  compulsory  partition  is  equally 
applicable    to    Tiyans    who    follow    Makkatayam,    no    custom    to    the    contrary 
having  been  made  out 
[F.,  19  M.  1  (2) ;  R..  19  M    440  (441)  ;  22  M    297  (298)  ] 

SECOND  appeal  against  the  decree  of  E.  11.  Krishnnn,  Subordinate 
Judge  of  South  Malabar,  in  appeal  suit  No.  1054  of  1890,  reversing  the 
decree  of  A.  N.  Ananta  Ram  lyen,  Additional  District  Munsif  of  Calicut, 
in  original  suit  No.  211  of  1800.' 

The  defendants  1  to  4  were  Tiyans  following  the  Makkatayam  rule 
of  inheritance.  The  plaintiff,  having  obtained  a  Small  Cause  decree 
against  the  first  defendant,  in  execution  thereof,  attached  the  family 
properties.  The  second  defendant,  kamavan  of  the  tanvad,  intervened 
and  put  in  a  petition  alleging  that  the  properties  were  impartible.  The 
claim  was  allowed  and  the  attachment  removed.  The  plaintiff  brought 
this  suit  to  declare  that,  according  to  the  law  prevailing  among  the  Tiyans, 
the  first  defendant  had  a  definite  share  in  the  properties,  and  that  such 
share  was  liable  to  be  sold  for  his  decree.  The  District  Munsif  decreed  in 
favojur  of  the  plaintiff,  whilst  the  Subordinate  Judge,  on  appeal,  reversed 
the  decree, 

The  plaintiff  preferred  this  appeal. 

Sankara  Menon,  for  appellant. 

Govinda  Mcnon,  for  respondent. 

JUDGMENT. 

The  plaintiff's  case  was  that,  according  to  the  customary  law  prevailing 
among  the  Tivans,  the  first  defendant  was  entitled  to  a  definite  share  in  the 
property.  The  defandants  denied  the  alleged  custom  and  pleaded  that  the 
properties  were  indivisible.  The  issue  (fifth)  on  the  point  was  too  vague  to 
direct  [188]  the  attention  of  the  parties  to  the  real  question  which  had  to  be 
tried,  and  the  evidence  adduced  was  inconclusive.  The  Subordinate  Jwdge 
remarks  that  the  witnesses  were  not  asked  the  real  question  at  issue,  but 
on  the  authority  of  two  unreported  cases  has  come  to  the  conclusion  that 

*  Second  Appeal  No.  142  of  1892. 
(i)  14  M.  149. 
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the    ordinary    rule    of    Maiumakatayam    against    compulsory    partition    is      1893* 
equally  applicable  to  Tiyans  who  follow   Makkatayam.     We  do  not  think  AUG.  15 

that  a  question  of  such  general  importance  should   have  been  decided  m      __' ' 

this  way,   and  we  shall,   therefore,    ask  the  present   Subordinate   Judge   to    APPEL- 
return  a  finding  on  the  following  issue  — Whether,   accoiding  to   the  CUB-       LATE" 
tomary    law    followed    by    the    paities    to    this    suit,    compulsory    partition      QviL 
can  be  effected  according  to  the  wish  of  one  member  of  the  tarwad.  ' 

Fresh  evidence  may  be  taken  17  M.  184. 

In  compliance  with  the  above  order  the  Subordinate  Judge  submitted  a 
finding  in  which,  on  the  authority  of  ttanchan  v  Peiachi  (1),  he  held  that 
there  was  no  presumption  that  the  Hindu  law  lulo  of  partibility  of  family 
property  applied  to  the  case  of  Makkntayam  Tiyans,  that  there  was  no 
written  evidence  forthcoming  m  support  of  an\  such  custom,  and  that  th§ 
oial  evidence  was  quite  unsatisfactory  or  insufficient  to  establish  any 
custom  followed  by  tlie  parties  to  the  suit  whereby  compulsory  partition 
could  be  effected  according  to  the  wish  of  one  member  of  the  tarwad 

JUDGMENT 

The  finding  is  that,  according  to  the  customary  law  of  the  parties, 
compulsory  partition  cannot  be  effected  at  the  will  of  one  member  of  the 
tarwad 

This  is  in  accordance  with  finding  m  reguUu    appeal  No    164  of  1891 
Accepting  it,  we  dismiss  this  appeal 

17   M.   186=4   M.LJ.  59. 

[186]    APPELLATE  CIVIL 
Brfoie   Mr    J untie r   Mitttunann  Ayijai   and  Mr    Justice   Beat 

CHATHAKELAN   (Petitions),   Appellant   v.   Qovixu   KARUMIAR 

(Countet-Prtitwnei),  Respondent  * 

[16th   Novembei,    1893  J 

Code  of  d^i/  Procedure— Ail  XIV  of  1882,  Section  234 — //  stranger  to  a  decree  again*! 
n  deceased  person  in  possession  of  Ins  property — 'Legal  representative' 

The  words  '  legal  representative '  in  Section  234  of  the  Code  of  (  ml  Piocedure 
do  not  include  any  person  who  does  not  in  law  represent  the  estate  of  the  de- 
ceased person  Consequently,  a  sti anger  in  possession  of  propeity  of  a  deceased 
person  who  was  not  a  parly  to  a  decree  against  such  pei  son  cannot  be  proceeded 
against  in  execution  otherwise  than  by  a  regular  suit 
[R.,  21  B  424  (431),  21  B  539  (543),  30  C  HH4  (1058),  8  CWN  843  (851),  D, 

33  M    6=4  Ind    Cas    1059=19  MLJ    o7l=6  M.L.T   269] 
APPKAL  against  the  order  of   U     S    Benson,   District  Judge  of   South 
Malabar,    in   civil   miscellaneous    appeal   No     17    of    1892,    confirming   the 
order    of    V     llamasastri,    District    Munsif    of    Palghat,    m    miscellaneous 
petitions  Nos    380  and  2325  of  1891 

The  petitioner  m  this  case  had  obtained  a  decree  for  money  against 
one  Edathaia  Valaya,  since  deceased,  and  now  sought  to  enforce  the 
decree  to  the  extent  ot  Rs  170  against  his  successor  in  stanam,  the 
counter-petitioner,  who  had  collected  the  said,  money  for  the  Mahkhana 
due  to  his  predecessor  Both  the  Lower  Courts  decreed  in  favour  of  the 

*  Appeal  against  Appellate  Order  No  51  of  1892 
(i)  IS  M.  281 
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petitioner,    the   District   Judge   holding   that,    although    the   term   legal 
representative  '   in   Section  284,   Civil   Procedure   Code,   is  not  defined, 
there  is  authority  for  holding  that  in  the  absence,  as  in  this  case,  of  any 
claim  by  the  next-of-kin,  the  words  '  legal  representative  '  will  include, 
for  the  purposes  of  this  section,  the  person  who  has  taken  possession  of 
the  property  of  the  deceased." 
Sankaran  Nayar,  for  appellant. 
Deaika  Chariar,  for  respondent. 

JUDGMENT. 

Though  the  Judge  says  there  is  authority  for  holding  that  the  words 
'  legal  representative  '  in  Setction  284  of  the  Code  of  Civil  Procedure 
include  any  person  who  has  taken  possession  of  the  property  of  the  deceased 
judgment-debtor,  he  [187]  has  not  cited  any  such  authority.  It  was  held 
in  Dunput  Singh  Bahadur  v.  Ranee  Ttajcsuree  (I)  that  property  in  the 
possession  of  others  than  the  legal  representative  might  be  taken  in  execu- 
tion of  a  decree;  but  it  was  so  held  with  reference  to  the  language  of 
Section  210  of  the  Code  of  1859,  which  allowed  of  execution  being  taken 
either  against  the  legal  representative  or  the  estate  of  the  deceased  judg- 
ment-debtor. But  in  Section  284  of  the  present  Code  the  words  '  against 
the  estate  of  the  deceased  debtor  '  are  not  to  be  found,  and  execution  is 
allowed  only  against  the  legal  representative  and  "  to  the  extent  of  the 
property  of  the  deceased  which  has  come  to  his  hands  and  has  not  been 
duly  disposed  of." 

We  do  not  think  that  the  words  *  legal  representative  '  can  be  taken  to 
include  any  person  who  does  not  in  law  represent  the  estate  of  the 
deceased.  The  wording  of  Section  284  seems  to  point  to  the  intention 
that  a  stranger  in  possession  of  property  who  was  not  a  party  to  the  decree 
ought  not  to  be  proceeded  against  in  execution  or  otherwise  than  by  a 
regular  suit. 

We  must  set  aside  the  orders  of  the  Courts  below  with  costs 
throughout. 


17  M.  187. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Davies. 


KRISHNTAYA  NAVADA  AND  OTHERS  (Plaintiffs),  Appellants  v. 
PANCIIU  AND  OTHERS  (Defendants),  Respondents.* 

[18th  September,  1898.] 

Cc.de  of  Cii'i/  Procedure— Act  XIV  of  1882,  Sections  562,  566  and  582— Order  made  on 
appeal  to  amend  plaint.  t 

On  appeal  from  the  decision  of  a  District  Munsif  in  favour  of  the  plaintiffs, 
in  a  suit  for  the  recovery  of  rent,  the  District  Judge  set  aside  the  decree  of  the 
Lower  Court,  ordered  a  new  trial,  and  directed  the  amendment  of  the  plaint  by 
inserting  the  exact  boundaries  of  the  land  on  which  the  plaintiffs  claimed  the 

[1M]  Held,  that  the  order  for  amendment  of  the  plaint  was  bad  under  Section 
562  of  the  Code  of  Civil  Procedure,  since  the  original  Court  had  not  "  disposed 
of  the  suit  upon  a  preliminary  point,"  and  that  it  was  likewise  bad  under  Section 
582,  since  there  had  been  no  dispute  as  to  the  boundaries  of  the  land  before  the 

*  Appeal  against  Order  No.  117  of  1892, 
(i)   15  W.  R.  476, 
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original  Court      If  the  information  wajs  necessary,  the  District  Judge  should  have 

sent  down  an  issue  on  the  point  for  (rial  under  Section  566  of  the  Code  gEp    ]g 

APPEAL  against  the  order  of  W    C    Holmes,   Acting  District  Judge  of       ___ 
South   Canara,    in   appeal   suit   No     233   of    1891,    reversing   the   decree   of     APPEL- 
U    Babu  Row,  District  Munsif  of  Udipi,  in  original  suit  No    387  of  1888        LAT^ 

On    appeal    against   the    decree    of   the   District    Munsif   in    a    suit    for      CIVIL 

recovery  of  rent  given  in  favour  of  the  plaintiffs,  the  District  Judge,  having      

set  aside  the  decree  and  ordered  a  new  trial,   directed  the  amendment  of   17  M.  187. 
the  plaint  by  the  insertion  of  the  exact  boundaries  of  the  land  on  which 
the  plaintiffs  claimed  rent,   a  point  on  which  there  had  been  no  dispute  in 
the  Lower  Court 

The  plaintiffs  preferred  this  appeal 

Pattabhirama  Ayyar,   for  appellants 

The  respondents  were  not  represented 

JUDGMENT 

It  the  older  is  an  older  under  Section  562  of  the  Code  of  Civil  Pio- 
cedure,  as  contended  foi  hy  appellants,  it  IK  clearly  bad,  as  the  original 
Court  had  not  disposed  of  the  suit  on  a  preliminary  point  The  course 
the  Judge  should  have  adopted  in  ordei  to  asceitain  the  boundaries  of  the 
plaint  land,  if  that  information  was  necessary,  was  to  have  sent  down  an 
issue  on  the  point  for  tiial  under  Section  566  of  the  Code 

It  is  however  contended  on  the  othei  side  that  the  order  was  one 
merely  for  the  amendment  of  the  plaint  in  the  matter  of  boundaries  and 
was  passed  under  Section  582  of  the  Code  as  an  order  that  should  have 
been  passed  by  the  original  Court  But  the  answer  is  that  there  was  no 
dispute  as  to  the  boundaries  of  the  land  before  the  original  Court,  and, 
therefore,  that  that  Court  could  have  had  no  ground  for  returning  the  plaint 
for  amendment  We  aie  of  opinion  that  this  fact  takes  the  case  out  of 
the  purview  of  Section  58'2  even  if  that  section  is  at  all  applicable  It 
follows  that  the  remand  must  have  been  under  Section  562,  and  as  such 
it  was  an  illegal  order  We,  therefore,  reverse  it  and  direct  the  Judge  to 
dispose  of  the  appeal  on  its  merits 


17   M.   189=4   M.LJ.  79. 

[189]    APPELLATE  CIVIL 

Before    Mr    Justice   Miittusamt   Ayyar  and    Mr     Justice    Best 


NARAYANAN  NAMBUDRI  AND  OTHERS  (Plaintiffs  and  first  Plaintiff's 
Representative),  Appellants  v    DAMODARAN  NAMBUDRI  AND  OTHERS 
(Defendants  Nos    1  and  3  to  5,  7,  8,  and  sixth  Defendant's  heir), 
Respondents.*     [10th  February,  17th  September  and  23rd  .October,  1893  ] 
Sale  of  land  for  arrears  of  revenue — Revenue  Recovery  Act — Madras  Act  II  of  1864, 
Section  36,  Clause  2  and  Section  59 — Sale  irregular  by  reason  of  not  beincj  duly 
notified — Limitation — Alleged    fraud   affecting   sale — Limitation   Act — Act    XV    r/ 
1877,  Section  8 

When  there  are  arrears  of  revenue  so  as  to  give  jurisdiction  to  the  Collector  to 
sell  under  Madras  Act  II  of  1864,  the  sale,  however  irregular,  is  a  proceeding 
under  that  Act,  for  purposes  of  limitation,  and  is  valid  not  only  as  between  the 
Collector  and  the  defaulter,  but  as  between  the  Collector  and  the  purchaser  at  the 
sale  Venkata  v  Chengadu  (i)  and  Nilakandan  v.  Thandamma  (2)  followet 

*  Second  Appeal  No    1872  of  1891. 
(i)   12  M.  168  (2)  9  M    460, 
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The  mere  fact  that  one  of  the  plaintiffs,  in  a  suit  brought  to  set  aside  a  sale 
under  Madras  Act  II  of  1864,  is  a  minor  is  not  sufficient  to  save  the  limitation 
bar  under  Section  59  of  Madras  Act  IT  of  1864,  when  an  alleged  fraud  affecting 
the  sale  came  to  the  knowledge  of  the  other  plaintiffs  who  are  majors  and  arc 
jointly  interested  with  the  minor  more  than  six  months  prior  to  the  institution 
of  the  suit,  Section  8  of  the  Limitation  Act  being  inapplicable  to  such  cases. 
[DUt.,  28  C  465  (470);  R,  25  M  431  (444)=12  M.L.T.  166;  34  M.LJ.  41;  D.,  19 
i\l.  243  (247).] 

SECOND  appeal  against  the  decree  of  E,  K.  Krishnan,  Subordinate 
Judge  of  South  Malabar,  in  appeal  suit  No.  518  of  1890,  affirming  the 
appeal  of  P.  Govinda  Menon,  District  Munsif  of  Retutnnd,  in  original  suit 
No.  367  of  1889 

The  facts  of  this  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  following  judgments  of  the  High  Court. 

Both  the  Lower  Courts  decreed  in  favour  of  the  defendants. 

The  plaintiffs  preferred  this  appeal. 

Subramanya  Ayyar  and  Sundara  Ayyar,  for  appellants. 

Govinda  Menon,  for  respondent  No.  6. 

This  second  appeal  coming  on  for  hearing  before  Shephard  and  Best, 
JJ  ,  on  Friday  the  10th  day  of  February  1898,  the  Court  made 
the  following : 

[190]  ORDER. — "  The  Subordinate  Judge  has  not  considered  the 
"  question  whether  the  sale  was  notified  us  jrequired  by  the  Act  which  was 
"  the  fourth  ground  of  appeal  before  him.  The  District  Munsif  considered 
"  this  point  and  found  on  it  in  favour  of  the  defendants. 

"  We  must  ask  the  Subordinate  Judge  to  submit  a  finding  on  this 
"  issue  within  one  month  from  date  of  regeipt  of  this  order :  and  seven 
"  days  will  be  allowed  for  filing  objections  after  the  finding  has  been  posted 
"  up  in  this  Court." 

In  compliance  with  the  above  order,  the  Subordinate  Judge  submitted 
the  following 

FINDING. — "  T  am  directed  to  submit  a  finding  on  the  point  *  whether 
"  'the  sale  was  notified  as  required  b\  the  Act?' 

"  The  Revenue  Recovery  Act  IJ  of  1864,  Section  36,  Clause  2,  pre- 
scribes the  mode  of  notifying  sale  under  the  Act.  A  notice  of  the  sale 
in  English  and  in  the  language  of  the  district  shall  be  fixed  up  one 
month  at  least  before  the  sale  in  the  Collector's  office,  in  the  taluk  cut- 
cherry,  in  the  nearest  police  station  and  on  some  conspicuous  part  of 
the  land.  There  is  no  evidence  whatevei  to  prove  such  publication. 
Instead  of  producing  the  process  server's  return  or  other  record  to  show 
that  copies  of  the  sale  notice  were  affixed  to  the  above-mentioned  four 
places,  the  seventh  defendant's  vakil  refers  me  to  a  number  of  documents 
and  to  the  depositions  of  witnesses  which  do  not  support  his  case.  The 
exhibits  referred  to  contain  no  evidence  on  the  point.  The  evidence  of 
the  Menon  and  the  Adhikari  (eighth  defendant)  examined  as  plaintiffs' 
witnesses  15  and  18  is  insufficient  and  unreliable.  The  Menon  makes 
the  vague  statement  that  *  there  was  a  regular  attachment.'  The  Adhi- 
kari (eighth  defendant)  deposes  that  a  copy  of  the  notice  of  sale  was 
affixed  to  a  conspicuous  place,  though  he  cannot  say  where.  Bearing 
in  mind  that  this  defendant,  whom  the  plaintiff  accuses  to  be  the  real 
purchaser,  took  care  not  to  affix  to  the  land  the  copy  of  the  attachment 
notice,  his  statement  that  the  sale  notice  had  been  affixed  '  in  sor?_^ 
'  conspicuous  place  '  is  not  entitled  to  weight.  Defendants'  second  and 
sixth  witnesses  are  the  Revenue  Inspector  and  village  peon  respectively, 
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"  The  former  does  not  depose  regarding  the  sale  notice      The  latter  states       1393 
"  that  he  served  the  notice  by  affixing  a  copy  presumably  to  the  plaintiffs'    QCT  23 

"  house      This  is  all  the  evidence  referred  to  by  the  vakils  

[191]   "  The  plaintiffs'  vakil  points  out  that  the  attachment  was  not     APPLL- 
"  effected   in   the   only    legal    mode   in   which   it    could   be   effected    under       LATE 
"  Section  7  of  the  Act,  viz  ,  b\   affixing  a  copy  of  the  notice  to  the  land      CIVIL 

"  attached  and  by  notifying  it  by  public  proclamation  on  the  land  as  well 

11  as  in  the  District  'Gazette.     The  omission  to  affix  the  copy  to  the  land       17  M. 
11  is   admitted   by   the   Adhikaii,    the   eighth   defendant      There   is   no   evi-     ji^V^4! 
"  dence   that  it  was  posted  on  the  land      Plaintiffs'   vakil  contends  that         '79 
"  there  can  be  no  valid  notification  of  sale  without  the  preliminary  process  of 
11  attachment,    but    1    hardly    think    this    ob]ection    can    be    considered    in 
"  deciding  the  point  referred  to  me  for   a  finding,   viz  ,    whether  the  sale 
11  was  notified  as  required  by  the  Act 

"  I  find  that  the  sale  was  not  notified  as  required  by  the  Act  " 
This   second    appeal   coming   on    again   for   final   hearing   on   Tuesday, 
the  17th  ultimo,  on  return  to  the  order  of  this  Court,  dated  10th  February, 
1893,  and  having  stood  over  foi  consideration  till  this  dav,  the  Court  deliver- 
ed the  following 

JUDGMENT 

MITTTUSAMI  AYYAR,  J  — This  was  a  suit  to  set  aside  a  revenue  sale  held 
under  Act  II  of  1864  The  sale  was  held  in  June  1888  and  this  suit  was 
brought  on  the  12th  August  1889  It  is^  found  that  at  the  date  of  sale 
there  were  arrears  of  revenue  due  to  the  Government  to  the  extent  of 
Rs  54-1-7,  and  it  is  clear  that  the  Collector  had  jurisdiction  to  sell  the 
land  under  Act  II  of  1864  It  is  found,  however,  by  the  Lower  Appellate 
Court  that  the  sale  was  not  duly  notified  as  required  by  the  Act  and  to 
this  extent  the  procedure  followed  by  the  Collector  was  irregular  Both 
the  Lower  Courts  find  that  the  seventh  defendant  purchased  the  land 
bfinami  for  the  eighth  and  ninth  defendants,  of  whom  the  former  is  the 
Adhikan  of  "the  amsom  wherein  the  land  brought  to  sale  is  situated 
Appellants  imputed  fraud  to  the  Adhikan,  but  the  Courts  below  have 
negatived  it  It  is  further  found  that  appellants  were  aware  of  the  sale 
and  its  confirmation  more  than  six  months  before  suit  The  question  for 
decision  in  this  appeal  is  whether,  upon  the  foregoing  facts,  the  Courts 
below  were  correct  in  holding  that  the  sale  was  a  proceeding  within  the 
meaning  of  Section  59  of  Act  II  of  1864  and  that  the  suit  was  therefore 
barred  by  limitation  The  contention  in  second  appeal  is  that  the  sale, 
though  valid  as  between  the  Collector  and  appellants,  is  not  so  as  between 
the  latter  and  the  purchaser  on  the  [192]  ground  of  fraud  The  decision 
of  the  Lower  Courts  is  in  accordance  with  the  principles  laid  down  m 
Nilakandan  v  Thandamma  (I)  and  in  Venkata  v  Chengadu  (2).  The 
decision  in  the  last  mentioned  case  is  that  of  four  Judges  who  held  that 
the  revenue  sale  m  that  case,  however  irregular  it  was,  was  a  proceeding 
under  the  Act  for  purposes  of  limitation,  as  the  Collector  had  jurisdiction 
to  sell  It  was  also  pointed  out  in  that  case  that  the  decision  m  Nila- 
kandan  v  Thandamma  (1)  proceeded  on  the  ground  that  there  were  really 
no  arrears  of  revenue  and  that  the  sale  was  really  without  jurisdiction 
Both  decision^  recognize  the  general  principle  that  a  revenue  sale  is  statu- 
tory sale  and  that  when  there  are  arrears  of  revenue  so  as  to  give  jurisdic- 

(1)  9M   460,  "~  (2)  12  M    168, 
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1893  ^on  ^°  ^e  Collector  to  sell,  the  sale,  however  irregular,  must  be  treated 
OCT  23  as  a  Procee(ling  under  the  Act.  I  am  unable  to  reconcile  the  contention 
of  appellants'  pleader  with  the  principle  th$t  statutory  sales  depend  for 
their  validity  upon  the  pre-requisites  prescribed  by  the  statute  and  not 
on  matters  which  lie  outside  its  purview.  I  would  decline  to  order  any 
further  enquiry  whether  the  price  realized  was  adequate  and  whether  an} 
substantial  injury  resulted  from  the  sale  not  having  been  duly  notified, 
an<^  dismiss  the  second  appeal  on  the  ground  that  the  sale  in  this  ease  wan 
a  proceeding  under  Section  50  of  Act  II  of  1864  and  that  the  suit  is  time- 
barred. 

BEST,  J.  —  The  finding  on  the  issue  sent  for  trial  is  that  the  sale  \\HH 
not  notified  as  required  by  Act  II  of  1864.  This  is  a  finding  of  fact  which 
we  must  accept.  It  is  contended,  however,  on  behalf  of  respondents  that 
tee  suit  is  time-barred  by  Section  59  of  the  Act.  The  mere  fact  of  second 
plaintiff  being  a  minor  is  not  sufficient  to  save  the  limitation  bar  when  the 
alleged  fraud  came  to  the  knowledge  of  others  jointly  interested  with  the 
minor  more  than  six  months  prior  to  the  institution  of  the  suit;  for,  as 
observed  in  Seshan  v.  Rajagopala  (1),  Section  8  of  the  Limitation  Act  is 
inapplicable,  the  object  of  that  section  being  the  same  as  that  of  the 
corresponding  Section  4  of  the  English  Act,  3  and  4  William  IV,  Chapter 
42,  which,  as  remarked  by  Lord  Kenyon  in  Peny  v.  Jackson  (2),  "  was 
"  introduced  into  the  statute  in  order  to  protect  [193]  the  interests  of 
"  those  persons  which  there  was  no  one  of  competent  age,  competent 
"  understanding,  or  competent  in  point  of  residence  in  the  country  to  pro- 
tect." See  also  Vigneswara  v.  Bapayya  (3).  As  was  held  in  Verikata  v. 
Chenyadu  (4),  the  period  of  limitation  "for  a  suit  such  as  the  present  is 
six  months  fron^  the  date  on  which  the  fraud  was  discovered,  and,  as  the 
present  suit  was  brought  more  than  six  months  after  the  alleged  fraud 
came  to  the  knowledge  of  plaintiffs'  father  and  also  of  first  plaintiff  him- 
self, it  is  clearly  time-barred. 

The  appeal  fails  therefore  and  is  dismissed  with  costs. 


17  M.  193. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttvsami  Ayyar  and  Mr.  Justice  Dames. 


SECRETARY  OF  STATE  FOR  INDIA  (Defendant),   Appellant  v. 

VYDTA  PILLAI  AND  ANOTHER  (Claimants),   Respondents.* 

[14th  July  and  16th  August,  1893.] 

Madras  Forest  Act — Act  V  of  1882,  Sections  2,  4,  10  and  14 — Claim  to  percentage  of 
forest  income — The  Pensions  Act — Act  XXIII  of  1871,  Section  4 — '  Civil  Court  '— 
Jurisdiction  of  Forest  Settlement  Officer — Jurisdiction  of  Appellate  Court. 

A  claim  to  a  percentage  of  forest  income  is  not  a  claim  to  forest  produce  under 
Madras  Act  V  of  1882,  nor  is  it  a  claim  to  a  right  specified  in  Section  4  of  that 
Act. 

A  Forest  Settlement  Officer  has  no  jurisdiction  to  entertain  a  suit  in  which 
such  a  claim  is  made,  and  such  a  suit  brought  by  discharged  forest  karnams  is 
barred  by  Section  4  of  the  Pensions  Act. 

A  Forest  Settlement  Officer  is  a  '  Civil  Court '  for  the  purposes  of  the  Pen- 
sions Act. 

If  a  Court  of  limited  jurisdiction  exceeds  its  powers  and  adjudicates  on  a  claim 
over  which  it  has  no  jurisdiction,  the  Court  (if  any)  which  exercises  appellate 

*  Second  Appeal  No.  586  of  1892. 
(I)   u  M.  236,          (2)  4  T.R.  516  (519)  (3)  16  M.  436         (4)  12  M,  168, 
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jurisdiction  over  it  is  bound  to  entertain  an  appeal  preferred  against  the  Lower 
Court's  decision  and  to  correct  the  error. 

A  Court  of  competent  appellate  jurisdiction  in  such  a  case  is  not  hound  by 
an  order  made  without  jurisdiction  by  a  Collector  on  an  appeal  to  him  in  the       —  — 
same  suit  APPEL- 


Submission  by  the  parties  to  his  jurisdiction  cannot  give  a  Forest  Settlement 

Officer  jurisdiction  in  a  case  where  he  has  no  inherent  jurisdiction  ClVlL. 

IR,  18  M   423  (433).]  _ 

[194]    SECOND    appeal    against   the   decree   of   C     Kainachandra   l)er,    17  M.  1M§ 
District  Judge  of  Nellore,  in  appeal  suit  No    241  of  1890,   confirming  the 
decision  of  I      Sarabhalingham  Naidu,  Forest  Settlement  Officer  of  Nelloie 
and  Bellary,   in  claim  No.   847  of  1887 

The  facts  of  the  case  appear  sufficiently  foi  the  purpose  ot  this  report 
from  the  judgment  of  the  High  Court  The  Forest  Settlement  Officer 
decreed  in  favour  of  the  plaintiff,  and,  011  appeal  by  the  defendant,  the 
District  Judge  held  that  lie  had  no  jurisdiction  to  entertain  the  appeal, 
and  dismissed  it  The  defendant  preferred  this  appeal 

The  Acting  Government  Pleader  (Subiamanya  Ayyar),  foi  appellant, 

Sctthagm  Ayyar,  for  respondents 

JUDGMENT, 

This  IB  a  claim  made  to  a  percentage  of  the  iiet  ic  venue  of  the  reserved 
lores  t  at  Snhancotta  under  Madras  Foi  eat  Act  V  of  1882  The  appellant 
before  us  is  the  Secretary  of  State  for  India  m  Council  represented  by 
the  Distnct  Foiest  Officer,  and  respondents  are  two  miraai  karaams  who 
had  served  as  such  in  connection  with  the  forest  till  1884,  when  the  Forest 
Officer  dispensed  with  their  services.  The  claimants  stated  that  from 
time  immemorial  their  family  had  been  enjoying  the  ruaum  and  rendeimg 
services  as  karnams  in  relation  to  the  forest,  and  that  m  return  a  com- 
mission of  Us,  5-7-6  on  every  100  rupees  of  the  net  income  of  the  forest 
had  boon  paid  to  them,  The  appellant  repudiated  the  claim,  but  did 
not  object  -to  the  jurisdiction  of  the  Forest  Settlement  Officer,  On  the 
Ulat  May  1888,  the  Forest  Settlement  Officer  held  that  he  had  no  juusdic- 
tion  to  entertain  the  claim,  the  right  asserted  by  lespondents  being  neithei 
a  right  in  and  over  the  forest  nor  a  right  to  forest  produce  He  further 
held  that  the  claim  was  barred  b^  Section  4  of  the  Pensions  Act  XXIII 
of  1871  The  respondents  appealed  from  this  decision  to  the  Collector 
of  the  district,  who  considered  that  the  light  set  up  by  he  claimants  \\as 
not  outside  the  provisions  of  the  Foiest  Act,  that  the  Forest  Settlement 
Officer  WRH  not  a  Civil  Court  for  the  pui  poses  of  the  Pensions  Act,  and 
that  the  G  O  ,  No  389,  dated  26th  May  1886,  referred  the  claimants 
to  the  Forest  Settlement  Officer  The  appellant  denied  the  Collector's 
jurisdiction  to  entertain  the  appeal,  -but  his  objection  was  overruled,  and 
in  the  result  the  Collector  remanded  the  case  for  disposal  on  the  merits 
Thereupon,  the  Forest  Settlement  Officer  investigated  the  merits  [198]  and 
decreed  the  claim,  From  his  decision  the  Secretary  of  State  preferred  an 
appeal  to  the  District  Coiut,  but  the  District  Judge  held  that  he  had  no 
jurisdiction  to  entertain  the  appeal  and  dismissed  it  with  costs  Hence 
this  second  appeal 

The  jurisdiction  created  by  the  Forest  Act  being  a  limited  jurisdiction, 
the  first  question  is  whether,  as  held  by  the  Judge,  the  nght  claimed  is  a 
right  specified  in  Section  4  of  the  Forest  Act  That  section  describes  the 
right  which  the  Forest  Settlement  Offie<y  is  authorized  to  deal  with  as 
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•an(i  over  ^e  land  comprised  within  the  limits  of  the  forest  or  to 
produce  of  such  land.  The  Judge  determines  the  question  in 
the  negative.  Assuming  that  his  decision  is  correct,  it  does  not 
follow  that  he  had  no  jurisdiction  to  entertain  the  appeal  preferred 
by  the  appellant.  If  a  Court  of  limited  jurisdiction  exceeds  its  powers 
and  adjudicates  on  a  claim  over  which  it  has  no  jurisdiction,  it  is  an 
error  which  the  Court,  if  any,  exercising  appellate  jurisdiction  over  it  is 
bound  to  correct,  as  every  Court  of  appeal  has  all  the  powers  of  a  Court 
of  revision.  In  the  case  before  us,  it  is  clear  that  the  Forest  Settlement 
Officer  exercised  jurisdiction  by  reason  of  the  Collector  Mr.  Macteane's 
decision  that  the  right  in  contest  was  not  outside  the  provisions  of 
the  Forest  Act.  Under  Section  14  of  the  Forest  Act,  the  Collector  has 
appellate  jurisdiction  only  when  the  right  adjudicated  on  by  the  Forest 
Settlement  Officer  is  a  right  excepted  from  the  provisions  of  Section  10 
which,  among  other  things,  constitutes  the  District  Court  as  the  Court  of 
appeal  in  regard  to  any  right  in  and  over  the  forest  save  the  excepted  rights. 
We  agree  with  the  Judge  that  the  right  claimed  does  not  amount  to  an  in- 
terest in  land.  It  is  not  similar  to  the  grant  of  melvaram  right  in  land  in 
the  possession  of  the  grantee,  or  of  some  one  else  as  in  the  case  of  inams. 
But  it  is  similar  to  the  right  to  a  mera  to  be  paid  to  a  karnam  by  the 
ryots  of  the  village  out  of  the  produce  of  the  lands  in  their  possession,  and 
it  cannot  be  said  that  the  right  creates  a  joint  interest  on  the  part  of  the 
karnam  in  the  holding  of  each  ryot.  Again,  an  agreement  to  pay  a  certain 
percentage  of  the  profits  of  partnership  as  wages  to  a  servant  of  the  firm 
does  not  make  him  a  partner.  Looking  to  the  relations  of  the  parties  as 
master  and  servant  and  to  the  character  of  the  rusum  as  a  money  pay- 
ment out  of  the  income  of  the  forest  in  the  possession  of  the  Government, 
it  is  not  reasonable  to  impute  any  intention  to  create  an  interest  in  the 
lands. 

[198]  Another  question  for  decision  is  whether  the  Collector  had 
appellate  jurisdiction  in  this  case  under  Section  14  or  whether  the  right 
adjudicated  on  is  a  right  to  forest  produce.  The  Judge  holds  that  it  is  not, 
and  on  referring  to  Section  2  which  explains  that  right,  we  concur  in 
his  opinion.  Section  2  describes  the  right  as  the  right  to  certain  specific 
forest  products,  which  it  enumerates,  and  the  fact  that  the  enumeration 
is  not  exhaustive  can  only  justify  other  rights  of  the  same  description 
being  included  in  the  section.  But  the  right  asserted  by  the  respondents  is 
a  right  not  to  any  specific  jungle  product,  but  to  a  percentage  of  the  forest 
income  from  certain  sources.  In  this  connection,  the  Judge  observes 
that  he  hafe  no  power  to  hear  an  appeal  from  the  decision  of  the  Collector. 
If  the  right  claimed  is  not  a  right  to  forest  produce  and  the  Collector 
had  no  appellate  jurisdiction,  the  order  made  by  him  is  one  made  without 
jurisdiction,  and  it  is  not  incompetent  to  a  Court  of  competent  appellate 
jurisdiction  to  say  that  it  is  not  bound  by  an  order  made  without  jurisdiction 
by  the  Collector  in  the  same  suit.  The  Government  denied  his  jurisdiction 
and  cannot  be  said  to  have  submitted  to  it.  We  are,  therefore,  of  opinion 
that  the  Judge  was  in  error  in  declining  to  entertain  the  appeal  and  that 
he  ought  to  have  entertained  it  and  adjudicated  thereon. 

The  Judge  states  that  in  his  opinion  the  claim  was  also  barred  by  the 
Pensions  Act  of  1871,  though  he  does  not  rest  his  decision  upon  it.  By 
Section  4  of  that  Act,  no  Civil  Court  shall  entertain  any  suit  relating 
to  any  grant  of  money  or  land  revenue  made  by  the  British  or  any 
former  Government,  whatever  may  have  been  the  consideration  for  any 
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such    grant    and    whatever    may    have    been    the    nature    of    the    payment,       1393 
claim  or  right  for  which  such  grant  mav   have  been  substituted      Nor  WUH  AUG  16 
any  certificate  produced  before  the  Forest   Settlement   Officer  as  provided  '      ' 

by  Section  6  and  the  endorsement  referred  to  by  Mr    Macleane  cannot  be    APPEL- 
treated  as   a  certificate  within  the   meaning  of   Section  0      The   Judge   is       LATE 
therefore  well  founded  in  saying  that  even  if  the  right  is  a  right  in  and      CIVIL 

over  the  land,  the  Pensions  Act  uould  be  u  bar      The  Collector  IB  in  error      

in  saying  that  the  Forest  Settlement  Officer  is  not  u  Civil  Court  for  the  17  M.  193, 
put  poses  of  the  Pensions  Act  It  is  not  necessary  that  the  Forest  Settle- 
ment Officer  should  be  a  Civil  Court  lor  all  pui poses,  but  it  is  sufficient  if 
the  jurisdiction  exercised  bv  a  Civil  Court  ovei  a  civil  right  is  transferred 
to  him  and  lie  is  authorized  to  exercise  it  as  a  subordinate  tribunal  in  ith 
place,  though  a  special  [197]  procedure  is  piesciibed  for  his  guidance  by  a 
special  Act  Nor  can  submission  give  junscbction  in  a  case  like  this,  in 
which  the  Forest  Settlement  Officer  has  no  inherent  jurisdiction,  but  has 
only  a  limited  jurisdiction  as  provided  by  the  Forest  Act 

The  conclusion  v\e  come  to  is  that  the  District  Judge  should  have 
adjudicated  on  the  appeal  and  set  aside  the  decree  of  the  Forcset  Settlement 
Officer  on  the  ground  that  the  suit  uas  buried  by  thu  Pensions  Act,  and 
,ilso  that  that  officer  had  no  junsdicbion  to  entertain  it  imdei  Ihe  Forest  Act 
As  the  question  to  be  decided  is  one  of  lau  ,  we  proceed  to  do  what  the 
District  Judge  ought  to  have  done  and  accoidmgl}  we  set  aside  the  decrees 
of  both  the  Courts  below  and  dismiss  the  churn  uith  costs  thioiighout 
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tiefoic    Mr     Justice    MvtiuAami    Aijytu    anil    Mr     Juatiir    ttcst. 


MtRiMUTHU  PILLAI   (Defendant),    Appellant   v     KIUSIINAHAMI 

(JHRTTI  AND  OTHERS  (Plaintiffs  Nos    2,  3,  4),  JtcspondmtB  * 

[5th  and  6th   December,    1893  J 

Ntyotwblc  Instruments  Act — Act  XXVI  of  1881,  Section  46 — Effect  of  a*i  invalid 
endorsement  of  a  promissory  note  by  payee — Note  recovered  by,  but  Mot  rf- 
indorsed  to  the  payee 

The  defendant  ga\c  plaintiff  a  promissory  note  payable  on  demand  The 
plninliiT  endorsed  the  note'to  a  third  party,  a  creditor  of  his,  who  sued  the  de- 
fendant on  the  note  on  his  refusal  to  pay  The  defendant  pleaded  that  it  had 
been  agreed  between  the  payee  and  himself  that  the  note  should  not  take  effect 
until  the  payee  had  performed  certain  conditions  which  remained  unperformed 
The  suit  was  accordingly  dismissed  The  plaintiff  thereupon  paid  the  endorsee 
and  took  back  the  note,  which,  however,  was  not  re-indorsed,  and  instituted  the 
present  suit  against  the  defendant,  who  pleaded  that  the  property  in  the  note 
was  nol  vested  in  the  original  plaintiff  so  as  to  enable  him  to  maintain  the  suit 
On  the  decease  of  the  plaintiff  before  the  trial  his  sons  were  substituted  as 
plaintiffs : 

Held,  that,  although  the  pioperty  in  a  promissory  note  payable  to  order  on 
demand  passes  by  endorsement  and  delivery  (Act  XXVI  of  1881,  Section  46),  the 
endorsement  in  this  case  had  been  declared  invalid  in  the  suit  referred  to  and 
must  therefore  be  treated  as  cancelled,  and  consequently  the  property  in  the  note 
was  vested  in  the  plaintiff  at  the  date  of  the  suit  so  as  to  enable  him  to  main- 
tain it 
|Appr.,  30  M  441  (443) -17  ML.J  414  ]_ 
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1893  [*'*]  APPEAL  against  the  decree  of  H.  H.  O'Farrell,  District  Judge  of 

D£C,  t).  Trichinopoly,  in  original  suit  No.  30  of  1890. 

_**_  The  suit  was  brought  by  one  Lakshmana  Chetti,  the  payee  of  a  pro- 

APPEL-  missory  note,  and  the  respondents,  his  legal  representatives,  against  the 

J.ATE  defendant-appellant,  the  maker  of  the  note.  The  other  facts  of  the  case 

CIVIL*  are  stated  sufficiently  for  the  purpose  of  this  report  in  the  judgment  of  the 

_  High  Court. 

1*  M.  The  District  Judge  decreed  in  favour  of  the  plaintiffs  and  the  defend- 

M*7L  J     an^  Pre*erre^  this  appeal. 
*60.    '  Rama  ttau,  for  appellant. 

Bhashyam  Ayyangar  and  Tiravcnktita  Chariar,  for  respondents. 

Krishnasami  Ayyar,  for  respondent  No.  1. 

JUDGMENT. 

The  question  is  whether  property  in  the  promissory  note  vested  in 
Lakshmana  Ghetti  at  the  date  of  suit  so  as  enable  him  to  maintain  it. 
The  facts,  so  far  as  they  bear  on  this  point,  are  shortly  these  :  Lakshmana 
Chetti  endorsed  the  promissory  note  to  one  Patnam  Subbaiyar,  but 
appellant  refused  to  pay  when  the  note  was  presented  for  payment.  There- 
upon, Subbaiyar  applied  to  a  notary  public  at  Trichonopoly  for  noting 
the  dishonour  and  the  note  was  accordingly  protested.  Thereupon  the 
endorsee  sued  the  maker  in  No.  37  of  1888  on  the  file  of  the  District  Court, 
but  appellant  pleaded  the  agreement  now  set  up  and  contended  further  that 
the  endorsee  paid  no  consideration  for  the  endorsement  and  that  there 
was,  therefore,  no  valid  transfer  of  the  promissory  note.  The  District  Judge 
upheld  his  contention  and  dismissed  the  suit  without  entering  on  the 
question  whether  any  and  what  consideration  passed  from  the  payee  to  the 
maker.  On  the  dismissal  of  this  suit  Lakshmana  Chetti  paid  Subbaiyar 
and  got  back  the  note,  but  it  was  not  re-indorsed  in  his  favour.  As  appel- 
lant's fourth  witness  Subbaiyar  states  that  the  note  was  endorsed  to  him 
in  part-payment  of  a  debt  due  by  Lakshmana  Chetti,  and  that,  when  the 
suit  failed,  Lakshmana  Chetti  paid  him  the  amount  due  under  it  and 
got  back  the  dishonoured  note,  it  is  no  doubt  true,  as  argued  by  appellant's 
pleader,  that  the  property  in  a  promissory  note  payable  to  order  on  de- 
mand passes  by  endorsement  and  delivery.  So  it  was  held  in  Pattai 
Ambadi  Marar  v.  Krishnan  (1),  and  it  is  also  expressly  provided  for  by 
Section  46  of  Act  XXVI  of  1881.  But,  in  the  case  before  us,  the  endorse- 
ment [199]  in  favour  of  Subbaiyar  was  declared  by  the  decree  in  original 
suit  No.  37  of  1888  invalid  and  must,  therefore,  be  treated  as  cancelled. 
Moreover  the  payee  of  a  promissory  note  is  entitled  to  pay  an  endorsee 
when  the  note  is  dishonoured  and,  striking  out  the  endorsement,  to  sue 
the  maker  for  compensation  or  to  re-issue  the  note.  See  Byles  on  Bills 
of  Exchange,  fourteenth  edition,  page  195.  The  objection  that  respondents 
have  not  taken  out  a  certificate  to  collect  the  debts  due  to  Lakshmana 
Chetti  is  not  pressed,  the  certificate  being  produced  before  us. 

The  appeal  fails  and  is  dismissed  with  costs. 


(i)  H  M.  290. 
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Before  Mr.  Justice  Muttusami  Ayyar  and  Mr   Jaatice  Best  

APPEL- 

VYTHILINOA  PANDARA   SANNADHI  AND  OTHERS   (Defendants),  LAIK 

Appellants  v    SOMASUNDAHA  MUDALIAH  AND  OTHERS  CIVIL 

(plaintiffs),  Respondents*  [18th,  20th  and  26th  October,  1893  J  

'.'  r tnplc   repiars — '  Katlais  f   or   distinct    endowments — Liability   for   repairs— Proof   of 
custom  in  absence  of  endowment-deeds 

The  '  panchayatdai  s '  01  managers  of  a  temple,  being  directed  by  a  Magisliat'* 
to  repair  the  gateway  of  a  store-house  within  the  temple  precincts  and  undci 
their  immediate  control,  spent  Rs  io-8-o  m  so  doing  from  the  funds  of  a 
1  katlai '  or  endowment  oi  which  they  were  managers  They  then  sued  the 
trustees  of  two  other  '  katlais '  for  recovery  of  the  said  sum  on  the  ground  thai, 
by  the  usage  of  the  temple,  the  cost  of  repairs  was  payable  from  the  defendants' 
income,  and  asked  for  a  declaration  that  the  duty  of  executing  repairs  fell  upon 
the  defendants'  '  kdtlais  ' 

Held  that,  in  the  absence  of  any  endowment  or  trust-deed  regarding  the  '  kat- 
lais,' the  decision  must  be  found  in  the  usage  of  the  temple,  upon  proof  of 
which  judgment  was  given  for  the  plaintiffs,  and  a  declaration  added  lo  the  effect 
that  the  defendants  were  liable  for  repairs  to  the  temple  so  far  as  the  surplus 
funds  of  their  'katlais'  should  peimit 

[R.,  J4  M    188  (206,  207)=8  Ind    Gas    1072^21    M.LJ    320=9  M.LT    2J5=(1910) 
M  W  N    79Q;  15  C  P  L  R   85  (86)  ] 

APPEAL   against   the   decree   of   T     Ramasarm    Ayyangar,    Suboidmate 
Judge  of  Negapatam,  m  original  suit  No*  45  of  1890 

The  defendants  preferred  this  appeal 

[200]    The  facts  of  this  case   appear   sufficiently   for  the  pui  poses   of 
this  report  from  the  following  judgments  of  the  High  Court  — 

JUDGMENT 

MUTTUSAMI  AYYAR,  J  — Theie  is  an  ancient  temple  called  Sri 
Tiyagaraja  Swami  temple  m  the  town  of  Tnuvalur  in  the  Negapatam  taluk 
of  the  district  of  Tan]ore  Respondents  aie  its  '  panchnyatdais  '  or 
managers,  and  appellants  aie  trustees  of  two  of  the  '  kallais  '  attached 
thereto  called  Abhisheka  Katlai  and  Raj  an  alias  Saba  Katlai  In  ordi- 
nary parlance,  the  term  '  katlai  '  as  applied  to  temple  endowments,  signi- 
fies a  special  endowment  for  certain  specific  service  or  religious  charity  in 
the  temple  Ardajama  Katlai  or  endowment  for  midnight  seivice  is  an 
instance  of  the  former  aud  ahnadaiia  Katlai  or  an  endownu-nt  tor  distri- 
buting gratis  food  to  the  poor  is  an  example  of  the  latter  In  this 
sense,  the  word  katlai  is  used  m  contradistinction  to  the  endowment 
designed  generally  for  the  upkeep  and  maintenance  of  the  temple  In 
the  case  of  some  important  temples,  the  sources  of  then  income  are 
classified  into  distinct  endowments  according  to  their  importance,  each 
endowment  is  placed  under  a  separate  trustee,  and  specific  items  of  ex- 
penditure are  assigned  to  it  as  legitimate  charges  to  be  paid  therefrom 
Each  of  such  endowments  is  called  also  a  katlai  and  the  trustee  who 
administers  it  is  called  the  katlaigar  or  the  stanik  of  the  particular  katlai 
The  term  '  katlai  '  is  used  in  the  present  suit  in  this  sense  and  Exhibit  R 
enumerates  the  several  katlais  that  exist  in  connection  with  the  temple 
at  Tiruvalur  together  with  their  average  income  from  fash  1221  to  fasli 
1228.  When  the  institution  was  under  the  immediate  control  of  officers 
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°^  ^ie  ^overnrnen^»  ft  appears  from  that  exhibit  that  'Abhisheka  Katlai 
under  first  appellant's  management  had  an  average  income  per  year  of 
8,734  pons  2g  fanams  or  Rs.  18,647-3-11,  and  tliat  Rajan  Katlai  and  Anna- 
dana  Katlai,  which  are  under  second  appellant's  management,  yielded 
an  annual  income  of  10,208  pons  9  fanams  or  Us.  15,951-6-6,  while  the 
Ulthurai  Katlai  '  which  is  under  the  direct  management  of  the  panchayat- 
dars,  produced  an  income  of  pons  6,247  or  Rs.  9,760-15-0.  It  is  these 
four  katlais  that  are  important,  the  other  katlais  having  only  small  endow- 
ments whose  average  income  is  not  likely  to  be  in  excess  of  their  current 
expenses.  The  contest  in  this  suit  is  as  to  appellants'  liability  to  provide 
from  the  endowments  in  their  charge  for  the  necessary  repairs  of  the 
temple  and  of  the  large  tank  outside  called  Kamalalayam  which  is  attached 
to  it. 

[201  ]  The  facts  which  have  given  rise  to  this  litigation  are  shortly 
these.  Within  the  precincts  of  the  temple  there  is  a  building,  called  the 
Kottaram,  used  as  the  store-room  or  store-house  wherein  provisions  re- 
quired for  the  use  of  the  temple  are  usually  secured  bj  the  panchayatdars 
About  November  1887,  it  came  to  the  knowledge  of  the  Head  Assistant 
Magistrate  in  charge  of  the  Negapatam  taluk  that  the  gateway  giving 
entrance  into  the  store-room  was  in  such  a  state  of  repair  as  to  endanger 
the  safety  of  persons  using  it  or  passing  near  it.  He  called  upon  appellants 
to  remove  this  source  of  danger  under  Section  183  of  the  Criminal  Pro- 
cedure Code,  but  they  alleged  that  respondents  were  the  parties  bound  to 
execute  the  necessary  repair  according  to  the  usage  of  the  temple.  After 
hearing  both  parties,  the  Magistrate  declined  to  decide  the  question  and 
held  that  the  store-house  being  under  the  immediate  control  and  in  the 
charge  of  respondents  as  trustees  of  the  Ulthurai  Katlai,  they  were  bound, 
under  the  Code  of  Criminal  Procedure,  to  execute  such  repairs  as  were 
necessary  to  prevent  danger  to  the  public  and  made  an  order  to  that  effect 
on  the  23rd  August  1888  From  the  4th  to  the  7th  October  1888  respon- 
dents spent  Rs.  10-8-0  from  the  hinds  of  the  *  Ulthurai  '  Katlai  under  their 
management  and  repaired  the  gateway  in  obedience  to  the  above  order. 
On  the  l()th  December  1888  tlie\  instituted  this  suit  to  recover  the 
amount  so  spent  by  them  from  the  funds  of  (ho  katlais  under  appellants' 
management  Their  cast1  is  that  the  two  katlais  under  appellants' 
management  consist  of  landed  properties  of  the  temple  yielding  an  annual 
income  of  Rs.  30,000  and  20,000  respectively,  that,  b\  the  usage  of  the 
institution,  the  cost  of  repairing  the  temple  •and  the  tank  and  of  erecting 
necessary  buildings  is  payable  from  that  income,  that  appellants  were 
bound  to  contribute  to  the  cost  of  such  repairs  and  structures  in  the  pro- 
portion of  two-thirds  from  the  Abhisheka  Katlai  and  one-third  from  the 
Rajan  Katlai.  They  prayed  for  a  decree  directing  appellants  to  pay  them 
Rs.  10-8-0  with  subsequent  interest  and  costs,  and  declaring  that  the 
duty  of  executing  repairs,  as  mentioned  in  the  plaint,  devolved  on 
appellants  by  the  usage  of  the  temple.  These,  however,  denied  their  liability 
and  contended  that  there  were  various  katlais  attached  to  the  temple  in 
question,  that  they  had  separate  buildings  assigned  to  them  within  the 
precincts  of  the  temple,  and  that  it  was  the  duty  of  katlaigars  or  trustees 
of  the  katlais  to  keep  their  own  buildings  in  repair.  They  pleaded  also  to 
the  [202]  jurisdiction  of  the  Subordinate  Court  alleging  that  the  present 
suit  was  cognisable  by  a  Small  Cause  Court  and  that  the  staniks  of  the 
Ulthurai  Katlai  should  be  co-plaintiffs.  But  they  admitted  that  "  on 
*'  certain  occasions,  when  funds  were  available,  certain  repairs  were 
"  executed  by  them,"  adding  that  they  were  so  executed  at  their  will  and 
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pleasure   and   that  respondents  had   no   light   to   compel   them  to   execute 
such   repays  QCT 

The  two  preliminary  objections  taken   to  this  unit  ait-  that  it  ib  cog- 

nizable  by  a  Court  of  Small  Causes  and  that  the  Htaniks  ol  the   Ulthuiai     APPEL- 
Katlai  ought  to  have  been  made  paifcies  to  jt      They  form  the  Subject  ol       LATE 
the  first  and  fourth  issues,   which  the  Subordinate  Judge  has  detei mined      CIVIL. 

against  appellants      The  plaint  contains  a  prayer  for  a  declauitory  decree,       

which  a  Court  of  Small  Causes  is  not  competent  to  pass  Noi  is  it  £hown  17  M- 1*9- 
that  the  staniks  of  the  Ultliurai  Katlai  are  not  mere  temple  servants 
subordinate  to  the  panchayatdars  There  IB  also  no  doubt  tluit  ab  dhai- 
makartas  lespondents  are  bound  to  see  that  the  temple  is  kept  in  proper 
icpair  by  those  who  are  bound  to  do  so  according  to  usage  In  my  judg- 
ment the  Subordinate  Judge  has  properly  disallowed  both  the  preliminary 
objections  Again,  it  is  not  seriously  denied  that  UH  10-8-0  huve  not  been 
spent  by  respondents  upon  the  \japair  of  the  Kottaram  as  found  by  the 
Subordinate  Judge  and  the  substantial  question  argued  on  appeal  is  tib  to 
appellants'  liability  to  make  the  repair  out  of  the  funds  of  the  katlms 
under  their  management  This  forms  the  subject  of  the  second  issue  and 
the  Subordinate  Judge  has  determined  it  in  favour  of  respondents  No 
endowment  or  trust-deed  is  forthcoming  in  regaid  to  the  katlaife  and  it  is 
conceded  that  the  rule  of  decision  must  be  found  in  the  usage  of  the 
temple  The  contention  in  appeal,  therefore,  is  that  the  evidence  does 
not  warrant  the  finding  of  the  Subordinate  Judge  in  lespondents'  fuvoin 

In  suppoit  of  the  finding  theie  is,  first  the  admission  made  by  appel- 
lants themselves  In.  their  written  statements  they  averred  that  they 
executed  repairs  when  funds  were  available  Though  they  qualified  this 
admission  by  stating  -that  they  were  under  no  obligation  to  do  so,  I  agree 
with  the  Subordinate  Judge  that  this  statement  is  entitled  to  no  weight 
As  katlaigars,  appellants  are  trustees  mid  they  can  only  spend  the  income 
of  the  trust  property  upon  the  paiticular  trusts  attached  to  those  katlais, 
and  the  explanation  that  they  executed  repairs  at  their  pleasure  is  not  mtol- 
[203]hgiblc  Further,  the  first  defendant  stated  in  his  evidence  that  the 
lands  under  his  management  as  katlaigar  are  propeities  oiiginally  prant- 
ed  for  the  use  of  the  temple  by  former  sovereigns  of  Tanjoru  and  that 
then  income  is  first  applied  to  the  expenses  of  daily  worship  and  of  festi- 
vals and  that  the  surplus  is  then  spent  on  repairs  Adveitmg  to  a  temple 
building  called  Porpandara,p  he  deposed  that  it  was  in  the  exclusive  pos- 
session of  respondents  and  the  expenses  of  its  repair,  as  of  seveial  otliei 
buildings  in  the  possession  of  respondents,  \veie  boine  by  the  luo  katlaib 
in  the  proportion  of  two-thirds  and  one-third  Moreover,  it  is  m  evidence 
that  the  katlai  lands  weie  in  the  possession  of  the  Collectors  of  the 
district  till  1847,  when  they  were  formally  made  over  to  appellants' 
predecessors  The  muchalkas  which  these  executed  on  that  occasion 
contain  a  distinct  acknowledgment  that  the  katlai  lands  were  originally 
granted  to  Sri  Tiyagaraja  Swami  and  an  undertaking  to  apply 
the  income  derived  therefrom  to  the  said  temple.  This  is  significant 
as  showing  that  the  repair  of  the  temple  was  a  trust  to  which  the 
surplus  income  had  to  be  devoted  according  to  the  original  grant 
I  have  already  referred  to  Exhibit  R  and  showed  that,  so  far  as 
the  amount  of  average  income  is  concerned,  Abhishka  Katlai,  Rajau 
Katlai  and  Ulthurai  Katlai  are  the  most  prominent  as  being  in  a  posi- 
tion to  have  a  surplus  at  their  disposal,  It  appears,  however,  from  the 
Sanad  G  and  Exhibit  T  and  it  is  ^also  conceded  for  appellants  that 
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1883      ^ke  m°hini  or  money  allowance  paid  by  the  Government  to  the  pancha- 

Ocx.  ^6.  ya^darfc  which  (as  is  seen  from  Exhibit  N  1)  forms  the  largest  portion  of 

.'         the   income   of   the    Ulthurai   Katlai   is   not   chargeable  with   the   cost   of 

APPEL-    rePa*rs»  as  it  is  an  endowment  for  meeting  certain  defined  items  of  expendi- 

LAIE      *ure<     ^s  argued  by  respondents'  pleader,  it  is  antecedently  probable  that 

CIVIL*     ^  appellants'  katlais  alone  bear  the  cost  of  repair,  they  do  so  because  their 

*     large  income  is  likely    to  leave  a   surplus  available  for  being  laid  out  on 

17M.U9.  repairs. 

Exhibit  HI  is  an  account,  dated  July  1839,  and  it  enumerates  the 
various  duties  which  devolve  on  the  katlaigars  and  in  the  case  of  appellants 
looking  after  repairs  is  specified  as  one  of  them,  whilst  in  the  ca&e  of 
Ulthurai  Katlai  no  similar  duty  is  mentioned.  Again,  the  same  account 
shows  that  so  early  as  1829  an  establishment  for  carrying  out  ordinary 
repairs  was  kept  up  by  appellants'  katlais  and  its  cost  was  paid  out  of  the 
funds  of  those  katlais. 

Another  group  of  documents,  Exhibits  J  to  Q,  is  referred  to  by  [204] 
the  Subordinate  Judge  in  paragraph  11  of  his  judgment  as  evidencing 
actual  execution  of  repairs  at  the  cost  of  appellants'  katlais.  Their  genuine- 
ness ifc  not  questioned  in  appeal  and  their  contents  show  that  both  appel- 
lants or  one  of  them  executed  repairs  from  time  to  time  in  1829,  1831  and 

1832.  It  is  argued  on  behalf  of  appellants  that  they  merely  superintended 
the  execution  of  the  repairs,  but  that  they  were  paid  for  from  the  funds 
provided    by    the    Collectors    of    the    district    as    per    estimates    previously 
sanctioned  by  them.     The  exhibits  specify  the  estimated  amount  sanctioned 
by  the  Collectors  under  it,  the  amount  expended  on  repairs  on  each  occasion 
and  are  signed  by  the  staniks  of  both  katlais  or  by  one  of  them  and  counter- 
signed by  taluk  officials.     It  is  not  explained  why  the  representatives  of 
these  katlais  were  aluii^s  selected  to  execute  the  repairs  in  preference  to 
panchayatdars    if    their    katlai    funds    were    not    spent    under    previously 
sanctioned    estimates.     The    Subordinate    Judge   naturally    presumes    that 
the  course  of  business  consisted  in  the  katlaigars  submitting  estimates  of 
repairs,   obtaining  the  Collector's  sanction  for  the  outlay  from  the  katlai 
funds  and  then  executing  the  repairs  from  such  funds  in  accordance  with 
the  estimate      I  cannot  my  that  this  inference  is,  under  the  circumstances, 
unreasonable 

Moreover,  Exhibit  Y  shows  that  in  1849  the  Collector  sanctioned 
the  expenditure  of  Rs.  10,000  upon  repairs  on  applications  and  estimates 
submitted  by  the  katiaigars.  Though,  as  argued  by  appellants'  pleader, 
the  exhibit  does  not  mention  the  names  of  the  katlaigars,  yet  it  is  material 
in  So  far  as  sanction  is  sought  for  laying  out  the  income  of  katlais  on 
repairs. 

It  appears  further  from  Exhibit  D  that  so  recently  as  1886  the 
trustee  of  the  Abhisheka  Katlai  corresponded  with  the  Deputy  Tahsildar 
of  Tiruvarur  acting  on  behalf  Ulthurai  Katlai  on  the  subject  of  certain 
repairs. 

It  appears  that  first  appellant  did  not  repudiate  his  liability  to  repair, 
but  entered  into  an  explanation  why  it  was  not  then  necessary  to  do  the 
repairs. 

There  is  again  Exhibit  H  which  shows  the  amount  required  in  August 
1833  for  consecrating  an  idol  which  was  lost  in  1802  and  discovered  in 

1833.  It  purports  to  be  a  dittam  or  estimate  of  necessary  expenses  sub- 
mitted to  the  Collector,  and  the  amount  entered  as  received  from  the  Huzur 
is   lls.    586  which   is   divided   [205]   between  the   Abhisheka  Katlai   and 
Rajan   Katlai,    ins.,    Rs.    386   for  .Abhiksheka   Katlai    and    Rajan  Katlai 
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and  KB,  200  for  Annandana  Katlai      It  is  clear  that  the  Collector  did  not       1(93 
sanction  the  outlay  from  the  public  treasury ;  whence  did  he  then  get  the   QCT  25. 
necessary  funds  ?     Jt  IB  not  unreasonable  to  inter  horn  Exhibit  H  1  that          '      ' 
the  funds  came  from  those  katlais  among  the  trusts  of  which  the  repan     APPFL- 
or  Tiruppam  of  the  temple  finds  a  place  LATE 

On  the  other  hand,  our  attention  is  drawn  to  certain  facts  by   appel-      Q\  M 

lants'    pleader    as    favouring    their    contention      The    first    fact    to    which       " 

reference  is  made  is  the  preparation  m  1820  of  a  new  dittam  or  '  standing  §7  M.  199. 
budget  estimate  '  under  the  order  of  the  -Collector  of  Tanjore  who  then 
exercised  control  over  the  management  of  Hindu  temples  in  the  district 
By  Exhibit  T  he  dnected  that  the  various  sources  of  income  should  br> 
estimated  and  that  20  per  cent  should  be  deducted  therefrom  and  kept 
as  a  reserve  fund  for  meeting  loss  from  floods,  from  withering  of  crops, 
from  high  prices  and  other  unlooked  for  causes  and  obseived  that,  oven  if 
there  were  no  such  loss,  the  reserve  fund  was  needed  for  the  purpose  of 
repairing  the  temples  and  preserving  them  in  the  Same  condition  Exhibits 
Nl,  Ol,  P  and  R  enumerate  the  several  sources  of  income  foi  the  thiee 
principal  katlais  and  for  the  \vhole  temple  including  all  the  katlais  and  the 
20  per  cent,  deduction  is  enteied  against  all  souiceR  of  income  except  the 
mohim  allowance  paid  by  Government  foi  the  daily  and  festival  expense^ 
of  the  temple  Tn  Exhibit  Ol,  which  is  the  dittam  account  for  the 
Abhisheka  Katlai,  there  is  an  entry  under  the  head  of  extra  expenses  in 
the  column  of  remarks  "  cost  of  repairs  not  included  in  the  ne\\  dittain 
Hence  the  decrease  "  This  is  referred  to  on  respondents'  behalf  ab  sug- 
gesting the  infeience  that,  prior  to  the  preparation  of  the  neu  dittam 
account,  such  cost  formed  part  of  the'  old  dittam  of  the  katlai  However 
this  may  be,  these  Exhibits  do  not  throw  light  on  the  ancient  usage  of  the 
temple  before  us  The  constitution  of  a  reserve1  fund  such  as  was  sug- 
gested by  the  Collector  might  be  an  udimmsti alive  improvement  conduct /e 
to  beneficial  management  Under  what  authority  the  Collector  issued  the 
Order  T  in  regard  to  trust  properties  IB  not  cleai  It  had  no  especial 
reference  to  the  temple  at  Tiruvarur  noi  was  its  primary  ob]ect  to  create 
a  fund  for  repairs  or  to  supersede  any  pie-existing  obligation  in  that  respect 
There  is  furthei  no  evidence  to  shou  that  a  reserve  fund  was  so  constituted 
and  since  [206]  kept  up  It  is  indeed  suggested  that  it  was  not  so  kept 
up  and  the  absence  of  allusion  to  it  in  the  later  accounts  of  1830  favouis 
the  suggestion  It  is  noteworthy  that  appellants  did  not  iefer  to  any  such 
fund  in  their  \\ntten  statements,  or  say  that  lepans  \\eve  to  be  made  fiom 
that  fund,  their  case  beiflg  that  the  katlais  in  then  charge  were  not 
responsible  for  undertaking  temple  vepans  and  twt  that  they  as  well  as  the 
other  katlais  were  bound  to  meet  the  cost  of  repairs  in  proportion  to  the 
income  The  contention,  therefore,  that  the  exhibits  no\\  under  con- 
sideration negative  appellants'  liability  appears  to  be  an  afterthought 

Another  matter  on  which  appellants'  pleader  lays  stress  is  that  it  IR 
natural  that  each  katlai  should  repan  the  buddings  in  its  charge  as 
alleged  b\  them  T  am  not  piepared  to  attach  importance  to  this  con- 
tention, for  Exhibits  T  to  K  show  that  appellants  executed  repairs  to 
buildings  in  the  temple  which  are  not  in  their  possession,  but  are  in  the 
immediate  charge  of  the  panchyatdars  and  among  others  to  the  kottarain 
or  store-room  now  under  consideration 

Another  piece  of  evidence  is  Exhibit  VII  referred  to  by  the  Suboidi- 
nate  Judge  in  paragraph  16  of  his  judgment  There  is  no  evidence  to 
show  when  it  was  prepared,  nor  are  we  referred  to  any  other  document 
which  referp  to  contribution  by  other  katlais  towards  the  cost  of  repaiis 

HI 
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IMS      ^n  ^e  w^°^e'  ^he  weight  of  testimony  appears  to  me  to  be  in  favour  of 

OCT.  26.  ^e  conclusion  at  which  the  Subordinate  Judge  has  arrived.     It  is  true 

*      *  that  there  is  no  endowment  deed  forthcoming.     It  ife  also  true  that  no 

APPEL-    accoun^8  are  produced  to  show  execution  of  repairs  by  appellants  except 

LATE      ^or  a  ^ew  years-     ^u^  ^   should   be   remembered   that   the   accounts   are 

CIVIL      w**k  aPPe^an^s  and  their  omission  to  produce  thorn  is  open  to  remark. 

__  But  there  is  the  fact  that  all  the  katlai  lands  are  lands  originally  granted 
17  M.  194.  ^or  ^ie  U8e  °^  ^ie  temple  and  there  is  an  undertaking  to  apply  their  in- 
come to  the  temple.  There  is  next  the  admission  that  the  surplus  income 
was  spent  on  repairs  and  there  is  also  the  presumption  that,  unless  the 
execution  of  repairs  was  one  of  the  trusts  of  the  katlais,  the  surplus  would 
not  have  been  so  spent.  Having  regard  to  the  fact  that  the  katlais  under 
appellants  contribute  also  to  the  daily  and  festival  expenses,  the  state- 
ment that  the  surplus  is  alone  utilized  in  carrying  out  repairs  i&  not 
improbable.  There  is  further  the  fact  that  looking  after  repairs  is  entered 
in  HI  among  the  duties  devolving  on  the  [207]  representatives  of 
appellants'  katlais.  There  is  also  positive  evidence  as  to  appel- 
lants having  actually  executed  repairs  to  various  temple  buildings  in 
1829-31  and  1832  There  is  some  evidence  of  conscious  liability  to 
execute  the  necessary  repair^  in  1849  and  1886.  Whilst  these  facts 
convey  the  impression  that  the  katlai  funds  were  spent  on  repairs 
because  there  was  an  obligation  so  to  spend  them,  there  is  no  evidence  of 
any  other  katlai  besides  having  regularly  contributed  to  the  cost  of 
the  repair.  Exhibit  VII,  which  contains  a  single  entry  to  that  effect,  ifc 
not  sufficient  evidence  of  the  usage  of  the  temple.  The  exemption  of 
the  mohini  allowance  from  liability  for  the  cost  of  the  repair  and  a  com- 
parison of  the  average  income  of  the  various  katlais  mentioned  in  Exhibit 
R  raise  also  a  presumption  that  the  liability  devolved  on  the  Atheenam 
Katlais  by  reason  of  their  being  able  to  command  a  surplus  income. 
Again,  the  allusion  to  the  reserve  fund,  which  the  Collector  proposed  to 
organize  in  1820,  is  an  after-thought.  There  is  no  evidence  that  such  fund 
is  in  existence  nor  was  it  referred  to  by  appellants  in  their  written  state- 
ments. The  suggestion  that  each  katlai  repairs  the  buildings  ,  in  its 
charge  ift  incompatible  with  the  documentary  evidence,  which  shows  that 
appellants'  predecessors  required  various  temple  buildings  which  are  not 
under  their  control  and  kept  up  a  standing  establishment  for  carrying  out 
small  repairs.  There  is  no  trace  in  the  evidence  of  other  katlais  having 
regularly  contributed  to  the  cost  of  repairs.  Under  these  circumstances, 
I  am  unable  to  accede  to  the  contention  that  *the  finding  of  the  Subordi- 
nate Judge  on  the  second  issue  is  contrary  to  the  weight  of  evidence.  The 
decree  of  the  Subordinate  Judge  must  therefore  be  affirmed,  but  a  decla- 
ration must  be  added  to  the  effect  that  defendants  are  liable  for  repairs  to 
the  temple  so  far  as  the  surplus  funds  of  their  katlais  shall  permit.  The 
appeal  having  substantially  failed,  appellants  will  pay  respondents'  costs 
and  bear  their  own  costs. 
BERT,  J.  —  T  concur. 
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[208]   APPELLATE  CIVIL 
Before    A/?.    Jutttiee    Mut1  unarm   Ayyar   and   Mr.    Justice    Beat 


N/VRANA  MAIYA  (Defendant),  Appellant   v    VASTEVA  KARANTA 

AND   AXOTIIKR   (Plaintiff a),    Respondent^,* 

[25th   October  1803  ] 

Widow  in  possession  of  her  late  husband'*  land — Sale  of  the  land  in  execution  of  a 
personal  decree  obtained  against  the  widow — buit  by  the  nephew  and  rerernouer 
oj  the  deceased  husband  to  reiorer  the  land  from  the  purchaser 

A  Hindu  widtrw  mictl  to  leaner  certain  land  which  belonged  to  her  late  hus- 
band from  his  bi other  The  suit  was  compromised  by  means  of  ,i  razmamab, 
one  of  the  terms  of  which  was  that  the  widow  should  remain  in  possession  of 
and  enjoy  the  property,  but  should  not  alienate  il  without  the  brother's  per- 
mission. Subsequently  a  pcisonal  decree  was  obtained  against  the  \\idow,  and 
the  land  being  sold  in  execution,  was  purchased  by  the  defendant  in  the  preser.l 
suit,  in  which  the  first  plaintiff  was  the  nephew  and  ii^cr  sinner  of  the  deceased 
husband 

Held,  that  the  suit  against  the  widow  being  on  a  pei  sonal  claim,  only  hei 
limited  interest  in  the  property  was  sold  in  execution,  and  that  consequently  the 
plaintiff  was  entitled  to  the  property  Jitgul  Kishore  v  Jotcndro  Mohun  (i)  dis- 
tinguished, and  the  principle  in  Baiiun  Doobey  \  Bn\  Rhooknm  Lall  Awusti  (2) 
applied 

|F.,   10  OC    121    (125),   R,  27    M     Io2   (181),    D,   2h    M     224    (228)  =  12    MLJ    380 
(384)  ] 

SECOND  appeal  against  the  deciee  ot  ^W  C  Holmes,  District  Judge 
of  South  ('anaia,  in  appeal  bin!  No  '236  of  1891,  leversing  the  decree  of 
J  P  Fernandex,  Distnet  Munsif  of  Kundapur,  in  onginal  suit  No  152 
of  1890 

The  District  Mimsif  decreed  in  favoui  ot  the  defendant,  hut  I  he 
District  Judge  on  appeal  hy  the  plaintiffs  reversed  the  deciee 

The  defendant   preferred  this  appeal 

The  facts  of  the  case  ,ire  stated  abo\e  Rurh'cientU  for  the  purposes  of 
thiR  report/ 

PattabhiHima  Atiyar,  tor  appellant 

Maithaim    Han,    lor  reK|)ondent« 

JUDGMENT 

There  is  nothing  to  shou  that  the  deciee  was  obtained  against  the 
\vidov\  Mahalakshmi  as  the  representative  ot  her  husband's  estate,  not 
aio  we  referred  to  an\  proceedings  m  that  suit  showing  that  the  decree 
was  not  a  personal  one  simply 

[209]  Tn  Jugal  Kinhoie  v  Jotendro  Mohun  T  ay  ore  (1),  the  decree 
was  passed  against  the  husband  Tn  Bisto  B chare e  Sahoij  v  Lalla  By^nath 
Pei  shad  (8)  the  husband's  propert\  was  expressh  made  liable  by  the 
decree  Neither  ot  these  cases  is,  therefore,  on  all  fours  with  the  present 
one,  which  is  governed  b;y  the  punciple  laid  down  bv  the  Privy  Council  in 
Baijun  Doobey  v  Bnj  Bhooltnn  Lall  Annwti  (2) 

The  razinamah  does  not,  on  its  tine  construction,  amount  to  a  gift  of 
an  absolute  estate  to  the  \ndou  It  merely  recognizes  the  widow's  right 
to  possess  the  property  during  her  life  without  making  alienations 
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The  dismissal  of  the  claim  petition  cannot  affect  the  plaintiffs'  claim 
as  reversioner,  a  claim  which  only  became  enforceable  on  the  widow's  death 
in  1888.  Further,  the  claim  was  dismissed  without  inquiry. 

It  is  finally  contended  that  the  debt  in  question  was  due  from  the 
husband,  as  is  also  found  by  the  District  Munsif,  and  that  the  District 
Court  was  wrong  in  considering  this  point  immaterial. 

This  was  not  the  case  of  a  voluntary  sale  by  a  widow  in  discharge  of 
her  husband's  debt,  but  of  a  Court-sale  in  execution  of  a  personal  decree 
obtained  against  the  widow.  The  Judge  is  therefore  right. 

We  dismiss  the  appeal  with  costs. 


17  M.  209=3  M.LJ.  289. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar. 


OULA  AND  OTHERS  (Count  cr-petitioners),  Appellants  v. 

BEEPATHEE  AND  ANOTHER   (Petitioners),   Respondents.* 

[15th   and   18th   September,    1893.] 

Code  of  Civil  Procedure — Act  XIV  of  1^84,  Sections  365,  367— Representation  of  a  de- 
ceased plaintiff. 

Section  365  of  the  Code  of  Civil  Procedure  presupposes  that  the  party  claiming 
to  represent  a  deceased  plaintiff  is  his  legal  representative,  but,  if  the  represen- 
f210]tative  character  is,  denied,  or  when  two  or  more  persons  claim  it,  the  pro- 
cedure prescribed  by  Section  367  of  the  Code  should  be  followed 

APPEALS  against  the  orders  of  S.  Subbayar,  Subordinate  Judge  of 
South  Canara,  dated  18th  January  1892,  passed  on  civil  miscellaneous 
petitions  Nos.  572  and  573  of  1891. 

The  facts  of  this  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court. 

Ramachandra  Ttau  Saheb  and  Pattabhirama  Ayyar,  for  appellants. 

Naraina  /?an,  for  respondents. 

JUDGMENT. 

This  was  a  suit  brought  by  one  Kutti  Hammad  upon  a  bond  executed 
by  his  late  uncle  Abdul  Bahiman  Kutti.  ,  Hammad  having  since  died, 
Bheepathee  and  Kunhipathu,  claiming  to  be  his  sisters  by  adoption,  applied 
to  have  their  names  entered  on  the  record  in  place  of  the  deceased  plaintiff. 
The  third  defendant  denied  the  adoptions,  but  the  Subordinate  Judge 
granted  the  application  without  proper  inquiry,  and  ordered  that  the  suit 
be  proceeded  with;  hence  this  appeal.  It  is  contended  for  the  appellants 
that  the  Subordinate  Judge  gave  them  no  opportunity  to  disprove  the 
alleged  adoptions,  and  that  the  admission  made  by  the  deceased  plaintiff 
is  not  binding  upon  them.  It  is  also  urged  that  before  respondents  were 
admitted  as  supplemental  plaintiffs  the  procedure  prescribed  by  Section 
367  had  not  been  complied  with  and  the  factum  of  the  adoptions  deter- 
mined.  On  the  other  hand,  the  contention  for  respondents  is  that  the 
Subordinate  Judge  has  acted  in  accordance  with  the  provision  of  Section 
365,  and  that  no  appeal  lies  from  the  order  made  under  that  section. 


Appeal  against  Orders  Nos.  65  and  66  of  1892, 
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As  regards  the  preliminary  objection  that  no  appeal  lies,  it  cannot  be 
maintained  In  this  case  the  third  defendant  denied  that  Beepathu  and 
Kunhipathu  were  the  legal  representatives  of  the  deceased  plaintiff,  and  it 
falls,  therefore,  under  Section  367  An  appeal  is  allowed  from  the  order 
made  under  that  section  by  Section  588,  Clause  18  I  am  unable  to  accede 
to  the  contention  that  Section  367  applies  only  when  two  or  more  persons 
claim  to  be  legal  representatives  of  the  deceased  plaintiff,  and  that  it  is 
not  applicable  where  there  is  but  one  claimant,  and  the  defendant  denies  17  M. 
his  representative  character  Section  365  provides  that  in  case  of  the  JL°V  j 
death  of  a  sole  plaintiff  or  sole  surviving  plaintiff,  the  legal  representative  289 
of  the  deceased  may,  wheie  the  right  to  sue  survives,  apply  to  the  Court 
to  have  his  name  enteied  on  the  record  m  place  of  the  deceased  plaintiff, 
and  the  Couit  shall,  there- [211] upon,  enter  his  name  accordingly  and 
proceed  with  the  suit  The  section  presupposes  that  the  claimant  is  the 
legal  representative,  and  then  prescribes  the  procedure  which  ought  to  be 
followed  Section  367  enacts  that,  if  anv  dispute  arise  as  to  who  is  the 
legal  representative  of  a  deceased  plaintiff,  the  Court  may  either  stav  the 
suit  until  the  fact  has  been  detei mined  m  another  suit  or  decide  at  or  before 
the  hearing  of  the  suit  who  shall  be  admitted  to  be  such  legal  rc?presentaiive 
for  the  purpose  of  prosecuting  the  suit  The  language  is  wide  enough 
to  include  a  sole  claimant,  whose  representative  character  is  denied  by 
the  defendant  Reading  the  two  sections  togetliei,  they  show  that  when 
there  is  no  dispute  as  to  the  applicant  being  the  legal  representative,  the 
procedure  prescribed  by  Section  365  IB  to  be  followed,  and,  either  when  the 
representative  character  is  denied  or  when  two  more  persons  claim  it, 
the  procedure  prescribed  by  Section  367  should  be  followed  The  bringing 
in  of  a  representative  on  the  record  is  not  a  mere  formal  act,  and  there 
must  be  a  complete  judicial  inquiry  and  determination  as  to  whether  the 
claimant  is  the  proper  representative  This  is  futher  made  clear  by  the 
procedure  prescribed  when  the  legal  representative  of  a  deceased  sole 
defendant  is  brought  on  the  record  In  that  case  the  Court  is  bound  to 
enter ^n  the  record  the  name  of  the  person  who  is  alleged  by  the  plaintiff 
to  be  the  legal  representative,  liberty  being  reserved  to  the  person  who  is  so 
made  defendant  to  object  that  he  is  not  the  legal  representative  When 
the  plaintiff  makes  the  application  and  causes  a  new  defendant  to  be  put 
on  the  record,  he  does  so  at  Ins  own  peril,  and  if  the  new  defendant  is 
not  really  the  representative  of  the  deceased  defendant,  the  plaintiff  will 
not  be  able  to  execute  the  decree  On  the  other  hand,  when  a  person  is 
substituted  for  the  deceased  plaintiff,  it  is  the  act  of  the  Court  and  the 
substituted  person  realizes  the  deceased's  estate.  The  Court  must,  there- 
fore^, satisfy  itself  that  the  substituted  person  is  the  real  representative 
at  or  before^  the  hearing  of  the  suit  and  then  deal  with  it  according  to 
law  In  the  case  before  us,  the  Subordinate  Judge  admitted  two  docu- 
ments and  a  judgment  in  evidence,  and  acted  upon  them  without  giving 
the  defendants  an  opportunity  to  prove  their  allegation,  and  I  cannot  say 
that  there  was  a  proper  judicial  inquiry  The  order  of  the  Subordinate 
Judge  is  set  aside,  and  he  is  directed  to  hear  all  the  evidence  which  the 
parties  may  adduce  and,  after  holding  a  proper  judicial  inquiry  [212]  to 
determine  whether  petitioneis  are  entitled  to  be  admitted  as  the  legal 
representatives  of  the  deceased  Kutti  Hammad  for  the  purpose  of  prosecut- 
ing the  suit,  arid  then  deal  with  the  suit  according  to  law  Costs  of  this 
appeal  will  abide  and  follow  the  result,  and  be  provided  for  in  the  revised 
judgment  or  order. 


17  Mad.  213  INDTAX  DECISIONS,   NKW   SKRIES  [Vol. 

1893  17  M.  212=4  M.LJ.  48, 

DEC.  2\4  APPELLATE  CIVIL. 

......  Before  Mr.   Justice   Muttusami  Aytfar  and   Mr.   Justice   Best. 

APPEL. 


^ 

CIVIL.  SHEIK  DAVUD  SAIBA  AND  OTHERS  (Plaintiffs  Nos.  1,  3  and  4), 

_  "  Appellants  v.  HUSSAIX  SAIBA  AND  OTHERS  (Defendants), 

17  M.  Respondents.*     [28th   September   and  21st   December,    1893.] 

212-4      Kchgious  Endowments  Act—  Act  XX  of  1863—  Regulation  Vll  of  1817,  Section  13— 
M.  L.  J.  Discretionary  power  of  a  temple  committee  to  appoint  new  trustees  when  the 

**•  power  of  management  is  nol  hereditary  —  Trusts  Act—  Act  11  of  1882,  Section  49 

A  temple  committee  appointed  under  Act  XX  of  1863  may  appoint  new  trustees 
when  there  is  no  hereditary  trustee  to  add  to  the  existing  trustees,  but  this 
power,  although  discretionary,  must  be  exercised  reasonably  and  in  good  faith, 
and,  according  to  the  principle,  which  is  applicable  to  be  public  trusts,  embodied 
in  Section  49  of  the  Indian  Trusts  Act.  If  it  is  not  so  exercised,  the  power  mav 
be  controlled  by  a  Civil  Court  of  original  jurisdiction. 

[R.,  29  M    534  (538)=16  M  L  J    435=1   M.L.T    127;  34  M    375  (385)  =  10  hid.  Cas 
301—21   MLJ.  305=i  191  H   M  W.N    3(4.] 

SECOND  appeal  against  the  decree  of  W.  C.  Holmes,  District  Judge 
of  South  Canara,  in  appeal  suit  No.  171  of  1891,  reversing  the  decree  of 
J.  P.  Fernandez,  District  Munsif  of  Ooondapoor,  in  original  suit  No.  78 
of  1890. 

The  plaintiffs  were  four  or  five  trustees  of  a  mosque.  The  eighth  and 
ninth  defendants  were  members  of  the  committee  who  had  appointed  the 
first  to  sixth  defendants  additional  trustees.  The  seventh  defendant  was 
the  fifth  original  trustee  and  khazi  of  the  mosque,  who  had  been  dismissed 
from  his  office  by  the  four  other  trustees,  a  proceeding  which,  inter  alia, 
gave  rise  to  noting,  in  which  two  of  the  plaintiffs  took  part  The  com- 
mittee then  appointed  the  additional  trustees  in  order  to  counterbalance' 
the  influence  of  the  plaintiff  trustees  in  the  management 

[213]  The  District  Munsif  decreed  that  the  appointment  was  un- 
necessary and  collusively  made  by  the  eighth  and  ninth  defend  ants,4*  which 
decree  was  reversed  on  appeal  by  the  defendants  by  the  District  Judge. 

The  plaintiffs  preferred  this  appeal. 

Rancja  Ran,  for  appellants. 

Pattabhirama  Ayijar,  for  respondents  Nos,  1,  2,  4  to  7  and  9. 

JUDGMENT., 

It  is  urged  on  appellants'  behalf  that  the  committee  constituted  under 
Act  XX  of  1868  acted  ultra  vires  in  appointing  six  additional  trustees  to 
the  plaint  temple  without  any  necessity  for  so  doing. 

It  is  certainly  competent  to  the  committee,  when  here  is  no  hereditary 
trustee,  to  add  to  the  number  of  the  existing  trustees  and  it  has  the  same 
powers  which  the  Board  of  Revenue  had  under  Regulation  \7II  of  1817. 
Section  13  of  that  Regulation  authorizes  the  Board  of  Revenue  to  make 
provision  for  the  administration  of  religious  and  charitable  endow- 
ments. It  was  also  held  by  this  Court  in  Regular  Appeal  31  of  1888  that 
the  committee  might  validly  appoint  new  trustees  where  the  right  of 
management  is  not  hereditary.  It  is  then  contended,  with  regard  to  the 
power  conferred  on  the  committee,  that  it  is  bound  to  exercise  it  reason- 
ably  and  in  good  faith  in  futherance  of  beneficial  administration,  and 

*  Second  Anpcal  No.  38  of  1893, 
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this  contention  is  entitled  to  weight      The  power  conferred  on  the  com-  1893' 

mittee  is  no  doubt  discretional1},  but  the  principle  embodied  in  Section  49  DEC  21, 

of  the  Indian  Trusts  Act,  viz  ,  that  when  such  discretionary  power  is  not      

exercised  reasonably  and  in  good  faith,  such  powei  may  be  controlled  by  a  APPEL- 

Civil  Court  of  original   jurisdiction,   is  equally   applicable  to  public  trusts  LATE 

There  is  nothing  in  Act  XX  of  1863  01  in  Regulation  VII  of  1817  to  support  CIVIL. 

respondents'  suggestion  that  the  power  is  absolute  

The   second   issue   raised   the   question    and   the   Diatiict   Munsif   held       17  M 
that  the  committee  exeicised  the  power  otherwise  than  reasonably  and  in     M  i~  j 
good  faith        Jiut  thr  Judge  has  expressed  no  opinion      Before  disposing        "43" 
of  this  second   appeal   MC   shall   ask  the   Judge   to  return   a  finding   as  to 
whether  the  appointment  of  the  additional  tiustees  was  a  reasonable  bona 
fide   exercise   of   their  power   conducive    to   beneficial    management      Addi- 
tional evidence  may  be  admitted 

FINDING 

In   compliance   with   the    above   order,    the   District   Judge   returned    a 
finding  that  the  powoj   had  not  been  exercised  unreasonably 

FINAL  JUDGMENT 

MUTTUSAMI  AYYAH  and  BEST,  JJ  — On  receipt  of  this  finding  the  Court 
dismissed  this  appeal  with  costs  * 
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[214]   APPELLATE  CIVIL 

Before  Rir  Arthur  J.  H.   Colhns,   Kt.,  Chief  Justice,  and 
Mr    Justice  Shephard 


KOMAPPAN  NAMBIAR  AND  OTHERS  (Plaintiffs),  Appellants  v. 
UKKARAN  NAMBIAR  AND  OTHERS  (Defendants  Nos    I  to  6),   Respondents  \ 

[22nd  August  and  5th   September,   1893  ] 

Civil  Procedure  Code— Act  XIV  of  1882,  Sections  13,  30— '  Res  judicata '— Representa- 
tion. 

Although  the  members  of  a  tarwad  or  family  may,  in  an  irregular  fashion,  be 
represented  by  a  karnavan  of  the  tarwad  in  a  suit,  the  decree  therein  does  not 
laise  an  absolute  estoppel  against  members  not  actually  brought  on  the  record 

Ittiachan  v.  Vellappan  (i>  and  Sri  Devi  v   Kelu  Eradi  (2)  followed 
SECOND  appeal  against  the  decree  of  A.  Thompson,   District  Judge  of 
North  Malabar,   in  appeal   suit  No    227   of   1892,   leversmg  the   decree  of 
S     Subramama   Iyer,    District   Munsif  of   Payoli,    in   original   suit   No     13 
of  1892. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court 

The  District  Munsif  decreed  in  favour  of  the  plaintiffs,  and  the  District 
Judge  reversed  the  decree  on  appeal  by  the  defendants  The  plaintiffs 
preferred  this  appeal 

Sundara  Ayyar,  for  appellants. 

Narayana  Ran,  for  respondents  Nos    2  to  6 

*  [Forms  a  portion  of  the  judgment  though  omitted  in  the  ILR — ED] 

t  Second   Appeal   No     1548  pf    1892. 

(T)  8   M,  484    (488).  (Z)   IP   M    79 
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JUDGMENT, 

The  present  suit  is  brought  by  twelve  persons  alleged  to  belong  with 
Chatu  Nambiar,  the  twelfth  defendant,  to  a  branch  tarwad.  They  claim 
a  property  held  under  lease  by  the  thirteenth  defendant.  In  1887  the  first 
defendant  in  the  suit  who  is  karnavan  of  the  tarwad,  brought  a  suit  to 
recover  the  same  property.  In  that  suit  the  tenant  was  joined  as  first 
defendant  and  the  other  two  defendants  were  the  abovementioned  Chathu 
Nambiar  and  another  member  of  the  branch,  Raman  Nambiar.  The  main 
contention  in  that  suit  was  that  these  two,  Ohathu  and  [218]  Raman,  be- 
longed to  a  branch  having  no  community  of  interest  with  the  main  tarwad. 
That  contention  was  overruled  and  a  decree  was  passed  in  favour  of  the  then 
plaintiff,  the  karnavan.  This  decree,  it  has  been  held  by  the  District 
Judge,  is  binding  on  the  present  plaintiffs,  because  in  the  former  suit 
they  were  represented  by  Chathu  and  Raman,  respectively,  the  karnavan 
and  senior  anundravan  of  their  branch.  The  District  Judge  held  that  the 
questions  ought  to  be  raised  in  the  present  suit  is  res  judicata.  Tn  our 
opinion  the  judgment  cannot  be  sustained.  In  the  first  place,  the  state- 
ment that  the  two  members,  Ohathu  and  Raman,  represented  anybody 
but  themselves  seems  to  be  a  mere  assumption.  The  only  part  of  the 
record  in  the  previous  suit  which  is  produced  is  the  judgment,  and  from 
that  it  would  be  difficult  to  say  that  the  then  defendants  were  impleaded 
by  the  then  plaintiff  or  put  themselves  forward  in  a  representative  character. 
At  anj  rate,  the  mere  fact  that  the>  are  branch  karnavan  and  senior 
anaridravan  is  no  ground  for  raising  any  inference.  Tt  must  be  remem- 
bered that  the  case  for  the  then  plaintiff  was  that  there  is  no  such  thing  as 
an  independent  branch  existent  and  Chathu  was  joined  as  a  defendant, 
because  he  happened  to  have  taken  a  part  in  granting  the  demise. 

Under  these  circumstances  we  are  of  opinion  that  there  really  is  no 
foundation  for  the  statement  of  the  Judge  on  which  he  rests  his  conclusion 
as  to  the  applicability  of  Section  30  of  the  Civil  Procedure  Code.  Tn  draw 
ing  that  conclusion  also  the  Judge  is  clearly  in  error.  It  has  been  more 
than  once  decided  that  although  the  members  of  a  tarwad  or  family  may, 
in  un  irregular  fashion,  be  represented  by  a  karnavan  of  the  tarwad,  the 
decree  does  not  raise  an  absolute  estoppel  against  members  not  actually 
brought  on  the  record,  see  Ittiachan  v.  Vellappan  (1),  Sri  Devi  v.  Keln 
Emdi  (2),  and  second  appeal  No.  93  of  1885. 

We  must,  therefore,  reverse  the  decree  of  the  District  Judge  and 
remand  the  appeal  for  disposal.  The  plaintiffs  are  entitled  to  the  costs  oi 
the  appeal,  For  other  costs  provision  will  be  made  in  the  revised  decree. 
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[216J    APPELLATE  CIVIL. 

Befoic  Sn   Art hm   J.  H    Collins,  Kt  ,  Chief  Jitulitc,  and 
Justice  Shephard 


Mi 


KHISHNASAMI  CHETTI    (Plaintiff),   Appellant    v     THE   NATAL 
EMIGRATION  BOAHD  (Defendants),  Hen  pond cnta,* 
[22nd  August,   1893  J 

'I ranker   oj   Property  Act — Act   IV    1882,   of  Section    114 — Presidency    Siwa//   Cam* 
Courts  Act— Act  XV  of  1882,  Section  22,  41 

The  plaintiff,  a  landlord,  relying  on  a  provision  in  a  lease,  gave  the  dcicnd- 
aiiLs,  his  tenants,  notice  to  quit      \\ithin  seven  days  the  defendants  tcndcied  icul, 
interest  and  costs.     The  plaintiff,  nevertheless,  filed  this  suit  tu  ejecl  the  defend 
ants      The  defendants  subsequently  paid  the  full  amount  due  into  Court 

Held,  that,  undei  the  terms  of  the  lease,  the  defendants  wtie  nol  liable  to  Im- 
fciture,  and  that,  since  the  suit  should  have  been  brought  under  (.hapter  VJI, 
Section  41  ot  the  Presidency  Small  Cause  Couits  Act,  plaintiff  mils!  pay  th^ 
defendants'  costs  as  between  attorney  and  client  under  Section  22  of  that  Act 

Held,  on  appeal  (i)  that  there  having  been  a  tender  and  payment  into  Court 
of  the  full  amount  due,  the  plaintiff  proceeded  with  thi  suit  at  his  risk  mule  i 
Section  114  of  the  Transfer  of  Property  Act, 

(2)  that  the  suit  not  being  cognisable  by  the  Small  Cause  lorn  I,  Section  J.1 
of  Act  XV  of  1882  did  not  apply,  an  application  under  Chapter  VII  of  that  Act 
not  being  a  suit  under  Section  22  thereof 

APPEAL  against  the  judgment  of  Wilkinson,  J  ,  bitting  on  the  original 
side  of  the  High  Couit  in  civil  suit  No  242  ot  1892  The  tacts  ot  the  case 
appear  sufficient!}  for  the  purpose  ot  this  repoit  from  the  judgment  delivered 
by  Mr  Justice  Wilkinson 

WILKINSON,  J — "The  plaintiff  is  one  oi  thiee  biotheib,  horn  whom 
"  the  defendant  company  leased  ceitam  propeity  in  1887  There  was 

subsequently  litigation  between  the  brothers  which  terminated  in  plamt- 
"  iff  becoming  the  sole  owner  ot  the  property  Theieupon,  in  Maich  1891, 

plaintiff  applied  to  the  defendants'  head  clerk  for  mstiuction  as  to  the 

foim  in  "which  he  should  draw  up  the  bills  foi  lent  First  witness 
"  supplied  him  with  a  loim  (II-A),  and  from  the  18th  March  1891  up  to 
"  16th  [217]  March  1892  plaintiff  duly  presented  a  bill  foi  rent  on  or  about 
11  the  15th  ot  each  month  and  \\as  duly  paid  No  bill  was  piesented 
"  in  April  1892  tor  the  rent  due,  and  the  defendants  omitted  to  send  a 
"  cheque  tor  it  Thereupon  the  plaintiff,  on  the  10th  May,  sent  a  notice 

to  the  defendant  to  quit,  relying  on  a  provision  in  the  lease  that  '  it  any 
"  'part  of  the  lent  reserved  should  be  in  ancai  for  21  days,  whether  the 

'same  shall  have  been  legally  demanded  01  not,  the  lessors  may  ic-enter 
"  'and  the  demise  shall  absolutely  determine  '  On  the  17th  May,  the 
"  defendants  through  their  attorneys  tondeied  lent  \\ith  interest  and  costs, 
"  but  the  plaintiff  refused  to  accept  it  and  has  filed  the  present  suit  in  this 
"  Court,  notwithstanding  the  provisions  of  Section  41  of  the  Presidency 
"  Small  Cause  Court  Act  The  first  question  is  whether  there  lias  been 

any  breach  of  the  condition  of  the  lease.     Strictly  speaking,   there  does 

not  appear  to  me  to  have  been  auy  such  breach,  foi,  according  to  the 
"  terms  of  the  lease,  rent  is  payable  on  the  1st  of  each  month  and  the 
"  defendant  has  21  days"  grace  The  last  cheque  which  the  plaintiff  accept- 
"  ed  was  one  dated  4th  April  The  next  cheque  was  dated  13th  May  It 

*  Appeal  Nu.  8  of   1893. 
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was  in  time,  but  was  refused.     But  it  is  argued  that  according  to  the 
course  of  dealing  which  has  grown  up  between  the  parties,  as  proved  by 
the  evidence  of  the  defendants'  witness  and  by  Exhibits  II  and  III,  ever 
since  the  plaintiff  has  been  sole  owner,   the  custom  has  been  for  the 
plaintiff  to  send  or  present  his  bill  for  rent  on  or  about  the  15th  of  the 
month  and  for  the  defendants  to  issue  a  cheque  on  the  day  on  which  bill 
was  presented  or  the  day  after.     Plaintiff  having  omitted  to  present  his 
bill  on  or  about  the  15th  April,  no  cheque  for  the  rent  was  issued,  but 
I  do  not  think  that  the  defendants  are,   therefore,   liable  to  forfeiture. 
The  strict  terms  of  the  lease  had,  by  the  consent  of  the  plaintiff,  been 
departed  from,  and  as  the  defendants  were  always  ready  and  willing  to 
pay,  it  would  be  most  inequitable  to  hold  that  their  omission  to  send  a 
cheque  for  the  rent  in  April  entitles  plaintiff  to  cancel  the  lease.     Ad- 
mittedly the  defendant  company  have  always  been  most  regular  in  the 
payment  of  rent,  and  though,  legally  speaking,  they  were  not  entitled  to 
a  bill,  but  were  bound  to  pay  rent  as  stipulated,  yet  I  hold  that,  looking 
at  all  the  circumstances  of  the  case,  they  would  not  be  liable  to  forfeiture 
"  even  if  they  had  been  bound  to  pay  on  15th  April  and  had  omitted  to  pay 
"  till  10th  May.     The  suit  is  one  which  ought  to  have  been  brought  in  the 
*'  Small  Cause  Court,  [218]  and  in  dismissing  it  with  costs,  I  direct  plaintiff 
"  to  pay  defendants'  costs  as  between  attorney  and  client." 
Krishnasami  Chetti,  for  appellant, 
Mr.  W.  Grant,  for  respondents, 

JUDGMENT. 

It  appears  that  on  13th  May  1892  there  was  a  valid  tender  of  rent, 
interest  and  costs,  and  that  on  3rd  November  there  was  a  payment  into 
Court  of  the  full  amount  due  up  to  the  15th  November.  This  being  BO,  the 
defendants  have  brought  themselves  within  the  terms  of  Section  114  of 
the  Transfer  of  Property  Act,  After  the  tender  on  the  13th  May  the 
plaintiff  proceeded  with  the  suit  at  his  risk.  The  only  other  question  is 
as  to  costs  between  Attorney  and  client  given  by  the  learned  Judge.  In 
our  opinion  this  suit  was  not  cognizable  by  the  Small  Cause  .Court  and 
therefore  Section  22  of  the  Act  does  not  apply.  An  application  under 
Chapter  VII  is  not  a  suit  within  the  meaning  of  Section  22. 

We  must  vary  the  decree  accordingly.  Each  party  will  bear  his  own 
costs  of  this  appeal. 

Wilson  and  King,  Attorneys  for  respondents. 
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APPELLATE  CIVIL. 
Before   Mr.   Justice   Muttusami  Ayy&r  and  Mr.   Justice   Best. 


UNHAMMA  DEVI  (plaintiff),  Appellant  v.  VAIKUNTA  HEGDE 

AND  OTHERS  (Defendants),   Respondents.* 

[12th  and  18th  September,   1898.] 

lo  quit — Assertion  of  Mulgem  (permanent)  tenure — Entitlement  tu  noti<e 

The  setting  up  of  a  Mulgeni  right  by  a  tenant  is  not  a  disclaimer  of  title 
such  as  disentitles  him  to  a  notice  to  quit  in  determination  of  the  tenure. 

*  Second  Appeal  No.  34  of  1893. 
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SECOND  appeal  against  the  decree  of  W,   0     Holmes,   Acting  District 

Judge  of   South   Canara,   in   appeal  suit   No    405  of   1890,    confirming  the     APPEL- 


decree   ot   S    Kaghunathaya,    District    Munsif   oi    Kwrkal.    m   original   suit 

No,  823  of  1889,  CIVIL* 

[219]  The  Louer  Couits  having  decreed  in  favour  of  the  defendants, 
the  phuntiff  preferred  this  appeal  218=3 

The  facts  ot  the  case  appear  sufficiently   toi  the  puipose  oi   this  report     M.L.J. 
m  the  judgment  of  the  High  Court  287. 

Narayana  Ran,  for  appellant 

Madhava  Rau,  tor  respondents  NOB    '2,  4,  5,  0,  7  und  10, 

JUDGMENT 

This  was  a  suit  brought  b)  appellant  tu  eject  respondents  Both 
Courts  concur  in  finding  that  respondents  2  to  4  are,  and  havo  long  been, 
in  possession  as  tenants  Then  case  was  that  the}  weie  Mulgeni  tenants 
and  they  set  up  their  Mulgeni  right  m  1880,  long  pnor  to  the  suit  The 
District  Munsif  considered  that  they  did  not  piovu  the  Mulgeni  light  but, 
on  appeal,  the  Judge  thought  it  unnecessary  to  determine  the  question. 
13ut  both  Courts  found  that  no  notice  to  quit  had  been  served  upon  res- 
pondents 2  to  10,  and  upon  that  finding,  the  Judge  dismissed  the  suit  with 
costs  For  appellant  it  is  contended  that,  as  lespondents  set  up  a  Mulgeni 
right,  he  was  absolved  from  his  obligation  to  give  them  notice  to  quit, 
There  is  no  doubt  that  a  tenant  from  year  to  year  is  entitled  to  reason- 
able notice,  as  was  held  in  Abdulla  Rawutan  v  Subbarayyar  (1),  the  teason 
being  that  the  duration  of  a  tenancv  from  year  to  ycai  is  indefinite,  and 
that  it  IB  part  ot  the  landlord's  case  to  show  that  he  had  determined  the 
tenancy  prior  to  suit  by  sufficient  notice  to  quit  Nor  is  there  any  doubt 
that  the  tenant  forfeits  this  right  to  notice  by  denying  the  landlord's  title 
pnoi  to  suit  It  is  also  settled  law  that  the  denial  of  title  for  the  first 
time  in  the  suit  does  not  disentitle  the  tenant  to  notice,  tor  the  reason 
that  the  plaintiff  is  bound  to  show  that  at  the  date  of  suit  he  had  a  com- 
plete cause  of  action,  and  subsequent  denial  of  title,  even  if  false,  does  not 
release  the  landlord  from  proving  his  case  or  amount  to  a  waivei  by  the 
defendant  of  his  right  to  notice,  Subba  v  Nag&ppa  (2)  The  question, 
therefore,  arising  for  decision  is  whether  setting  up  a  Mulgeni  right  is  a 
disclaimer  of  title  such  as  disentitles  to  notice  As  far  UH  we  are  a\\are, 
this  is  the  first  time  this  question  mines  in  this  Court  When  a  Mulgeni 
right  is  set  up,  the  landlord's  title  is,  in  tact,  not  denied,  on  the  other  hand, 
the  relation  of  landlord  and  tenant  is  admitted,  what  is  denied  being  the 
particular  kind  of  tenancy  under  which  the  tenant  holds  possession  This 
denial  [220]  includes  no  doubt  a  denial  of  the  contract  or  the  tenure  under 
which  the  tenant  commenced  to  hold,  but  it  is  not,  we  think,  on  that 
ground  a  denial  of  title  AB  pointed  out  in  Woodf  all's  Landlord  and 
Tenant,  page  325  (13th  edition),  there  must  be  a  direct  repudiation  of  the 
relation  of  landlord  and  tenant  or  an  assertion  of  facts  which  are,  either 
expiessly  or  by  necessary  implication,  incompatible  with  the  existence  of 
such  relation  For  the  appellant,  however,  our  attention  is  drawn  to  Vivian 
v  Moat  (3)  and  to  tho  observations  of  Mr  Justice  Fn\  The  giound  of 
decision  m  that  case  was  that  the  claim  to  hold  at  a  customary  rent  was 


(1)  2  M   346  (2)   12  M   353  (3)  LH    (1881)   16  Ch    D    730. 


1*  Mai  221 


INDIAN    bfeCISIONS,    NfcW 


[Vat 


LATJL: 
CIVIL. 


inconsistent  with  the  ordinary  relationship  of  landlord  and  tenant,  and 
that  it  amounted  to  a  suggestion  that  the  landlord  was  not  an  ordinary 
landlord,  but  either  lord  of  the  manor  or  owner  of  some  other  right  which 
AEPEL-,  8ave  *"m  »  right  to  customary  rent  and  to  nothing  more.  We  cannot 
say  that  in  the  case  of  a  Mulgeni  in  South  Canara,  the  landlord  is  in  the 
position  of  a  lord  of  the  manor  in  England  or  that  the  rent  reserved  is  not 
often  substantial.  The  tenures  are  not  alike,  and  we  do  not  think  it 
safe  to  extend  the  rule  laid  down  in  Vivian  v.  Moat  (1)  to  this  country, 
especially  as  the  rule  is  substantially  one  of  forfeiture.  The  High  Court 
at  Calcutta  considered  that  Vivian  v.  Moat  (1)  was  not  applicable  in  Bengal 
in  Kali  Krishna  Tagore  v.  Golam  Ally  (2).  Tt  was  also  held  by  the  Bombay 
High  Court  in  Haji  Sayyad  v.  Venkata  (3)  that  the  defendants'  unsuccess- 
ful attempt  to  prove  himself  a  Mulgenidar  did  not  exonerate  the  plaintiff 
from  proving  the  lawful  determination  of  the  Chalgeni  holding.  The  deci- 
sion of  the  Judge  is  right,  and  we  dismiss  the  second  appeal  with  costs. 


17  M.  221. 

[221]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar. 


SOBHANADRI  APPA  BAD   (Plaintiff),   Petitioner  v. 

SRIRAMULU  (Defendant),  Respondent  * 

[22nd  and  26th  September,  1893.] 

Gttardian  and  ward— Guardian's  power  to  ackowledge  a  debt  due  by  the  minor,  when 
noi  barred  by  limitation  at  the  date  of  the  acknowledgment. 

A  guardian  has  authority  to  acknowledge  a  debt  on  the  part  of  the  minor,  pro 
vided  that  the  debt  is  not  barred  by  limitation  at  the  date  of  the  acknowledg- 
ment.   Chinnayya  v.   Gurunatham    (5   M.    169)    followed.     Wajibun    v.   Kadir 
Buksh  (13  C.  292)  disapproved. 

(DUs.,  20  B.  ol  (74);  Fn  18  M.  456  (457);  R.,  30  A.  422=5  A.L.J.  375=A.W.N. 
(1908)  175=4  M.L.T.  49;  35  C.  320  (325)=12  C.W.N.  256=3  M.L:T.  156;  26 
M  330  (331);  27  M.  243=14  M.L.J.  &*  (86) ;  34  M.  221  (225)=6  Ind.  Cas.  407 
=20  M.L.J.  808=8  M.L.I.  105;  6  Jnd.  Cas.  760=20  M.L.J.  567  (568)=7  M. 
L.T.  383=11910)  M.W.N  194.] 

PETITION  under  Sectipn  25  of  Act  IX  of  1887  praying  the  High  Court 
to  revise  the  decree  of  M.  B.  Sundara  llau,  Subordinate  Judge  of  Ellore,  in 
Small  Cause  Suit  No.  368  of  1891. 

This  was  a  suit  to  recover  from  the  defendant   (a  minor)  a  sum  of 
money  on  a  bond  executed  by  the  mother  of  the  defendant  as  his  guardian 
in  revival  of  an  old  debt  due  to  the  plaintiff's  father,   which   debt  was 
time-barred  at  the  date  of  the  suit.     The  Subordinate  Judge,  relying  on 
Wajibun  v.   Kadir  Buksh  (4)  held  that  the  mother  had  no  authority  to 
make  a  fresh  contract  and  give  thereby  a  fresh  cause  of  action  for  limita- 
Uon  to  the  original  obligation,  and  dismissed  the  suit. 
The  plaintiff  preferred  this  petition. 
Subramanya  Ayyar,  for  petitioner. 
Respondent  was  not  represented. 


*  Civil  Revision  Petition  No.  456  of  1892 


(i)  L.R.  (1881)  16  Ch.  D.  730. 
(3)  15  B.  4*4-N. 


(2)  13  C.  248  (254). 
(4)  13  C.  293  (29$), 
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JUDGMENT 

This  was  a  Bint  upon  a  bond  executed  by. the  defendant's  mother  as  his 
guardian  in  renewal  of  an  old  debt  The  Subordinate  Judge  dismissed  the 
suit  on  the  ground  that,  but  for  the  new  bond,  the  old  debt  would  be 
barred  by  limitation  at  the  date  of  suit,  and  that  a  guardian  was  not  com- 
petent to  make  an  acknowledgment  on  behalf  of  his  ward  so  as  to  give  a 
fresh  start  for  the  period  of  limitation  The  decision  of  the  High  Court 
at  Calcutta  m  Wajibun  v  .  Kadir  Buksh  (1)  is  not  consistent  with  [222] 
the  principle  and  the  decision  of  the  Full  Bench  of  this  Court  in  Chinnaya 
v.  Gurunatham  (2).  According  to  the  last-mentioned  decision,  the  manager 
of  a  joint  Hindu  family,  in  which  there  may  be  minors,  has  authority  to 
acknowledge  a  debt,  provided  that  it  is  not  baited  at  the  date  of  acknowledg- 
ment In  my  opinion  such  an  acknowledgment  may  often  be  necessary 
to  obtain  un  extension  of  time  for  payment  of  minoi  's  debt  and  thereby 
prevent  imminent  presure  on  the  minor's  property,  and  I  see  no  reason 
to  think  that  it  is  not  an  act  within  the  general  power  of  a  guardian  to 
do  what  is  either  necessary  in  the  interest  of  the  minor  or  what  is  mani- 
festly for  his  benefit  Following  the  principle  of  the  decision  of  the  Full 
Bench  of  the  Madras  High  Court,  I  set  aside  the  decree  of  the  Subordinate 
Judge  and  remand  the  case  for  disposal  on  the  merits  Costs  incurred 
hitherto  will  abide  and  follow  the  result  and  be  provided  for  in  his  revised 
judgment 


17  M.  222=4  MJ-J.  101. 

APPELLATE  CIVIL. 

Before   Mr.   Justice   Muttusami   Ayyar  and   Mr    Justice    Beat 
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GANAPATI  BHATTA  (Plaintiff),  Appellant  v    BHARATI  SWAMI 

AND   OTHERS    (Defendants),    Respondents.* 
[14th  November,  1893  and  7th  February,  1894  ] 

Hindu  law1— Powers  of  the  head  of  a  caste  in  respect  of  caste  customs — Jurisdiction 
of  the  Cnnl  Courts 

In  a  matter  relating  to  caste  customs  over  which  the  ecclesiastical  chief 
has  jurisdiction,  and  exercises  his  jurisdiction  with  due  care  and  in  coiitorrmly  to 
the  usage  of  caste,  the  Civil  Courts  cannot  interfere 

A  guru,  as  head  of  a  caste,  has  jurisdiction  to  deal  with  all  matters  relating  to 
the  autonomy  of  caste  according  to  recognised  caste  customs  The  Queen  v 
Satikara  (3)  and  Muran  v  Suba  (4)  cited  and  followed 

[R.,  23  B  122  (125)  .  2\  B  13  (22),  33  M  67  (70)=3  Ind  Cas  955=19  ML  J  714=6 
MLT  290,  U.BR  (Civil)  (1892—96)  72  (77),  D,  26  B  179  (185)=3  Bum  L 
R  718] 

SECOND  appeal  against  the  decree  of  S    Subbuyyar,  Subordinate  Judge 
of  South  Canara,  in  appeal  suit  No.  37  of  1891,  affirming  the  decree  of  M 
Mundappa   Bangera,    District   Munsif   of   Mangalore,    in   original   suit   No 
245  of  1889 

[223]    The  Lower  Courts  decreed  m  favour  of   the  defendants      The 
plaintiff  preferred  this   appeal. 

The  facts  of  this  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court. 


*  Second  Appeal  No.  1603  of  1892. 
(i)   13  C   2Qi  (295)  (2)  5  M    109  (J)  6  M    381 


(4)  b  B 
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Pattabhirama  Ayyar,  for  appellants. 
Itamachandra  Ran  Saheb,  for  respondents. 

JUDGMENT. 

Tlie  parties  to  this  appeal  are  Havik  Brahmans,  who  form  a  sub- 
division of  the  Brahman  community  in  South  Canara.  First  respondent 
is  the  head  or  the  ecclesiastical  chief  of  the  sub-caste;  the  second  is  his 
parupathyagar  or  manager;  and  appellant  is  a  member  of  the  caste  subject 
to  the  spiritual  jurisdiction  of  first  respondent?  On  the  17th  May  1887, 
first  respondent  issued  against  appellant  a  provisional  order  of  ex- 
communication and  communicated  it  to  the  Vaidikas  and  Grahastas, 
secular  and  lay  Brahmans  of  Mangalore.  Three  caste  offences  are 
mentioned  in  the  order.  The  first  is  that  when  the  guru  went  to  appellant's 
division  or  hobli,  appellant  neglected  to  visit  him  and  pay  the  kanike  or 
fee  us  other  Havik  Brahmans  did,  though  he  was  duly  apprised  of  first 
respondent's  arrival;  the  second  is  that  when  the  people  of  Vittal 
remonstrated  with  him  against  his  conduct  and  advised  him  to  see  his 
guru,  he  referred  to  his  disapproval  of  the  excommunication  of  one  Sham 
Bhatta  and  others  of  the  Bayar  village  and  to  his  promise  to  those  persons 
to  continue  in  caste  communion  with  them,  and  declared  that  it  was  not 
necessary  for  him  either  to  see  the  first  respondent  or  to  pay  to  him  the 
arrears  of  kanike  or  fee.  The  third  caste  offence  is  that  lie  associated 
with  persons  already  excommunicated  in  defiance  of  first  respondent's 
authority  as  the  chief  of  his  sub-caste.  The  order  proceeds  then  to  state 
that  it  shall  be  in  force  until  appellant  attends  before  first  respondent  and 
obtains  an  order  disposing  of  the  matters  mentioned  therein  It  purports 
to  be  signed  b}  second  respondent  under  the  orders  of  first  respondent. 

Appellant  brought  this  suit  to  have  it  declared  that  the  order  passed 
against  him  is  unjust  and  invalid  on  the  ground  that  it  was  issued  with- 
out notice  to  him  and  that  he  suffered  thereby  both  in  his  property  and 
reputation.  In  defence  respondents  admitted  the  order,  but  alleged  that 
it  was  only  provisional  and  that  it  was  fully  competent  to  first  res- 
pondent as  the  head  and  chief  of  his  caste  to  issue  such  order.  The 
District  Munsif  considered  that  first  respondent  was  at  liberty  to 
deal  with  questions  relating  (224J  to  caste  and  religious  usages,  and 
that  the  Civil  Courts  ought  not  to  interfere  to  prevent  first  respond- 
ent from  correcting  caste  misconduct.  On  this  view,  the  District 
Munsif  dismissed  the  suit  with  costs;  and  on  appeal  the  Subordinate 
Judge  confirmed  the  decision.  He  observed*  (i)  that  the  order  was  provi- 
sional in  its  nature;  (ii)  that  the  decisions  marked  as  Exhibits  I  to  III 
and  VI  and  that  reported  in  The  Queen  v.  Sankara  (1)  showed  that  as 
guru  first  respondent  had  authority  to  inquire  into  the  misconduct  of  his 
disciples  and  to  punish  them  for  caste  offences  and  derelictions.  He  was 
also  of  opinion  that  appellant's  liability  to  pay  kanike  or  subscription  or 
fee  was  a  caste  matter  and  that  appellant  had  no  right  to  complain  unless 
the  fee  demanded  was  unreasonable  or  extortionate,  which  it  was  not  in 
the  case  before  us  as  evidenced  by  Exhibit  XIV.  He  found  further  that 
due  notice  was  given  to  appellant,  and  that  if  no  inquiry  was  held,  it  was 
because  of  appellant's  contumacious  conduct  in  refusing  to  attend  such 
inquiry.  He  also  remarked  that  appellant  asked  but  for  a  declaratory 
decree  in  regard  to  a  temporary  interdict  or  an  ad  interim  order  in  respect 
of  certain  caste  imputations,  and  that  in  his  judgment  this  was  a  case  in 

(i)  6  M.  381. 

'  MT 
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which  lie,  in  the  exercise  of  the  discretion  vesting  in  him  under  Section  42  of  1SB& 
the  Specific  Relief  Act,  might  properly  refuse  to  pass  a  merely  declaratory  pEB  7 
decree  Hence  this  second  appeal.  ' 

For  appellant  it  is  contended  that  upon  the  facts  found,  the  decision     APPEL- 
of  the   Subordinate  Judge  is  wrong  in   law,  but  wo  aio  unable  to  accede       LATE 
to    this    contention        The     i  elation     between     appellant     and    first    res-     QVIL. 

pondent   is   that   of    a   member   and    the    ecclesiastical    chief   of   his    caste        " 

Whether    the    disciple    should    visit    his    guru    and    make    his    obeisance,       17  M. 
whether  the  former  should  pay  the  latter  a  kamke  or  fee  by  virtue  of  the      222=4 
spiritual    relation,    and    uhether    the    disciple    should    abstain    from    inter-     M.  L.  J. 
course    with   persons    already    excommunicated    by    his    guru    are    matters        10I> 
relating  to  the  autonomy  of  caste  with  \\luch,   as  the  head  of  the  caste, 
first     respondent     has     jurisdiction     to     deal     according     to     recognized 
caste   custom         It   was  held  in    The    Queen   v     Sankara    (1)    and    Muran 
v      Suba    (2)    that    a    guru's    jurisdiction    extends    over    such    matters 
This   being   so,    the   facts   found    show   that   first   lespondent   exercised   his 
jurisdiction   bona  fide         It   is   found   that    the   fee   demanded    [228]    was 
neither   unreasonable   nor   extortionate         It   is   not    denied    that    appellant 
did   violate   the    duty    which    he    owed   to    first    lespondent    by    refusing   to 
visit    him      The    provisional    nature    of    the    ordei    sho\\b    that    care    was 
taken  to  see  that  the  punishment  b}    wa;v    ot  excommunication  which,   as 
ecclesiastical  chief,  first  respondent  was  competent  to  inflict,  was  not  more 
extensive   than   was   necessary   to   enforce   obedience   to   caste    duties      As 
observed  by  the  Subordinate  Judge,  if  there  has  been  no  inquiry,  its  absence 
is  due  to  appellant's  contumacious  icfusal  to  attend  for  such  inquiry      In 
a  matter  relating  to  caste  customs  over,  which  the  ecclesiastical  chief  has 
jurisdiction  and  exercises  his  jurisdiction  with  due  care  and  in  conformity 
to  the   usage   of   caste,    the   Civil   Courts   cannot   interfere 

The  decision  of  the  Courts  below  is  open  to  no  legal  objection,   and 
we   dismiss   this   appeal   with    costs 


17  M.  225=4  M.LJ.  5. 

APPELLATE  CIVIL 

Before   Mr    Justice   Muttusami   Ayijar 


SOBHANADRI  APPA  RAO   (Plaintiff),   Petitioner   v.   CHALAMANNA 

AND    CTHERS    (Defendants),    Respondents  * 

[6th  April  and   12th   September,    1893  ] 

Rent  Recovery  Act  (Madras) — Act  VIII  of  1865,  Section  10  — \u\t  to  recover  arrears 
of  rent  due  under  a  decree  given  under  section  10 — Limitation  Act — Ait  XV  of 
1877,  schedule  IT,  Article  no— Whether  limitation  lonnnenccs  from  date  of  decree 
or  from  the  dates  when  the  various  SUM*  in  arrears  were  payable 

In  a  suit  for  arrears  of  rent  due  undei  a  decree  given  under  Section  10  of  the 
Rent  Recovery  Act    (Madras  Act   VIII   of    1865)    the   period   of   limitation  in 
Article  IOO,  Schedule  II  of  the  Limitation  Act,  commences  from  the  dale  when 
the  plaintiff  was  in  a  position  to  sue  for  rent,  le ,  the  date  of  the  decree 
[Diss,  19  M   21  (22),  R.,  20  M    392  (394),  27  M    143=8  CW.N    162  (165)  ] 

THESE  were  petitions  under  Section  25  of  Act  IX  of  1887  praying 
the  High  Court  to  revise  the  decree  of  C  Rangayya,  District  Munsif  of 
Bezwada,  in  Small  Cause  Suits  NOB  502,  503  and  505  to  511  of  1891. 


*  Civd  Revision  Petitions  Nos  42  to  50  of  1892 
(i)  6M  381  (2)  6B  725 

,155' 
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The  facts  of  the  case  (petition  No.  42  of  1892)  which  governed  the 
SEP.  12*  °^er  petitions  were  as  follows. 

*      *  [226J   On  the  refusal  of  a  tenant  to  accept  a  patta  tendered  by  his 

APPEL-  l4indlord  for  fasli  1296,  the  latter  instituted  in  1886  a  suit  to  enforce 
acceptance  thereof.  The  suit  was  finally  decided  on  15th  May  1888,  a 
decree  being  given  under  Section  10  of  the  Kent  Recovery  Act  modifying 
the  terms  of  the  patta.  In  the  meanwhile  the  defendant  had  paid  such 
rent  from  time  to  time  as  he  thought  he  was  bound  to  pay.  On  15th  May 
1891  the  landlord  instituted  the  present  suit  to  recover  the  difference  be- 
tween the  rent  due  according  to  the  amended  patta  and  the  amount  paid 
by  the  defendant  previous  to  the  decree.  The  defendant  pleaded  that  the 
suit  was  barred  by  limitation  since  it  had  been  brought  more  than  three 
years  after  the  expiration  of  the  dates  upon  which  the  rents  should  be 
paid  according  to  the  kMbandi.  The  District  Munsif  decided  in  favour 
of  the  defendant  and  the  plaintiff  preferred  this  petition. 
Sundara  Ayyar,  for  petitioner. 
Respondents  were  not  represented. 

JUDGMENT. 

JUDGMENT  in  Civil  Revision  Petition  No.  42  of  1892. — The  plaintiff 
is  a  minor  zamindar  under  the  care  of  the  Court  of  Wards  and  the  defend- 
ant is  his  tenant.  The  present  suit  was  brought  on  the  Small  Cause  side 
of  the  District  Munsif 's  Court  of  Bezwada  to  recover  the  balance  of  kist 
due  for  fasli  1296.  It  was  admitted  by  both  parties  that  according  to 
the  kistbandi,  rent  was  payable  every  year  in  instalments  from  October  to 
March  of  each  fasli.  The  plaintiff's  father  tendered  patta  for  fasli  1296, 
but  the  defendant  refused  to  accept  it.  Thereupon  the  plaintiff's  father 
instituted  a  suit  in  the  Revenue  Court  to  enforce  acceptance  of  the  patta 
and  the  parties  joined  issue  on  the  question  whether  the  patta  tendered 
was  proper  or  such  as  the  tenant  was  bound  to  accept.  It  was  only  in 
May  1888  that  the  summary  suit  instituted  in  1886,  before  the  Head 
Assistant  Collector  was  dealt  with  by  the  District  Judge  on  appeal. 
He  held  that  the  patta  tendered  was  not  a  proper  one  and  passed  a 
decree  under  Section  10  of  Act  VIII  of  1865.  In  accordance  with  the 
provisions  of  that  section,  he  declared  the  terms  of  the  patta  which  ought 
to  be  offered,  and  passed  a  judgment  ordering  the  defendant  to  execute 
a  muchilka  in  accordance  with  it.  The  plaintiff  then  brought  this 
suit  to  recover  the  difference  between  the  rent  due  according  to  the 
patta  as  amended  by  the  decree  and  the  payments  made  on  account 
of  rent  by  the  defendant  previous  to  the  decree.  The  defendant  [227] 
resisted  the  claim  and  pleaded,  inter  alia,  that  it  was  barred  by  limit- 
ation. The  District  Munsif  upheld  the  defendant's  contention  and 
dismissed  the  suit  with  costs.  It  is  argued  in  revision  that  tjhe  suit  was 
not  barred  by  limitation  and,  in  support  of  the  contention,  reliance 
is  placed  on  the  decisions  in  Court  of  Wards  v.  Darmalinya  (1),  Kullayappa 
v.  Lakshmipathi  (2)  and  Appayasami  v.  Subba  (3). 

As  observed  by  the  District  Munsif,  the  petitioner  is  not  entitled  to 
any  deduction  of  time  under  Sections  14  and  15  of  the  Limitation  Act. 
The  cases  contemplated  by  'those  sections  are  those  in  which  a  former 
suit  failed  from  defect  of  jurisdiction  or  other  cause  of  a  like  nature,  or  the 
former  suit  was  stayed  by  injunction  or  order.  In  the  case  before  me,  the 
summary  suit  did  not  fail  but  was  adjudicated  upon.  Nor  was  the  cause  of 

(i)  8  M,  2.  (2)  12  M.  407- (3)  13  M.  463* 
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action  or  the  relief  claimed  in  the  former  suit  the  same  as  in  the 
present  suit  The  District  Munsif  is  also  light  m  holding  that  the 
suit  to  recover  arrears  of  rent  is  governed  by  Article  110  of  the 
Limitation  Act,  which  prescribes  thiee  years  from  the  time  when  the 
arrears  become  due.  The  substantial  question,  therefore,  is  \vhen  did  the 
arrears  become  clue  and  whether  it  was  from  the  date  \\hcn  they  should 
be  paid  according  to  the  Iciatbandi,  or  from  the  date  on  which  the  plaintiff 
was  in  a  position  to  sue  for  rent 

In  Court  of  Waids  v  Darmalinga  (1)  it  was  held  that  the  landholdei 
is  not  bound  to  tender  a  pntta  for  acceptance  as  amended  by  the  decree 
before  suing  to  enforce  the  terms  thereof,  and  no  question  of  limitation 
arose  in  that  suit  The  point  determined  in  Kullayappa  v  Lal\shnn- 
pathi  (2)  was  that  a  landlord  could  not  attach  the  saleable  interest  of  a  de- 
faulting tenant  under  Section  38  of  Act  VIII  of  1865  until  the  expiry  of  the 
current  revenue  year  The  decision  in  Appmianami  v  Subba  (3)  is  only 
an  authority  for  the  proposition  that  fche  unit  for  the  special  rule  of  limita- 
tion prescribed  bv  the  Kent  Recovon  Act,  Section  2,  foi  proceedings  by 
the  landlord  was  the  aggiegate  rent  in  arrears  at  the  end  of  the  fash  This 
is  not  a  suit  falling  under  Section  2  of  Act  VITT  of  1865,  and  none  of  the 
cases  cited  appear  to  me  to  be  in  point 

The  real  question,  as  already  observed,  is  when  did  the,  arrears  of 
rent  claimed  by  petitioner  become  due  By  Section  7  no  suit  [228]  can  bo 
sustained  to  recover  rent  until  a  patta  is  tendered  and  accepted  or  a  pro- 
per patta  is  tendered,  and  the  tender  of  a  proper  patta  is  a  condition 
precedent  to  the  contract  between  the  parties  becoming  actionable  It  is 
a  contradiction  in  terms  to  say  that  rent  is  due  before  the  landlord  is  in  a 
position  to  sue  When  the  landlord  may  sue  for  rent  must  depend  on  the 
terms  of  the  contract  in  each  case,  and  when  the  Legislature  rendeis  rmy 
contract  actionable  only  on  the  occurrence  of  a  particular  event,  no  obli- 
gation can  arise  till  that  event  occurs  By  Section  10  the  amended  patta 
relates  back  to  the  date  of  the  suit  brought  for  the  enforcement  of  accep- 
tance of  the  patta  In  cases  in  which  the  landlord  sues  in  time  to  enforce 
the  acceptance  of  a  putta,  the  landlord  IB  not  in  a  position  to  BUJ  for 
lent  until  the  decree  passed  under  Section  10  either  amends  the  patta  or 
declares  it  to  be  a  proper  patta  Otherwise  a  suit  to  enforce  the  accept- 
ance of  a  proper  patta  may  be  pending  in  a  Revenue  Court  for  several 
years,  and  the  claim  for  rent  may  be  barred  before  the  landloid  acquires  a 
right  of  action 

I  am  therefore  of  opinion  that  this  suit  is  not  barred  I  set  aside 
the  decree  of  the  District  Munsif  and  remand  the  case  for  disposal  on  the 
merits  The  costs  hitherto  incurred  will  abide  and  follow  the  result  and 
bo  provided  for  in  the  revised  judgment 

Civil  Revision  Petitions  Nos    48  to  50  follow 
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SEP.JJ5.  APPELLATE  CIVIL. 

APPEL-  Before  ^fr.  Justice  Muttusami  Aijyar. 

LATE  . 

CIVIL.  SUDARA  OOPALAK  (Defendant),  Petitioner  v.  VENKATAVARADA 

~—  AYYANGAR   \ND  ANOTHER  (Plaintiff  and  his  Representative); 

tlgfri  Respondent**     [22nd  and  25th  September,   1893.] 

M2W  J*    E'V€c^ti?n  ^T^fff'0"  °f*he  Property  sold  belonging  to  a  stranger-Civil  Procedure 
*»*•  Code— Act  XIV  of  1882,  Section  313,  315  and  3i(*~Rights  of  a  purchaser  w  an 

execution  sale 

Where  a  Court  sale  in  execution  of  a  decree  is  not  vitiated  by  fraud,  the  only 
extent  to  which  the  purchaser  can  claim  relief  is  that  indicated  by  Section  315  of 
the  1229]  Civil  Procedure  Code.  The  effect  of  Sections  313,  315  and  316  of  the 
Code  is  that  the  right,  title  and  interest  of  the  judgment-debtor  passes  to  the 
purchaser  at  a  Court  sale  subject,  however,  to  the  condition  that  the  purchaser 
may  recover  back  his  purchase-mone>  when  he  finds  that  the  judgment-debtor 
has  no  saleable  interest  at  all 

The  implied  warranty  of  title  in  respect  of  sales  by  private  contract  cannot  be 
extended  to  Court  sales  except  so  far  as  such  extension  is  justified  by  the  proces 
sual  law  in  India,  viz  ,  by  Section  315  of  the  Civil  Procedure  Code 

Dorab  Ally  Khan  \.  Abdool  Azeez  (5  I.A.  116),  followed. 

[P.,  28  C.  235  (238);  37  C  67-10  CL.J.  558-13  C.W.N.  1080=2  Ind.  Cas.  559;  5 
LB.R.  58  (59);  Rel.,  16  Ind.  Cas.,  215  (216);  Rn  23  A.  355  (357);  21  B  424 
(448);  35  B  29  (33)= J2  Bom.  L.R  723=7  Ind.  Cas.  955;  15  Bom.  L.R  41 
(53) ;  D.,  12  C.F.L  R.  49  (51).] 

PETITION  under  Section  25  of  Act  IX  of  1887  praying  the  High  Court 
to  revise  the  decree  of  P.  Narayanasami,  Subordinate  Judge  of  Madura 
(West)  in  Small  Cause  Suit  No.  950  of  1891. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court.  The  Lower  Court  decreed  in  favour 
of  the  plaintiffs,  and  the  defendant  preferred  this  petition. 

Sun  dam  Ayyar,  for  petitioner. 

Bill  ff  in  Ayyancjar,  for  respondent. 

JUDGMENT. 

The  petitioner  is  the  judgment-creditor  in  original  suit  No.  25  of  1881 
on  the  file  of  the  Subordinate  Court  (West)  at  Madura,  and  the  counter- 
petitioner  is  the  purchaser  at  the  Court  sale  held  in  execution  of  the  decree 
passed  therein  against  one  B.  Krishnasami  Chetty.  The  auction  sale 
was  held  on  the  27th  July  1885,  and  it  was  since  found  that  a  portion 
of  the  property  sold,  valued  at  Rs.  60,  belonged  to  one  Velayudam  at 
the  date  of  the  sale  The  counter-petitioner  thereupon  claimed  a  refund 
of  the  purchase  money,  and  the  Subordinate  Judge  decreed  the  claim  on 
the  Small  Cause  side.  It  is  contended  for  the  petitioner  that  as  Krishna- 
samy  Chetty  had  some  saleable  interest  in  the  prpperty  sold,  the  counter- 
petitioner  is  entitled  to  no  refund  at  all.  It  is  true  that  in  Kunhamed  v. 
Chathu  (1),  it  was  held  that  where  the  judgment-debtor  had  some  saleable 
interest  in  the  property  sold  the  Court  had  no  jurisdiction  to  make 
4»n  order  under  Section  815  for  refund  of  the  purchase  money  or 
any  part  thereof,  but  the  question  that  now  arises  for  determination  is 

*  Civil  Revision  Petition  No.  458  of   1892, 
(i)  9  M.  437, 
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whether  the  purchaser  may,   in  a  regular  suit,   claim  a  refund  in  proper-       ]g$3  t 
tion  to  the   extent  to  which   the  judgment-debtor  had  no  intere&t   in  the    SFIJ.  25. 

property   sold      With  reference  to  a   Sheiiff's  sale  the  Privy   Council  held 

in  Dorab  Ally  Khan  v    Abdool  Azccz  (1)  that  in  India  the  vendor's  liability     APPFL- 
to  refund  the  purchase  money  in  respect  of  LI  private  Bale  is  |230]  governed       LATI- 
by  the  English   law  relating  to  the  sale  of  chattels  and  that  law,   us  laid      CIVIL. 

down  in  Eichholz  v    Bannntet    (2),   is  that  theie  is   an   implied  warranty       

on  the  part  of  the  seller  that  he  is  the  owner  of  the  goods  This  IB  17  M 
m  accordance  with  the  law  as  laid  down  m  Section  55,  sub-Section  2  228  3 
of  Act  IV  of  1882  But  in  the  ruse  before  me,  the  sale  was  not  n  sale  M.L.  J. 
by  private  contract,  but  a  sale  in  invitum,  and  under  legal  process  't  must 
therefore,  be  governed  by  rules  applicable  to  execution  sales  The  effect 
of  a  Court  sale,  as  stated  in  Section  316,  Code  of  Civil  Procedure,  IB  that 
ao  far  as  regards  the  parties  to  Ibe  suit  and  peisons  claiming  through 
01  under  them,  the  title  to  the  piopeity  Bold  \ests  in  the  purchasei," 
etc  The  Court  sale  then  is  a  sale  of  the  judgment-debtor's  interest  such 
it  was  at  the  date  of  Ihe  sale  accoidmg  to  Section  316  By  Section  313, 
however,  tho  purchaser  is  enabled  lo  applv  to  the  Couit  to  set  aside  the 
sale  on  the  ground  that  the  person  whose  property  pin-ported  to  be  sold 
had  no  saleable  interest  therein,  and  the  Court  is  authorized  to  make 
such  ordei  as  it  thinks  fit  By  Section  315  it  IB  provided  that  when  it 
was  found  that  the  judgment -deb  toi  had  no  saleable  interest  in  the  property 
which  purported  to  be  sold,  and  the  pin  chaser  19  for  that  reason  deprived 
of  it,  the  purchaser  shall  be  entitled  to  receive  back  bis  purchase  money 
(with  or  without  interest)  from  any  person  to  whom  the  purchase  money 
has  been  paid  The  result  of  the  abovtr-mentioned  sections  is  that  what 
passes  to  the  purchaser  at  a  Couit  sale  is  the  right,  title  and  interest  of 
the  judgment-debtor  subject,  however,  to  this  condition,  viz  ,  that  the 
purchaser  may  recover  back  his  pin  chase  money  when  he  finds  that  the 
judgment-debtor  had  no  saleable  interest  at  nil  The  English  rule,  as 
stated  bv  Lord  St  Leonards,  is  that  if  a  conveyance  of  ical  property  IB 
actually  executed  by  all  the  necessar\  parties,  and  the  purchaser  IB  evicted 
by  a  title' to  which  the  covenants  do  not  extend,  he  cannot  recover  back 
the  purchase  monev  either  at  lau  01  in  equity,  and  refenmg  to  that  rule 
ae  governing  all  sales  by  private  contract,  the  Privy  Council  point  out  in 
the  case  cited  above  that  it  is  not  applicable  to  a  Sheriff's  sale  under  a 
fieri  facias  in  which  the  sale,  as  regards  the  owner  of  the  thing  sold,  IB  in 
invitum,  and  made  under,  colour  of  legal  process  They  say 
that  a  purchaser  at  a  Sheriff 'B  sale  has  at  least  very  inadequate 
means  of  investigating  the  title  of  the  Judg-[231]ment-dehtor, 
all  that  is  sold  and  brought  is  the  right,  title  and  interest  of 
the  judgment-dehtor  with  all  its  defects,  and  the  Shbriff  who 
sells  and  executes  the  bill  of  sale  is  never  called  upon,  and,  if  called  upon, 
would  refuse  to  execute  any  covenant  of  title  They  observed  then  "  it 
11  is  perfectly  clear  that  when  the  property  hns  been  sold  under  a  regular 
11  execution  and  the  purchaser  IB  evicted  afterwards  under  a  title  paramount 
"  to  that  of  the  judgment -debtor,  he  has  no  remedy  either  against  the 
"  Sheriff  or  the  judgment-debtor  "  Such  being  the  law  of  England 
applicable  to  Sheriff's  sales  under  a  fieri  facias,  the  question  IB  whether  it 
is  not  applicable  in  India  by  reason  of  the  fact  that  there  is  an  implied 
warranty  of  title  in  India  as  is  the  case  in  the  sale  of  chattels  in  England 
The  decision  of  the  Privy  Council  seems  fco  me  to  be  an  authonty  for  the 

(i)   5  1    A.  u6,  (2)  34  LJ    C    B,   105 
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1IJI3  proposition  that  the  implied  warranty  of  title  in  respect  of  sales  by  private 
SEP.  25.  contract  cannot  be  extended  to  Court  sales,  except  so  far  as  such  extension 
..  '  is  justified  by  the  processual  law  in  India. 

I  do  not  desire  to  be  understood  as  suggesting  that  in  case  of  fraud 
there  would  be  no  remedy,  but  tins  is  not  that  case.  What  I  hold  is  that 
where  the  Court  sale  is  not  vitiated  by  fraud,  the  only  extent,  to  which 
the  purchaser  can  claim  relief,  is  that  indicated  by  Section  815  which 
recognizes  the  equity  on  which  Hit  chock  v.  Qidinga  (I)  was  decided,  viz., 
that  the  sale  may  be  rescinded  on  the  ground  of  mistake  whether  there 
was  no  saleable  interest  at  all,  even  after  a  conveyance  has  been  executed. 

It  follows,  therefore,  that  the  judgment-creditor  cannot  be  treated  as 
if  he  was  the  vendor,  and  the  Court  sale  cannot  be  treated  as  if  there  was 
an  implied  warranty  of  title  as  in  a  private  sale,  except  so  far  as  is  war- 
ranted by  the  language  of  Section  315.  The  decree  of  the  Subordinate 
Judge  is  set  aside  and  the  suit  is  dismissed  with  costs  throughout. 


17  M.  232. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice   Best. 


PADAMMAH  AND  OTHERS  (Defendants  Nos.  2  to  7)  Appellants 

v.  THEMANA  AMMAH  AND  OTHERS  (Plaintiffs),  Respondents.* 

[21st  November,  1893  and  19th  February,  1894.] 

Sfecific  Relief  Act — Act  I  of  1877,  Section  42 — Consequential  relief — Suit  by  a  member 
of  a  tarwad  for  a  decree  declaratory  of  the  invalidity  of  a  kanom  granted  to  other 
members  by  the  karncwan  of  the  tarwad. 

Where  a  kanom  of  tarwad  property  is  granted  by  the  karnavan  to  members 
of  the  tarwad  and  the  property  in  question  remains  in  the  possession  of  the  kar- 
navan on  behalf  of  the  tarwad,  all  that  is  necessary  for  a  junior  member  to  do 
in  order  to  prevent  the  possession  becoming  adverse  to  the  tarwad  is  to  obtain  a 
declaration  that  the  kanom  which  is  relied  on  as  the  cause  of  adverse  possession 
is  invalid.  But  if  the  kanom  is  granted  to  a  stranger  to  the  family,  who  is  in 
possession,  possession  must  then  be  sought  for '  as  relief  consequent  on  the 
declaration. 

An  attornment  of  tenants  to  the  kanomdars  does  not  operate  as  a  transfer  of 
possession  from  the  tarwad  to  the  kanomdars.    Subramanyan  v.  Paramaswaran 
(2)  followed;  and  Bikutti  v.  Kalcndan  (3),  Abdulkadar  v.  Mahomed  (4)  and 
Narayana  \.  Shankunni  (5)  distinguished. 
17   Ind.   Gas.  %7   (988)-23   M.L.J.  652^12  M.L.T.   579.] 
SECOND  appeal  against  the  decree  of   E.    K.    Krishnan,    Subordinate 
;e  of  South  Malabar,  in  appeal  suit  No.  562  of  1881,  confirming  th8 
3e   of    O.    Chnndu    Menon,    Principal    District    Munsif   of    Calicut,    in 
aal  suit  No.  670  of  1890. 

The  first  defendant  was  the  karanavati  of  a  tarwad.  On  the  4th 
ast  1890  she  granted  a  kanom  of  Rs.  479-10-0  in  respect  of  45  parcels 
nd  belonging  to  the  tarwad  in  favour  of  her  younger  daughters,  second 
third  defendants,  and  her  grand-daughter,  fourth  defendant. 
The  plaintiffs,  who  were  the  first  defendant's  eldest  daughter  and  her 
ren,  contended  that  the  kanom  was  not  granted  for  proper  purposes  of 
the  tarwad  and  sought  for  a  declaration  that  it  was  null  and  void  as 

*  Second  Appeal  No.  422  of  1893. 

(i)  4  Price,  135-  (2)   "  M.  116.  (3)  14  M.  267. 

(4)  15  M.  15.  (5)  15  M.  255. 
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against  the  tar  wad      The  suit  was  resisted  by  the  defendants  who  contend-       1894' 
ed  that  the  grant  was  a  proper  and  [233]  bona  fide  one,  and  that  the  suit   pEB    19^ 

was  one  in  which   consequential   relief   in   the   shape   of   possession  of   the       

properties  comprised  in  the  kanom  grant  ought  to  have  been  sought  and     APPEI  - 
the  Court  fee  on  the  value  of  such  properties  paid      This  point  was  decid-       LATE 
ed   by   the    lower   Courts    against    the   defendants,    the    Subordinate    Judge      CIVIL 
holding  that  the  possession  of  the  properties  was  m  the  tarwad,   of  which  ' 

the    management    vested    in    the    first    defendant    as    karnavati,    that    the   17  M.  232 
plaintiffs  had  no  objection  to  her  possession  as  karnavati;   and  that  if  the 
second  to  fourth  defendants  had,  since  the  giant  of  the  kanom  complained 
of,    obtained   attornment   from   tenants,    it    was    an    attornment   on   a   title 
viciously  acquired 

The  defendants  preferred  this  appeal 

Sankara   Menon,   for  appellants 

Sundara  Ayyar,  for  respondents 

JUDGMENT  (PRELIMINARY) 

This  was  a  suit  to  have  it  declared  that  a  kanom  granted  by  the  first 
defendant  to  second  and  third  defendants  was  not  binding  on  the  plaintiffs' 
tarwad  The  first  defendant,  since  deceased,  was  the  karnavati  of  the 
tarwad  and  both  appellants  and  respondents  were  her  anandravars  It 
WAB  contended  for  defendants,  inter  alia,  that  a  suit  for  merely  a  declara- 
tory decree  could  not  be  maintained  and  both  the  Courts  below  disallowed 
the  contention  The  District  Munsit  observed  that  as  the  first  defendant 
was  karnavati,  the  plaintiffs  were  not  entitled  to  possession  and  that 
possession  really  remained  where  it  was  Before  the  demise  on  kanom  The 
Subordinate  Judge  found  that  possession  of  the  properties  demised  on 
kanom  was  held  by  the  first  defendant  on  behalf  of  the  tarwad,  that  the 
plaintiffs  had  no  objection  to  her  possession,  and  that  if  second  and  third 
defendants  obtained  attornment  from  tarwad  tenants  subsequent  to  the 
kanom,  it  was  inoperative  as  an  attornment  acquired  '  on  a  vicious  title 
The  contention  on  appellants'  behalf  is  that  such  attornment  operates  as  a 
transfer  o§f  possession  from  the  tarwad  to  the  kanomdars  and  that  the 
plaintiff  ^  ought  to  have  sui'd  to  lecover  possession,  and  not  merely  for  a 
declarati  >n,  undei  Section  42  of  Specific  Relief  Act,  but  we  do  not  consider 
that  this  view  can  be  supported  So  long  as  the  property  continues  in 
the  possession  of  the  karnavan  as  a  member  of  the  tarwad,  it  is  pnma 
facie  that  of  the  tarwad,  and  all  that  is  nooessarv  for  a  ]umor  member 
to  do  m  ordei  to  prevent  its  •becoming  adverse  to  the  tarwad  is  to  obtain 
a  declaration  that  the  kanom  which  is  relied  on  as  the  [234]  cause  of 
adverse  possession  is  invalid  When  the  kanom  is  granted  to  a  stranger 
to  the  family  and  he  is  in  possession,  the  doctrine  of  unity  of  possession 
is  not  applicable  and  possession  must  then  be  sued  for  as  relief  consequent 
on  the  declaration  Our  attention  is  called  to  the  decisions  in  Subra- 
manyan  v  Paramo* wen  an  (1),  Bikuthti  v  Kalendan  (2),  Abdulkadar 
v  Mahomed  (3),  and  Narayana  v  Shank  unm  (4)  It  was  held  in  Subra- 
manyan  v  Paramscwaran  (1)  that  where  a  title  is  in  dispute,  there  may 
be  third  parties  who  are  honestly  in  doubt  and  ready  to  acknowledge  the 
title  of  either  claimant,  or  who,  having  attorned  to  one,  may  be  ready 
to  acknowledge  the  person  declared  by  the  Court  to  have  the  title,  and 
that  in  such  a  case,  a  suit  for  a  declaratory  decree  will  lie  The  decision 
is  against  the  appellants  In  Bikutti  v  Khlendan  (2),  it  was  held  that 
according  to  the  plaintiffs'  case,  the  land  being  m  the  possession  of 

(i)   ii  Mi   116  (2)   14  M   267  (3)   15  M    15.  (4)   15  M   255 
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18t4       strangers,  it  was  clearly  the  right  of  the  plaintiff,  as  of  the  other  members 
FEB.  19.   of  t'he  tarwad,  to  have  the  land  restored  to  the  possession  of  the  tarwad. 
_ _^     The  decision  in  Abdulkadar  v.  Mahomed  (I)  proceeded  on  the  ground  that 
APPEL-    ^ie   office   of   Sheik   and    its   emoluments   were   in   the   possession   of   the 
LATE      defendant    and    the    doctrine    of    unity    of   possession    had    no    application. 
CIVIL.      Nor  is  the  decision  in  Narayana  v.  Shank unni  (2)  in  point. 
— _  Another   contention   on    appellants'    behalf   is   that    the    consideration 

17  M.  232.  for  the  kanom  was  in  part-pa\ment  of  tarwad  debts  and  our  attention  is 
drawn  in  this  connection  to  Exhibit  IX  and  other  documents.  The  Sub- 
ordinate Judge  observes  in  his  judgment  that  if  the  appellants  have  paid 
any  premium  for  the  kanom  grant,  the\  may  have  a  lien  to  that  extent 
on  the  property  Though  respondents  may  be  entitled  to  have  the  kanom 
declared  not  binding  on  the  tnnvad,  appellants  are  entitled  to  have  any 
part  of  the  consideration,  which  benefited  the  tarwad,  or  extinguished  any 
of  its  debts,  declared  a  charge  in  their  favour.  The  Subordinate  Judge 
has  not  como  to  any  finding  on  this  point.  He  is  directed  to  try  the 
following  issue,  viz.,  whether  any,  and  what,  debts  clue  by  the  tarwad 
were  discharged  by  the  kanomdars  from  their  private  funds? 

In  compliance  with  the  above  order  the  Subordinate  Judge  [235] 
having  returned  a  finding  to  the  effect  that  tarwad  debts  had  been  dis- 
charged by  the  kanomdars  to  the  extent  of  Rs.  695  from  their  private 
funds,  the  High  Court  delivered  judgment  as  follows*  — 

JUDGMENT  (FINAL) 

The  finding  being  one  of  fact  must  be  accepted.  We,  therefore, 
modify  the  decree  of  the  Courts  below  b\  declaring  the  kanom  by  first 
defendant  to  defendants  2  to  4  to  be  invalid,  but  that  these  defendants 
have  a  charge  on  the  property  to  the  extent  of  Rs.  695  with  interest 
thereon  at  6  per  cent,  per  annum  from  the  several  dates  of  payment 
particularized  in  the  finding. 

Plaintiffs  must  pay  the  costs  of  the  defendants  2  to  4  on  the  issue 
sent  for  trial.  In  other  respects,  the  appeal  is  dismissed  with 


17  M.  23S  (F.B.). 

APPELLATE  CIVIL— FULL  BENCH 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr    Justice 
Muttusami   Ayyar,   and   Mr.    Justice    Rhephard. 


THAPITA    PETER    (Plaintiff),    Appellant    v.    THAPITA 

LAKSHMI  AND  ANOTHER  (Defendants),   Respondents.* 

[23rd  November,  1898  and  26th  January,  1894.] 

Divorce — Divorce  Act  IV  of  1869,  Section  7 — Nature  of  the  marriages  contemplated  by 
the  Act — Monogamous  marriage. 

The  petitioner  and  his  wife  married  according  to  the  rites  of  the  Hindu 
religion  The  wife  subsequently  left  her  husband  and  lived  in  adultery  with  an- 
other man.  Both  the  husband  and  wife  subsequently  became  Christians,  hut 
the  wife  continued  to  live  in  adultery.  The  husband  sued  under  Act  IV  of  1869 
for  the  dissolution  of  the  marriage : 

Held  that,  having  regard  to  Section  7,  the  marriages  contemplated  by  the  Act 
are  those  founded  on  the  Christian  principle  of  a  union  of  one  man  and  one 

*  Referred  (Matrimonial)  Case  No.  5  of  1893 
(l)   15  M.  15,  (2)   J5  M.  255, 
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woman  to  the  exclusion  of  others^  and  that  consequently  the  Act  does  not  con- 

template  relief  in  cases  where  the  parties  have  been  married  under  the  rites  of    T          *>,- 

Hindu  law,  a  Hindu  marriage  not  being  a  monogamous  one     Hyde  v  Hyde  (i)    JAN-  *o. 

and  Brinkley  v   Attorney-General  (2)  cited  and  followed     Gobardhan  Dass  v 

Jasadamom  Dassi  (3)  dissented  from  FULL 

[F.,  8  Bom    L.R    856  (857) ;   R.  15  Bom    L  R    593  (598)  ]  BENCH. 

CASE  referred  under  Section  17,  Act  IV  of  1869,  by  G    T    Mackenzie, 

District  Judge  of  Kistna,   for  confirmation  of  his  decree  in  original   [236]    ^i!^235 
suit  No    1  of  1893  declaring  the  marriage  of  the  plaintiff  with  defendant      (FlB>) 
No    1  to  be  dissolved,  sub]ect  to  confirmation  by  the  High  Court 

The  facts  of  the  case  appear  sufficiently  for  the  purposes  of  this  report 
from  the  judgments  delivered  by  the  High  Court 
Parties  were  not  represented 

JUDGMENT 

COLLINS,  C  J  — Thapita  Peter  brought  a  suit  against  Thapita 
Lakshmi,  his  wife,  alleging  her  adultery  with  Lunkapalh  Gauth,  and 
praying,  therefore,  that  his  marriage  may  be  dissolved  The  District  Judge 
of  Kistna  granted  a  decree  dissolving  the  marriage  under  the  provisions 
of  Act  TV  of  1869,  and  the  decree  now  comes  before  the  High  Court  for 
confirmation  under  Section  17  of  Act  IV  of  1869 

The  peitioner  and  his  wife  were  married  according  to  the  rites  of 
the  Hindu  religion  in  1879,  petitioner  and  his  wife  being  Hindus  at  that 
time  About  a  year  after  the  marriage  the  petitioner's  wife  left  him  and 
has  since  been  living  in  adultery  with  the  second  respondent  In  1882 
the  petitioner  became  a  Christian,  and  about  1890  his  wife  and  the  second 
respondent  also  became  Christians  The  question  to  be  decided  is — can 
the  Courts  of  this  country  pass  a  decree  dissolving  his  marriage  under 
Act  IV  of  1869 

Section  1  of  the  Act  enables  relief  to  be  granted  where  the  petitioner 
professes  the  Christian  religion 

Section  7  directs  that  the  Courts  in  India  shall  act  and  give  relief  m 
all  suits  abd  proceedings  hereunder  on  principles  and  rules  which,  in  the 
opinion  of  the  said  Courts,  are,  as  nearly  as  may  be,  conformable  to  the 
principles  and  rules  on  which  the  Court  for  Divorce  and  Matnmomal 
Causes  in  England  acts  and  gives  relief 

Divorce  is  unknown  to  the  Hindu  law,  but  it  is  clear  that  if  Act  IV 
of  1869  was  intended  to  apply  to  Hindu  marriages,   the  petitioner  would 
be  entitled  to  relief      Act   XXI  of   1866  has  no  application  to  this   case 
That  Act  provides  a  relief  from  the  marriage  tie  when  one  of  the  parties 
becomes  a  Christian,  the  other  still  remaining  a  Hindu 

A  Hindu  marriage  is  not  a  monogamous  one  The  man  may  lawfully 
be  the  husband  of  many  wives  at  the  same  time  It  is  therefore  a  cere- 
mony inconsistent  with  marriage  as  understood  in  Christendom  that  the 
husband  should  have  more  than  one  wife  If  the  Act  IV  of  1869  applies 
to  Hindu  marnages,  a  case  may  [237]  arise  where  a  Hindu  with  more 
wives  than  one  becomes  a  Christian  and  his  wives  also  embrace  Chris- 
tianity. In  that  case  could  one  of  the  wives  sue  her  husband  for  a  divorce 
because  he  continues  to  cohabit  with  one  or  more  of  his  other  wives,  as 
the  conversion  of  the  parties  to  Christianity  would  not  dissolve  or  make 
void  the  husband's  previous  marriages,  or  could  the  Christiaji  husband 

(i)  L  R   i  P.  &  D    130  (2)  L   R^is  P    D   76,  (3)   18  C  252 
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sue  for  a  divorce  from  one  of  his  wives  on  the  ground  that  she  had  com- 
JAN.  26    Bitted  adultery. 

_*_  The  point  to  be  decided  is  not  without  difficulty,  but  I  think  that  if 

FULL     marriages  celebrated  according  to  Hindu  rites  were  intended  to  be  within 

BENCH    ^6  scope  of  the  Act,  express  provision  would  have  been  made  to  meet  the 

*  difficulties  that  must  arise  owing  to  the  fact  that  the  Hindu  marriage  is 

17  M.  235  no*  a  monogamous  one.  There  are  two  English  cases  which  serve  to 
(F.B.).  illustrate  in  what  cases  the  English  Divorce  Court  will  give  relief.  In 
BrhMey  v.  Attorney -General  (1),  a  British  subject  married  a  Japanese 
woman  in  Japan  according  to  the  forms  required  by  the  law  of  that  country, 
and  it  was  proved  that  by  such  a  marriage  the  husband  was  precluded 
from  marrying  any  other  woman  during  the  subsistence  of  the  marriage. 
A  declaration  was  granted  by  the  President  of  the  Probate  Division 
declaring  (under  21  and  22  Vic.,  Gap.  93)  that  such  marriage  was  a  valid 
one.  In  Hie  judgment  the  President  sa\s.  "  marriage  must  be  that  of 
one  man  nnd  one  woman  to  the  exclusion  of  all  other's.  Throughout 
the  judgments  that  have  been  given  on  this  subject  the  phrase  'Christian 
marriage  '  '  marriage  in  Christendom  '  or  some  equivalent  phrase  has 
been  used  •  that  has  only  been  for  convenience  to  express  the  idea. 
Buti  the  idea  that  was  to  be  expressed  was  this  that  the  only  marriage 
recognized  in  Christian  countries  and  in  Christendom  is  the  marriage 
of  the  exclusive  kind  mentioned." 

In  Hyde  v.  Hyde  (2),  the  petitioner,  an  English  subject,  married  in 
Utah  in  the  United  States  of  America  a  Miss  Hawkins  according  to  the 
rites  of  the  Mormons.  At  the  time  of  the  celebration  of  the  marriage, 
polygamy  was  a  part  of  the  Mormon  doctrine  and  was  the  common  cus- 
tom in  Utah.  The  marriage  was  a  valid  marriage  according  to  the  lex 
loci  and  polygamy  was  then  lawful  in  Utah.  The  petitioner  and  his  wife 
were  both  single  and  the  petitioner  had  never  taken  a  second  wife.  The 
petitioner  [288]  sometime  after  the  marriage  renounced  Mormonism,  was 
excommunicated,  and  his  wife  declared  free  to  many  again.  The  wife  did 
marry  again  and  the  petitioner  then  petitioned  the  Divorce  Court  for  a 
dissolution  of  his  marriage  on  account  of  his  wife's  adultery.  The  counsel 
for  the  petitioner  argued,  inter  alia,  that  this  was  not  a  polygamous  mar- 
riage, for  both  the  parties  were  single  at  the  time  when  it  was  contracted; 
but  the  Judge  Ordinary  observed  that  it  would  be  extraordinary  if  a 
marriage  in  its  essence  polygamous  should  be  treated  as  a  good  marriage 
by  an  English  Court,  and  held  that  marriage  as  understood  in  Christen- 
dom may  be  defined  as  the  voluntary  union  for  life  of  one  man  and  one 
woman  to  the  exclusion  of  all  others. 

By  Section  7  of  Act  IV  of  1869  the  High  Court  and  District  Courts 
shall  act  and  give  relief  on  principles  and  rules  on  which  the  Court  for 
Divorce  and  Matrimonial  causes  in  England  for  the  time  being  acts  and 
gives  relief.  It  is  clear  to  my  mind  that  the  Divorce  Court  would  not 
grant  the  relief  the  petitioner  prays  for,  on  the  ground  that  the  marriage 
being  a  polygamous  one  cannot  be  recognized  as  a  marriage  by  that  Court; 
and,  being  also  of  opinion  that  Act  IV  of  1869  does  not  contemplate  relief 
in  cases  where  the  parties  have  been  married  under  the  rites  and  cere- 
monies of  Hindu  law,  I  hold  that  the  District  Court  had  no  jurisdiction 
to  entertain  this  suit,  and  I  would  dismiss  it.  I  am  aware  that  the  Judges 
of  the  Calcutta  High  Court  have  arrived  at  a  different  conclusion;  (see 
Oobardhan  Daaa  v.  Jasadamoni  Das  si  (3).  Section  7  of  Act  IV  of  1869  does 

(i)  L.R.  15  P.O.  76.  (2)  L.R.  i  P.  &  D.  130,       "       (3)  18  C.  252. 
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not  seem  to  have  been  specially  brought  to  the  notice  of  the  Court,  as  the      1394 
judgment  IB  silent  upon  the  principles  and  rules  on  which  the  Courts  shall  JAN   26 
give  relief      However,  be  that  as  it  may,  I  am  unable,  with  the  greatest      _  '- 
respect  to  the  learned  Judges,  to  agree  with  them,  and  therefore  decline  to      FULL 
follow  the  case  in  Gobardhan  Dass  v    Jaaadarnom  Daaai  (1)  BENLH 

MUTTUSAMI  AYYAR,  J  —  The  question  which  it  is  necessary  to  determine  _ 
in  this  suit  is  whether  the  plaintiff  is  entitled  to  a  decree  for  divorce  17  M.  235 
on  the  ground  of  his  wife's  adultery  undei  Act  IV  of  1869.  The  facts  (F.B.). 
which  give  rise  to  this  question  are  shortly  these  The  plaintiff  was  born 
in  1862.  In  1879  he  marned  the  first  defendant  by  Hindu  rites,  both  being 
then  Hindus  by  religion,  In  1880  the  wife  left  her  husband  and  com- 
menced to  live  in  [289}  adultery  with  the  second  defendant,  to  whom  she 
has  since  borne  four  children  In  1882  the  plaintiff  embraced  Christianity, 
and  about  two  years  prior  to  this  suit,  which  was  brought  in  1893,  the 
defendants  also  became  ChristianH  After  her  conversion  to  Christianity, 
the  first  defendant  continued  to  live  with  the  second  defendant  and 
lepent  her  adultery  with  him  till  dale  of  suit  Upon  these  facts,  it  is 
clear  that  the  plaintiff  would  be  entitled  to  u  decree  for  divorce  if  Act  IV 
of  1869  applied  to  this  case  The  real  question  IB  whether  the  Act  is 
applicable  to  a  Hindu  marriage  after  both  parties  to  such  marriage  have 
become  Christians. 

In  connection  with  a  Hindu  marriage,  there  are  several  legal  incidents 
as  to  which  no  doubt  can  possibly  exist  The  first  is  that  such  marriage 
is  in  its  nature  not  monogamous,  and  is  not  the  voluntary  union  for  life 
of  one  man  with  one  woman  to  the  exclusion  of  all  othois  It  is  true 
that  as  regards  the  Hindu  wife,  her  union  with  her  hubband  is  a  volun- 
tary union  for  her  life  with  one  man  to  the  exclusion  of  all  others,  but 
the  Hindu  husband  may  many  several  wives  at  one  arid  the  same  time,  or 
may  marry  two  or  more  wives  during  the  lifetime  of  the  first  wife.  The 
real  point  for  consideration,  therefore,  is  whether  the  Act  is  applicable  to  a 
Hindu  marriage. 

Another  matter  as  to  which  theie  is  also  no  doubt  is  that  conversion 
to  Christianity  does  not  dissolve  the  prior  Hindu  marriage,  and  that  the 
latter  continues  to  be  valid  even  after  the  parties  to  it  become  Chiistions 
for  many  purposes  So  it  was  held  in  Administrator-  General  of  Madras 
v  Anandachan  (2)  and  in  other  cases  to  which  it  is  haidly  necessary  to 
refei  Act  XXI  of  1886  is  framed  011  the  view  that  a  marriage,  though 
contracted  by  Hindu  rites,  is  binding  upon  the  parties  to  it  even  aftci  they 
become  Christians,  and  piescfibes  a  procedure  whereby  a  decree  for  dis- 
solution of  such  marriage  may  be  obtained  m  certain  cubes,  That  Act 
is  applicable  to  cases  in  which  the  husband  or  the  wife  continues  to  be  n 
Hindu  by  religion  whilst  the  other  has  become  n  Chiistian 

It  was  further  held  in  Penanayaltam  v  Pottukanni  (3),  that  a  pariali 
who  was  converted  to  Christianity  was  not  entitled  to  a  decree  for 
divorce  on  the  ground  of  adultery  committed  by  his  wife  before  his  con- 
version, and  that  the  Court  had  no  jurisdiction  to  entertain  bis  petition 
under  Act  IV  of  1869.  The  ground  of  [240]  decision  was  that  the  Act 
applied  only  to  Christian  marriages  Having  regard  to  the  decision  in 
Bnnkley  v  Attorney-General  (4)  the  expression  '  Christian  marriages  ' 
must  be  taken  to  convey  the  idea,  not  that  the  parties  must  profess 
Christianity,  but  that  the  marriage  musfc  be  of  a  kind  tecogiiizccl  in 
Christian  countries,  viz  ,  that  the  marriage  must  be  tliat  oi  one  uian  and 

"  (o"~iiTc~252.        (2)  Q~M"  466       (j)  M  M  382       u)  LR  15  PD  it>~ 
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1894      one  woman  f°r  hfe  to  the  exclusion  of  all  others.     That  was  a  case  in 

JAN.  26.  w^^c^  the  petitioner  was  a  British  subject  with  an  Irish  domicile  of  origin. 

_...'      '  When  he  temporarily  resided  in  Japan,  he  married  a  Japanese  woman  in 

FULL      JftPan  according  to  the  forms  required  by  the  law  of  that  country.     It  was 

BENCH    Provec^  m  that  case  that  according  to  the  law  of  Japan,   it  was  a  valid 

_  marriage,  and  by  that  law  the  petitioner  was  also  precluded  from  marrying 

17  M.  235  any  other  woman  during  the  subsistence  of  that  marriage.     The  learned 

(F.B.)      Judge  recognized  the  Japanese  marriage   as  valid   under  the   Legitimacy 

Declaration  Act   (21   and  22  Vic.,   cap.   93)   and  explained  the  ground  of 

decision  in  these  terms :      "  This  case  is  clear  from  the  difficulties  which 

'arose  in  the  Mormon  case  and  in  the  South  African  case,  because  in  both 

4  these  cases  there  was  an  attempt  to  establish   as  a   valid  marriage   a 

'  marriage  with  another  person  than  the  first  spouse.     The  principle  laid 

'  down  by  these  cases  is  that  a  marriage  which  is  not  that  of  one  man 

'  and  one  woman  to  the  exclusion  of  all  others,  though  it  may  pass  by 

4  the  name  of  marriage,   is  not  the  status  which  the  English  law  con- 

'  templates  when  dealing  with  the  subject  of  marriage."     But  in  this  case, 

t  has  been  proved  by  the  law  of  Japan,  "  marriage  does  involve  this  idea, 

*  viz.,  that  one  man  unites  himself  to  one  woman  to  the  exclusion  of  all 

*  others.     Therefore,   though  throughout  the  judgments  which  have  been 
'  given   on   the   subject,    the   phrase    Christian   marriage,    or   marriage    in 
'  Christendom   or   some   equivalent   expression   has   been   used,    that   has 

*  been  used,  only  for  the  sake  of  convenience,  and  the  idea  which  has  to 

*  be  expressed  was  this — that  the  only  marriage  recognized  in  Christian 

*  countries   or   in   Christendom   is   the   marriage   of   the   exclusive   kind." 
This  decision  is  clear  authority  on  the  one  hand  for  construing  the  expres- 
sion '  Christian  marriage  '  used  in  Perianayakam  v.  Pottukanni  (1)  in  the 
sense  indicated  above,  and  on  the  other,  for  the  opinion  that  the  Court 
for  Divorce  and  Matrimonial  Causes  in  England  gives  relief  in  such  causes 
subject  to  two  conditions,  vie.,   [241]  that  the  marriage  is  valid  according 
to  the  lex  loci,  and  that  the  idea  of  the  union  of  one  man  and  one  woman 
to  the  exclusion  of  others  is  present  in  it,  as  in  marriages  between  persons 
professing  the  Christian  religion  and  thereby  implies  the  status  contemplat- 
ed by  the  English  law  whilst  dealing  with  the  subject  of  marriage.     Turn- 
ing to\  the  case  before  us,  I  do  not  think  that  the  Act  is  applicable  to  it. 
In  a  Hindu  marriage  the  idea  of  the  exclusive  union  of  one  man  and  one 
woman  for  life  is  not  present  as  in  a  marriage  recognized  by  the  Court  for 
Divorce  and  Matrimonial  Causes  in  England,    and   Section   7  of  Act  IV 
of  1869  directs  that  we  should  give  relief  under  Act  IV  of  1869  on  principles 
and  rules  which  may  be  conformable  to  the  principles  and  rules  by  which 
that  Court  gives  relief.     The  preamble  of  the  Act  states  that  it  is  expedient 
to  amend  the  law  relating  to  the  divorce  of  persons  professing  the  Christian 
religion,    and   the   second   paragraph   of    Section   2    declares   that    nothing 
herein  contained  shall  authorize  any  Court  to  grant  any  relief  under  this 
Act,  except  in  cases  where  the  petitioner  professes  the  Christian  religion. 
These  provisions  render  it  probable  that  the  marriage  which  the  Act  pur- 
ported to  deal  with  was  marriage  founded  on  the  Christian  principle.  Again 
in  Section  2,  Clause  8,  marriage  with  another  woman  is  stated  to  mean  mar- 
riage of  any  person  being  married  during  the  life  of  the  former  wife,  and  it 
is  provided  by  Section  18  that  a  marriage  may  be  declared  null  and  void 
on  the  ground,  inter  alia,  that  the  former  wife  was  living  at  the  time  of  the 
marriage  and  that  the  marriage  with  the  former  wife  was  then  in  force. 

(i)  14  M.  382. 
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Take  for  instance  the  case  of  a  Hindu  with  two  or  more  wives  becoming      1894. 
Christians,  and  suing  under  the  Act  to  have  it  declared  that  all  his  main-    TAN   26. 

ages  but  one  are    null    and    void      Are    we    to    pass    a    decision    in    his       

favour?     If  so,  which  of  his  several  marriages  is  to  be  declared  null,  and     FULL 
if   we    are   to    declare    all    rmimages    except    the    fiist    nult   and    void,    are    BENCH. 

we  not  acting  in  contravention  of  the  lule  that  conversion  to  Christianity 

does  not  dissolve  prior  marriages  valid  by  the  lex  loci?  If  the  legislature 
had  intended  to  bnng  Hindu  marriages  within  the  scope  of  the  Act,  they 
would  probably  have  inserted  express  provisions  relating  to  questions 
which  arise  from  their  polygamous  character.  It  is  true  that  the  plaintiff 
has  married  only  one  wife,  though  whilst  a  Hindu  he  was  at  liberty  to  have 
married  several  wives  at  the  same  time,  and  it  may  be  suggested  that 
the  particular  Hindu  marriage  now  before  us  may  be  treated  as  monogamous 
in  [242]  fact,  entitling  the  plaintiff  to  the  relief  claimed  There  are  two 
objections  to  the  adoption  of  this  suggestion  The  first  is  that  what  we 
have  to  consider  is,  the  status  consequent  on  a  marriage  as  regulated  by 
the  lex  loci  or  the  legal  conception  of  the  marriage,  and  not  whether  the 
plaintiff  111  a  given  case  haa  in  fact  married  one  wife  or  several  wives 
Another  objection  is  that  the  suggestion  is  not  the  natural  result  of  inter- 
pretation which  can  be  put  on  the  Act,  though  it  may  form  an  appropriate 
subject  of  legislation  I  do  not  see  my  way  to  hold  that  Hindu  marriages 
are  marriages  contemplated  by  the  Act 

As  foi  the  argument  that  it  ib  hard  that  the  legislature  should  have 
intended  to  place  Hindu  husbands  who  become  Chustians  at  a  disad- 
vantage, I  am  not  piepared  to  attach  much  weight  to  it  Divorce  affects 
the  wife  as  well  as  the  husband,  and  no  such  thing  as  divorce  is  known 
to  the  Hindu  law  Thus  wives  other  than  the  first  might  justly  complain 
if  their  marriages  were  declared  invalid  by  reason  of  the  conversion  as 
polygamous  and  their  intercourse  with  their  husbands  characterised  as 
adulterous,  since  divorce  was  not  in  their  contemplation  as  a  possible  inci- 
dent of  their  marriages  when  they  weie  conti acted,  Possibly  on  this 
ground  the  legislature  did  not  intend  to  include  such  marriages  in  the 
Act  However  thia  may  be,  1  am  aware  of  no  decided  case  in  India  which 
is  on  all  fours  with  this  case  except  the  one  reported  in  Oobardhan  Dasa 
v.  Jasadamom  Dassi  (1),  wherein  the  difficulties  that  arise  from  consi- 
dering the  Act  to  be  applicable  to  u  marriage  such  as  the  one  before  us 
are  not  consideied  and  explained  The  point  decided  in  the  matter  of 
Pam  Kuman  (2)  is  that  a  Hindu  wife  who  first  embraces  Mahomedamsm 
and  then  marries  a  Mahontedan  husband  without  notice  to  her  Hindu 
husband  is  guilty  of  bigamy,  and  it  iB  not  therefore  a  case  in  point  Kelying, 
therefore,  on  tin1  English  decision  already  cited  and  on  the  construc- 
tion of  Act  FV  of  186U,  J  hold  thiit  the  Act  is  not  applicable  to  Hindu 
marriages 

SHEPHARD,  J  — This  IB  a  suit  by  the  husband  for  the  divorce  of  his 
wife  on  the  ground  of  her  adultery  At  the  date  of  their  marriage  the 
parties  were  Hindus,  and  the  Judge  finds  that  the  marriage  was  solem- 
nized according  to  Hmdu  custom  Since  that  date  both  husband  and 
wife  have  become  Christians  / 

[243]  The  question  is  whether  the  marriage  being  a  marriage  of 
Hindus  according  to  the  Hindu  rites  is  of  such  a  character  as  to  entitle 
the  husband  to  a  deouec  of  dissolution  of  it  under  the  provisions  of  Act 
IV  of  1669. 

(i)  18  C.  252 (2)  18  C,  264 
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1804  ^ie  authorities  are  conflicting :   on  the  one  hand,  the  decision  of  the 

JAN.  26.  ^&k  Uourt  °*  Bengal,   Gobardhan  Doss  v.  Jasadamoni  Dassi  (1);  on  the 

*_  "  other  hand,   a  decision  of  the  North-West  Provinces  High  Court,   Moola 

FULL      v*  Nundy  (2),  and  one  of  this  Court  in  which  I  took  part.     The  facts  in 
BENCH    *n*s  latter  case  differ  materially  from  those  with  which  we  have  now  to 

"  deal. 

17  M.  235  The  Act  distinctly  requires  that  any  person  seeking  for  relief  under  it 
(F.B.)  shall,  at  the  time  when  his  or  her  petition  is  presented,  profess  the 
Christian  religion.  The  Act  does  not  require  in  terms  that  the  parties 
or  either  of  them  shall  have  been  Christians  at  the  time  of  the  solemniza- 
tion of  the  marriage.  There  are  provisions  in  the  Act  which  presupposes 
Christianity  as  the  religion  of  the  parties  at  the  time  of  the  marriage,  but 
it  cannot  be  said  that  adherence  to  that  religion  at  that  time  is  made  a 
condition  precedent  to  the  obtaining  of  relief  under  the  Act.  It  by  no 
means  follows  that  the  provisions  of  the  Act  can  be  made  applicable  to 
any  marriage  between  non-Christians,  although  it  may  be  a  marriage 
which,  according  to  the  law  governing  them,  is  valid  and  legal.  In 
applying  the  provisions  of  the  Act,  Section  7  directs  that  the  Court  shall 
act  and  give  relief  on  principles  and  rules  on  which  the  Court  for  Divorce 
and  Matrimonial  Causes  in  England  for  the  time  being  acts  and  gives 
relief. 

In  my  opinion,  the  direction  given  in  this  Section  has  to  be  kept  in 
view  by  the  Court  when  considering  whether  a  given  marriage  should  be 
recognized  as  such  for  the  purposes  of  the  Act.  The  question  then  is 
whether  on  a  petition  for  divorce  by  the  husband  a  marriage  of  Hindus 
according  to  Hindu  ritual  could  be  recognized  by  the  English  Divorce 
Court  Now,  in  order  to  satisfy  the  English  Divorce  Court,  while  it  is  not 
necessary  to  prove  that  the  marriage  was  celebrated  with  any  specifically 
Christian  ceremonies,  or  even  that  both  the  parties  were  Christians,  it  is 
necessary  to  show  that  the  union  was  a  union  for  life  of  one  man  with 
one  woman  to  the  exclusion  of  others.  That  is  what  is  meant  by  a  [244] 
Christian  marriage  or  a  marriage  in  Christendom.  See  Hyde  v,  Hyde  (8) 
and  Brinkley  v.  Attorney -General  (4). 

This  definition  of  marriage  clearly  excludes  from  the  category  of 
marriage  as  understood  for  the  purposes  of  the  Divorce  Court  alliances 
such  as  the  one  which  took  place  between  the  parties  to  the  present  suit, 
for  according  to  Hindu  law  and  custom,  by  which  at  the  time  they  were 
governed,  it  was  permissible  to  the  husband  to  take  a  second  wife.  As 
far  as  he  was  concerned  the  marriage  did  Hot  possess  that  character  of 
exclusiveness  which  the  law  of  Christendom  presupposes  in  the  institution 
of  marriage. 

It  may  be  suggested  that  although  the  husband  might,  as  a  Hindu, 
have  contracted  a  second  marriage,  he  did  not  in  fact  do  so  and  could  not 
lawfully  have  done  so  after  he  became  a  Christian.  It  may  be  said  that 
in  consequence  of  the  conversion  of  the  parties  to  Christianity  the  marriage 
has  come  to  acquire  the  necessary  character  of  exclusiveness  which  it 
did  not  possess  before. 

Similar  arguments  were  used  in  the  arguments  in  Hyde  v.  Hyde  (8) 
and  considered  by  Lord  Penzance.  It  was  proved  in  that  case  that  the 
petitioner's  marriage  in  Utah  would,  if  valid  in  Utah,  be  recognized  as 
valid  by  the  Supreme  Court  of  the  United  States,  and  it  had  been 

(i)  18  C.  252.  (2)  4  N.W.P.  109 

(3)  LR,  i  P.  &  D.  130.  (4)  LR.  15  P'D.  76. 
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argued  that  the  Matrimonial  law  of  England  might  properly  be  applied  to       1894' 
the  first  of  a  series  of  Mormon  marriages      Lord  Penzance  deals  with  this    TAN    25 

argument  and  points  out  the  inconsistencies   that  might  result  if  it   were      ' 

adopted  FuLL 

In  the   present   case   it  is  true   that   the   petitioner  had   married  only     BENCH 

one  wife      Let  it  be  supposed,  however,   that  either  when  he  manied  the 

respondent  he  already  had  a  wife  living,  or  that  after  so  marrying  hei  he   17  M.  235 
had  taken  a  second  wife  (F,  B.). 

In  the  first  case  there  can  be  no  doubt  that  the  maniagc  of  the  re- 
spondent could  not  be  recognized,  at  least  for  the  pui poses  of  the  Divorce 
Act,  whether  or  not  the  first  wife  were  still  alive  when  the  suit 
was  brought 

Nor,  it  is  conceived,  could  the  second  wife  come  into  Court  to  ask 
that  her  mainage  be  declared  void  on  the  ground  that  her  husband's 
former  wife  was  alive  at  the  date  of  the  marriage  tor  Section  19  of  the 
Act  relates  to  cases  in  which  the  marriage  is  void  ab  initw,  and  in 
the  case  supposed  the  marriage  would  not  have  been  so  void  In  the  other 
case  supposed,  the  first  wife,  if  she  is  [248]  to  be  deemed  the  legal  wife 
for  all  the  purposes  of  the  Act,  would  unaet  Section  10  be  entitled  to 
treat  her  husband's  second  marriage  ITS  bigamous  and  on  the  strength 'of 
it  to  seek  dissolution  of  her  marriage  on  the  ground  of  H  connection  which 
at  the  time  it  was  formed,  was  perfectly  lawful 

No  doubt  it  is  true  that  persons  who  have  married  as  Hindus  and 
subsequently  become  Christians  subject  themselves  to  the  law  prevailing 
among  Christians,  so  that  the  husband  ma>  be  convicted  of  bigamy  if  he 
goes  through  a  form  of  marriage  with  aitbthei  woman  In  re  Millar 'd  (1) 
In  the  matter  of  Ram  Kuman  (2),  see  minute  of  Sir  H  Maine  Ceasing 
to  be  a  Hindu  or  Mahomedan  as  the  case  may  be  and  becoming  a  Christian 
he  sacrifices  the  liberty  which  heretofore  he  had  according  to  the  law  of 
his  birth — certainly  the  liberty  of  taking  another  wife  and  presumably 
the  liberty  of  divorce,  which  if  he  had  been  Mahomedan,  the  Mahomedan 
law  gave  him  See  Lopez  v  Lopez  (3) 

It  does  not,  however,  follow  that  the  convert  is,  in  compensation  tor 
his  sacrifice,  entitled  to  a  relief  under  the  Act  01  to  any  divoicc  except 
under  the  provisions  of  Act  XXI  of  1866 

Any  argument  founded  on  the  circumstance  that  the  Hindu  or  Maho- 
medan marriage  is,  for  some  purposes,  recognized  after  the  parties  became 
Christians  really  proves  too  much,  for  I  conceive  that  the  second  of  two 
wives  married  at  the  same  thne  would,  if  she  survived  the  first  and  be- 
came a  Chustian  with  her  husband,  be  recognized  as  his  lawful  wife  and 
her  children  would  be  legitimate,  see  Mayne's  Hindu  Law,  para  55 
What  would  become  of  the  second  wife  if  both  being  alive,  either  or  both 
of  them  became  Christians  with  the  husband  it  would  be  difficult  to  say 
Assuming  that  the  2nd  wife  only  survived,  I  apprehend,  as  already  ob- 
served, that  there  is  no  doubt  that  her  marriage  contracted  in  the  life- 
time of  another  wife  would  not  be  recognized  for  the  purposes  of  the  Act 

Again  if  a  marriage,  according  to  the  Hindu  custom,  may  be  dissolv- 
ed under  the  Act,  it  may  also  be  declared  null  and  void  for  any  of  the 
reasons  mentioned  in  Section  19  One  of  the  reasons  there  specified 
is  that  the  parties  are  within  the  prohibited  degrees  of  consaguinity 
(whether  natural  or  legal)  or  affinity  Those  [2W]  words,  which, 
excepting  the  bracketed  words,  are  to  be  found  in  the  Marriage  Act, 

(i)   10  M   zr8.  (2)  18  C   264  (-269).  (3)  i*  C  706 
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1894       Section  48,   are  words  habitually  used  in  connection  with  Christian  mar- 
JAN,  26.   riages,   although  it  may   be  correct  to  hold  that  they  do  not  involve  the 

application  of  English  rules  to  all  Christians;  see  Lopez  v.  Lopez  (1).     If 

FULL     ^  k«  right  to  hold  that  the  liberty  of  choice  possessed  by  Hindus  adopting 
BENCH.   Christianity  extends  to  the  law  relating  to  marriage  (Lopez  v.  Lopez  (1),) 

the  Court  might  have  to  apph  either  the  rules  of  Hindu  law  or  the  English 

17  M.  235  rules  of  prohibited  degrees  in  determining  whether  a  marriage  was 
(F.B.).  valid  or  not.  It  would  be  a  strange  consequence  if  the  Court  constituted 
to  administer  the  law  in  matters  matrimonial  to  persons  professing  the 
Christian  religion  had  to  declare  void  a  marriage  which  according  to 
Christian  usage  was  valid  or  to  declare  void  a  marriage  which  was  valid 
according  to  the  law  governing  the  parties  at  the  time  of  its  solemniza- 
tion. 

The  origin  of  the  jurisdiction  must  not  be  lost  sight  of.  As  the 
English  Divorce  Court  exercises  the  jurisdiction  originally  vested  in  the 
Ecclesiastical  Court,  so  the  jurisdiction  exercised  by  the  Supreme  Court 
sitting  on  the  ecclesiastical  side  is  extended  under  certain  conditions  to  the 
District  Courts.  See  Lopez  v.  Lopez  (1).  There  is  no  reason  whatever  for 
holding  that  this  matrimonial  jurisdiction,  for  which  a  new  forum  was 
fch\is  created,  was  intended  to  be  enlarged,  so  as  to  include  marriages 
which  would  not  come  within  the  scope  of  the  English  Act.  See  Ardaaer 
Cursetjee  v.  Perozeboye  (2)  as  to  the  law  before  the  Act. 

In  the  present  case,  there  being  no  evidence  of  any  marriage  except 
EI  marriage  according  to  Hindu  rites,  I  am  of  opinion  that  the  Act  does 
not  apply,  and  that  the  District  Court  had  no  jurisdiction  to  decree  dis- 
solution. 


17  M.  247=4  M.LJ.  73. 
[247]   APPELLATE  CIVIL. 

Before   Mr.   Justice   Mitttmami  Ayyar  and   Mr.   Justice   Best. 


SRINIVASA  THATHACHAR  (Defendant),  Appellant  v. 
AYYAN  AND  ANOTHER  (Plaintiff  and  Defendant  No.  85),  Respondents 
[28rd  March  and  7th  September,   1898.] 

Revenue  Recovery  Act — (Madras)  Act  II  of  1864,  Section  35 — Payment  of  arrears  uf 
village  revenue  by  the  assignee  of  a  mortgagee  of  portion  of  the  village  property— 
'Defaulter' — Registered  and  real  oivncrs. 

The  plaintiff  was  assignee  of  a  mortgagee  o£  38&th  pangus  in  a  village  consist- 
ing or  5i|th  pangus  Having  sued  the  executants  of  the  mortgage  and  obtained 
a  decree  in  1885,  he  in  1887  and  1888,  paid  certain  arrears  of  revenue  due  from 
the  village,  in  order  to  prevent  its  sale.  In  1888,  the  plaintiff's  38|th  pangtn 
were  sold  in  execution  of  the  decree  of  1885  to  the  8sth  defendant  subject  to  a 
charge  for  the  amount  of  the  revenue  arrears  paid  by  the  plaintifl.  In  j8go  the 
plaintiff  instituted  the  present  suit  to  recover  from  the  entire  ullage  and  from 
the  defendants  Nos  i  to  84  personally  the  amount  of  these  arrears: 

Held,  that  the  8$th  defendant,  as  also  the  38ith  shares  purchased  by  him,  were 
liable  for  the  debt  conjointly  with  the  remaining  shares  and  the  other  defend- 
ants, the  plaintiff  having  by  payment  of  the  arrears  acquired  a  charge  upon  the 
land  under  Section  35  of  the  Revenue  Recovery  Act ; 

that  not  only  registered  proprietors  but  real  owners  and  their  holdings  may  be 
treated  as  defaulters  within  the  meaning  of  Section  35  of  that  Act.  Seshagiri  v. 
Pichu,  ii  M.  452  followed. 

*  Appeal  No.  151  of  1891. 
(i)  12  C.  706.  (2)  10  Moor  P.  C.  375. 

C1TO  o 
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IR,  34  M    520  (525)=9  Ind   Cas   643=21  MLJ   662=9  MLT   367=(1911)  1  MW        iaA% 

N    257,    1Q   MLJ.  275  (277)=4   MLT    469]  S  L*   7 

APPEAL  against  the  decree  of  L    A    Campbell  District  Judge  of  Salem,      _  " 

in  original  suit  No    9  of  1890  APPEL- 

The  District  Judge  decreed  in  favour  of  the  plaintiff  and  the  85th  de-  LATE 
fendant,  and  dismissed  the  suit  as  against  certain  other  defendants  The  CIVIL 
remaining  defendants  preferred  this  appeal  _ 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report  1\^' 
from  the  ]udgment  delivered  by  the  High  Court  M  iT  J 

Pattabhirama  Ayyar,  for  appellants  '73 

Oovinda  Menon,  for  respondent  No.   2 

Parthasaradhi  Ayyangar  and  TiruvenkatachanaT,  for  respondent 
No  1 

JUDGMENT 

BEST,  J  —  The  following  are  the  facts  of  the  case  The  plaintiff 
(now  respondent)  was  assignee  of  the  mortgagee  of  38£th  [248]  out  of  51£th 
pangus  of  the  agraharam  of  Byrojee  effected  by  some  of  the  pangudars 
on  8th  January  1881  for  a  sum  of  Rs  8,245-7-5,  borrowed  to  pay  off  the 
assessment,  &c  ,  due  on  the  whole  a  gr  ah  a  ram  As  such  assignee  plaintiff 
brought  a  suit  (original  suit  No  2  of  1884)  against  the  executants  of 
the  mortgage  and  obtained  a  decree  on  22nd  June  1885  While  the 
above  suit  was  pending,  the  agraharam  was  again  advertised  for  sale  for 
arrears  of  revenue,  &c  ,  which  plaintiff  paid  off  and  instituted  original  suit 
No  2  of  1886  for  recovery  of  the  amount  so  paid  and  obtained  a  decree 
for  the  same  with  interest  on  27th  August  1888  While  original  suit  No  2 
of  1886  was  pending  arrears  accrued  for  subsequent  faslis,  and  to  prevent 
the  sale  of  the  properties  foi  such  arrears  plaintiff  paid  a  sum  of  Rs 
3,618-2-7  on  the  13th  Apiil  1887  and  a  further  sum  of  Rs.  1,707-7-0 
on  the  4th  May  1888  In  execution  of  the  decree  in  onginal  suit  No  2 
of  1884,  the  38£th  pangus  were  sold  on  24th  September  1888,  when  85th 
defendant  purchased  the  same  tor  Rs  11,000  The  suit,  out  of  which 
the  present  appeal  has  arisen,  \\as  instituted  by  plaintiff  in  1890  to  recover 
from  the  entire  agraharam  and  irom  defendants  1  to  84  personally  the 
amounts  paid  in  1887  and  1888,  with  interest,  costs  and  further  interest 

The  District  Judge  has  found  some  of  the  defendants  to  have  no  in- 
terest  in   the    agraharam   and   therefore  to  be   not   liable,    but   against  the 
rest,  except  the  85th  defendant,  he  has  given  a  personal  dercee      He  has 
also  exempted  from  liability  for  the  debt  the  38£th  pangus  purchased  by 
85th  defendant  at  the  sale  in  execution  of  the  deciee  in  original  suit  No 
2  of  1884,  but  has  made  the  debt  a  charge  on  the  remaining  13  pangus 
Hence  this  appeal  by  defendants  1,  4,  5,  16,  17,'  58  to  62,  66,  69,  74,  78 
and  81 

The  first  objection  urged  on  behalf  of  the  appellants  IB  that  m  pui- 
chasmg  the  38Jtli  pangus  at  the  sale  m  execution  of  the  decree  in  oiigmal 
Bint  No  2  of  1884,  85th  defendant  was  merely  a  benamidar  for  the 
plaintiff,  and  that  the  latter  being  the  real  purchaser,  the  charge  is  extin- 
guished under  Section  101  of  the  Transfer  of  Property  Act  On  the  issue 
whether  the  plaintiff  was  the  real  purchaser  of  the  38Jth  shares,  the 
District  Judge's  finding  is  that,  though  there  are  reasonable  grounds  for 
the  defendants  suspecting  such  to  be  the  case,  they  have  failed  to  prove 
it  Such  also  is  our  finding  after  a  careful  consideration  oi  the  [249] 
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evidence  on  both  sides.  It  is,  therefore,  unnecessary  to  consider  the  ques- 
P.  7fc  tion  raised  with  reference  to  Section  101  of  the  Transfer  of  Property  Act. 
T  Other  contentions  on  behalf  of  the  appellants  are  (i)  that  none  but 

APEEL-  registered  holders  of  shares  in  the  agraharam  can  be  held  personally 
I^XE  liable  for  the  claim  of  the  plaintiffs,  and  (ii)  that  the  District  Judge  has 
ClVIL*  erred  in  exonerating  from  such  liability  the  85th  defendant  and  the  <38£th 

r          shares  of  the  village  purchased  in  his  name. 

17  M.  The  District  Judge's  finding  is  that  the  38£th  shares  were  sold  subject 

24t»4  to  these  encumbrances,  but  that  nevertheless  the  shares  must  be  held  to 
73  ke  no*>  l^kle  for  the  same.  His  reasons  for  this  finding  are  as  follows: — A 
payment  made  by  a  mortgagee  or  other  incumbrancer  to  save  lands  from 
sale  for  arrears  of  assessment  is  declared  by  Section  36  of  Act  II  of  1864 
(Madras)  to  be  a  charge  upon  the  land  which  should  "  only  take  priority 
"  over  other  charges  according  to  the  date  at  which  the  payment  was 
"  made."  Plaintiff  is,  therefore,  qua  such  payment  in  the  position  of  a 
mortgagee,  and  the  decision  in  Shaik  AbduUa  Saiba  v.  Haji  Abdulla  (1) 
is  authority  for  the  position  that  what  is  sold  by  the  Court  in  such  cases 
is  the  right,  title,  and  interest  of  the  mortgagor  as  it  stood  at  the  date  of 
the  mortgage,  and  such  being  the  case,  it  cannot  be  affected  by  the  state- 
ment in  the  sale  proclamation  that  the  auction  sale  was  subject  to  such 
incumbrances.  It  is  difficult  to  follow  the  Judge's  reasoning.  It  being 
found  as  a  fact  that  the  38|th  shares  were  sold  subject  to  the  charge, 
there  seems  no  reason  why  the  purchaser  at  such  sale  should  be  allowed 
to  hold  the  same  free  of  the  charge. 

As  the  arrears  were  due  on  these  3£J th  shares  as  well,  there  is  no 
reason  whatever  for  exonerating  them  from  liability  for  u  proportionate 
share  of  the  charge  in  any  case 

As  to  the  contention  that  only  registered  owners  can  be  treated  as 
defaulters  within  the  meaning  of  Section  25  of  the  Revenue  Recovery  Act, 
and  consequently,  the  Lower  Court's  decree  is  bad  in  so  far  as  it  makes 
defendants  who  are  not  registered  holders  also  liable  for  the  money  due  to 
plaintiff,  the  answer  is  to  be  found  in  Seshagiri  v.  Pichu  (2).  As  there 
pointed  out,  the  right  which  the  Government  has  to  proceed  against  the 
registered  pro- [250]  prietor  in  no  way  alters  the  liability  of  the  real  owner 
or  of  his  holding  for  the  arrears  of  revenue.  Registered  holders  and  their 
property  are  declared  liable  at  the  option  of  Government,  in  order  that 
Government  may  not  be  hampered  in  the  collection  of  revenue  by  being 
compelled  to  hold  complicated  inquiries  as  to  real  ownership.  But,  never- 
theless, the  revenue  is  a  debt  due  from  the  real  defaulter  and  a  charge  on 
the  holding. 

The  remaining  question  is  whether  the  decree  is  correct  in  so  far  as  it 
makes  the  defaulters  jointly  and  severally  liable.  As  the  entire  holding 
was  liable  for  the  revenue  to  Government,  it  must,  I  think,  be  held  to  be 
similarly  liable  to  the  plaintiff  wfho  has,  by  payment  of  the  arrears,  acquired 
a  charge  upon  the  land  under  the  provisions  of  Section  85  of  the  Revenue 
Recovery  Act. 

As  to  the  liability  of  defendants  58  to  60  (appellants  Nos.  6  to  8)  no 
issue  appears  to  have  been  asked  for  in  the  Lower  Court. 

The  result  is  that  the  85th  defendant,  as  also  the  38£ th  shares  pur- 
chased by  him,  must  be  held  liable  for  the  decree  debt  conjointly  with  the 
remaining  shares  and  the  other  defendants.  The  Lower  Court's  decree 
will  be  modified  accordingly. 

~~<  i  )~s TfiT  V  ( 13) .  ~~  (a)"!  i  Vl  "452. 
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The   appellants   must   pay   the    1st   respondent's    (plaintiff's)   costs   of 

this  appeal      They  are  entitled  to  their  costs  on  the  38Jth   shares  from  SEP.  7. 

second  respondent  (85th  defendant)  and  must  themselves  bear  the  rest  of 

their  costs  APPEL- 

As  to  the  memorandum  of  objections,  I  find  the  Judge  has  given  no      LATE 

reasons  for  disallowing  interest  subsequent  to  the  date  of  the  suit  ClVIL, 

I  am  of  opinion  that  plaintiff  is  entitled  to  interest  at  12  per  cent    per      

annum  till  the  date  of  decree,  and  at  6  per  cent    per  annum  from  that  date       17  M. 

to  date  of  payment  on  the  amount  decreed,  including  costs  247  =4§ 

The  decree  will  be  further  modified  accordingly.  M'?V  J 

MUTTTTSAMI  AvYAR,  J  — I  concur 


17  M.  251. 

[251]    APPELLATE  CIVIL 

Before  8n  Arthur  J.   H    Collins,   Kt  ,  Chief  Justice,  and 
3/V   Justice  Davics 


PKUUMAL  UDAYAR  AND  ANOTHER  (Plaintiff «),  Appellants  v 

CHETTYAR   \ND  ANOTHER   (Defendants),    Respondents  * 
[29th   January    and   6th    March,    1894  ] 

ft? venue  Recovery  Act — Madras  Act  II  of  1864 — Liability  of  purchaser  at  a  sale,  who 
enters  into  possession  of  the  purchased  property,  to  account  for  mesne  profit*  to 
the  person  in  whose  favour  the  decree  is  subsequently  reversed. 

A   purchaser  of   property  at  a   sale  Onder   the  Revenue   Recovery   Act,   who 
enters  into  possession  thereof,  is  in  rightful  possession  until  the  decree  is  set 
aside      He  is  npt,  therefore,  a  trespasser  and  liable  to  make  good  any  loss  sus- 
tained by  the  rightful  owner  by  being  kept  out  of  possession;  but  he  is  bound 
to  account  for  mesne  profits,  the  calculation  of  which  is  to  be  based  on  a  proper 
discharge  of   the  stewardship  of   the  property     Dakshina  Mohuu  Roy  Chow- 
dhry  v    Saroda  Mohun  Roy  Chowdhry  (i)  cited  and  followed 
APPEAL    agamrit    the    decree    of    P     Dorasawmy    Ayyar,    Subordinate 
Judge  of  Salem,   in  original  suit  No    13  of  1891 

The  facts  of  thib  case  appear  aufficientlv  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court 

The  Subordinate  Judge  dismissed  the  suit,  and  the  plaintiffs  prefer- 
red this  appeal 

The  Advocate-General  (Hon  Mr  Spring  Bianaon),  Mr  Noiton  and 
Subrarnanya  Ayyar,  for  appellants 

BhaBhyaw    Ayyanyar   and   Dcsikachanar,    for   respondents 

JUDGMENT 

The  defendants  were  in  possession  of  the  mittah  of  Sundamangalam 
for  the  faahs  1203  to  1208  as  purchasers  in  a  sale  made  under  the  Revenue 
Recovery  Act  It  was  ultimately  held  in  u  suit  brought  by  the  plaintiffs 
that  the  sale  was  irregular,  and  they  were  reinstated  in  the  mittah  as  part- 
proprietors  thereof  They  now  sue  for  their  share  of  the  mesne  profits 
derived  while  the  defendants  were  in  possession 

The  Subordinate  Judge  found  tnat  they  were  entitled  to  recover 
the  same,  but,  on  taking  accounts,  it  was  found  that  defendants 
[252]  had  realized  no  net  profits,  their  expenses  having  exceeded  their 
receipts,  and  plaintiffs'  claim  was  therefore  dismissed 

*  Appeal  No,  24  of  1893 

(i)  20  I  A    160 
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Plaintiffs  appeal  on  two  main  grounds.  The  first  is  a  point  of  law, 
defendants  were  in  the  position  of  trespassers  and  wrong-doers,  and 
were,  therefore,  liable  to  account  to  plaintiffs  for  such  loss  as  they  sustained 
by  being  kept  out  of  possession,  and  the  question  was  not  what  amount 
of  profits  the  defendants  had  actually  realized,  but  what  they  might  and 
ought  to  have  realized.  The  learned  Advocate-General,  in  support  of  the 
plaintiffs'  contention,  first  referred  to  Mayne  On  Damages  (page  417)  for 
the  authority  that  an  "  action  for  mesne  profits  is  in  origin  an  action  of 
17  M. 251.  "  trespass  brought  after  a  judgment  in  ejectment  to  recover  damages  for 
"  the  previous  occupation  of  the  land."  And  he  then  referred  to  several 
decided  cases  Byjnath  Pershad  v.  Badhoo  Singh  (1),  Hurruc  Lall  Rhaha 
v.  Sreenibash  Karmottar  (2),  Ghoogly  Sahoo  v.  Chundee  Pershad  Misser  (3), 
Tiluck  Chand  v  Soudamini  Dasi  (4),  Brojendro  Coomar  Roy  v.  Madhub 
Chunder  Ghose  (5),  and  Shitab  Dei  v.  Ajudhia  Prasad  (6),  where 
it  has  been  held  that  the  possession  of  a  party  who  had  no  right  to 
possession  was  the  possession  of  a  wrong-doer,  and  that  the  party 
entitled  to  the  possession  was  entitled  to  recover  as  meane  profits  all  loss 
sustained  by  him  by  being  kept  out  of  possession  whether  or  not  the  party 
in  possession  had  himself  derived  profits.  But  we  are  referred,  on  the 
other  hand,  to  a  late  ruling  of  the  Privy  Council  where  a  different  view  of 
the  matter  is  taken  Dakshina  Mohun  Roy  Chowdhry  v.  Saroda  Mohun  Roy 
Ghoivdhry  (7).  In  that  case  it  was  held  that  the  party  in  possession  was  in 
bona  fide  possession,  because  he  was  in  possession  under  a  decree  of  Court, 
and,  until  that  decree  was  reversed,  he  was  in  rightful  possession.  In  this 
case  the  defendants'  possession  was  obtained  from  the  Revenue  authorities 
and  it  was  confirmed  by  a  decree  of  the  Salem  District  Court.  They  were, 
therefore,  in  rightful  possession  untill  that  decree  was  reversed,  as  it  was 
by  this  Court  on  appeal,  not  however  on  the  merits,  but  on  a  technical 
irregularity  in  the  sale.  Their  Lordships  then  lay  down  this  rule:  "  Of 
"  course  he  is  bound  to  account  for  mesne  profits,  for  all  rents  and 
[283]  profits  which  he  has  received  or  which  without  wilfull  default  he 
might  have  received.  But  if  owing  to  circumstances  beyond  his  control, 
and  still  more  if,  in  consequence  of  some  wrongful  conduct  on  the 
part  of  his  opponent,  he  has  received  less  than  what  he  has  had  to 
pay  for  the  preservation  of  the  estate,  it  would  seem  to  be  in  accordance 
with  justice,  equity  and  good  conscience,  there  being  no  specific  rule 
to  the  contrary,  that  he  should  recover  the  difference  on  the  final 
adjustment  of  accounts."  This  is  a  clear  exDosition  of  the  law  applicable 
to  this  case,  and  the  question  therefore  is  not  what  damages  are  plaintiffs 
entitled  to,  but  whether  the  defendants  have  conducted  themselves  properly 
in  their  stewardship.  That  is  the  second  main  ground  of  the  appeal. 
It  is  contended  that  as  regards  collections  the  defendants  were  negligent, 
and  as  regards  expenses  were  extravagant.  Nothing  has  been  urged 
to  convince  us  that  the  Subordinate  Judge  was  wrong  in  his  conclusion 
that  the  defendants  used  all  due  diligence  to  collect  the  rents.  His 
reasons  are  stated  in  paragraphs  14  to  16  of  his  judgment,  and  we  concur 
in  them.  The  defendants  were  Chettis  who  had  paid  a  large  sum  for 
the  mitta,  and  it  stands  to  reason  that,  for  their  own  benefit,  they  would 
have  done  their  best  to  get  every  penny  they  could  out  of  the  ryots,  and  if 
they  did  not  get  more  it  was  due  to  the  obstruction  caused  b;y  the 
plaintiffs  themselves,  who  it  is  said,  instigated  the  tenants  by  various  means 


(i)  10  W.R.  486. 
(4)  4  C.  566. 
(7)  20  I,A.  160, 


(2)  15  W.R.  428. 
(5)  8  C.  343 
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to  resist  the  defendants  and  put  difficulties  m  their  way  (Vide  the  evi-  1494  ' 
dence  of  the  second  defendant  as  defence  sixth  witness  arid  of  the  defence  MARCH 
seventh  witness,  one  of  the  mittadars  )  Moreovei  it  would  appear  that  5 

the  collections  made  by  the  plaintiffs  since  they  have  been  m  possession 

do  not  on  an  average  nearly  come  up  to  those  made  by  the  defendants      APPEL- 
The  defendants  admit  a  sum  of  Rs    32,000  odd  as  their  collections  for  the       LATE 
six  years  they  were  in  occupation,    and   the  correctness  oi   this   sum   has     CIVIL 
not  been  seriously  impugned,  but  it  seems  that  during  the  three  years  the  ' 

plaintiffs  have  regained  possession  only  RR  8,000  have  been  collected  (see  17  M.  251. 
second  defendant's  evidence),  which  is  on  an  aveiage  only  half  the  amount 
that  was  collected  by  the  defendants  per  annum,  and  this  is  u  favourable 
estimate,  for  plaintiffs'  own  twelfth  witness  says  the  plaintiffs'  half  share 
of  the  collections  for  the  three  years  has  been  only  RN  3,200,  making  a  total 
collection  of  only  Rs  6,400  in  three  years  as  compared  with  the  defend- 
ant's collection  of  Rs  32,000  in  six  yeais  So  that  there  is  no  giouud 
whatever  for  holding  [284]  that  the  defendants  weie  remiss  in  gathenng 
in  the  rents  As  regards  the  expenses,  objection  is  chiefly  taken  to  the  law 
charges  which  defendants  put  down  at  Rh  6,208-9-8  The  Subordinate 
Judge,  disallowing  certain  itefhs,  reduced  the  claim  by  some  Rs  1,500 
to  Rs  4,725-15-10  We  have  no  reason  to  consider  the  amount  allowed  to 
be  excessive  The  defendants  were  bound  to  exchange  puttnhs  and 
muchilikas  with  the  tenants  before  they  could  recover  their  rents,  and  jt 
was  owing  to  the  contumaciousness  of  the  tenants,  instigated  in  some 
instances  by  the  plaintiffs,  that  these  expenses  in  litigation  were  incurred 
Considering  that  the  cases  went  to  three^  Courts — the  Revenue  Court,  the 
District  Court  and  the  High  Court — tlie  amount  allowed  us  proved  to 
have  been  spent  was  not  unreasonable  Whethei  thev  were  suits  rightly 
brought  or  wrongly  brought  it  is  now  impossible  to  decide,  for  in  the 
second  appeal  to  the  High  Court  the}  were  thrown  out  on  the  smjj  !e 
ground  that  the  defendants  had  been  held  in  the  other  suit  not  to  be  the 
landlords  There  is  nothing  to  show  that  the  defendants  were  not  justified 
in  bringing  these  suits,  and  it  is  highly  probable  that  if  they  had  not 
brought  them,  they  would  not  have  collected  as  much  as  fchey  did,  and 
then  the  plaintiffs  would  have  turned  round  and  charged  them,  and  peiliaps 
rightly  charged  them,  with  wilful  default  The  charges  incurred  for 
establishments  were  also  objected  to,  but  the\  were  pretty  much  the  same 
as  had  hitherto  been  incurred,  and  were  found  to  be  reasonable  and 
necessary.  We  therefore  disallow  the  appeal  on  the  merits  also 

A  plea  of  bar  by  limitation  to  the  plaintiffs'  suit  was  overruled  by  the 
Lower  Court,   but   was   again  urged  in   this  Court         We   agree  with   the 
Subordinate  Judge  that  the  decision  of  the  point  in  question,  namely,  the 
year  of  age  at  which  first  plaintiff  was  to  be  considered  as  having  attained 
his   majority,    is    governed   by   the    case    cited,    Rudra    Prokaah    Misaer   v 
Bhola  Nath  MukheTyee  (1),  and  that  there  was,  therefore,  no  bar  to  his  suit 
The  result,  however,  is  that  the  appeal  fails  and  it  is  dismissed  with  costs 


(i)   12  C  612 
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17  M.  255. 

[888]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.t  Chief  Justice,  and 
Mr.  Justice  Shephard. 


ORR  AND  OTHERS  (Defendants),  Appellants  v.   SUNDRA  PANDIA 
17 M. 255  (Plaintiff),  Respondent*     [12th  and  22nd  December,  1898.] 

Limitation — Limitation  Act — Act  XV  of  1877,  Section  28 — Limitation  in  relation  to 
persons  in  undisturbed  possession. 

The  law  .of  limitation  operates  against  parties  who  have  been  guilty  of  delay 
and  in  favour  of  persons  in  possession.  Section  28  of  the  Limitation  Act  has 
no  application  to  persons  who  are  in  possession  and  who  have  had  no  occasion  to 
sue  for  recovery  of  possession. 

|Pi,  20  M    30=>  (311);  R.,  20  li    270  (277)  ] 

SECOND  APPEAL  against  the  decree  of  T  Weir,  District  Judge  of 
Madura,  in  appeal  suit  No.  16  of  1892,  reversing  the  decree  of  Venkata 
Rengaiyar  Avergul,  Subordinate  Judge  of  Madura  (East),  in  original  suit 
No.  38  of  1890. 

The  plaintiff  in  this  suit  sued  for  possession  of  a  certain  village  which 
he  alleged  had  been  leased  to  him  by  the  zemindar  in  1883.  The  defend- 
ants, the  lessees  of  the  zemindari,  alleged  that  the  lease  had  been 
obtained  by  fraud.  The  Subordinate  Judge  dismissed  the  plaintiff's  suit, 
but  the  District  Judge  reversed  the  decree  and  gave  a  decree  in  favour  of 
the  plaintiff,  on  the  ground  that  the  zemindar,  from  whom  the  defendants 
derived  their  rights,  had  failed  to  obtain  the  cancellation  of  the  plaintiff's 
lease  on  the  ground  of  fraud  within  three  years  of  its  execution,  and  that 
the  defendants  were  barred  by  the  Limitation  Act  from  contesting  the  suit 
on  the  ground  of  fraud. 

Hence  this  appeal  by  the  defendants. 

Bhaahyam  Ayyangar,  for  appellant. 

Mr.   K.   Brown,  for  respondent. 

JUDGMENT. 

The  District  Judge  has  disposed  of  the  appeal  on  a  point  of  law  with- 
out deciding  the  issues  of  fact  which  are  raised.  Assuming  that  the  execu- 
tion of  the  lease  by  the  late  zemindar  [254]  in  the  plaintiff's  favour  was 
obtained  by  fraud,  'he  has  held  that,  with  reference  to  the  fifth  issue,  it  is 
not  open  to  the  defendants  now  to  raise  the  plea  of  fraud,  because  a  suit 
by  them  to  set  aside  the  plaintiff's  lease  would  be  barred  by  limitation. 

The  case  cited  by  the  District  Judge  certainly  furnishes  some  authority 
for  the  view  adopted  by  him— Jugaldas  v.  Ambashankar  (1),  Hargovandas 
Lakhmida*  v.  Bajibhdi  Jijibhai  (2),  and  Sundaram  v.  Sithammal  (3). 
In  our  opinion,  however,  this  view  involving  the  proposition  that  a  party 
in  possession  may  be  affected  prejudicially  by  the  law  of  limitation  is 
unsound  and  cannot  be  maintained. 

The  Act  XV  of  1877  is  an  Act  relating  to  the  limitation  of  suits  and 
does  not  in  terms  refer  to  defences.  Section  28  presupposes  a  person  who 
by  force  of  limitation  has  already  lost  his  remedy  by  suit  for  possession, 
for  such  a  person  it  declares  that  his  right  to  the  property  shall  be  ex- 
tinguished. To  persons  who  are  in  possession  and  have  had  no  occasion 

*  Second  Appeal  No.  406  of  1893. 
(j)  12  B  501,  (2)  14  B.  222.  (3)  '6  M,  311. 
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to  sue  for  recovery  of  it,  the  section  can  have  no  application.  If  it  was  m-  18931 
tended  that  the  right  to  property  should  be  lost  in  all  cases  where  the  time  DECt  22 
for  enforcing  the  remedy  had  expired,  Section  28  would  have  been  unneces-  " 

sary  or  would  have  been  differently  worded      In  addition  to  the  circum- 
stance  that  defences  are  not  generally  brought  wifchm  the  scope  of  the  Act      LATE 
(see  In  re  Marshfield  (1)  ),   the  case  of  set  off  being  an  exceptional  one,      CIVIL 

the   principles  on  which   the   law  of  limitation   is  founded   do   not  justify      

its  extension  to  a  case  like  the  present  (Edmunds  v  Waugh  (2))  17  M.  255. 
Generally  the  law  of  limitation  operates  against  parties  who  have  been 
guilty  of  delay  and  in  favour  of  persons  in  possession  One  of  the  main 
objects  of  fche  law  is  fco  quiet  long-continued  possession  and  to  obviate  the 
injustice  which  may  ensue  upon  the  enforcement  of  stale  demands  Here 
the  defendants,  who  for  the  purposes  of  this  judgment  may  be  identified 
with  the  zemindar,  are  in  possession  Being  in  full  enjoyment  of  the  pro- 
perty, and  not  being  attacked  by  the  plaintiff,  they  had  no  occasion  to  seek 
for  the  judicial  cancelment  of  the  lease  under  which  the  plaintiff  claims 
If  either  party  can  be  said  fco  have  been  guilty  of  delay  in  prosecuting  his 
remedy,  it  certainly  was  not  the  defendants,  and  it  is  they,  rather  than  the 
plaintiff,  who  are  likely  to  suffer  by  the  lapse  of  time  for  the  burden  of 
[2871  proving  the  fraud,  and  thereby  displacing  the  plaintiff's  title  rests  on 
the  defendants.  The  construction  which  it  is  sought  to  put  on  the  Limi- 
tation Act  would  tend  to  defeat  the  policy  of  the  Act  and  to  disturb  rather 
than  quiet  possession  (see  remaiks  of  JARDINE,  J  ,  in  Hargovandas 
Lakhmidas  v  Bajibhai  Jijibhai  (3)  )  In  our  opinion  the  defence  which 
the  defendants  raise  is  not  affected  by  the  Act  of  Limitation  and  therefore 
the  appeal  must  be  remanded  for  trial  oiv  the  merits  We  must  point  out 
that  the  acts  of  the  zemindar  after  the  execution  of  the  lease  to  the  de- 
fendants can  have  no  material  bearing  on  the  case  The  question  is  whether 
after  having  notice  of  the  fraud  and  before  executing  that  lease,  he  elected 
to  avoid  the  lease  to  the  plaintiff  or  not  to  avoid  it  If  he  made  no  election, 
the  right  to  rescind  remained  to  him  (Clough  v  London  and  North-Western 
Railway  Company  (4)  and  The  Lindsay  petroleum  Company  v  Hurd  (5)  ) 
The  decue  must  be  reversed  and  the  appeal  remanded,  Costs  to  abide 
result 
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APPELLATE  CIVIL 

Before  Sir  Arthur  J.  H    Collins,  Kt  ,  Chief  Justice,  and 
Mr    Justice  Shephard 


BRANSON    (Plaintiff),    Appellant   v.    APPASAMI    AND    OTHERS 
(Defendants),   Respondents  *     [22nd,   and  28rd  February,    1894.] 

Infant — Minor — Next  friend — Solicitor's  costs  for  proceedings  undertaken  on  the  next 
friend's  instructions — Repudiation  of  the  proceedings  by  the  minor  on  attaining 
majority. 

A  solicitor  cannot  recover  the  costs  of  litigation  incurred  by  the  next  friend 
of  a  minor  on  his  behalf  from  the  quondam  minor,  who,  on  coming  of  age, 
repudiates  the  proceedings,  there  being  no  relation  of  contract  between  them 

*  Original  Special  Appeal  No    16  of  1893. 

(i)LR  34  Ch  D  721  (2)  LR.  i  Eq  418  (3)   14  B.  222 

(4)  L.R,  7  Ex   35  (5)  LR   5  PC   221, 
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18$4  Assuming  that  the  legal  proceedings  were  in  the  nature  of  necessaries,  the 

*  next  friend  is  the  person  responsible  to  the  solicitor     Watkins  v.   Dhunnoo 

*  Baboo  (i)  distinguished. 


APPEL-    fR"  ffi  M-  3l4 
LATE  APPEAL  against  the  deoree  of   Mr.   Justice  Wilkinson  sitting   on   the 

ClVIL.     original  side  of  the  High  Court  in  civil  suit  No.  126  of  1891. 
__  [258]  The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this 

17  M.  251.  report  from  the  judgment  of  the  Appellate  Court. 

The  Advocate-General  (Honorable  Mr.  Spring  Branson),  for  appellant. 
Mr.  K.  Brown,  for  respondents. 

JUDGMENT. 

This  is  an  action  by  a  solicitor  to  recover  from  the  defendant  costs 
incurred  by  the  next  friend  of  the  defendant  in  litigation  undertaken  on  his 
behalf.  The  principal  suit  thus  prosecuted  in  the  interests  of  the  defendant 
was  instituted  in  1882,  and  was  still  pending  in  1887,  when,  in  the  month 
of  November,  the  defendant  came  of  age.  In  January  1888  the  defendant 
having  resolved  to  abandon  the  suit,  caused  an  application  to  be  made 
by  other  solicitors  for  the  dismissal  of  the  suit.  The  learned  Judge,  who 
tried  the  case  now  under  appeal,  found  with  regard  to  the  first  issue  that 
it  was  not  shown  that  the  proceedings  undertaken  on  the  defendant's 
behalf  were  necessary  and  proper  for  the  protection  of  his  interest,  and  it 
was  argued  before  us  that  this  finding  was  contrary  to  the  weight  of  evi- 
dence. In  the  view  taken  by  us  it  is  not  necessary  to  discuss  this  question, 
for  assuming  that  the  circumstances  relating  to  the  defendants'  estate  were 
such  as  to  justify  and  require  the  proceedings  taken  by  the  next  friend, 
we  are  of  opinion  that  the  present  action  at  the  suit  of  the  solicitor 
against  the  defendant  cannot  be  maintained.  It  must  be  observed  that 
no  question  arises  as  to  the  rights  of  the  next  friend  against  the  quondam 
minor  plaintiff,  nor  as  to  the  right  of  the  solicitor  against  the  next  friend. 
In  the  order  made  on  the  application  of  the  present  respondent  dismissing 
the  suit  of  1883,  provision  was  made  in  accordance  with  the  terms  of 
Section  452  of  the  Civil  Procedure  Code  for  the  payment  by  him  of  the 
costs  which  might  have  been  paid  by  his  next  friend.  It  is  not 
necessary  for  us  to  say  whether  under  any  circumstances  the  next  friend 
might,  notwithstanding  the  language  of  that  section,  be  entitled  to  any 
further  rights  against  the  quondam  minor.  On  the  other  hand,  as  regards 
the  right  of  the  solicitor  against  the  next  friend,  there  can  be  no  doubt,  and 
he  has  in  fact  obtained  a  decree  against  him  in  the  present  suit.  Not 
contented  with  that,  he  also  asks  for  relief  against  the  quondam  minor. 
We  are  at  a  loss  to  understand  on  what  principle  a  person  who  has  con- 
tracted with  A  can  have  a  right  of  action  against  B  when  it  appears  that,  at 
the  time  of  the  contract,  B  was  not  competent  to  appoint  an  agent;  and, 
moreover,  [289]  that  immediately  ,  on  attaining  majority,  he  has  repudiated 
the  acts  of  A.  The  general  rule  is  that  "  liabilities  are  not  to  be  forced  on 
"  a  man  behind  his  back  "  —  per  Bowen,  L.  J.,  in  Flack  e  v.  Scottish  Im- 
perial Insurance  Company  (2),  and  the  present  case  cannot  be  brought 
within  the  case  provided  for  by  Section  70  of  the  Contract  Act,  to  which 
section  indeed,  no  reference  was  made  in  the  argument.  It  was  contended 
that  the  services  rendered  by  the  plaintiff  to  the  minor  were  in  the  nature 
of  necessaries  and  that,  therefore,  the  action  would  lie,  but  there  is  really  no 
analogy  between  the  cases,  for  here  there  was  the  next  friend  responsible  to 

(i)  7  €"140.  (^ERT^Tirir^r 
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the  plaintiff  and  from  him,  if  necessary,  funds  might  have  been  obtained        1894 
The  fact  that  he   was   unwilling  or  unable   to   supply   funds   is   no  reason   OCT.  23 
for   giving   the   plaintiff   a   supplementary    light   of    action   against 


_ 

person      The  decision  in  Wathms  v    Dhunnoo  Baboo  (1)  has  no  bearing  on     APPEL- 
the  present  case,  for  there  the  defendant  was  still  a  minor,  and  ther'3  had      LATE 
been   no   repudiation    of   the    acts    done   for   the    protection   of   his   estate       ClVlL 
Seeing  that  there  was  not,   and  in  point  of  law  could  not  be,   any  relation       _  ' 
of   contract  between   the  plaintiff   and   the   defendant,    and   that  there   was    17  M.  257 
such   relation   between   the   plaintiff    and    another   person,    and    considering 
moreover  that  the  services  in  respect  of  which  the  act  is  brought  were  not 
accepted,   but  repudiated  by  the  defendant  on  his   attaining  majority,   we 
are  of  opinion  that  no  obligation  to  pay   the  plaintiff  m  respect  of  those 
services  has  been  established      In   addition  it   appears   that   any   cause  of 
action  which  the  plaintiff  might  have  had  is  barred  by  limitation      As  has 
been   shown   notice   of   the   defendants'    resolve    to    abandon    the    litigation 
was   given   m   January    1888,    and    the    present    suit    was   not    brought    till 
Apnl  1891      By  that  notice  m  our  judgment  there  was  effected   a  deter- 
mination of  the  suit  or  business  within  the  meaning  of  Article  84  of  the 
Schedule  to  the  Limitation  Act      It  is  immaterial  that  the  order  passed  on 
the   defendants'   application   was   not   issued   till    a   IKter   date      For   these 
reasons    we    think    the    snit    was    rightly    dismissed    and    we    dismiss    the 
appeal  with   costs 

Gran/,  attorney  for  plaintiff 

Champion  &   Bihgiri,   attorneys  for  defendants 
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[260]   APPELLATE  CRIMINAL 
Before    Mr.    Juatuc    Mutt  unarm   Ayyar   and   Mr     Justice    Best 


QUEEN-EMPRESS    v     MANNATHA    ACHAUI  *      [27th    October,    1893  ] 

Cnminal  Procedure  Code — Act  X  of  1882,   Sections  4,  488 — 'Adultery' — Indian  Penal 
Code— Act  XLV  of  1860,   Section  497 

A  wife  petitioned  for  maintenance  for  herself  and  child  agamst  her  husband 
under  Section  488  of  the  Criminal  Procedure  (  ode  The  husband  did  not 
refuse  lo  maintain  his  wife,  but  the  petitioner  refused  to  live  with  him  a^  he 
kept  a  concubine 

Held,  that  the  word  'adultery'  in  Section  488  of  the  Criminal  Procedure 
Code  must,  by  virtue  of  Section  4  of  the  Code,  be  construed  with  reference  to 
the  definition  of  the  term  irt  Section  497  of  the  Indian  PenaL  Co.de  Conse- 
quently a  husband's  immorality  which  does  not  amount  to  '  adultery '  or  involve 
the  degradation  of  a  married  woman  being  brought  into  the  society  of  a  con 
cubine  is  not  suflicient  ground  for  a  wife's  refusal  to  live  with  her  husband 

An  offer  to  maintain  a  wife  must  be  an  offer  to  maintain  with  the  considera- 
tion due  to  her  position  as  a  wife  Marakkal  v  Kandappa  (2)  cited 

Per  BEST  J — It  is  very  doubtful  if  the  framers  of  Section  488  of  the  Code 
of  Criminal  Procedure  intended  the  word  '  adultery '  as  used  therein  to  have 
the  limited  meanjng  given  to  it  in  the  Penal  Code  The  wrong  done  to  the 
wife  is  in  no  way  affected  by  the  circumstance  of  her  husband's  concubine 
being  married  or  unmarried  or,  in  case  of  her  being  married,  whether  it  is  with 
or  without  her  husband's  consent  or  collusion  that  she  is  living  in  such  concu- 
binage In  face  however  of  Section  4  of  the  Criminal  Procedure  Code,  no 
other  interpretation  of  the  term  'adultery'  is  possible  than  the  limited  inter- 
pretation contained  in  the  Penal  Code 
[Overruled.  20  M  470  (F.B.)=7  M  L  J  303--2  Weir  645  ] 

*  Criminal  Revision  Case  No    499  of  1893 
(i)  7  C    140  (2)  6  M    371 
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IMS  CASE  referred  for  the  orders  of  the  High  Court  under  Section  488  of 

OCT.  27.  tlie  Criminal  Procedure  Code  by  M.  Hammick,  Acting  District  Magistrate 

of  South  Arcot. 

APPEL-  ^e  ^cts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 

LATE      fr°m  *>he  foregoing  and  from  the  judgment  of  the  High  Court. 
CRiMi-  Parties  were  not  represented. 

NAL  JUDGMENT. 

MUTTUSAMI  AYYAU,   J. — The  term  '  adultery  '   in  Section  488,   Crimi- 

2«o!^2  na*  •^>roce(iure  Code,  must  be  construed  with  reference  to  its  definition  in 
W«ir  Section  497  of  the  Indian  Penal  Code.  There  is  no  [261]  finding  in  the 
641-4  present  case  that  the  concubine  is  a  married  woman,  and  the  Joint  Magis- 
M.  L.  J.  trate  seems  to  suppose  that  every  illicit  connection  with  a  woman,  whether 
*3«  she  is  married  or  not,  and  whether,  if  married  with  her  husband's  consent 
or  connivance  or  not,  is  adulterous.  This  view  cannot  be  accepted  as  the 
legal  conception  of  adultery,  and  the  ground  on  which  the  Joint  Magis- 
trate rests  his  decision  cannot  be  supported  without  -further  inquiry. 
The  complainant  stated  in  her  evidence  that  her  husband  insisted  on  her 
getting  her  meals  from  the  concubine,  and  it  was  held  in  Marakkal  v. 
Kandappa  (1)  that  the  offer  to  maintain  must  be  an  offer  to  maintain  with 
the  consideration  due  to  her  position  as  wife.  A  question  may  therefore 
arise,  if  the  complaint  is  well  founded,  whether  the  offer  made  is  sufficient 
within  the  meaning  of  the  proviso  of  Section  488,  In  his  explanation  to  the 
District  Magistrate  the  Joint  Magistrate  states  that  he  has  never  followed 
the  ruling  of  the  High  Court  in  criminal  revision  case  No.  574  of  1884, 
because,  in  his  opinion,  it  is  directly  opposed  to  the  wording  of  the  section 
and  has  always  seemed  to  him  unintelligible.  I  would  here  point  out  to 
the  Joint  Magistrate  that  it  was  his  duty  to  have  either  followed  the 
ruling  of  the  High  Court,  or  if  he  doubted  its  correctness,  to  have  referred 
the  matter  to  that  Court  for  reconsideration.  There  may  be  cases  in  which 
the  husband  may  not  bring  the  concubine  into  the  family  house,  or  may 
arrange  for  the  concubine  not  coming  into  contact  with  his  wife*  and  for 
the  society  of  the  former  not  being  forced  on  the  latter.  I  am  not  prepar- 
ed to  hold  that  either  the  husband's  immorality,  which  does  not  amount 
to  adultery  or  involve  the  degradation  of  a  married  woman  being  brought 
into  the  society  of  a  concubine,  is  sufficient  ground  for  the  wife's  refusal 
to  live  with  her  husband.  I  would  set  aside  the  order  of  the  Joint  Magis- 
trate and  direct  him  to  re-hear  the  case  and  pass  fresh  orders  with  refer- 
ence to  the  foregoing  observations. 

BEST,  J? — It  seems  to  me  to  be  very  doubtful  if  the  framerg  of 
Section  488  of  the  Code  of  Criminal  Procedure  intended  the  word  '  adultery  ' 
as  used  therein  to  have  the  limited  meaning  given  to  it  in  defining  the 
offence  of  adultery  in  the  Penal  Code.  The  offence  is  against  the  husband, 
as  is  recognized  in  Section  199  of  the  Code  of  Criminal  Procedure,  which 
prohibits  the  Court  from  [262]  taking  cognizance  of  such  offence  except 
in  the  complaint  of  the  husband  or  of  some  person  on  his  behalf.  Hence 
the  necessity  for  the  existence  of  a  husband  and  absence  of  consent  or 
connivance  on  his  part  to  constitute  such  offence.  But  so  far  as  a  wife 
seeking  an  order  for  maintenance  under  Chapter  XXXVI  of  the  Code  of 
Criminal  Procedure  is  concerned,  the  wrong  done  to  her  is  in  no  way  affect- 
ed by  the  circumstance  of  her  husband's  concubine  being  married  or  un- 
married, or  in  case  of  her  being  married,  whether  it  is  with  or  without  her 
husband's  consent  or  collusion  that  she  is  living  in  such  concubinage. 
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However,  any  other  than  the  limited  interpretation  of  the  word  as 
defined  m  the  Penal  Code  is  impossible  in  the  face  of  the  concluding  clause  Q  , 

of  Section  4  of  the  Code  of  Criminal  Procedure,  which  directs  that  "  all      _ 

11  words  and  expressions  used  herein  and  defined  m  the  Indian  Penal  Code     * 
and  not  hereinbefore  defined  (and  the  word  adultery  is  not  one  of  those          P  L" 
hereinbefore  defined)  shall  be  deemed  to  have  the  meanings  respectively     ^  A  E 
"  attributed  to  them  by  that  Code."                                                                           N  L'" 
I  concur,  therefore,  in  the  order  proposed  by  my  learned  colleague.  

17  M.  262.  760  ?V 

APPELLATE  CIVIL  W.ir 

Before   Mi.    Justice   Muttusami   Ayyar   and   Mi.    Justice    Beat  641  —  4 

M.  L*  Ji 
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PALANIAPPA   CIIETTI   AND  ANOTHER   (Defendants),   Appellants   v. 

PEEIAKARUPPAN   CHETTI   (Plaintiff),    Respondent.* 

[18th    January,    1894  ] 

Contract — Promissory  note  or  bond  executed  in  Foreign  State — Liability  determined  by 
lex  loci  contractus — Suit  upon  consideration  for  the  document — Lex  fon. 

Where,  according  to  the  lex  loci  contractus,  a  promissory  nole  or  bond  can- 
not, in.  the  absence  of  registration,  be  a  source  of  legal  right,  no  action  on  an 
unregistered  note  or  bond  can  be  maintained.     Whether  a  suit  will  lie  upon  the 
consideration  for  the  instrument  is  a  question  of  procedure,  to  be  governed  by 
the  lex  fon  and  m  British  India  such  a  claim  must  either  be  stated  in  the  plaint 
as  an  independent  ground  of  claim,  or  treated  as  such  and  an  issue  taken  at 
the  first  hearing      Valiappa  v.  Mohomnied  Khasim  (i)  cited  and  followed 
[263]    SECOND  appeal  against   the  decree  of  T    Weir,   District  Judrfe 
of  Madura,  in  appeal  suit  No.  1  of  1892,  confirming  the  decree  of  S.  Gopma 
Chariar,    Subordinate  Judge  of   Madura  (East),   m  original  suit   No    8  of 
1890, 

Suit  to  recover  Hs.  2,793-13-6,  being  pnncipal  and  balance  of  interest 
due  on  a  plain  cad] an  kaikkanakku  alleged  to  have  been  executed  to  the 
plaintiff  by  the  first  defendant,  the  undivided  father  of  defendants  2  and 
3,  on  16th  Kartigai  of  Sarvajittu  (30th  November  1887)  for  Rs  2,587-0-6, 
after  deducting  Rs,  5  said  to  have  been  paid  on  account  of  interest  on 
22nd  Thai  of  Virothi  (2nd  February  1890). 

The  instrument  in  question  was   as   follows. — 

Received  from  Kulupirai  Nachiappa  Chetti's  son  Peiia  Karuppan  by 
Palamappan,  son  of  Sevvalpatti  Murugappan,  on  16th  Kartigai  of 
Sarvajittu  year  (30th  Noverntfer  1887),  On  looking  into  the  account  in 
respect  of  the  memoiandum  of  interest  which  had  been  executed  on  20th 
Arpisi  of  Tarana  last  (3rd  November  1884),  the  sum  found  due  (to  you  by 
me)  is  Rs  (2,587-0-6)  two  thousand  five  hundred  and  eighty-seven  and  pies 
six  I  shall  pay  this  pnncipul  sum,  together  with  interest  thereon,  at  the 
rate  of  --  per  cent  per  mensem  within  the  limited  time  of  twelve  months 
from  this  date  and  get  back  this  memorandum  of  interest,  To  this  effect 

(Signed)     PALANIAPPAN 
Witness — 

(    ,,   )      KULIPARAI, 

Pa.  La.  Vi.  Ra. 
(  „  )    CHIDAMBARAM  CHETTI, 

I  know. 
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(i)  5  M.  166 
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1694  ^e  kower  Courts  decreed  in  favour  of  the  plaintiff  and  the  defendants 

TAKT    18    preferred  this  second  appeal. 

JAN.    lo.    r  .      ,  A  «rr  n 

Mahadeva  Ayyar,  for  appellants. 

Bhashyam  Ayyangar  and  Thiruvenkatachariar,   for  respondent. 

JUDGMENT. 

We  agree  with  the  Judge  that  the  document  is  not  an  account  stated, 
but  a  promissory  note  or  bond.  The  balance  acknowledged  to  be  due 
upon  the  memorandum  of  interest  is  referred  to  therein  only  as  the  con- 
sideration for  the  promise  to  pay  it  with  interest  within  twelve  months 
after  date.  It  is  the  lex  loci  contractus  that  determines  the  validity  of  a 
contract  made  in  a  foreign  State.  The  document  being  executed  in  the 
Puducotta  [264]  territory,  and  no  bond  or  promissory  note  being,  accord- 
ing to  the  law  of  that  State,  operative  for  the  purpose  of  creating  any  legal 
right  unless  it  is  registered,  the  suit  cannot  be  supported  as  an  action  on 
the  document 

The  only  other  question  which  arises  for  decision  is  whether  the 
decree  can  be  supported  by  treating  the  suit  as  one  brought  upon  the 
consideration  for  the  document  It  is  not  necessary  to  decide  for  our 
present  purpose  whether  it  is  a  bond  or  promissory  note.  In  either  case 
it  is  not,  in  the  absence  of  registration,  a  source  of  legal  right  according 
to  the  law  of  Puducotta.  We  are  of  opinion  that  the  question  whether  a 
judgment  may  be  given  for  respondent  upon  the  consideration  for  the 
document  is  one  of  procedure  governed  by  the  lex  /cm.  Though  the 
account  stated  is  mentioned  in  the  plaint,  it  is  mentioned  as  a  part  of 
transaction  evidenced  by  the  document  and  not  as  a  distinct  ground  of 
claim,  the  date  on  which  the  cause  of  action  arose  being  described  as  the 
date  mentioned  for  payment  in  the  document.  But  it  is  argued  that  a 
judgment  may  be  given  upon  the  consideration,  though  the  plaint  does 
not  refer  to  it  as  a  distinct  count  or  as  an  additional  ground  of  claim,  and 
though  no  issue  was  taken  in  regard  to  it. 

According  to  English  practice,  a  common  count  upon  the  consideration 
and  special  count  on  the  bill  are  inserted  in  the  declaration;  but  in  India 
we  are  not  governed  by  technical  rules  of  pleadings.  It  is,  however, 
necessary  that  it  should  be  either  stated  in  the  plaint  as  an  independent 
ground  of  claim  or  treated  as  such  and  an  issue  taken  at  the  first  hearing. 

As  the  plaintiff  did  neither  in  this  case,  the  decree  could  not  be 
supported  as  a  decree  upon  the  case  disclosed  by  the  plaint  or  as  amended 
by  the  issues  on  which  the  parties  proceeded  to  trial.  This  view  is  in 
accordance  with  the  decision  in  Valiappu  v  Mahommed  Khasl'm  (1).  We 
allow  the  appeal  and,  setting  aside  the  decrees  of  the  Courts  below,  direct 
that  the  suit  be  dismissed. 

Under  the  circumstances  of  this  case  wo  order  that  each  party  do 
bear  his  costs  throughout, 


(i)  5  M.  166. 
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[288]    APPELLATE  CIVIL 
Before    Mr.    Justice   Multusami   Ayyar   and   Mr     Justice   Beat 

SYBD  HUSSAIN  (Plaintiff)^  Appellant  v.  MADA  KUAN  AND  OTHERS 
(Defendants),    Respondent*  *     [22nd    and    28rd   January  ] 

Civil  Procedure  Code — Act  XIV  of  1882,  Section  544 — '  Any  ground  common  to  all 
the  plaintiffs  or  to  all  the  defendants' 

Section  544  of  the  Civil  Procedure  Code  presupposes  a  common  ground  of 
decision  affecting  property  in  which  both  those  who  have  appealed  and  those 
who  have  not  appealed  have  an  interest  direct  or  indirect  Thus  a  District 
Judge  has  no  power  undej-  this  section  to  reverse  the  decree  of  a  Lower  Court, 
given  for  a  plaintiff  in  favour  of  a  defendant  who  did  not  appeal  and,  in  respect 
to  property  in  which  the  other  defendants  who  did  appeal  disclaim  all  interest 
Sriram  Ghatak  v  Braga  Mohan  G  ho  sal  (i)  and  Appa  Rau  v  Ratnam  (2)  cited 
and  followed  Seshadn  v  Krishnan  (3)  and  Nagammci  v  Subba  (4)  distin- 
guished 

[Overruled,  30  M    470  (472)   (F  B.)=17   MLJ    119=2  MLT    104,   Diu  ,  30  C    429 
(432),  D.,  28  M    122  (124)  =  1S  MLJ    28] 

SECOND  appeal  against  fche  decree  ot  Manavcdan  Raja,  Acting  Dis- 
trict Judge  of  Kurnool,  in  appeal  suit  No  64  of  1892,  reversing  the  decree 
of  V.  Itanga  Row  in  original  suit  No  79  of  1891 

The  plaintiff  sued  to  establish  his  right  to  certain  property  and  to 
recovei  from  the  defendants  possession  of  the  same  The  property  con- 
sisted of  two  plots  of  ground  marked  respectively  A  and  C  m  the  survey 
of  the  village  All  the  defendants  excerjt  the  sixth  defendant  laid  claim 
to  plot  A  only,  whilst  the  sixth  defendant  laid  claim  to  plots  A  and  C 
The  plaintiff  claimed  the  property  on  the  ground  that  his  late  father  had 
purchased  it  from  the  former  owner,  and  the  Distuct  Munsif  decreed  in 
his  favour  All  the  defendants  except  the  sixth  thereupon  appealed,  and 
the  District  Judge  reversed  the  decree  of  the  Lower  Court  m  respect  to  the 
whole  property  on  the  ground  that  the  alleged  sale  to  the  plaintiff's  father 
had  not  been  established 

The  plaintiff  preferred  this  appeal 
Venhatasubbayyar,   foi    appellant 

Ramachandra  Rau  Saheb,  Snramulu  Sastriai  and  Venhatiama  Sarma, 
for  respondents 

JUDGMENT 

[266]  The  Judge's  finding  is  that  there  was  no  completed  sale  He 
gives  his  reasons  for  so  finding,  and  it  is  not  open  to  us  m  second  appeal  to 
consider  that  question  of  tact  This  appeal,  so  tar  as  the  plot  A  IB  con- 
cerned, must  therefore  fail 

It  is  contended  further  with  regard  to  the  plot  C,  m  winch  the  other 
respondents  disclaim  all  interest,  that  sixth  defendant  not  having  appealed 
from  the  District  Munsif's  decree,  the  District  Judge  could  not  disturb 
that  decree  so  far  as  it  affected  this  plot  C  On  the  other  hand  the  fifth 
respondent's  vakil  refers  to  the  cases  in  Seahadn  v  Krishnan  (9)  and 
Nagamma  v  Subba  (4)  and  urges  that  when  the  ground  of  decision  is 
common,  the  Court  is  entitled  under  Section  544  of  the  Code  of  Civil 
Procedure  to  alter  a  decree  in  favour  ot  a  party  who  has  not  appealed, 
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1894  sven  in  respect  of  property  in  which  those  who  have  appealed  disclaim 

TAN.  23.  a^   interest.     We   are   not   prepared   to   accept  this   contention.     Section 

*      *  544  appears  to  us  to  presuppose  a  common  ground  of  decision  affecting 

APPEL-  Pr°Per^y  *n  which  both  those  who  have  appealed  and  those  who  have  not 

LATfc  appealed  have  an  interest  either  direct  or  indirect.     This  was  the  ground 

CIVIL  on  wk*ck  *he  decisions  pooceed  in  the  two  cases  cited.     The  present  case 
is  on  all  fours  with  that  in  Appa  Ran  v.  Ratnam  (I).     The  principle  is  that 




17  M. 265.  la*d  down  by  Jackson,  J.,  in  Sriram  Ghatak  v.  Braga  Mohan  Ghosal  (2) 
that  *  the  section  applies  only  to  decrees  incapable  of  division  and 
relates  to  property  in  which  all  the  plaintiffs  or  all  the  defendants  are 
interested. 

We  therefore  set  aside  the  Lower  Appellate  Court's  decree  so  for  as 
the  land  C  is  concerned  and  affirm  it  with  regarrd  to  the  land  A. 

Appellant  must  pay  the  costs  in  this  Court  of  the  respondents  other 
than  the  sixth  defendant,  who  and  appellant  will  bear  their  own  costs. 


17  M.  267. 

[267]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice   Best. 


KORA  NAYAR  (Plaintiff),  Appellant  v.  RAMAPPA  (Defendant), 
Respondent*     [7th  December,  1893.] 

'1  mnsftr  of  Property  Act — Act  IV  of  1882,  Section  83 — Deposit  in  Court  by  mort- 
gagor— Full  and  unconditional  tender. 

The  fact  that  a  certain  sum  of  money  tendered  under  Section  83  of  the 
Transfer  of  Property  Act,  and  accepted  by  the  mortgagee  as  the  full  amount 
due,  is  afterwards  denied  by  him  to  be  the  full  amount,  and  that  the  tender  is 
accompanied  by  a  claim  to  a  registered  receipt  (to  which  the  mortgagee  agrees) 
and  to  the  return  of  the  title-deeds  does  not  render  the  tender  conditional  and 
therefore  invalid.  Nanu  v.  Manchu  (3)  distinguished. 

SECOND  appeal  against  the  decree  of  W.  C.  Holmes,  District  Judge  of 
South  Canara,  in  appeal  suit  No,  137  of  1882,  reversing  the  decree  of  J. 
Lobo,  District  Munsif  of  Kassargod,  in  original  suit  No.  329  of  1891. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  foregoing  and  from  the  judgment  of  the  High  Court. 

The  District  Judge,   setting  aside  the  decree  of  the  District  Munsif 
in  favour  of  the  plaintiff,  passed  a  decree  for  the  defendant. 
The  plaintiff  preferred  this  appeal. 
Narayana  Ran,  for  appellant. 
Madava  Ran,  for  respondent. 

JUDGMENT. 

The  Judge's  finding  that  the  full  amount  was  not  tendered  cannot  be 
accepted.  It  is  clear  from  the  plaintiff's  petition  that  the  amount  of 
Es.  674-3-9  was  tendered  in  full  discharge  of  what  was  due  under  the 
mortgage.  Defendant  agreed  to  accept  the  amount  and  to  pass  a  receipt. 
He  did  not  then  say  that  the  tender  was  deficient  by  axmas  4-4  as  is  now 
pleaded.  Beading  the  t\^o  petitions  togeher,  the  reasonable  inference 
is  that  defendant  agreed  to  accept  the  tender  in  full  satisfaction  as  provided 

*  Second  Appeal  No.  437  of  1893. 
(i)  13  M.  249.  (2)  3  B.L.R.  App.  41.  (3)  14  M.  49. 
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APPELLATE  CIVIL, 
Before   Mr    Justice   Muttusaim   Ayyar   and   Mr    Justice    Beat 


BHAGIRATHI  (Plaintiff),  Appellant  v    ANANTHA  CHARIA 
AND  OTHERS  (Defendants),  Respondents  *     [2nd  October  and 
22nd  December,    1893  ] 

Hindu  law— Maintenance — Sutt  to  recover  arrears  of  maintenance  due  under  a  per- 
sonal decree,  and  to  establish  a  charge  for  future  maintenance  on  the  family 
property. 

A  Hindu  widow  obtained  a  personal  decree  against  hei  father-in-law  foi 
maintenance  Her  late  husband's  five  brothers  were  made  parties  to  the  suit, 
but  no  personal  decree  was  made  against  them,  nor  did  the  widow  ask  that  her 
maintenance  be  made  a  charge  on  the  family  property,  On  the  death  of  her 
father-m-law,  the  family  property  devohed  on  his  sons  and  grandsons,  who 
sold  certain  of  the  property.  There  were  arrears  of  maintenance  due,  and  the 
widow  instituted  the  present  suit,  m  which  she  asked  for  a  decree  establishing 
her  right  to  receive  maintenance  for  her  life  and  for  the  arrears  of  mainte- 
nance on  the  responsibility  of  the  property  • 

Held,  (i)  that  the  maintenance  not  having  been  declared  a  charge  upon  the 
portion  of  the  property  which  had  been  alienated,  this  property  was  free  of 
any  charge  for  her  maintenance; 

[  269  ]  (2)  that  the  arrears  of  maintenance  constituted  a  personal  debt  of  the 
plaintiff's  deceased  father-in-law,  and  that  his  sons  and  grandsons  (the  defend- 
ants) incurred  his  liability  on  his  decease  and  were  bound  to  discharge  the 
same  out  of  the  family  property; 

(3)  that  the  right  to  maintenance  being  enforceable  against  the  de- 
fendants, the  right  to  have  it  made  a  charge  on  the  family  property  was  en- 
forceable along  with  it. 

SECOND  appeal  against  the  decree  of  W.  0.  Holmes,  District  Judge 
of  South  Canara,  in  appeal  suit  No.  131  of  1892,  reversing  the  decree  of 
U.  Babu  Row,  District  Munsif  of  Udipi,  m  original  suit  No  935  of  1891. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court 

*  Second  Appeal  No.  304  of  1893 
(i)   14  M    49 


m  Section  88  of  the  Transfer  of  Property  Act.     That  such  was  the  ease  IB 
clear  from  the  receipt  registered  by  him  on  the  [268]  day  that  the  present    pf      7 
suit  was  brought,  in  which  he  has  accepted  this  very  amount  in  full  dis- 
charge  of  the  mortgage,  "  - 

It  is  next  argued  that  the  tender  was  conditional      No  doubt  Section    ^PPEL- 
83  is  silenfc  as  to  a  receipt      But  defendant  not  only  waived  the  objection      i:ATE 
to  this  demand,  but  acceding  to  it,  produced  a  draft  receipt  for  approval.      ^IVIL- 
Nor  do  we  think  that  the  request  for  return  of  the  title-deeds  was  a  condi- 
tion  vitiating  the  tender,  as  the  section  requires  that  the  title-deeds  should 
be  deposited  before  the  mortgagee  takes  out  the  money, 

As  to  the  case  m  Nanu  v  Ma-nvhu  (1)  the  mortgagor  in  that  case 
appears  to  have  insisted  on  the  return  of  documents  other  than  those 
which  the  mortgagee  was  bound  to  deposit  under  Section  83 

We  therefore  set  aside  the  decree  of  the  Lower  Appellate  Court  and 
restore  that  of  the  District  Munsif 

Respondent  must  pay  appellant's  costs  m  this  Court  and  m  the  Lower 
Appellate  Court. 
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1893  ^he  Patriot  Munsif  decreed  in  favour  of  the  plaintiff,  but  the  District 

DEC  22  Judge  reversed  the  decree.     The  plaintiff  preferred  this  appeal. 

^^^  "  Narayana  Rau,  for  appellant. 

APPEL-  Ramachandra  Rau  Saheb,  for  respondents. 

LATE  JUDGMENT. 

CIVIL. 

__  MUTTUSAMI  AYYAU,  J.  —  Appellant  is  a  Hindu  widow  and  defendants 

if  M.  268.  1  to  16  are  her  husband's  brothers  and  nephews.  In  original  suit  No.  137 
of  1870  the  former  obtained  a  personal  decree  against  Vadiraja  Charia, 
her  father-in-law,  for  maintenance  at  the  rate  of  Rs.  30  per  annum.  To 
that  suit  her  husband's  five  brothers  were  also  made  parties,  but  there 
was  no  personal  decree  against  them.  Nor  did  appellant  then  ask  that  her 
maintenance  be  made  a  charge  on  ancestral  or  family  property.  Vadiraja 
Charia  died  since  and  defendants  1  to  16  repudiated  their  liability  to  pay 
maintenance  under  the  decree  passed  against  him.  On  the  death  of 
Vadiraja  Charia,  the  family  property  devolved  on  respondents,  and  at  the 
date  of  the  suit  there  were  arrears  of  maintenance  under  the  former  decree 
to  the  extent  of  lis  90.  The  first  16  defendants  sold  items  of  property  3 
and  4  to  the  17th  defendant,  and  appellant's  case  is  that  the  alienation  can 
only  be  upheld  subject  to  her  claim  for  maintenance.  The  plaint  prayed 
for  a  decree  establishing  her  right  to  receive  maintenance  for  her  life  at 
the  rate  of  Ks.  30  per  annum  as  per  decree  in  original  suit  No.  137  of  1870, 
and  Ks.  90  for  arrears  of  maintenance  on  the  responsibility  and  by  the 
sale  of  the  properties  1  to  4  mentioned  in  Schedule  A  attached  to  the  plaint, 
and  such  other  relief  as  the  Court  might  deem  fit  to  grant  in  the  circum- 
stances of  this  case.  The  District  Judge  considered  that,  [270]  appellant 
was  bound  to  have  asked  in  the  former  suit  that  her  maintenance  be  made 
a  charge  on  the  family  property,  and  held  that  the  present  suit  was  barred 
by  Section  43  of  the  Code  of  Civil  Procedure.  The  District  Judge  further 
held  that  appellant's  claim  against  the  17th  defendant  must  fail,  and  in 
support  of  his  opinion  he  relied  upon  the  decisions  in  Saminatha  v.  Ranga- 
thammal  (1)  and  Rangamma  v.  Vohalayya  (2).  1  do  not  think  that  the 
decision  of  the  Judge  can  be  supported  except  so  far  as  it  relates  to  the 
17th  defendant. 

Appellant's  maintenance  has  not  been  declared  a  charge  on  the  pro- 
perty alienated,  and  the  District  Judge  was  right  in  upholding  the  aliena- 
tion against  her  claim.  I  am  also  of  opinion  that  neither  of  the  cases  relied 
on  by  the  Judge  is  in  point.  In  Saminatlw  v.  Rangathammal  (1),  both 
suits  were  brought  against  the  same  person,  and  it  was  held  that  no  second 
suit  should  be  brought  to  recover  arrears  of  maintenance  which  might  have 
been  recovered  in  execution  of  the  decree  passed  in  the  prior  suit.  The 
point  decided  in  Rangamma  v.  Vohalayya  (2)  was  that  a  personal  decree 
for  maintenance  and  a  declaration  that  it  is  a  charge  on  family  property 
are  two  remedies  referable  to  the  same  cause  of  action,  viz.,  the  right  to 
receive  maintenance,  and  that  two  separate  suits  cannot  be  brought  in 
respect  of  the  two  remedies  against  the  same  defendant. 

In  the  present  case  appellant  rests  her  claim  to  arrears  on  the  ground 
that  they  constitute  a  personal  debt  of  Vadiraja  Charia  and  his  sons  and 
grandsons.  Defendants  1  to  16  are  bound  to  discharge  it  under  Hindu  Law 
from  the  family  property  which  has  devolved  on  them  by  right  of  survivor- 
ship. Their  liability  to  pay  their  father's  and  grandfather's  debt  arose 
only  on  the  death  of  Vadiraja  Charia, 

(i)  12  M,  28sT      ~  ~  (2)  ii  M.  127. 
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AB  regards  plaintiff's  claim  to  future  maintenance,  it  is  tenable  against      1893 
defendants  1  to  16,  the  ancestral  property  surviving  to  them  and  passing  DEC.  22. 
into  their  management  only  on  the  death  of  Vadiraja  Ghana      The  nght 
to  maintenance  being  enforceable  against  them,  the  right  to  have  it  made 
a  charge  on  family  property  is  also  enforceable  along  with  it 

Though  several  grounds  of  claim  are  united  in  this  suit,  each  ground 
of  claim  is  good  as  against  all  respondents  It  is  urged  on  respondent's 
behalf  that  the  suit  is  framed  as  if  it  was  a  suit  [271]  to  execute  the  17  M.  266. 
decree  already  passed  in  original  suit  No  137  of  1870,  but  the  clause 
in  the  plaint  which  contains  the  prayer  is  open  fco  the  construction  that  it 
prays  for  relief  similar  to  those  in  the  former  decree  I  would,  theiefore, 
set  aside  the  decree  of  the  Judge  and  remand  the  case  for  disposal  on  the 
merits  The  costs  incurred  in  this  Court  will  abide  and  follow  the  result 
and  be  provided  for  m  the  revised  decree. 


17  M.  271. 

APPELLATE  CIVIL 

Before   Mr    Justice   Muttusami  Ayyar   and   Mr    Justice   Best 


ACHUTAN   NAYAH   (Defendant   No     4),    Appellant   v     KESHAVAN 
(Plaintiff),    Respondent  *     [8th    November,    1893  ] 

Mortgage — Right  of  a  jenmi.  who  is  a  judgment-creditor,   to  sell   the  kanom   right 
before  the  expiry  of  twelve  years 

A  jenmi,  who  has  obtained  a  decree  for  arrears  of  rent,  may  sell  the  kanom 

before  the  expiry  of   twelve  years     such  a  sale   does   not  put   an   end  to   the 

kanom,    but   only   transfers   the   kanomdar's    interest    to    tht    purchaser  at    the 
execution  sale 

SECOND  appeal  against  the  decree  of  A  Venkataramana  Pai,  Sub- 
ordinate Judge  of  South  Malabar,  in  appeal  suit  No  374  of  1802,  modi- 
fying the  decree  of  J  F  Pereira,  District  Munsif  of  Angadipuram,  m 
original  suit  No  45  of  1892 

This  was  a  suit  to  recover  the  sum  of  Rs  63-14-2,  being  principal 
and  interest  on  account  of  arrears  of  porapad  for  the  years  1065,  1066  and 
a  portion  of  1067,  alleged  to  be  due  by  the  defendants  on  a  kanom  kychit 
executed  by  the  first  defendant  to  plaintiff's  elder  brother,  the  late  Noela- 
kandan  Musad,  on  the  7th  Edavom  1048  (19th  May  1883) 

The  plaintiff  sued  to  recover  the  aforesaid  arrears  from  first  defendant 
personally,  from  the  properties  of  first  to  third  defendants'  tarwad,  and 
by  the  sale  of  the  kanom  and  value  of  improvements  on  the  pioperties 
demised 

Defendants  1  to  3  and  5  were  ex  parte. 

The  fourth  defendant  answered  that  the  demise  sued  upon  was  [272] 
true,  that  the  kychit  simply  provides  for  the  payment  of  arrears  of  pora- 
pad with  interest,  that  the  value  of  kuyikoor  improvements  being  an  un- 
ascertained amount  could  not  be  sold  for  arrears  of  porapad,  that  first 
to  third  defendants  and  others  mortgaged  the  plaint  properties  on  a 
panuyom  right  of  324  rupees  and  528  paras  of  paddy  to  him  (fourth 
defendant)  on  the  6th  Apnl  1884,  and  on  a  further  panyom  nghts  of 
174  paras  of  paddy  on  the  18th  April  1887;  that,  these  rights  were  ad- 
mitted by  the  plaintiff  m  the  matter  of  the  execution  of  decree  in  original 

*  Second  Appeal  No.  417  of  1893, 
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suit  No.  70  of  1889;  that,  therefore,  the  kanom  and  the  value  of  improve- 
raents  were  liable  in  the  first  instance  for  the  above  debts;  that  plaintiff 
could  not  have  the  kanom  right  sold  before  the  expiry  of  twelve  years 
allowed  by  the  demise. 

The  District  Munsif  decreed  in  favour  of  the  plaintiff,  but  dismissed 
the  suit  against  the  fourth  defendant.  The  Subordinate  Judge  set  aside 

the  decree  dismissing  the  suit  as  against  the  fourth  defendant,  and  decreed 

17  M,  271.  ^xt  *n  default  of  the  defendants  paying  the  amount  awarded  by  the 
Lower  Courts,  the  plaintiff  should  recover  the  same  by  the  sale  of  the 
first  to  third  defendants'  interest  as  mortgagees  under  the  plaintiff,  free 
of  the  encumbrance  created  by  the  first  defendant  in  favour  of  the  fourth 
defendant,  as  well  as  from  the  first  defendant  personally,  and  from  first  to 
third  defendants'  tarwad  properties. 

The  fourth  defendant  preferred  this  appeal. 

Sankara  Menon,  for  appellant. 
Kannan  Nambiar,  for  respondent. 

JUDGMENT. 

It  is  contended  that  the  kanom  right  is  not  liable  to  be  sold  in  satis- 
faction of  the  decree  before  the  expiry  of  twelve  years  from  the  date  of  the 
kanom  to  first  defendant.  No  doubt,  according  to  the  custom  of  the 
country,  a  kanom  is,  in  the  absence  of  a  contract  to  the  contrary,  redeem- 
able only  after  the  expiry  of  the  period  of  twelve  years.  But  this  .custom 
cannot  supersede  the  general  rule  of  processual  law  that  a  judgment-credi- 
tor is  entitled  to  attach  and  sell  the  judgment-debtor's  property.  It  is 
not  denied  that  an  ordinary  judgment-creditor,  who  is  not  the  jenmi, 
would  be  entitled  to  bring  the  kanom  right  to  sale  even  before  the  expiry 
of  twelve  years.  We  see  no  reason  why  a  jenmi,  who  is  a  judgment- 
creditor,  should  be  in  a  different  position.  The  right  to  set  off  arrears  of 
rent  against  the  kanom  debt  and  value  of  improvements  when  the  kanom 
becomes  redeemable  is  [273]  an  additional  security  for  the  benefit  of  the 
jenmi,  but  it  does  not  follow  that  he  cannot  sell  the  kanom  at  an  earlier 
date  if  he  has  obtained  a  decree  for  arrears  of  rent.  Such  sale  will  not 
ordinarily  put  an  end  to  the  kanom,  but  only  transfer  the  kanomdar's 
interest,  such  as  it  is,  to  the  purchaser  at  the  execution  sale.  If  the 
jenmi  himself  becomes  the  purchaser,  he  will  be  in  no  better  position, 
except  in  that  he  will  have  a  priority  of  claim  as  against  fourth  defend- 
ant's panayams  for  arrears  of  rent,  one  of  the  customary  incidents  of  the 
kanom. 

The  decree  of  the  Lower  Appellante  Court  must  be  modified  by  strik- 
ing out  the  words  "  free  of  the  encumbrance  created  by  first  defendant  in 
"  favour  of  fourth  defendant."  In  other  respects  the  decree  is  affirmed. 

The  cases  referred  to  at  the  hearing,  viz.,  Achuta  v.  Kali  (1)  and 
Kanna  Piaharodi  v.  Kombi  Achcn  (2)  and  Unnian  v.  Rama  (3)  are  not  in 
point,  inasmuch  as  the  question  here  did  not  arise  in  those  cases. 

Under  the  circumstances  of  this  case  we  direct  each  party  to  bear  his 
own  costs  of  this  appeal. 


(i)  7  M.  545  (547).  (*)  8  M,,38i,  (3)  8  M.  415. 
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17   M.   273. 

APPELLATE  CIVIL  MARCH 

Before  Sir  Arthur  J.  H    Collins,  Kt  ,  Chie}  Justice,  and  *^- 

Mr    Justice  Shephard  A 

APPEL- 

SUBBAMMAL   (Plaintiff),    Appellant   v     HUDDLEBTON    AND   OTHERS  CIVIL 

(Defendants),  Respondents  *     [7th  and  12th  March,  1894  ]  

Ch  ./  Procedure  Code— Act  XIV  of  1882,  Section  13—' Court  of  competent  jurisdiction'    17  M.273 

The  term  'competent  jurisdiction'  in  Section  13  of  the  Civil  Procedure  Code 
has  regard  to  tne  pecuniary  limit  as  well  as  to  the  subject-matter  There  is  no 
authority  for  the  general  proposition  that  the  competency  of  one  Court  as  com- 
pared with  another  is  affected  by  the  circumstance  that  in  the  one  case  an  appeal 
lies  in  the  first  instance  to  the  District  Court  and  in  the  other  directly  to  the 
High  Court.  Misir  Raghobardial  v  Sheo  Buksh  Singh  (i)  cited  and  followed 
Vithilinga  Podayachd  v.  Vithilinyz  Mudah  (2)  qualified, 

[Overruled,  29  M    19S  (200)  (F  B.)=16  M  L  J  41=1  M.LT  25,  F..  24  M  444  (447) , 
13   MLJ    134,    R.,  LfeR    (Civil)    M893— 1900)   653] 

[274]    APPEAL    against    the    decree    of    E     K     Knslman,    Subordinate 
Judge  Ojf  Malabar,  in  original  suit  No    26  of  1891 

The   plaintiff    in   this    suit    sued   to   recover    certain   land    and    meane 
profits,    resting  his   title   thereto  on   a  karar  dated   14th  July   1864      In   a 
former  suit  in  the  same  Court  between  the  plaintiff  and  the  first  defendant 
it  had  been   decided   that  the  karar  in   question   was    a   forgery,    and  the 
Subordinate  Judge  held  that  the  prewent  suit  was  barred  by  Section  13  of 
the  Civil  Procedure  Code  and  dismissed  the  suit 
The  plaintiff  preferred  this  appeal 
Anandacharlu,  for  appellant 
Mr     Gover,    for  respondents 

JUDGMENT 

We  fully  agree  with  the  Subordinate  Judge  that  the  plaintiff  is  not 
entitled  to  any  relief  except  with  reference  to  the  allegations  made  in  the 
plaint  In  the  plaint  the  plaintiff  alleges  as  his  title  to  the  land,  in  res- 
pect of  which  he  sues,  a  karar  executed  on  the  14th  of  July  1864.  If  the 
plaintiff  fails,  or  is  unable  to  prove  the  execution  of  this  karar  by  his 
lessor,  it  is  clear  that  the  suit  must  be  dismissed.  It  is  pleaded  by  the 
defendants  that  the  question  of  the  genuineness  of  this  karar  has  already 
been  decided  in  a  suit  between  plaintiff  and  the  first  defendant,  and  that 
therefore  it  is.  not  now  open  to  the  plaintiff  to  rely  on  that  title  The 
former  suit  was  brought  in  the  same  Court-  and  the  issue  tried  with  regard 
to  this  karar  \fas  identically  the  same  as  that  raised  in  the  present  suit 
It  is  ob]ected,  however,  on  behalf  of  the  appellant  that  the  Court  which 
heard  the  former  suit  was  not  competent  to  try  the  present  suit,  because 
in  the  former  suit  the  value  of  the  subject-matter  was  such  that  an  appeal 
lay  not  to  this  Court,  but  to  the  District  Court  In  support  of  this 
objection,  we  are  referred  to  certain  decisions  in  which  it  has  been  held 
that  the  judgment  in  a  suit  cognizable  as  a  Small  Cause  Court  suit  is  not 
binding  in  a  regular  suit  between  the  same  parties  subsequently  brought 
with  regard  to  the  same  matter  In  the  present  case,  where  it  was  the 
very  same  Court  that  heard  the  two  suits,  we  do  not  think  that  those 
decisions  are  applicable  In  Vithilmga  Padayachi  v  VithiUnga  Mudali  (2) 

*  Appeal  No   66  of  1893 
(i)  9  C,  439  (2)  f5  M    in, 
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reference  is  made  to  the  language  of  the  Judicial  Committee  in  the  case 
in  Misar  Raghobardial  v.  Sheo  Buksh  Singh  (1).  It  appears  to  have  been 
[278]  thought  that,  in  considering  the  question  of  the  competency  of  a 
Court  within  the  meaning  of  Section  13  of  the  Code,  the  Judicial  Com- 
mittee had  regard  to  the  question  as  to  the  tribunal  to  which  an  appeal 
would  lie  from  such  Court.  We  do  not  think  that  the  language  of  the 
Judicial  Committee  really  bears  this  meaning.  In  their  judgment  reference 
is  made  to  the  anomaly  which  would  arise  if  the  decree  of  the  District 
17  M.  273.  Munsif  were  held  to  be  binding  on  a  superior  Court,  and  it  is  observed 
.that  this  anomaly  would  not  be  removed  by  the  fact  that  from  both  the 
Courts  there  would  be  an  appeal,  because  from  the  judgment  of  the  Munsif 
the  appeal  would  lie  to  the  District  Court,  and  a  second  appeal  only  on 
questions  of  law  would  lie  to  the  High  Court.  In  the  next  sentence  of 
the  judgment  their  Lordships  explain  the  meaning  of  the  expression  '  con- 
current or  competent  jurisdiction.'  The  term  has  regard  to  the  pecuniary 
limit  as  well  as  the  subject-matter,  and  with  respect  to  both  those  condi- 
tions it  is  plain  that  in  the  present  case  the  Court  which  heard  the  former 
suit  was  equally  competent  to  hear  the  present  suit.  There  is  no  authority 
for  the  general  proposition  that  the  competency  of  one  Court  as  compared 
with  another  is  affected  by  the  circumstance  that  in  the  one  case  all  appeal 
lies  in  the  first  instance  to  the  District  Court  and  in  the  other  directly  to 
the  High  Court.  In  our  opinion  the  suit  was  rightly  dismissed.  The 
appeal  fails  and  is  dismissed  with  costs. 


17  M.  27S. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  #t.,  Chief  Justice,  and 
Mr.  Justice  Davies. 


SEETHARAMA  RAJU  (Defendant),  Appellant  v.  BAYANNA  PANTVLU 
(Plaintiff),    Respondent*     [27th   February,    1894.] 

Contract — Undue  influence — Acquiescence  by  conduct — Lease  for  one  year  at  a  rental 
of  more  than  Rs  100 — Registration — Registration  Act — Act  III  of  1877,  Section 
17 — Transfer  of  Property  Act — Act  IV  of  1882,  Sections  4  and  107. 

Where  the  owner  of  certain  land  exchanges  it  for  certain  other  land,  Jmt 
takes  a  lease  for  one  >ear  of  the  former  land  and  pays  the  rent  thereof,  and 
receives  and  [  276  ]  retains  the  rents  of  the*  land  he  has  acquired  by  the  ex- 
change, he  shows  so  complete  an  acquiescence  in  the  transaction  that  he  can- 
not afterwards  have  it  set  aside  on  the  ground  of  undue  influence 

The  fact  that  such  a  lease  recites  the  fact  of  the  exchange  of  the  lands  does 
not  evidence  the  exchange,  and  as  such  create  a  title  in  land.    Nor  does  the 
fact  that  the  rent  reserved  under  the  lease  is  more  than  Rs.  200  create  an 
interest  in  land  of  Rs.  100  and  more  in  value  so  as  to  necessitate  registration 
of  the  lease  under  Section  17  of  the  Registration  Act.    Such  a  lease  falls  under 
Section  107  of  the  Transfer  of  Property  Act,  the  provisions  of  which  section 
are.  by  Section  4  of  the  Act,  supplemental  to  the  Registration  Act. 
APPEAL  against  the  decree  of  H.  E.  Farmer,  District  Judge  of  Vizaga- 
patam,  in  original  suit  No.  83  of  1891. 

The  District  Judge  decreed  in  favour  of  the  plaintiff  and  the  defendant 
preferred  this  appeal, 

*  Appeal  No.  71  of  1893. 
(O  9  C.  439- 
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The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report     1&94 
from  the  judgment  of  the  High  Court  pEB    27 

RamachandTd  Rau  Saheb,  for  appellant  

Mr     Wedderburn    and   Rangachanar,    for   respondent  APPEL- 

JUDGMENT  LATE 

The  defendant  owned  some  land  called  Bumpollem  Agrahaiam,  which,  ^-IVIL- 
in  1875,  lie  exchanged,  for  the  plaint  land  situated  m  the  village  of 
Thandrangi  In  1888  a  re-exchange  of  these  same  lands  was  made  be- 
tween  the  defendant  and  tlie  plaintiff,  but  the  defendant  then  took  upon 
lease  for  one  year  the  Thandrangi  lands,  the  ownership  of  which  he  had 
parted  with  in  the  re-exchange,  and  executed  a  cowle  to  the  plaintiff, 
agreeing  to  give  the  land  up  if  so  required  at  the  end  of  his  year's  lease, 
which  expired  on  the  31st  March  1889  Defendant  having  failed  either 
to  take  a  fresh  lease  of  the  land  or  to  vacate  it,  this  suit  was  brought  for 
the  recovery  of  its  possession,  together  with  the  mesne  profits  for  the 
two  years  for  which  the  defendant  had  hold  over  The  Lower  Court 
decreed  for  the  plaintiff  as  prayed 

Defendant  appeals  on  several  grounds,  his  chief  contention  being 
that  he  was  not  willing  to  make  the  re-exchange,  and  that  the  cowle  he 
executed,  admitting  his  tenancy  of  the  plaint  land  for  one  year  only,  was 
obtained  from  him  by  the  undue  influence  of  the  plaintiff  and  his  servants, 
and  he  is,  therefore,  not  bound  by  it  He  further  contends  that  it  is  not 
admissible  in  evidence,  not  being  registered  The  lease  being  set  at 
naught  on  these  grounds,  he  contends  that  he  is  entitled  to  retain  possession 
of  the  plaint  land,  because  he  had  been  in  adverse  possession  of  it  for 
[277]  more  than  twelve  years  in  1888  even  should  the  exchange  of  1875 
be  found  not  to  have  been  operative 

There  are  two  grounds  on  which  it  is  urged  that  the  cowle  is  inadius- 
sible  for  want  of  registration  The  first  is  that  the  document  must  be 
treated  as  evidencing  the  re-exchange  of  the  lands,  and  as  such  it  creates 
a  title  in  land  of  Rs  100  in  value  But  we  cannot  accept  this  view  of  the 
document,  which  is  nothing  more  than  it  purports  to  be,  namelv,  a  lease 
for  one  year  The  reference  to  the  exchange  is  merely  a  recital  therein  ns 
to  how  the  plaintiff  obtained  his  title  as  landlord  from  the  defendant 
The  actual  exchange  of  the  lands  is  not  effected  by  this  document  The 
second  ob]ection  is  that,  although  the  lease  is  only  for  a  year,  yet  as  it 
creates  an  interest  m  land  of  Us  100  and  more  in  value,  the  amount  of  the 
rent  being  Rs  206-4-0,  it  requires  to  be  registered  under  Section  17  of 
the  Registration  Act  But  Section  107  of  the  Transfer  of  Property  Act 
disposes  of  this  objection  After  laying  down  that  leases  of  immoveable 
property  from  year  to  year  or  for  any  term  exceeding  one  year  or  reserving 
a  yearly  rent  can  be  made  only  by  a  registered  instrument  it  provides  that 
"  all  other  leases  of  immoveable  property  may  be  made  either  by  an  mstru- 
"  ment  or  by  oral  agreement  "  Section  4  of  that  Act  declares  that  this 
section  107  shall  be  read  as  supplemental  to  the  Registration  Act  It 
follows  that  the  lease  in  this  case  did  not  lequire  to  be  registered 

As  to  the  allegation  of  '  undue  influence  '  which  the  defendant  urges 
as  voiding  his  execution  of  the  cowle,  he  certainly  has  adduced  evidence 
showing  that  pressure  was  brought  to  bear  upon  him  It  is  highly  prob- 
able too  that  it  was  not  with  his  full  and  free  consent  that  he  gave  way 
to  the  wishes  of  the  plaintiff,  a  powerful  landholder,  in  whose  employ  he 
also  was  nt  the  time  A  contract  made  under  such  pressure  is,  however, 
not  void,  but  only  voidable  Had  the  defendant  done  nothing  beyond 
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executing  the  lease  deed,  we  should  probably  have  found  him  entitled  to 
FEB.  27.  relief  on  this  score.  But  instead  of  attempting  to  repudiate  it  by  not 
acting  up  to  it  or  by  other  means,  we  find  the  defendant  not  only  paid 
*>he  ren^  due  under  it  for  the  whole  year,  but  he  also  received  and  kept 
the  rents  of  the  Burripollem  land.  All  this  indicates  so  complete  an 
acquiescence  in  the  arrangements  that  had  been  made  subsequent  thereto, 
that  we  are  unable  to  declare  that  the  defendant  is  not  now  bound  by 
17  M. 275.  them  for  want  of  [278]  his  consent.  A  great  deal  of  argument  was  ex- 
pended both  in  this  and  in  the  lower  Court  as  to  whether  the  defendant 
was  or  was  not  estopped  under  Section  116  of  the  Evidence  Act  from 
denying  the  plaintiff's  title.  It  was  contended  on  the  strength  of  the 
decision  in  Lai  Mahomed  v.  Kdttanus  (1)  that  that  section  applied  only  to 
oases  in  which  the  tenants  had  been  put  into  possession  of  the  tenancy 
by  the  person  to  whom  they  have  attorned  and  not  to  a  case  such  as  this, 
in  which  the  tenant  was  previously  in  possession.  We  are,  however, 
not  called  opon  to  decide  the  question,  which  is  one  not  altogether  free 
from  difficulty,  for  we  find  that  as  a  fact  the  defendant  became  the  tenant 
of  the  plaintiff  under  the  document.  So  that  even  if  the  defendant  were 
allowed  to  dispute  the  plaintiff's  title,  it  would  be  found  against  him  as  a 
matter  of  fact  that  the  plaintiff  was  his  landlord. 

Another  objection  taken  to  the  suit  that  it  was  not  brought  in  the 
name  of  the  Maharajah  of  Vizianagram,  but  of  his  agent,  is  frivolous, 
for  we  find  the  plaint  is  actually  signed  by  the  Maharajah,  The  appeal 
accordingly  fails  and  it  is  dismissed  with  costs. 


17  M.  27S=*1  Weir  839. 

APPELLATE   CRIMINAL. 
Before  Mr.   Justice  Muttusami  Ayyar  and  Mr.   Justice  Best. 


QUEEN-EMPRESS  v.  FAKRUDEEN.*     [25th  January,  1894.] 

Police  (Madras)  Act  XXIV  of  1859,  Sections  10  and  44 — Departmental  punishment 
and  prosecution  under  the  Act. 

In  the  absence  of  any  rules  framed  by  Government  under  Section  10  of  the 
Madras  Police  Act,  a  departmental  punishment  inflicted  under  that  section  is 
no  bar  to  a  prosecution  under  Section  44  of  that  Act. 

CASE  referred  for  the  orders  of  the  High  Court  under  Section  438  of 
the  Criminal  Procedure  Code  by  K.  C.  Manavedan  Raja,  Acting  District 
Magistrate  of  Anantapur. 

[279]  The  case  stated  was  as  follows:  — 

"  The  accused,  a  police  constable  attached  to  the  Guntakul  junction 
station,  was  on  sentry  duty  on  the  night  of  the  9th  July  1893  from  12 
to  3  A.M.  guarding  the  road  goods  consisting  of  88  articles  received  that 
night  into  the  station  at  about  9  P.M.  At  the  end  of  the  period  of  his 
watch  it  was  his  duty  to  awake  his  successor  to  get  himself -relieved 
and  to  hand  over  charge  of  the  articles  to  the  relieving  officer,  but, 
instead  of  doing  this,  he  fell  asleep  and  failed,  therefore,  to  discharge 
the  above  duties.  Next  morning,  on  examination  of  the  articles  by  the 
road  goods  clerk,  it  was  found  that  a  portion  of  a  bag  of  jaggery  had 
been  extracted.  This  was  alleged  to  be  due  to  the  wilful  neglect  of 

~  *  Criminal  Revision  Case  No.  614  of  1893. 

-      (I)  ii  C.  519, 

198, 
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"  the  sentinel      The   Taluk   Magistrate  who  tried   the   case   acquitted   the       1894 
"  accused  under  Section  245,  Criminal  Procedure  Code,  on  the  sole  ground  JAN    25 
that  the  man  had  already  been  punished  departmentally  by  the  Superm-       •  --  - 
tendent  of  Police  by  receiving  a  black  mark  APPEL- 

Whether  he  ought  to  receive  double  punishment  was  not  the  question       LATE 
for    the    Magistrate    to    decide       Having    received    one    punishment,    it     CRIMI- 
may  not  seem   to  be  necessary  thut  he  should  be  charged  in  a  Magis-        JTAL 

11  trate's   Court      But   the   charge   having   been    brought,    the    Sub    Magis-       _^ 

trate  should  have  taken  evidence  and  disposed  of  it  on  its  merits  17  M, 

It    has    been    further    held    by    the    High    Court    in    ifcs    proceedings      278  =  1 
11  No    1074  of  13th  June  1872  that  a  conviction  of  a  police  constable  under  Weir  839. 
"  Section  44,    Act  XXIV  of   1859,   for  going  to  sleep  on  duty  is  legal  on 
the  ground  that  the  violation  of  duty  was  of  a  class  which  was  not  and 
11  could  not  be  provided  for  by  rules  framed  under  Section  10  of  the  Act 
"  (Also  High  Court's  Proceedings,  No    1601,  dated  3rd  October  1878)  " 
Mr    Wflddcrburn,  for  the  Crown 

JUDGMENT 

BEST,  J  — No  rules  sanctioned  by  Government  under  Section  10  of 
Act  XXIV  of  1859  have  been  brought  to  our  notice,  and  m  the  absence  of 
such  rules  the  accused  is  liable  to  be  prosecuted  under  Section  44  The 
mere  fact  of  a  departmental  punishment  having  been  awarded  is  not 
sufficient  to  exonerate  from  liability  under  Section  44,  though  the  circum- 
stance may  be  taken  into  consideration  in  passing  sentence.  I  would  set 
aside  the  order  of  acquittal  and  direct  the  Magistrate  to  dispose  of  the 
case  on  its  merits 

[280]  MUTTUSAMJ  AYYAR,  J  — I  am  also  of  the  same  opinion  In  the 
absence  of  any  rules  framed  by  Government,  the  departmental  punish- 
ment inflicted  on  the  accused  under  Section  10  of  Act  XXIV  of  1859 
does  not  bar  his  prosecution  under  Section  44  of  the  same  Act,  unless 
the  Magistrate  thinks  that  the  breach  of  duty  is  not  grave  but  tnval 
It  is  a  grave  violation  of  duty  on  the  part  of  a  police  officer 
to  go  to  sleep  whilst  on  guard,  and  I  would  follow  the  principle 
laid  down  by  this  Court  in  its  proceedings,  dated  the  3rd  October  1878, 
No  1601  Weir,  p  569  I  would  also  set  aside  the  order  of  acquittal 
and  order  a  re-trial  with  reference  to  the  foregoing  observations 


17  M.  280  (F.B.)=4  M.LJ.  104. 
APPELLATE  CIVIL— FULL  BENCH 

Before  SIT  Arthur  J    H    Collins,  Kt.,  Chief  Justice,  Mr    Justice 
Muttusami  Ayyar,  Mr    Justice  Shephard,  Mr    Justice  Best 
and   Mr.    Justice    Davies 


REFERENCE  UNDER  STAMP  ACT,   SECTION  46  * 
[1st  March,    1894  J 

Stamp  Act— Act  I  of  1879.  Schedule  I,  Article  4—' Agreement  to  lease.' 

An  agreement  by  a  zamindar  to  execute  a  formal  deed  of  lease  of  his  zamin- 
dari  which  is  under  attachment,  after  obtaining  a  certificate  from  the  Court 
under  Section  305  of  the  Civil  Procedure  Code,  is  an  '  agreement  to  lease ' 
under  Article  4,  Schedule  I  of  the  Stamp  Act 

[R.,_335  M    63  (70)=21  MLJ    44=9  MLT    142,  8  Iml    Cas    520] 

*  Referred  Case  No    4  of   1894 
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1M4  CASE  referred  for  the  decision  of  the  High  Court  under  Section  46  of 

MAR  1.    A.ct  T  of  1879  by  the  Board  of  Revenue,  Madras.     The  case  stated  was  as 
-,....          follows:  — 

FULL  "  On   ^ie    Hth   January    1886,    the    Zamindar  of    Sivaganga   entered 

BENCH.   \\  into  an  agreement  (marked  A)  with  the  Rajah  of  Nilambur  and  another 

-  "  to  lease  the  zamindari  to  the  latter  in  consideration  of  his  debts,  to  the 

17  M. 280.   "  extent  of  16  lakhs  of  rupees,  being  discharged  by  them.     At  the  time  of 

(FJB.)  =    "  the  agreement  the  zemindari  was  under  attachment  and  the  zamindar 

4^iii4"J'  "  undertook  to  execute  a  formal  deed  of  lease  after  obtaining  a  certificate 

1  "  from  the  Court  under  Section  805  of  the   Civil  Procedure  Code.     The 

"  agreement   in   question   was   engrossed   on    an   eight-anna    stamp    paper, 

"  [281]    apparently  under  Article  5   (c)  of   Schedule  I.     The  question   at 

"  issue  is  whether  the  stamp  was  sufficient,  and  if  not,  under  what  article 

"  of  Schedule  I  the  instrument  ought  to  have  been  stamped? 

"  The  main  grounds  on  which  it  is  contended  that  the  agreement  was 
"  properly  stamped  are  that  as  the  zemindari  was  under  attachment,  the 
"  document  was  not  and  oould  never  have  been  intended  to  operate  as  a 
lease,  and  that  the  subsequent  conduct  of  the  parties  resulting  even- 
M  tually  in  the  execution  of  a  formal  and  duly  stamped  deed  of  lease  makes 
"  it  clear  that  the  agreement  of  the  llth  January  1886  was  intended  as  a 
"  mere  agreement  and  nothing  else. 

"  The  Board,  while  conceding  that  the  agreement  was  not  intended 
"  to  operate  as  a  lease,  is  unable  to  accept  the  conclusion  that  it  is,  there- 
"  fore,  not  liable  to  duty  under  Article  4,  Schedule  T  of  the  Stamp  Act 
"  In  that  article  it  is  clearly  stated  that  an  agreement  to  lease  is  chargeable 
"  with  the  same  duty  as  a  lease,  and  there  is  no  saving  clause  to  indicate 
"  that  the  intention  (which  in  the  present  case  may  be  admitted)  subse- 
"  quently  to  execute  a  regular  lease  makes  any  difference.  The  charge 
"  of  the  full  duty  both  on  an  agreement  to  lease  and  on  a  lease  executed 
"  in  pursuance  thereof  is  guarded  against  by  the  proviso  to  Article 
"  39.  'The  Board  considers  that  the  law  may  be  read  as  meaning  that 
"  an  agreement  to  lease  is  chargeable  as  a  lease,  whether  an  actual 
"  lease  is  subsequently  executed  or  not  and  notwithstanding  any  bona 
"  fide  intention  on  the  part  of  the  executants  of  the  former  subsequently 
"  to  execute  the  latter;  otherwise  the  proviso  to  Article  89  would  be 
"  superfluous." 

The  Government  Pleader  (Mr    E.  B    Powell),  for  the  Crown. 
Mr.   W.  Granf,  for  plaintiff. 

JUDGMENT. 

We  are  of  opinion  that  the  document  is  an  agreement  for  a  lease, 
and  that  it  must  be  stamped  as  such  under  Article  4  notwithstanding  that 
Another  instrument  was  intended  to  be  executed. 
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[282]   APPELLATE  CIVIL  °CT  n- 

Before    Mr    Justice    Muttuaami  Ayyar   and   Mr    Justice    Beat  APPEL- 


LATE 
CIVIL. 


SANKUNNI  NAYAR   (Defendant  No.   2),   Appellant  in  Special 

Appeal  No.  779  of  1892  v    NARAYANAN  NAMBUDRI  AND  n  M 

ANOTHER   (Plaintiff  and   Defendant    No     1),    Respondents  *  282=4 

RAMAN   NAMBIAR   (Defendant   No,    1),   Appellant   in   Special  M-|--  J 

Appeal  No.  943  of  1892  v    NARAYANAN  NAMBUDRI 
AND  ANOTHER  (Plaintiff  and   Defendant   No     2), 
Respondents  *     [17th   March,    and   llth  October,    1893  ] 

Civil  Procedure  Code—  Act  XLV  of  1882,  Section  317—  Effect  of  benann  purchase,  and 
purchase  as  execution-debtor's  ayent 

Where  the  purchaser  at  an  execution  sale  is  the  agent  of  the  execution-debtor 
and  buys  the  properly  as  such,  though  he  advances  the  purchase  money  on  the 
understanding  that  he  is  to  be  repaid,  a  suit  for  possession  of  the  property  is 
maintainable  by  the  latter  against  the  former  Such  a  transaction  is  not  a 
mere  benami  purchase,  and  is  not  a  bar  to  such  a  suit  under  Section  317  of  the 
Civil  Procedure  Code 

[F,  18  M    436  (437),  Appr.,  10  ALJ    97-—  16  Ind    Gas    489  (491),   R  ,  20  M    349 
(353),   5  Bom    L  R,  329  (532),   D  ,  ?2  A    434   (439)] 

SECOND  appeal  against  the  decrees  of  E  K  Knahnnn,  Subordinate 
Judge  of  South  Malabar,  in  appeal  suitg  Nos  1064  and  1065  of  1890, 
confirming  the  decree  of  U  Achutan  Nayar,  District  Munsif  of  Nedun- 
ganad,  in  original  suit  No  339  of  1889 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgments  delivered  by  the  High  Court 

Sundara  Ayyar,   for   appellant  in  No    779 

Govmda  Menon,  for  respondents  in  No    779 

Sankaran   Nayar,   for   appellant  in   No    943 

BhasJiyam   Ayyangart  for  respondents  in  No    943 

JUDGMENT 

BEST,  J  —  These  two  appeals  aie  against  the  same  decree,  the  appeal- 
lant  in  No  779  being  the  second  defendant,  and  appellant  in  No  943  the 
first  defendant 

[283]  The  suit  was  brought  by  plaintiff  for  possession  of  two  items  of 
land  alleged  to  be  the  jenm  property  of  plaintiff's  house  and  demised  by 
plaintiff's  ancestor  on  kanom  for  Rs  412-9-2  to  a  former  karnavan  of 
defendants  2  to  15  in  Kollam  1040  (1864-65)  Plaintiff's  case  is  that 
on  the  land  being  sold  (in  1874)  in  execution  of  decree  in  original  suit 
No  232  of  1868,  obtained  against  plaintiff's  father,  it  was  purchased  by 
first  defendant's  late  karnavnn  Raman  Nambiar  benami  for  plaintiff's 
mana  (house),  the  said  Raman  Nambiar  having  been  appointed  by  plaint- 
iff's mother  manager  of  plaintiff's  mana,  plaintiff  being  an  infant  aged 
two  years  in  1048  (1872-73)  when  his  father  died;  that  Raman  Nambiar 
continued  as  such  manager  till  1054  (1878-79),  when  first  defendant 
was  -  appointed  as  his  successor  and  is  still  the  kanastan,  that  in  1064 
(1888-89)  when  the  kanom  was  renewed  to  second  defendant  at  the  advice 
of  the  first  defendant,  the  plaint  items  were  fraudulently  excluded 
Hence  this  suit 

*  Special  Appeals  Nos,  779  a^d  943  of  1892, 
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1S93  The  fifs^  defendant  denied  that  either  his  karnavan  or  himself  ever 

OCT.  11.  managed  on  behalf  of  plaintiff's  mana,  and  pleaded  that  the  purchase  in 

mm^  _       1874  was  made  by  his  karnavan  with  his  own  money  and  on  account  of 

APPEL-   h*s  own  tarwad  and  not  benami  for  plaintiff;  that  the  suit  was  opposed 

LATE      to  Sections  BO  and  317  of  the  Code  of  Civil  Procedure,  and  also  bad  for 

CIVIL»     misjoinder  of  causes  of  action;  further,  that  it  was  time-barred,  and  that 

_       plaintiff  attained  his  majority  more  than  three  years  before  the  institution 

17  M.      of  the  suit. 

Defendants  2  to  .5  supported  first  defendant,  and  the  other  defendants 
allowed  the  suit  to  proceed  ex  parte  as  far  as  they  were  concerned. 

The  two  lower  Courts  have  concurred  in  finding  that  at  the  date 
of  the  purchase  of  the  plaint  property,  first  defendant's  karnavan  was 
managing  on  behalf  of  plaintiff's  mana;  that  he  did  in  fact  purchase  the 
property  for  the  plaintiff's  illom,  though  the  money  paid  was  first  defend- 
ant's karna  van's  own;  that  there  was  no  adverse  possession  till  January, 
1889  when  plaintiff  granted  the  renewal  kanom  and  first  defendant  execut- 
ed the  kanom  deed  XXIII  shortly  after  for  the  plaint  land;  also,  that 
the  suit  is  brought  withn  ithree  y^ars  of  plaintiff's  attainment  of  majority, 
and  that  the  cause  of  action  did  not  arise  till  January  1889  It  has  further 
been  found  that  the  suit  is  not  bad  either  for  misjoinder  of  causes  of 
action  or  under  Section  30  of  the  Code  of  Civil  Procedure 

[284]  The  principal  contention  before  this  Court  is  that  the  suit 
is  bad  as  being  opposed  to  Section  317  of  the  Code  of  Civil  Procedure, 
which  declares  that  "  no  suit  shall  be  maintained  against  the  certified 
"  purchaser  (at  a  Court  sale)  on  the  ground  that  the  purchase  was  made 
*'  on  behalf  of  any  other  person,  or  on  behalf  of  some  one  through  whom 
"  such  other  person  claims." 

The  District.  Munsif  held  the  above  section  to  be  no  bar  to  the  suit, 
because  "  the  auction  was  held  and  the  sale  certificate  granted  before  the 
"  new  Act  (X  of  1877)  came  into  force  and  the  provisions  of  Section  317 
"  apply  to  a  certified  purchaser  under  the  Act."  But,  as  well  observed  by 
MAHMOOD,  J.,  in  Aldwell  v.  Ilahi  Baksh  (I)  Section  317  of  the  present 
Civil  Procedure  Code  has  not  altered  in  pnnciple  the  rule  of  law  contained 
in  Section  260  of  the  old  code  (VIII  of  1859).  The  Subordinate  Judge's 
reason  for  holding  this  suit  not  to  fall  within  the  prohibition"  contained 
in  Section  317  is  because  it  was  held  in  Sohun  I  sail  v.  La/a  Gi/a  Pershad 
(2)  that  Section  260  of  Act  VIII  of  1859  did  not  preclude  a'  suit  by  a 
decree-holder  against  the  certified  purchaser  for  the  purpose  of  establish- 
ing his  right  to  bring  the  property  to  sale  in  execution  as  the  property  of 
the  judgment-debtor,  and  "  if  so,"  says  the  Subordinate  Judge  "  I  do 
"  not  see  why  the  judgment  -debtor  himself  cannot  bring  a  suit  for  a 
"  declaration  that  the  property  was  purchased  by  his  agent  benami  for 
"  himself."  I  imagine,  however,  that  it  is  this  latter  case  that  the 
legislature  had  expressly  in  view  in  enacting  Section  317.  As  observed 
by  the  Chief  Justice  and  HANDLEY,  J.,  in  Rama  Kurup  v.  Sridevi  (3) 
"  the  object  of  the  section  is  to  put  a  stop  to  benami  purchases  at  execu- 
"  tion  sales,  and  this  object  can  only  be  carried  out  by  enforcing  it  in  all 
44  cases  without  regard  to  consequences."  As  further  observed  in  the 
same  judgment,  "  It  is  not  a  sufficient  reason  for  declining  to  carry 
"  out  the  express  terms  of  the  section;  that  to  do  so  would  be 
to  allow  a  fraud  to  be  perpetrated.  The  person  in  whose 

(i)  5  A.  478.  (2)  6  N.W.P.  265,  (3)  16  M.  290 
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name  a  purchase  has  been  made  for  the  benefit   and  with  the  money       1893 
of  another,   of  course,   commits  a  fraud  in  claiming  the  property  as  his  QCT   n 

own.     Nevertheless,   the   law  says   that   a   suit   shall   not  be  maintained      

against   him   on   the   ground   that    the   purchase    was    benami    and   thus    APPEL- 
provides   that   his    fraud    [288]    shall   prevail  "     As    was    also   remarked      LATE 
n  Ramaknahnappa  v.  Adinarayana  (1)  "  the  effect  of  Section  317  can  only      CIVIL. 

be  taken  to  be  to  enable  certified  purchasers  and  those  claiming  under       

them    to    avoid    any    arrangement    made    with    them    m    regard    to    the       17  M. 
purchase  in  the  nature  ot  a  trust,"  242-4 

The  present,  however,  is  not  a  case  of  benamidar  .pure  and  simple      It    M.  L.  J. 
IB  found  that  Raman  Nambiar  was,  at  the  time  of  the  purchase,  manager        **' 
on    behalf    of    plaintiff,    who    was    an    infant,    and    that    other  would-be 
purchasers  of  the  property  abstained  from  bidding,  because  they  weie  given 
to  understand   that  the  purchase  by  Raman  Nambiar  was  being  made  by 
him  as  such  rnanagei   and  on  behalf  of  the  minor      Consequently,  property 
worth  Its    2,000  was  allowed  to  be  knocked  down  for  Rs    230      Moieover, 
Raman    Nambiar   never    set    up    any    claim    to    the    property    as    his    own 
Such  being  the  coae,  T  do  not  think  the  first  defendant  can  be  allowed  to 
succeed  in  his  attempt  to  secure  the  property  for  himself  under  colour  of 
Section  317   of  the  Civil   Procedure  Code 

But  first  defendant  is  entitled  to  interest  on  the  KB  230  decreed  to 
him  from  25th  July  1874,  the  date  of  sale  *  The  Lower  Courts'  decrees 
will,  therefore,  be  modified  b\  directing  plaintiff  to  pay  to  first  defendant 
interest  at  6  per  cent,  per  annum  from  25th  July  1874  to  date  of  payment 
on  the  Rs  230  decreed  to  first  defendant  Plaintiff  and  first  defendant 
will  pay  each  other  cobts  of  the  appeal  proportionate  to  the  amount  allowed 
and  disallowed. 

Second  defendant's  appeal  No  779  is  dismissed  with  costs 
MUTTUSAMI  AYYAR,  J  — I  come  to  the  same  conclusion  The  question 
for  determination  in  these  second  appeals  is  whether  upon  the  facts 
found  the  decision  of  the  Courts  below  is  correct  The  substantial  paities 
to  this  suit  are  the  son  of  execution-debtor  in  original  suit  No  232  of  1868 
and  the  representative  of  the  ceitified  purchaser  at  the  Court  sale  held  in 
execution  of  the  decree  passed  therein  It  is  provided  by  Section  317 
ol  the  Civil  Procedure  Code  that  no  suit  shall  be  maintained  against 
the  certified  pin-chasev  on  the  ground  that  the  purchase  was  made  on  be- 
half of  any  other  person,  01  of  some  one  through  whom  such  other  pel  son 
claims  Although  Act  V11I  of  1859  w  as  in  torce  when  the  sale  took  place 
in  the  present  case,  Section  317  has  not, [288]  as  obseived  in  Aldwell  v. 
Ilahi  Balhfih  (2)  altered  m  pimciple  the  rule  of  law  contained  in  Section 
260  of  Act  VI11  of  1859  That  rule  is  not  that  a  benami  purchase  is  void 
altogether,  but  that  it  shall  not  be  available  as  a  ground  of  action  against 
a  certified  pui chaser  The  Priv}  Council  held  in  Lokhee  Narain  Roy 
Chowdhnj  v  Kalypuddo  Bandopadhya  and  Shamapuddo  Bandopadhya  (3) 
that  when  the  certified  purchaser  is  the  plaintiff,  the  real  owner,  if  in 
possession,  and  if  he  honestly  obtained  that  possession,  ma\  iely  on  the 
benami  purchase  as  a  ground  of  defence  It  was  also  pointed  out  by 
this  Court  in  Ramaknshnappa  v  Adinarayana  (1)  that  a  benami  purchase 
is  not  invalid  even  as  a  ground  of  claim  as  against  defendants  who  are 
neither  certified  purchasers  nor  claim  undei  them  Anothei  limitation  of 

the  rule  is  that  indicated  by  the  second  paragraph  of  Section  317,  v\ss  ,  that 

_______ 
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nil  ^6  Pro^ec^on  vouchsafed  to  a  certified  purchaser  does  not  extend  to 
UCT.  11.  cases  of  fraud.  The  suit  from  which  these  second  appeals  arise  was 
brought  against  the  anandravan  of  the  certified  purchaser,  and  the  ground 
APPEL-  on  which  the  Courts  below  rest  their  decision  is  that  the  plaintiff  is  the 
LATE  beneficial  owner,  and  that  the  certified  purchaser  under  whom  the  first 
CIVIL,  defendant  claims  is  benami  purchaser  or  his  trustee.  This  ground  of 
~""  decision  is  inconsistent  with  the  effect  of  section  817  which  is  described  in 
R<wwkri*hnappa  v.  Adinarayana  (1)  as  enabling  the  person  claiming  under 
^e  certined  purchaser  to  avoid  any  arrangement  made  regarding  the 
benami  purchase.  If  the  facts  found  disclosed  a  benami  purchase  and 
nothing  more,  the  appeals  must  prevail.  But  it  is  also  found  that  Kaman 
Nambiar  was,  at  the  time  of  the  Court  sale,  managing  the  affairs  of  res- 
pondent's illom  as  its  agent  and  that  he  bought  the  land  as  such,  though 
he  advanced  the  purchase  money,  on  the  understanding  that  he  was 
to  be  repaid.  It  is  also  found,  as  a  fact,  that  the  market  value  of  the 
land  in  dispute  was  Ks.  2,000,  whilst  it  was  brought  at  the  Court  sale 
for  Ks.  230.  The  District  Munsif  observes  that  there  is  strong  evidence 
to  show  that  numerous  persons  who  went  to  bid  at  the  Court  sale  were 
dissuaded  from  doing  so  by  Raman  Nambiar,  who  represented  to  them 
that  he  was  buying  the  land  for  the  use  of  respondent's  iliom.  It  is  also 
found  that  llaman  Nambiar  continued  to  be  the  [287]  agent  of  the  illom 
till  his  death,  and  that  after  him,  the  first  defendant  was  agent  until 
the  date  of  the  controversy  which  resulted  in  this  litigation.  Until  1889, 
the  kanom  originally  granted  by  the  illom  was  outstanding,  and  it  does 
not  appear  that  Raman  Nambiar  ever  asserted  his  title  to  the  land  in 
dispute,  or  that  the  first  defendant  asserted  the  right  of  his  tarwad  to  it 
prior  to  1889.  Under  these  circumstances,  I  consider  that  the  decision 
of  the  Courts  below  can  be  supported  on  the  ground  that  Raman  Nambiar 
brought  the  land  as  agent  of  plaintiff's  illom  subject  to  a  charge  in  his 
favour  for  the  amount  advanced  by  him,  and  that  until  1889  the  land 
was  treated  as  the  property  of  the  illom;  otherwise  an  agent 
would  be  enabled  to  make  a  profit  out  of  his  principal's  property,  which 
he  intended  to  deal  with  as  agent,  and  contniued  to  do  so  till  1889,  and 
thereby  to  turn  the  understanding  on  which  his  name  was  inserted  in  the 
certificate  and  the  land  was  since  held  into  a  means  of  perpetrating 
fraud  on  his  principal.  I  also  think  that  interest  should  be  awarded  on 
Rs.  230  in  the  decree  proposed. 

I  concur  with  my  learned  colleague  on  the  other  questions  raised  on 
second  appeal  and  in  the  decree  proposed  by  him. 


(i)  8  M.  5". 
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17  M.  287  1893 

APPELLATE  CIVIL  DEC.  12. 

Before    Mr.    Justice   Muttusami  Ayyai    and   Mi.    Justico   Beat.  APPEL- 

LATE 


NAUASIMHA  RAZU    (Plaintiff  No     1),   Appellant   v     VEERABHADUA 
RAZTJ  AND  OTHERH  (Defendants  Nos.  2  and  3  and  Plaintiff  No    2),  17  M,  287. 

Respondents*     [1st,   2nd,   3rd  November  and  12th  December,    1893.  J 
Hindu  law  —  Inheritance  —  Illatom   adoption  —  \apratibandha  property 

There  is  no  evidence  thai  the  custom  of  illalom  adoption  exisls  among  Ihe 
Kondaia/u  caste  of  ihe  Vizagapatam  district  Saprahbandha  (liable  to  ohsl  rut- 
lion)  property  vests  in  the  heirs  in  existence  at  the  time  the  inheritance  opens, 
and  is  not  suhjcct  to  variation  by  the  subsequent  birth  of  any  co-hen 

|R,  20   M    207    (217)  1 

APPEAL  against  the  dcciee  ot  H  11.  Farmci  ,  Distncl  Judge  oi  Vizaga- 
patam,  in  onginal  suit  No  3  of  1890 

[288]  The  facts  of  the  case  appear  sufficient!  v  for  the  purpose  ot  this 
report  m  the  following  ]udgfnont  of  the  District  Judge  — 

"  The  facts  of  the  case  as  set  forth  m  the  plaint  aie  as  follows: 

"  The  patties  to  the  suit  au>  related  as  shown  in  the  pedigree  given 
11  below 

V    Sitarama  Raz,  laimmlar  --  Subhadiayama,  wife  of   zemindar, 


Bhoja    Razu 

(second 
plaintiff) 


Sany&si 

Razu,  son  of  zammdarni                         Silayamma,  daughter. 

1 

Soubhagya.aia 
Patta  Mahadevi 
Garu,  \\ife  of 
first  defendant 
(third  defend- 
ant) 

Suryanarayana 
Razu,  firrl 
defendant, 
zammdar 

Veerabhadra 
RAZU  (second 
defendant), 
zammdar 

1 
Gajapaliraz 

Narasimharaz 
(first  plaintiff) 

S     Gopalraz 

Balarama- 
swamyraz 
(third  supple- 
mental 
plaintiff). 

11  Sn  llajali  Vynclierla  8itaiainara/.u  Garu  possessed  the  zemindan 
11  estate  of  Kurupam  and  some  moveable  piopei'ty  and  died  in  1830  At 

the  time  of  his  death  there  weie  living  his  \\idow  Sitayama,  his  son 
11  Sanyasi  llazu,  and  two  daughters  Sitayama  and  Gangayarna  This 
"  San>asi  Uazu  lived  only  for  fifteen  days  after  the  death  of  his  father. 
"  The  whole  of  the  Kuiupam  zamindari,  therefore,  vested  m  his  mother, 

\vho  died  m  1841,  being  in  possession  of  the  estate  until  the  date  of  hei 
"  death  In  1835,  Subhadrayama  Garu  married  her  daughter  Sitayama 
11  Garu  to  one  Silavarnsam  Sanyasi  Razu  Gaiu,  an  inhabitant  of  Pachi- 
11  penta  She  constituted  him  her  diatom  son-m-law,  and  as  such  his 
"  sons  would  be  heirs  to  the  family  property 

"  At  the  time  of  the  death  of  Subhadrayama  Garu,  the  first  defendant 
"  had  been  to  Sitayama  Garu,  subsequently  Gajapati  Raz,  father  of 
11  first  plaintiff,  the  second  plaintiff,  and  one  Gopal  Razu  were  born  This 
11  Gopal  Razu  died  without  issue  As  the  1st  defendant  was,  at  the  time 
11  of  the  death  of  Subhadrayama  Garu  (1841)  a  minor,  the  estate  was 
11  taken  under  the  Court  of  Wards,  and  was  managed  by  them  until  1856, 

*  Appeal  No   85  of  1892 
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1893       "  w^en  the  estate  was  handed  over  to  the  first  defendant,  he  having  then 
D"EC.  12    "  attained  majority  and  as  he  was  the  senior  member  of  the  family. 

"  Since  1856,  first  defendant,  as  the  head  of  the  family,  has  managed 
the  estate.  Plaintiffs  were  living  jointly  with  the  defendants.  About 
seven  or  eight  months  ago  first  defendant  [289]  purchased  the  Chemudu 
zamindari,  and  got  the  sale-deed  executed  in  the  name  of  his  son,  the 
__  2nd  defendant.  This  property  having  been  purchased  with  joint  funds, 
17  M.  287.  "  a^  ^ne  members  of  the  family  are  entitled  to  a  share  in  it.  Accordingly 
"  first  plaintiff  demanded  a  share  in  this,  as  well  as  in  the  other  pro- 
"  perties,  but  the  first  defendant  refused  to  give  any  share.  The  second 
"  plaintiff  brought  a  pauper  suit  in  respect  of  the  share  due  to  him  in 
44  original  suit  No.  19  of  1879  on  the  file  of  this  Court;  but  his  suit  failed, 
"  as  second  plaintiff  was  found  not  to  be  a  pauper.  Hence  the  suit  for 
"  partition  of  the  properties  mentioned  in  the  schedules  annexed  to  the 
"  plaint. 

"First  defendant's  answer  is.  —  The  zamindari  of  Kurupam  is  an 
4<  impartible  zamindari,  governed  by  the  rule  of  primogeniture.  The  late 
44  Subhadrayama  took  the  first  defendant  in  adoption  in  1839,  with  the 
4<  permission  of  her  late  husband,  and  plaintiffs  are  not  entitled  to  any 
"  share. 

44  As  at  the  time  of  the  death  of  Subhadrayama,  there  were  no  sapin- 
"  das  or  samanodahas  belonging  to  the  legitimate  branch  of  the  Vyricherla 
"  family;  first  defendant  as  the  only  sister's  son  of  the  last  full  owner 
"  then  in  existence  had  the  exclusive  right  to  inherit  the  zamindari, 
"  irrespective  of  his  right  as  the  adopted  son. 

"  Subhadrayama  never  married  her  daughter  to  Sanyasi  Itazu  Garu 
44  with  the  object  that  he  should  be  her  illatom  son-in-law,  and  that  his 
44  issue  should  inherit  the  zemmdari.  Even  if  she  had  such  an  inten- 
"  tion,  it  cannot  have  any  effect,  being  opposed  to  custom  and  Hindu  law. 

44  Plaintiffs  and  first  defendant  never  constituted  an  undivided  family. 
44  The  purchase  referred  to  in  paragraph  10  of  the  plaint  was  from  second 
44  defendant's  own  funds.  Even  if  that  is  not  proved,  plaintiffs  cannot 
"  claim  anything  in  this,  enough  they  may  be  found  entitled  to  the  other 
44  estate,  inasmuch  as  the  purchase  was  made  from  the  savings  of  the 
"  zamindari,  and  so  formed  the  exclusive  property  of  the  first  defendant. 
4<  The  suit  is  barred  by  limitation.  This  Court  has  no  jurisdiction  to  try 
44  the  suit  in  respect  of  Gumma  Mutta  and  Konda  Mutta.  The  schedules 
44  are  incorrect.  The  plaint  is  not  properly  stamped.  The  suit  so  far  as 
44  second  plaintiff  is  concerned  is  res  judicata.  The  suit  is  barred  by 
44  limitation  The  second  defendant  contended  that  there  is  no  cause  of 
44  action  against  him,  and  the  third  defendant  disclaimed  [290]  all  interest, 
"  and  stated  that  she  merely  acted  as  guardian  of  the  second  defendant, 
41  her  son. 

44  The  following  issues  were  framed:  — 
*4  (1)  Is  the  suit  barred  by  limitation? 
"  (2)  Is  the  claim  of  second  plaintiff  res  judicata? 

(3)  Was    first    defendant    adopted    by     Subhadrayama    Garu    as 

44  alleged  in  paragraph  8  of  first  defendant's  written  statement, 
44  and  if  so,  is  such  adoption  invalid  for  the  reasons  stated  by 
44  the  plaintiff? 

(4)  In    case    the    factunt    of    adoption    is    proved,    are    plaintiffs 

4<  entitled  to  question  the  validity  of  this  adoption,  or  are  they 
44  precluded  from  doing  so,  either  by  estoppel,  by  conduct  or  by 
"  lapse  of  time? 
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"  (5)  In  the  event  of  its  being  found  that   the  first  defendant  was 

"  not    duly    adopted,    whether    the    right    under    which    first   DECi  \2 

11  defendant    succeeded    to    the    Kurupam    zemmdari,    which      L_ 

"  vested  in  first  defendant  in  1841  was  partially  divested  by    A.PPEL- 
11  the  subsequent  birth  of  brothers,   in  other  words,   did  the       JLATE 
"  brothers  become,  on  their  birth,  co-parceners  with  him  (first      QviL 

"  defendant)?  ' 

"  (6)  Is  there   a   valid  custom   among  the   Kondarazu   caste  of  the   17  M.  287 
11  Vizagapatam    district    to    take    an    illatam    son-in-law    as 
"  alleged  by  plaintiff? 

11  (7)  Did   Subhadrayama   take    Silavamsam    Sanyasi    Razu   in    1885 

"as  an  illatam  son-m-law  in  accordance  with  such  custom1'* 

"  (8)  Is  the  zemmdari  paitible  and  governed  by  the  ordinal  y  Hindu 

"  law,  or  is  it  impartible  and  governed  by  the  rule  of  primo- 

11  gemture? 

"  (9)  Has  the  Court  ]unsdiction  with  regaid  to. the  plaint  Muttahs 
11  — Gumma  Mutta  and  Conda  Mutta — situated  in  the  juns- 
"  diction  of  the  Agent  to  the  Governor  at  Vizagapatam?" 
On  the  fifth  issue  the  District  Judge  tound  that  the  right  under  which 
the  first  defendant  succeeded  to  the  zemmdari  \vas  not  partially  divested 
by  the  subsequent  birth  of  brothers,   and  that  under  Hindu  law  an  estate 
cannot  be  thus  divested  when  the  estate  is  taken  by  obstructed  inheritance 
On  the  sixth  and  seventh  issues  the  Judge  found  in  the  absence  of  evidence 
that  no   such    [291]    custom   as   that   alleged   by   the   plaintiff   existed,    and 
dismissed  the  suit 

The  first  plaintiff  preferred  this  appeal 
Mr    Michell  and  Rama  Rau,  for  appellant 
Subiamanya  Ayyar,  for  respondents  Nos    1  and  !2 

JUDGMENT 

We  are  of  opinion  that  the  findings  of  the  District  Judge  on  the  fifth, 
sixth  and  seventh  issues  recoided  by  him  are  coirect  and  sufficient  for  the 
dismissal  of  the  plaintiff's  suit 

These  issues  are  as  follows  — 

"  (5)  In  the  event  of  its  being  found  that  the  fiist  defendant  was 
11  not  duly  adopted,  whether  the  right  under  which  first  defend- 
11  ant  succeeded  to  the  Kurupam  zemmdari,  which  vested  in 
"  first  defendant  m  1841  was  partially  divested  by  the  sub- 
11  sequent  birth  of  brotheis,  in  other  words  did  the  brothers 
11  become  on  th5ir  birth  co-parceneis  \vith  first  defendant? 
"  (6)  Is  there  a  valid  custom  among  the  Kondarazu  caste  of  the 
"  Vizagapatam  district  to  take  an  illatam  son-m-law  as 
11  alleged  by  plaintiff? 

"  (7)  Did  Subhadrayama  take  Silavamsam  Sanyasi  Razu  m  1835 
11  as  an  illatam  son-in-law  m  accordance  with  such  custom?" 
As  to  the  sixth  issue  there  is  na  evidence  whatever  and  no  attempt 
has  been  made  by  the  plaintiffs  to  prove  that  the  custom  of  illatam  exists 
among  the  Kondarazu  caste  of  the  Vizagapatam  district  Plaintiff's  first 
witness  says,  however,  that  before  the  marriage  of  Sanyasi  Razu  with 
Sitayama,  the  daughter  of  Subhadrayama  (the  widow  of  the  former 
zemindar)  Subhadrayama  told  Sanyasi  Razu  that  "  if  his  wife  had  male 
11  child  she  would  hand  over  the  zemindan  to  that  child  "  Our  atten- 
tion is  called  to  a  statement  recorded  as  made  by  second  defendant's 
third  witness  Gattupalli  Jagamma  in  the  following  words  — "  Sitayama's 
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1(03  "  husband  alone  was  taken  as  illatam.  Gangayama's  husband  was  not 
DEC  12  "  ^ak°n  as  iWfltaw."  Ganyama  was,  it  must  here  be  observed,  the 
younger  sister  of  Sitayama.  This  statement  in  record  is  made  in  answer 
to  the  Court's  question  "  was  Gangayama's  husband  also  taken  as 
"  illatam."  This  is  in  a  deposition  taken  by  the  District  Munsif  of 
Parvatipur.  The  witness  was  a  woman  and  uneducated.  She  had 

not  stated  that  Sitayama 's  husband  was  taken  as  illatam.  It  is 

17  M  2S7.  therefore  difficult  to  understand  how  the  witness  came  to  be  [292] 
asked  if  Gangayama's  husband  was  also  taken  as  illa/tam  and  this  after 
her  examination  had  been  closed  As  is  contended  on  behalf  of  first  and 
second  respondents,  the  conduct  of  the  parties  has  been  quite  incon- 
sistent with  that  custom  of  illatam;  for  if  Sanyasi  Raju  had  been  m  fact 
adopted  under  that  custom  he  himself  should  have  succeeded  to  the 
zemindari  which  he  admittedly  never  claimed  to  have  done  even  as  against 
Subhadrayama.  There  can  be  little  doubt,  we  think,  that  the  alleged 
taking  of  Sanyasi  Razu  as  an  illatam  son-in-law  is  not  true. 

Failing  this  contention,  it  is  clear  that,  if  plaintiffs  are  entitled  at 
all,  it  is  as  the  last  zemindar's  sister's  son,  i.e.,  as  bandhus,  who  take  by 
inheritance  and  not  by  survivorship.  The  property  was,  therefore,  Sapra- 
tibandha  (liable  to  obstruction)  which  vests  in  the  heirs  in  existence  at 
the  time  when  the  inheritance  opened  and  is  not  subject  to  variation  by 
the  subsequent  birth  of  any  co-heir.  The  case  in  Krishna  v.  Sami  (1) 
referred  to  by  the  appellant's  counsel  was  one  relating  to  Apratibandha 
or  unobstructed  property. 

It  is  clear  from  the  plaint  that  when  the  suit  was  instituted  the 
plaintiffs  had  overlooked  this  obstacle  in  their  way;  for  in  paragraph  7 
they  speak  of  first  defendant  alone  having  been  born  before  Subhadra- 
yama's  death,  and  of  first  plaintiff's  father  and  his  other  two  brothers  and 
sisters  as  born  subsequently.  That  such  was  the  fact  is  also  seen  from 
Exhibit  LXVT,  a  petition  presented  by  Sitayama  to  the  Governor's  Agent 
on  21st  September  1841,  in  which  she  speaks  of  herself  as  the  mother  of 
one  son  alone  (eka  putra).  This  is  evidence  entitled  to  more  weight  than 
the  statements  of  plaintiffs'  first  and  second  witnesses.  The  worthlessness 
of  the  evidence  of  plaintiffs'  first  witness  is  moreover  apparent  from  the 
answers  given  by  him  in  cross-examination. 

As  to  the  adoption  of  first  defendant  by  Subhadrayama,  the  evidence 
as  to  her  being  authorized  by  her  husband  to  make  the  adoption  is  very 
far  from  satisfactory.  Moreover,  her  husband  was  not  the  last  male  owner 
as  his  son  (a  child  of  four  years)  survived  him  for  a  month  (more  or  less). 
There  can  be  no  doubt,  however  that  Subhadrayama  did  herself  take  the 
first  defendant  and  treat  him  as  the  heir  to  the  zemindari.  Though  it 
may  be  doubted  whether  this  adoption  was  made  under  legal  authority, 
there  can  be  no  doubt  that  it  was  recognized,  and  that  the  late  first 
F293]  defendant  was  in  possession  on  the  strength  of  it  from  the  date  of 
Subhadrayama 's  death  in  1841  till  the  institution  of  the  present  suit  in 
1890.  According  to  first  plaintiff's  own  evidence  the  property  which  stood 
in  his  father's  name  came  to  himself  exclusively  and  first  defendant  was 
given  no  share  in  it.  First  plaintiff  admits  further  that  till  the  institution 
of  this  suit  he  described  himself  by  his  father's  house  name  Silavamsam, 
and  not  as  Vyricherla  which  is  the  description  applicable  to  the  zemindar's 
family  Plaintiff's  third  witness,  who  speaks  to  the  maintenance  of  the 
late  first  defendant's  brothers  and  sisters  by  that  defendant,  says  that  each 
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of  the  brothers  got  half  a  measure  of  rice  daily  which  first  defendant  "-stop-  ^ 

"  ped  when  he  was  displeased,"  and  that  "  some  servants  got  rations  like   £)EC    j2 
"  the   brothers  "     There   is   no  evidence   on   behalf   of   plaintiffs   that   this 
maintenance  was  claimed  as  a  right  and  that  the  grant  of  it  was  not  an 
act  of  brotherly   kindness  on   the   part   of  first   defendant      The   Judge   IB 
right,  therefore,  in  holding  the  suit  to  be  time-barred  CIVIL 

A    consideration    of    the    issue    whether    the    xemmdan    is    partible    IB  _ 

unnecesary  under  these  circumstances,  as  on  the  finding  that  first  plaintiff    17  M. 247 
(the   only   appellant)   was   not   born   when   the   property   vested  in   the   late 
first  defendant,  plaintiffs'  suit  must  fail      First  defendant  thus  became  the 
exclusive  owner  and  on  his  death  the  property  belongs  to  his  sou,  now  the 
sole  respondent,    as  the  nearei   heir  than   appellant 

The  appeal  must  be  dismissed  with  costs 
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APPELLATE   CIVIL 

Bcfoic  Mi1    Justice  Mutt  Miami  Ayyar  and  Mr    Justice  Best 


YELU  PILLM  AND  OTHEiis   (Plaintiff*),   Appellants   v     GIIOBE 
MAHOMED   AND   OTHERS    (Defendant a) ,    Respondents  * 

[20th   Septembei    and   15th   Octobei,    1898  ] 
Limitation — Limitation    Act — Act    XV    of     1877,     Schedule    II,    Article    85 — Mutual 

aiLOHIlt 

To  constitute  a  mutual  account  there  must  be  transactions  on  each  side 
creating  independent  obligations  on  tha  othei,  and  not  merely  transactions 
which  create  1294]  obligations  on  the  one  side,  those  on  the  other  being  mciely 
complete  or  partial  discharges  of  such  obligations  Thus  an  account  consisting 
of  entries  of  payments  made  by  one  party  in  reduction  of  his  debt  to  the  othei, 
and  of  payments  made  by  the  lattei  on  behalf  of  the  former  party  for  the  same 
puipose  is  not  a  mutual  account  within  the  meaning  of  Article  85  of  Schedule  II 
of  the  Limitation  Act 

Hirada  Basappa  v    Gadiyi  MuddaJ*pa  (i)  cited  and  followed 
A   shifting  balance   is   a  test   of   mutuality,   but   its  absence   is   not  conclusive 
pi  oof  against  mutuality 

IR,  22  B  006  (609),  34  M  513  (516)=8  Ind  Cas  141=21  MLJ  391=8  MLT  412 
=  (1911)  MWN  1,  17  Ind  Cas  48=23  MLJ  516=  (1912)  M  \V  N 
1204,  13  MLJ  210,  22  MLJ  14  (22)  =  10  MLT  409=(1911)  2  MWN  440, 
132  IJ  R  1907  J 

APPEAL  against  the  decree  of  H  11  O' Fan  ell,  District  Judge  of 
Tnchmopoly,  m  oiigmal  suit  No  33  of  1890 

The  plaintiffs  sued  us  heirs  to  their  lather,  u  brokei ,  who  had  had 
continuous  dealings  with  the  defendants,  to  recovei  fiorn  them  the  sum 
of  Its  3,016-1-6  The  plaintiffs'  account  (with  which  the  defendants' 
accounts  agreed)  ran  from  the  23rd  September  1885,  on  which  date  a 
balance  was  struck  and  a  settlement  made  m  favour  of  the  plaintiffs, 
to  the  7th  Octobei  1890,  on  which  date  they  showed  a  balance  of 
Bs  3,016-1-6  m  the  plaintiffs'  favour,  the  sum  now  sued  for  Payments 
had  been  made  from  time  to  tune  and  balances  struck  on  both  the 
plaintiffs'  and  defendants'  accounts,  but  with  one  gmall  exception  in  1885 
the  account  was  invariably  in  favour  of  the  plaintiffs  The  District  Judge 
held  that  the  plaintiffs'  account  did  not  fall  under  Article  85,  Schedule  II 
of  the  Limitation  Act,  since  to  bring  a  case  within  that  article  there  must 

*  Appeal  No   8g  of  "1892 
(i)  6  M.H.CR    142 
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be  a  fluctuating  balance,  at  times  in  favour  of  one  party  and  at  times  in 
favour  of  the  other,  and  in  the  present  case  the  solitary  item  referred  to 
above  being  beyond  the  period  of  limitation,  and  therefore  not  availing  the 
plaintiffs*  case,  the  amounts  prior  to  the  3rd  November  1887  were  barred, 
and  passed  a  decree  in  favour  of  the  plaintiffs  for  the  amounts  due  between 
the  3rd  November  1887  and  the  close  of  the  accounts. 

The  plaintiffs  preferred  this  appeal. 

Rama  Raw,  for  appellants. 

T.  Rangachariar,  for  respondents. 

JUDGMENT. 

The  only  point  argued  in  this  appeal  is  as  to  the  correctness  of  the 
Judge  in  holding  that  the  account  on  wh'ich  plaintiffs  rely  is  not  a  mutual 
account  within  the  meaning  of  Article  85  of  Schedule  II  of  the  Limitation 
Act. 

The  reason  assigned  by  the  District  Judge  is  that,  with  one 
trifling  exception,  and  that  beyond  the  period  of  limitation,  the  [295] 
account  has  been  invariably  in  favour  of  plaintiffs.  He  says:  "  althogh  it 
4<  ma}  not  be  necessary  in  order  to  bring  the  case  within  Article  85  of  Act 
"  XV  of  1877  that  there  should  be  actual  demands,  it  is  necessary  that 
"  the  balance  should  fluctuate,  being  at  times  in  favour  of  one  party  and 
"  at  times  in  favour  of  the  other,"  and  in  support  of  this  proposition  he 
refers  to  Harrandas  Hemraj  v.  Vissandas  Hemraj  (1)  and  Hajee  Syud 
Mahomed  v.  Mussamut  Ashrufoonnissa  (2). 

In  the  former  case  it  was  said  by  Sir  Charles  Sargent,  C.  J.,  that  the 
corresponding  clause  of  Act  IX  of  1871  appeared  to  have  been  intended  to 
apply  to  "  cases  where  the  course  of  business  has  been  of  such  a  nature  as 
"  to  give  rise  to  reciprocal  demands  between  the  parties;  in  other  words, 
"  where  the  dealings  between  the  parties  are  such  that  sometimes  the 
"  balance  may  be  in  favour  of  one  party  and  sometimes  of  the  other." 
The  meaning  of  which  is  not  that  there  must  have  been  such  a  shifting 
balance,  but  such  was  a  possible  and  likely  incident  of  the  mutual  trans- 
actions with  regard  to  which  the  account  was  kept. 

The  decision  in  Hajee  Syud  Mahomed  v.  Mu&mmut  Ashrufoonnissa  (2) 
is  authority  for  the  proposition  that  the  mere  fact  of  the  balance  having 
been  in  favour  of  the  defendant  on  some  occasions  is  not  sufficient  to  con- 
stitute the  account  a  "  mutual,  open  and  current  account." 

A  shifting  balance  may,  no  doubt,  be  a  test  of  mutuality,  but  its 
absence  cannot  be  taken  to  be  conclusive  proof  against  mutuality. 

The  reason  assigned  by  the  Judge  for  his  finding  is  therefore  not 
valid;  but,  nevertheless,  his  decision  is  correct.  The  rule  to  be 
applied  is  to  be  found  in  the  judgment  delivered  by  the  late  Mr.  Justice 
Hollbway  in  Hirada  Basappa  v.  Oadigi  Muddappa  (3).  "  To  be  mutual 
"  there  'must  be  transactions  on  each  side  creating  independent  obli- 
"  gations  on  the  other,  and  not  merely  transactions  which  create  obli- 
gations on  the  one  side,  those  on  the  other  being  merely  complete  or 
"  partial  discharges  of  such  obligations,"  The  amounts  credited  to  defend- 
ant in  the  account  kepi  by  plaintiffs  in  the  present  case  are  merely  pay- 
ments  made  in  reduction  of  the  debt  due  from  defendants  to  plaintiffs,  and 
the  two  entries  of  amounts  due  to  defendants  from  plaintiffs  for  oil,  &e.t 
pur- [896]  chased  from  defendants  are  also  credited  merely  as  items  received 


(i)  6  B.  134. 


(2)  5  C.  759 
20* 


(3)  6  M.H.C.R.  142. 
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in  partial  discharge  of  defendants'  debt  to  the  plaintiffs      We  cannot  accede 

to  the   contention  that   they    are   evidences  of  reciprocal   demands      They     QCT 

are    casual    merely    and    not    such    as    would    imply    a    regular    course    of 

reciprocal  dealings  APPEL- 

The    Lower   Court's    decision    is,    therefore,    correct,    and    this    appeal      LATE 
must  be  dismissed  with  costs  GwiL 

Objection  has  been  filed  by  respondent  against  that  part  of  the  Lower      _ 

Court's    decree    which    awards    to    plaintiffs    costs    on    the    whole    amount       17  ^ 
sued    for,    instead    of    limiting    the    sfime    to    the    amount    decreed      The      293-4 
general  rule  is  that  if  a  plaintiff  recovers  a  less  amount  than  he  claimed     M-  L.  J. 
in  the   plaint,    his   costs   should   be   appoitioned    according   to   the   amount        I4*' 
recovered   and  not  to  the   sum   claimed      Mudhan   Mohan   Doss   v     Gopal 
DOBS    (1)      The  Judge   has  given  no  reason   for   departing  from   this  rule 
The   deciee   will   be  modified   by   awarding  costs   to   plaintiffs   only   on  the 
amount   decreed.     The   circumstances   of   the   case   are   such   as   to  justify 
disallowance  of  costs  to  the   second  defendant   (leapondent) 

In  allowance  of  tins  objection     the     Lower    Court's     decree     will     bo 
modified  as  above 

Theie  will  be  no  order  us  to  costs  of  this  memorandum  of  objections 


17  M.  296. 
APPELLATE  CIVIL 

Before  Mr    Justice  Muttusami  Ayyar 


KUNIIANUJAN  (Defendant  No    8),  Petitioner  v    ANJELU  (Plamltff), 
Respondent  *    [22nd   and  25th   September,    1893  ] 

7  ram  fct  of  Properly  Act  (Act  IV  of  1882),  Section  108,  clause  (j) — Lessor's  right  to 
site  both  lessee  and  Ins  transferee 

The  piovision  in  Section  108  of  the  Transfer  of  Property  Act  that  a  les«<oe 
may  transfer  absolutely  or  by  way  of  mortgage  or  sub-lease  the  whole  or  any 
part  of  his  interest  in  the  property,  and  that  the  lessee  shall  not,  hy  reason  of 
such  transfer,  cease  to  be  subject  to  any  of  the  liabilities  attaching  to  the  lease, 
does  not  prevent  the  transferee  being  also  liable  to  the  lessor,  who  may  at  the  same 
time  sue  the  [297J  lessee  upon  his  express  covenant  and  the  transfeiee  upon  the 
privity  of  estate,  though  he  can  have  execution  against  one  only 
[F.,  3  LBR  90,  R.  29  E  391  (397)=7  Kum  LR  313,  30  M  410=17  M  L  J.  258 

=2  MLT    363,   D,   11    MLT    432=0912)    MWN    541] 
PETITION  under  Section  25  of  Act  IX  of  1887  praying  the  High  Court 
to  revise  the  decree  of  E.  K    Knshnan,  Subordinate  Judge  of  South  Mala- 
bar, in  small  cause  suit  No    65  of  1892 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court 

The  Subordinate  Judge  gave  a  decree  in  favour  of  the  plaintiff,  and  the 
eighth  defendant  preferred  this  appeal 
Sundara  Ayyar,  for  petitioner 
Sivasami  Ayyar,   for  respondent 

JUDGMENT 

This  was   a  suit  for  house-rent      The   house   was  let   to  the   fir&t  de- 
fendant under  a  kuhchit,  which  he  executed  on  the  23rd  September  1888 

*  C  ivil  Revision  I  elilion  No    414  of   1892 
(l)   10  M    I    A    563, 
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1893      ^e  ^rs*  defendant  assigned  the  lease  to  one  Ali  Koya,  and  defendants  2 
SEP    25.   ^°  '  are  ^8  heirs.     The  eighth  defendant  purchased  Ali  Koya's  interest  at 

_' '   a  Court  sale.     The  plaintiffs  claimed  KB.  210  as  the  balance  of  rent  due  by 

all  the  defendants.  The  eighth  defendant  did  not  enter  into  possession, 
and  stated  that  he  did  not  desire  to  take  possession  under  his  sale  cerifi- 
cate,  though  it  was  his  intention  to  insist  on  his  claim  as  purchaser  so 

far  as  the  improvements  made  by  Ali   Koya  are  concerned.     The   Subor- 

17M.296.  dinate  Judge  held,  on  the  small  cause  side,  that,  as  the  principal  lessee, 
the  first  defendant,  was  liable  for  rent,  that  defendants  2  to  7  were  also 
liable,  as  Ali  Koya's  heirs,  from  date  of  Ali  Koya's  purchase,  and 
that  the  eighth  defendant  was  liable  for  rent  from  the  date  on  which 
he  purchased  Ali  Koya's  interest  The  eighth  defendant  is  the  petitioner 
in  revision  before  me,  and  it  is  contended  for  him  that  unless  he  enters 
into  possession  as  purchaser,  he  is  not  liable  for  rent  under  Section  108, 
Clause  (;')  of  Act  TV  of  1882.  It  is  not  denied  that  under  the  English  law 
the  assignee  of  a  lease  may  be  sued  on  covenants  which  run  with  the 
land,  although  he  has  not  taken  actual  possession  of  it,  and  that  a  cove- 
nant to  pay  rent  is  a  covenant  running  with  the  land  (Woodf all's  Land- 
lord and  Tenant,  page  289).  The  reason  for  the  assignee's  liability  is  the 
privity  of  estate  created  by  the  assignment  as  between  heir  and  the  original 
lessor,  and  the  privity  arises  from  the  vesting  of  the  assignor's  interest  in 
the  assignee.  The  question,  therefore,  is  whether,  as  argued  on  peti- 
tioner's behalf,  Section  108,  Clause  (/)  of  Act  IV  of  1882  renders  this  view 
inapplicable  in  this  country  That  clause  provides  [298]  that  the  lessee 
may  transfer  absolutely  or  by  way  of  mortgage  or  sub-lease  the  whole  or 
any  part  of  his  interest  in  the  property,  and  the  lessee  shall  not,  by  reason 
of  such  transfer,  cease  to  be  subject  to  any  of  the  liabilities  attaching  to  the 
lease.  But  from  this  it  does  not  follow  that  the  transferee  is  not  also 
liable.  The  lessor  may  at  the  same  time  sue  the  lessee  upon  his  express 
covenant,  and  the  assignee  upon  the  privity  of  estate,  though  he  can  have 
execution  against  one  only  (Woodf all's  Landlord  and  Tenant,  llth 
Edition,  238).  I  do  not,  therefore,  consider  that  this  petition  can  be 
supported,  and  I  dismiss  it  with  costs. 


17  M.  298. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


VENKATANARARIMHA  NAIDU   (Petitioner)  v.    SURANNA    (Respondent)  * 

[12th  October,  1893.] 

Rent  Recovery  Act — Madras  Act   VUl  of   1865,  Section  76 — Civil  Procedure  Code, 
Sections  4,  622 

Orders  passed  by  a  Collector  under  the  Rent  Recovery  Act  are  not  open  to 
revision  under  Section  622  of  the  Civil  Procedure  Code      Vclh  Pcnya  Mira  \ 
Moidin  Padsha  (i)  followed. 

PETITIONS  under  Section  622  of  the  Civil  Procedure  Code  praying  the 
High  Court  to  revise  the  order  of  C.  Venkatajugga  Row,  Assistant 
Collector  of  Kistna,  da^ed  Oth  March  1892,  passed  in  summary  suits 
Nos.  100  and  in  others. 


*  Civil  Revision  Petitions  Nos.  489  of  1882,  &c, 
(i)  9  M.  332. 
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The   petitioner,    a    zemindar,    applied    undei    Section    10   of   the    Rent       Itf3  * 
Recovery  Act  to  eject  a  tenant  on  the  giound  that  he  had  not,  in  accord-    OCT.  12. 

ance  with   a  decree  of  the  Assistant  Collector  given  m   a   suit  to  enforce       

the    acceptance    of    patta    brought    by    the    petitioner    against    the    tenant,     APPEL- 
accepted  patta  and   presented   a     muchihka     as     directed      The     Assistant       LATE 
Collector     rejected     the     application,     and    the     zemindar    presented     this     CIVIL. 
petition  under  Section  G22  of  the  Civil  Procedure  Code  

Pattabhirama  Ayyar,  for  appellant  17  M.  298. 

Seshagin  Ayyar,  for  respondent 

JUDGMENT 

[299]  The  preliminary  point  in  this  case  is  whether  orders  passed 
under  Madras  Act  VITI  of  1865  by  a  Collector  are  open  to  revision  under 
Section  622  of  the  Code  of  Civil  Procedure 

The   question   was   answered   in   the   negative   in    Velh    Penya   Mira   v 
Moidin  Padnha  (1),   which  was  followed  m  Appandai  v    Snhan  Joiahi  (2) 

It  has  now  been  contended  that  the  revision  mentioned  in  Section  7fl 
of  Act  VIII  of  1865  (Madras)  means  revision  by  the  Court  which  made 
the  order  and  not  revision  by  a  superior  Court  We  lire  unable  thus  to 
limit  the  scope  of  the  word  bv  introducing  words  which  are  not  to  be 
found  in  the  section 

As  to  the  contention  that  Act  VIII  of  1865  is  a  local  Act  and  cannot 
override  the  provisions  of  Section  622  of  the  Code  of  Civil  Procedure  by 
the  powers  conferred  on  this  Court  under  the  Letters  Patent,,  we  need 
only  refer  to  Section  4  of  the  Code  of  Civil  Procedure 

We  do  not  see  sufficient  ground  £01;  dissenting  from  the  decision  in 
Velh  Penya  Mini  v  Moidin  Padsha  (1) 

Thin  petition  is  dismissed  with  costs 


17  M.  299. 

APPELLATE  CIVIL 

Before  Sir  Arthur  J    H    Collm*,  Kt  ,  Chirf  Justice, 
and  Mi     Justice  Shcphard 


TIRTHA  SAMI  (Plaintiff),  Appellant,  v    SEHHAGIRI  P\i 
AND    OTHERS    (Defendants),    Respondents  *      [30th    October,    1898  ] 

Limitation — Limitation  Act  (Act  XV  of  i8?7),  Section  14 — Deduction  of  time  during 
prosecution  of  wit  with  due  diligence — Defect  of  jurisdiction — Other  ((\u\e  of  a 
like  nature 

Where  a  previous  suit  by  the  same  plaintiff  agninsl  the  same  defendant  has 
failed  by  reason  of  misjomder  of  causes  of  action  and  parties,  the  plaintiff  in  a 
second  suit  is  not  entitled  to  the  extra  period  of  limitation  allowed  by  Section  14 
[300]  of  the  Limitation  Act,  since  the  cause  of  failure  oE  the  previous  suit  is 
not  due  to  'defect  of  jurisdiction1  in  the  Court  which  entertained  the  suit,  nor 
is  it  a  cause  'of  a  like  nature1  thereto  Deo  Prasad  ^incjh  v  Pcrtab  Kmrcc  (0 
dissented  fiom 

[R,  22  A    248  (256),  19  M    90  (95),  5  M  LJ    58  (59)  ] 

SECOND  appeal  against  the  decree  of  W    C    Holmes,   Acting  District 

Judge  of   South  Canara,   in   appeal   suit  No     440  of   1889,    confirming  the 

decree  of  U    Babu  Rao,  District  Munsif  of  Udipi,  in  original  suit  No    320 

of  1888 


*  Second  Appeal  No    639  of   1892. 
(i)  9  M    332  (2)   16  Mp4Si-  (3)   10  C  86 
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The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  following  judgment  of  the  District  Judge:  — 

44  The  plaintiff,  the  present  sami  of  the  Puttige  matt,  sued  to  set 
44  aside  a  number  of  decrees  passed  against  the  Puttige  matt  property 
"  during  the  incumbency  of  Vijayendra  Tirtha  Sami,  who  was  the  de  facto 
"  sami  of  the  matt  between  the  death  of  Samuthendra  Tirtha  Sami,  who 
44  had  nominated  Vijayendra  Tirtha  Sami  as  his  successor,  and  his  (the 
44  plaintiff's)  getting  possession  of  the  office  of  sami  and  of  the  lands 
44  attached  to  the  matt  under  the  High  Court  decree  in  appeal  suit  No.  66 
14  of  1881,  dated  26th  October  1883.  The  plaintiff  contended  that  the  suits 
44  were  fraudulent  and  collusive,  and  denied  that  the  money  was  borrowed 
44  or  the  goods  purchased  for  the  purposes  of  the  matt,  and  asserted  that 
44  Samuthendra  Tirtha  Sami  and  Vijayendra  Tirtha  Sami  had  no  power 
44  to  do  anything  connected  with  the  matt  after  the  samis  of  the  seven 
4*  other  matts  deposed  Samuthendra  and  appointed  the  plaintiff  as  his 
44  successor. 

44  The  Lower  Court  has  held  that  all  the  suits  are  barred.  The  Lower 
44  Court  held  that  Article  95  of  Schedule  II  of  the  Limitation  Act  governs 
44  the  cases.  That  article,  it  is  argued  in  this  appeal,  does  not  apply. 
44  The  article  relates  to  a  suit  4  to  set  aside  a  decree  obtained  by  fraud,' 
44  and,  assuming  that  the  only  ground  for  setting  the  decrees  against  the 
44  matt  property  aside  would  be  fraud  and  collusion,  the  Article  would 
<4  clearly  apply,  and  I  do  not  think  that  the  decrees  can  be  questioned  on 
44  any  other  ground.  I  think  Article  95  governs  the  cases. 

44  It  is  contended  in  this  appeal  that  the  suits  would  not  be  barred 
44  even  if  the  article  applies;  because  to  the  three  years  allowed  by  Article 
44  95  there  must  be  added  under  Section  14  of  the  Limitation  Act  the 
period  (two  years,  five  months  and  [301]  twenty-six  days)  during 
which  the  plaintiff  was  prosecuting  a  suit  against  all  the  defendants 
jointly.  That  suit  (original  suit  No.  11  of  1886)  was  filed  in  the  Sub- 
ordinate Court  on  the  13th  February  1886  and  was  dismissed,  as  it 
was  held  the  defendants  were  wrongly  joined  in  the  same  suit,  and  in 
appeal  to  the  High  Court  (No.  139  of  1887)  the  Subordinate  Judge's 
decree  was  confirmed  on  the  9th  August  1888 

44  Section  14  of  the  Limitation  Act  directs  that  the  Court  should 
exclude  the  time  during  which  the  plaintiff  has  been  prosecuting  against 
the  defendant  another  civil  proceeding  which  the  4  Court  from  defect  of 
4  jurisdiction  or  other  cause  of  a  like  nature  '  is  unable  to  entertain.  In 
the  present  case  the  plaintiff  sued  a  number  of  defendants  together.  It 
was  held  that  there  was  a  separate  cause  of  action  against  each  defend- 
ant, and  no  joint  cause  of  action,  and  the  suit  was  therefore  dismissed. 
The  question  is,  should  the  time  he  was  prosecuting  that  suit  be  excluded 
in  computing  the  period  of  limitation  for  the  suits  brought  against  each 
defendant  separately.  In  Ram  Subhag  Das  v.  Gobind  Prasad  (1)  it  was 
held  that  the  plaintiff  could  not  count  in  his  favour  the  period  during 
which  the  plaintiff  was  prosecuting  a  suit  which  could  not  be  entertained 
owing  to  misjoinder  of  parties  (plaintiffs).  In  Deo  Prosad  Singh  v.  Pertab 
Kairee  (2),  where  there  had  been  a  misjoinder  of  causes  of  action  in  a 
suit,  it  was  held  that  in  a  subsequent  suit  the  period  during  which  the 
former  suit  was  being  prosecuted  was  to  be  excluded,  misjoinder  of  causes 
of  action  being  held  to  be  of  4  like  nature  '  with  4  defect  of  jurisdiction/ 
In  Jema  v.  Ahmad  AH  Khan  (3)  this  Calcutta  decision  was  not  followed.  A 


(?)  2  A. 
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(3)  12  A,  207, 
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11  plaintiff  sued  without  joining  his  partner  as  party  in  tha  suit  and  the       1893 
suit  was  dismissed      It  was  held  that  in   a  subsequent  suit  the  penod   QCT  30 

"  during  which  the  former  suit  was  prosecuted  could  riot  be  excluded,  be-       

cause  there  was  no  defect  of  jurisdiction  or  '  other  ciiube  of  a  like  nature,'    APPEL- 

"  which  was  held  to  mean  something  analogous   to  defect  ot  jurisdiction        LATE 

11  The  Madras  High  Court  has  not  as  ^et  given  a  decision  on  the  point,      CiVIL. 

"  and  it  is,   if  not   incumbent,    at  least   advisable,   that   this  C/ouit   should 

"  follow  the  latest  ruling  of  the  other  High  Courts      Besides,   to  interpret    17  M. 299. 
inability    to    entertain    a    suit    for    defect    of    jurisdiction    or    other    like 
cause,    to    include    inability    to    decide    a    suit    in    [302]    consequence    of 

11  misjomder  of  causes  of  action  or  of  parties  or  in   consequence   of   some 
other  reason  that  prevents  the   suit- being  decided  on  its  inoiits,   \\ould 

"  be,   I  think,   to  put  a  wider  meaning  on  the  words   used   in  the   statute 
than  would  be  in  accordance  with  the  principles  of  interpretation  usually 

"  applied   to  the  interpretation  of  modern   statutes       T  think,   though   with 

"  considerable  hesitation,  that  the  suits  should  be  held  to  be  barred  " 
The  plaintiff  prefeired  tins  second  appeal 

Subramanya  Ayyar  and  Ramachandia  1 1  an  Sahcb,  for  appellant 
Pattabhirama  Ayyar,  for  respondents 

JUDGMENT 

Assuming  that  the  suit  is  one  to  which  the  six  vears'  rule  applies, 
wre  do  not  think  that  the  plaintiff  can  take  advantage  of  Section  14  of  the 
Limitation  Act,  inasmuch  as  his  previous  suit  against  the  same  defendant, 
failed,  not  by  reason  of  any  want  of  jurisdiction  on  the  part  ol  the  Court, 
but  by  reason  of  misjomder  of  causes  of  raction  and  parties  In  our  opi- 
nion that  is  not  a  cause  of  a  like  nature  within  the  meaning  of  the  section 
We  are  unable  to  agree  with  the  decision  m  Deo  Prumd  Singh  v  Pertab 
Kairee  (1)  The  Courts  of  Allahabad  and  Bombay  seem  to  take  the  same 
view  as  we  do 

The  appeal  is  dismissed  with  costs, 


17  M.  302  (F.B.)=4   M  LJ.  99 

APPELLATE  CIVIL— FULL  BENCH 

Before  SIT  Arthur  J    H    Collhns,  Kt  ,  Chief  Justice,  Mr    Justice 
Muttusami    Ayyar   and    Mr     Justice    Shephaid 


PALAMALVI  PADAYACHI  AND  ANOTHER   (Defendants   I  and  4), 

Appellants  v    SHANMUGA  AUSARI  (Plaintiff),  Respondent  * 

[l()th  October,   1892,  23rd  November,   1893  and 

6th  February,    1894  ] 

Hereditary    office — (Madras)     Regulation     VI    of     1831,     ^ettioti    3 — Juri\diitwn     of 
Revenue  Courts 

A  suit  for  '  Maniain  '  lands  attached  to  the  hereditary  office  of  ullage  car  \L  '- 
ter  is  barred  by  the  operation  of  Section  3  of  Regulation  VI  of   \ti\\ 
[R.,  21   M    134  (135),  30  M    320  (321),  33  M    488  (491)=5  Ind    Gas    477^7  ML 
T    198] 

APPEAL  against  the  decree  of  R     S.   Benson,   District  Judge  of  South 
Arcot,     m     appeal    suit    No.     254    of  1890,  reversing  the  decree    [303]   of 

*  Appeal  against  Order  No    94  of   1891, 
(I)   10  C   86 
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P.   Subramaniya  Pillay,  District  Munsif  of  Vridhachalam,  in  original  suit 
No    694  of  1889. 

The  plaintiff  brought  a  summary  suit  against  the  defendants  in  the 
FULL      Court  of  the  Head  Assistant  Collector  under  Regulation  VI  of  1881  for  the 
BENCH,   possession  of  the  plaint  lands  on  the  ground  that  he  was  the  carpenter  of 

the  village  of  Kandiyankupparn,  and  that  the  lands  were  *  Maniam  '  lands 

17  M.  302  attached  to  his  office  as  carpenter.     The  Head  Assistant  Collector  found 
(F.B.)*-     that  the  defendants'  occupation  was  unlawful,   and  that  the  plaintiff  who 
99         was  ^e  V^a8e  carpenter,   wras  the  proper  person  to   he   in   possession  of 
them,  i.e.,  of  the  '  Maniam  '  lands. 

An  appeal  was  made  to  the  Collector,  and  he  confirmed  the  Head 
Assistant  Collector's  decree,  but  remarked  that  there  was  no  means  >f 
carrying  out  a  decree  under  Regulation  VI  of  1831. 

On  the  23rd  August  1889  the  plaintiff  applied  to  the  Head  Assistant 
Collector  to  be  put  in  possession  in  accordance  with  the  decree  in  the 
above  suit,  but  the  Head  Assistant  Collector  referred  the  plaintiff  to  the 
Civil  Court 

The  plaintiff  then  brought  his  suit  in  the  Lower  Court  to  recover  pos- 
session of  the  lands  and  Rs.  30  as  mesne  profits,  but  the  District  Munsif 
dismissed  it  on  the  ground  that  the  land  was  unenfranchised  service  mam 
land  and  that,  under  Regulation  VI  of  1831,  claims  regarding  such  lands 
are  not  cognizable  by  Civil  Courts. 

Plaintiff  appealed  on  the  ground  that  the  Revenue  authorities  having 
decided  the  right  in  plaintiff's  favour,  the  defendants  were  liable  to  be 
ejected,  and  that  the  suit,  being  virtually  one  to  enforce  the  order  of  the 
Head  Assistant  Collector  under  the  Regulation,  was  maintainable. 

The  District  Judge  decreed  in  favour  of  the  plaintiff,  and  the  defend- 
ants preferred  this  appeal 

R.   Subramanya  Ayyar,  for  appellants. 
Pattablnramci  Ayyar,  for  respondent. 

This  appeal  came  on  for  hearing  before  MUTTUSAMI  AYYAR  J.,  and 
WILKINSON,  J.,  on  the  10th  October  1892,  when  the  Court  made  the 
following  order  of  reference  to  Full  Bench-  — 

We  are  unable  to  reconcile  the  decision  in  Ravutha  Kournian  v. 
Kfuttu  Round  an  (1)  with  the  provisions  of  Section  3  of  [304]  Regulation 
VI  of  1831  and  with  the  decision  in  the  Collector  of  Kixtna  District  v. 
Chinnamrazu  (2)  The  present  suit  is  one  for  the  possession  of  the  emolu- 
ments of  a  certain  hereditary  office,  and  sifch  a  suit  is  apparently  barred 
by  the  operation  of  Section  3,  Regulation  VI  of  1831.  We  therefore  refer 
the  question  whether  the  suit  is  so  barred  to  the  Full  Bench. 

This  appeal  having  come  on  for  hearing  before  the  Full  Bench  on 
23rd  November  1893,  the  Court  delivered  the  following* 

JUDGMENT  OF  THE  FULL  BENCH. 

This  is  clearly  a  suit  within  Section  3  of  the  Regulation,  and  we 
must,  therefore,  answer  the  question  in  the  affirmative.  There  is  no 
necessary  conflict  between  the  two  cases  cited  in  the  order  of  reference. 

This  appeal  coming  on  for  hearing  before  a  Division  Bench  con- 
sisting of  MUTTUHAMI  AYYAR  and  BEST,  JJ.  the  Court  delivered  the 
following 


(0  13  M.  41.  (2)  5  M,  H.  C.  R.  360 
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JUDGMENT  OF  THE  DIVISION  BENCH 

In  accordance  with  the  opinion  of  the  Full  Bench  we  set  aside  the  pEB  5 

decree  ol  the  District  Judge  and  restore  that  of  the  Distiict  Munsif  ' 

Respondent  must  pay  appellant's  costs  in  this  Court  and  also  in  the  FULL 

Lower  Appellate  Court.  BENCH 


17   M    304  17  M.  302. 

II    M.    JU4.  ._,  R 

APPELLATE  CIVIL  4M  il.J, 

Before  Mr    Justice  Muttusami  Ayyar  and  Mr    Justice  Beat                       99. 


RAMAN   (Petitioner),  Appellant,  v    KUNHAYAN   AND  ANOTHER 
(Counter-Petitioners),     Respondents  *     [17th    October,    1893  ] 

he.vccution — Fraud  in  conducting  a  sale  in  contravention  of  agreement  between  creditor 
and  debtor — Estoppel  of  judgment-debtor  by  previous  petition 

The  fact  that  a  judgment-debtor,  who  petitions  to  have  the  sale  in  execution 
of  the  decree  against  him  set  aside  on  the  ground  of  fraud  and  irregularity,  has, 
in  a  petition  made  previous  to  the  sale  asking  for  Us  adjournment,  made  no 
mention  of  the  irregularities  now  relied  on  does  not  create  an  estoppel 

Thakoor  Mahatab  Deo  v    Leelanund  Singh  (i)   followed 
[R.,  2  CLJ    Sftl] 

[305]  APPEAL  against  the  order  of  the  Subordinate  Judge  of  North 
Malabar  passed  on  civil  miscellaneous  petition  No  8  of  1892 

The  petitioner,  a  judgment-debtor,  prayed  that  the  sale  in  execution 
of  the  decree  passed  against  him  might  be  set  aside  on  the  ground  that 
the  decree-holder,  having  enteied  into  an  agreement  with  him  arianging 
for  a  settlement  of  the  debt  in  lieu  of  the  sale  of  the  property,  had  never- 
theless caused  the  property  to  be  sold,  had  purchased  it  at  a  low  price 
and  had  generally  acted  fraudulently  and  in  contravention  of  the  agree- 
ment It  appeared  that  after  the  execution  of  the  aforesaid  agreement, 
the  petitioner  had  filed  a  petition  for  the  purpose  of  obtaining  an  adjourn- 
ment of  the  sale  with  a  view  to  making  arrangements  for  carrying  out  his 
agreement. _  The  Court,  however,  had  refused  the  petition  on  the  ground 
that  the  date  of  the  sale  was  very  near 

The  Subordinate  Judge  rejected  the  petition  on  the  ground  that  the 
first  petition  (No  545  of  1891)  estopped  the  petitioner  from  alleging  any 
irregularity  in  the  sale,  since  no  mention  had  been  made  in  the  said  peti- 
tion of  the  alleged  arrangement  between  the  creditor  and  judgment- 
debtor 

Ryru  Nambiar,  for  appellant. 
Govinda  Mcnon,   for  respondents 

JUDGMENT 

The  Subordinate  Judge  is  in  error  in  thinking  that  the  petitioner  is 
estopped  by  his  previous  petition  No  545  of  1891  There  \\  as  no  occa- 
sion for  mentioning  in  that  petition  the  irregularities  now  iclied  on  as 
vitiating  the  sale,  as  that  petition  was  filed  for  the  purpose  of  obtaining  an 
adjournment  with  a  view  to  raising  the  money  by  private  arrangement 
In  a  similar  case  the  Calcutta  High  Court  also  held  that  omissions  in  such 
a  petition  did  not  create  an  estoppel  (1).  We  set  aside  the  order  and 


*  Appeal  against  Order  No    78  of   1892. 
(i)  7  C  614 
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1893  direct  the  Subordinate  Judge  to  allow  the  parties  to  adduce  evidence  with 

OCT.  17.  reference  to  the  alleged  irregularities  and  to  dispose  of  the  case  in  accord - 

—-.  ance  with  law.     The  costs  of  this  appeal  will  abide  and  follow  the  result. 

APPEL-  

Ov™. 

[306]   APPELLATE  CIVIL. 

*mt*'  Before   Mr.   Justice   Muttusami  Ayyar  and   Mr.   Justice   Best. 


SUNDARARAJA  AvYANGAii  (Plaintiff),   Appellant  v.   PATTANATHUSAMI 
TEVER   AND   OTHERS    (Defendants),    Hespondenis.*      [16th   January,    1894.] 

Letjal  Practitioner's  Act — (Act  XV I II  of  1879),  Sections  28,  29 — Remuneration  by 
promissory  note  for  past  professional  services  rendered  under  oral  agreements 
—  Guardian  and  i^atd — Services  necessary  or  manifestly  beneficial. 

A  Guardian  executed  a  promissory  note  in  favour  of  a  vakil  (the  plaintiff) 
aii  remuneration  for  his  past  professional  services  rendered  under  oral  agree- 
ments with  him : 

Heldt  that  a  suit  upon  the  note  was  barred  by  Sections  28  ancj  29  of  Act 
XVIII  of  1879,  and  that,  as  there  was  no  such  necessity  for  the  proceedings  in 
question  as  to  render  the  contract  binding  on  the  minors,  no  suit  would  lie 
against  them 

[R.,  35  C.  320  (324)  =  12  CWN  256=3  M.LI  156;  31  M.  (49)  =  17  MLJ.  553=3 
M.LT  05,  15  C.LJ.  660=17  CAV  N  45  (46) =13  Incl  Cas.  43;  6  L  B.R. 
166  (167),  7  OC  46  (48)  ] 

SECOND  appeal  against  the  decree  of  J.  W.  F  Dumergue,  Acting 
District  Judge  of  Madura,  in  appeal  suit  No.  270  of  1892,  reversing  the 
decree  of  H.  Krishna  Row,  District  Munsif  of  Madura,  in  original  suit 
No.  272  of  1891. 

This  was  a  suit  upon  a  promissory  note  executed  by  the  fourth  defend- 
ant as  the  guardian  of  his  sister's  sons,  defendants  1  to  3,  for  Rs.  600 
alleged  to  be  due  to  the  plaintiff  as  remuneration  for  past  professional 
services  rendered  by  the  plaintiff  as  vakil  under  oral  agreements  with  the 
fourth  defendant  in  certain  criminal  cases  and  proceedings  which  arose  as 
follows .  — 

The  present  zamindar  of  Sivagunga  and  the  late  zamindar  granted 
the  villages  of  Tiruvelloor,  Vernbatore  and  Thavasagudy  to  the  father  of 
the  first,  second  and  third  defendants  on  a  perpetual  cowle  in  August  1882. 
After  the  death  of  the  said  defendant's  father  in  September  1887,  the 
present  zamindar  granted  a  cowle  of  the  village  of  Tiruvelloor  to  his  own 
wife.  Disputes  arose  since  then  between  zemindar's  wife  backed  by 
the  zamindar  and  first,  second  and  third  defendants'  mother,  who  was 
supported  by  her  brother,  the  fourth  defendant.  The  zemindar's  wife 
[307]  through  her  husband  commenced  to  issue  puttas  to  the  tenants  and 
collect  melwaram,  which  the  first,  second  and  third  defendants'  mother 
through  her  brother,  the  fourth  defendant,  resisted.  The  first,  second 
and  third  defendants'  mother  leased  the  village  of  Tiruvelloor  to  one 
Gopalsawmy  Naidu,  who  brought  suit  against  zemindar's  wife  for  posses- 
sion in  original  suit  No.  7  of  1890  on  the  file  of  the  East  Subordinate 
Court  and  obtained  decree.  While  matters  were  thus  progressing,  two 
criminal  cases  arose  out  of  them.  The  zemindar's  wife's  against  charged 
the  fourth  defendant's  agents  with  carrying  off  the  fruits  of  Karuvela 
trees  in  Tiruvelloor  village  before  the  Sub-Magistrate  of  Sivagunga.  The 

*  Second  Appeal  No.  700.  of  1893, 
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fourth  defendant  engaged  the  plaintiff 's  service  to  defend  the  accused  and    TAN    jg 

the    accused   were    acquitted       In   the   other   case,    \\lnle   first,    second    and  '_ 

third   defendants'    men   were    taking   the   melwaram    of    Vembatore   village    A.PPEL- 
to   the   said    defendants'    house,    the    zemindar's    men    waylaid    them    near       LATE 
Othapoovarasu  and  beating  them,  carried  of!  the  said  melwaram  produce        QVIL 

The  fourth  defendant   charged  the   zammdar's   men  with   dacoity    and   the ' 

preliminary    enquiry    was    conducted    by    the    Head    Assistant    Magistrate,       H  M. 
who    committed    the    men    to    the    Session    Court    where,     howevei,     they         306. 
were     acquitted       The     plaintiff     was     engaged     to     prosecute     the     men 
before    the    Head    Assistant    Magistrate    during    the    preliminary    enquiry 
It    was    mainly    in    connection    with    the    plaintiff's    services    in    these    t\\o 
criminal   cases   that     fourth     defendant     executed     the     plaint     pioirnssory 
note       The    promissoiy    note    fuithei    stated    that    plaintiff's    servcies    were 
engaged    in     a    breach    of    trust    case     and    putta     transfer    case     against 
the   zammdar 

The  District  Munsif  passed  a  decree  in  favour  of  the  plaintiff,  which 
the  District  Judge  reversed,  on  the  grounds  that  the  suit  on  the  promissory 
note  was  barred  by  Sections  28  and  29  of  the  Legal  Piactitioners'  Act, 
which  require  all  agi cements  foi  remuneration  between  a  pleader  and  his 
client  to  be  in  writing  and  tiled  m  Court,  and  that  there  was  no  such 
necessity  in  the  case  as  to  lender  the  agreement  of  the  guaichan  binding 
on  defendants  1  to  3 

The  plaintiff  preferred  this  appeal 

Bhavhijam    Ayyangar    and    Gopaldsami    Aijyanyai ,    for    appellant 

Sundaia  Auyar,   for  respondents 

JUDGMENT 

This  was  a  suit  upon  a  promissory  note  executed  by  fouith  defendant 
as  the  guardian  of  his  sistri  's  sons,  defendants  [308]  1  to  M,  for  lis  600, 
alleged  to  be  due  to  plaintiff  as  remuneration  for  professional  sei  vices  icn- 
dered  by  plaintiff  as  vakil  in  ciunmal  cases  and  pioccedings  We  agicc 
with  the  Judge  that  the  claim  cannot  be  suppoi  ted  on  the  special  contract 
evidenced  by  the  piomissorv  note  Sections  2H  and  29  of  the  Legal  Piao 
titioneis'  Act  reqiuie  that  such  agieements  should  be  in  wilting  and  filed 
in  Court.  It  appears  tiom  the  piormsboi\  note  thai,  it  was  executed  for 
past  services  lendered  under  oral  agi  cements  with  the  fouith  defendant 

It  has  been  held  that  this  is  no  bar  to  a  deciee  being  passed  for  such 
leasonable  i enumeration  as  may.  be  lound  due  on  the  pimciple  of  quantum 
rncrmt  If,  therefoie,  the  fouith  defendant  should  be  held  to  have  had 
authouty  to  bind  the  minor  defendants  1,  2,  3  b}  this  contract,  we  should 
have  consideied  it  necessary  to  call  for  a  distinct  finding  as  to  the  amount 
that  plaintiff  would  be  entitled  to  as  reasonable  compensation  for  services 
rendered  But  no  contract  made  by  fourth  defendant  whether  as  guardian 
of  the  minors,  or  as  their  next  friend  can  be  held  to  be  binding  on  them 
unless  the  sei vices  to  be  rendered  w;eie  either  necessary  or  manifestly 
beneficial  to  the  minois  The  finding  of  the  Judge  is  that  there  was  no 
such  necessity  as  to  renrlei  the  contract  binding  on  the  minors  Having 
regard  to  the  objects  for  which  the  plaintiff  was  employed,  we  do  not  think 
they  were  necessary  or  manifestly  beneficial  to  the  minois  In  this  view 
of  the  case  it  is  not  necessary  for  us  to  expiess  an  opinion  as  to  the 
competency  of  the  minors'  mother  to  appoint  a  guardian  foi  her  sons  We 
also  observe  that  a  deciee  has  been  passed  against  fouith  defendant  for 
the  amount  claimed  by  plaintiff  and  he  haa  preferred  no  appeal 
We  dismiss  the  appeal  with  costs.  • 
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f  Before  Mr.  Justice  Muttusami  Ayyar. 

LATE 

CIVIL.  SHANMUGA  PILLAI  (Defendant  No.  1),  Appellant  v.  RAMANATHAN 

*  CHETTI   (Plaintiff  No.   2),    Respondent*     [22nd   December 

17  M.  1893,  and  25th  January,   1894.] 

J?0?"",      Cinl  Procedure  Code— Act  XIV  of  1882,  Sections  25,  223— Madras  Civil  Courts  Ait 
il  Section  12 — Jurisdiction  of  Munsif's  Court — Execution  of  decree  of  superior  Court. 

^s  in  suits  so  in  execution  jproceedings  the  competent  forum  is  ordinarily  that 
indicated  by  Section  12  of  the  Civil  Courts  Act,  but  in  the  five  cases  mentioned 
in  Section  223  of  the  Civil  Procedure  Code  special  reasons  exist  for  departing 
from  that  rule  and  creating  a  special  or  extraordinary  jurisdiction,  the  objoct 
whereof  is  to  secure  to  judgment-creditors  in  certain  cases  a  special  facility  or 
convenience  The  condition  as  to  the  jurisdiction  of  the  Subordinate  Court  to 
which  a  suit  can  be  transferred  undcr^Section  25  of  the  Code  of  Civil  Proceduie 
is  not  laid  down  in  Section  223  of  the  Code,  which  relates  to  transfers  of  apj.lica- 
tions  for  execution  of  decrees,  and  was  omitted  therefrom  for  the  special 
reasons  mentioned  therein.  Narasayya  v  V  enkatakrishnayya  (i)  followed. 
Gokul  Krisio  Chunder  v.  Aukhil  Chunder  Chatter jee  (2)  and  Durya  Chat  an 
Majumdar  v.  Utnatara  Gupta  (3)  dissented  from. 

[Dis».,  9  P.R.   1901  =  1   PLR    1901;  U  B  R.  Civil   (1902)   III  Quarter,   Execution  of 
decree,  5 ;  F.,  5  1ml.  Cas.  155=7  M.LT    132;  22  M  L  J.  125  (126)  =  10  M  L.T. 
525   (526)^(1911)  2  MWN    355;  R,  1   NLR    39  (41).] 

APPEAL  against  the  order  of  \V  F.  Graliame,  District  Judge  of  South 
Arcot,  dated  30th  August  1891,  passed  on  civil  miscellaneous  appeal 
No.  20  of  1891,  confirming  the  order  of  the  District  Munsif  of  Chidam- 
baram passed  on  execution  petition  No.  354  of  1891  and  miscellaneous 
petitions  Nos  503  and  598  of  1891  (original  suit  No  19  of  1888  on  the 
tile  of  the  District  Court  of  South  Arcot  ). 

The  facts  of  this  case  were  as  follows-  — 

The  defendant  had  mortgaged  to  the  plaintiff  certain  property ,  only 
half  of  which  belonged  to  him,  the  other  half  belonging  to  his  brother,  one 
Theagaraja  Pillai,  who  instituted  a  suit  for  partition  and  had  his  share 
delivered  to  him  The  plaintiff  instituted  a  suit  and  attached  and  sold 
the  defendant's  share  of  the  property,  the  decree  in  the  said  suit  having 
been,  on  the  plaintiff's  petition,  sent  by  the  District  Court  to  the  District 
Munsif's  Court  for  execution.  When  the  plaintiff  applied  for  attachment 
of  the  defendant's  other  property,  the  defendant  presented  a  petition  de- 
manding that  the  remainder  of  the  property  [310]  which  he  had  mortgaged 
should  be  first  sold  before  his  other  property  was  proceeded  against  On 
both  the  Lower  Courts  rejecting  this  petition,  the  defendant  preferred 
this  appeal  alleging,  inter  alia,  that  the  District  Munsif  had  no  jurisdic- 
tion to  execute  the  decree  of  the  District  Court  for  more  than  Us.  2,500, 
the  limit  of  his  jurisdiction. 

Sundara  Ayyar,  for  appellant. 

Rangaramanujachanar,   for  respondent. 

JUDGMENT. 

Two  questions  arise  for  determination  in  this  appeal  and  the  first  is 
whether  the  Distriqt  Munsif  had  jurisdiction  to  execute  the  decree  in 
original  suit  No.  19  of  1888.  Though  the  objection  was  not  taken  in  either 

~~~  *  Appeal  against  Appellate  Order  No.  70  of  1892. 

(0  7  M.  397-  C?)  16  C.  457-  (3)  &  C.  465. 


VI.]  SH\NMUGA    PILLAI    V      RAMANATHAN    CUETTI  17  Mad.  311 

of  the  Courts  below,  it  relates  to  the  inherent  jurisdiction  of  the  District       1394    * 
Munsif  and  is  patent  on  the  face  of  the  proceedings,   and  1  am  of  opinion    TAN    25 
that  such  objection  may  be  taken  at  any   stage  ot  the  case      The  decree          ' 
which  is  being  executed  by  the  District  Munsif  was  passed  upon  a  hypo-     A.PPEL- 
thecation  bond  for  more   than  Its     5,000   which   is   considerably    in   excess       LATE 
of   his    pecuniary   jurisdiction,    and    it    is    contended   on    appellant's   behalf      CIVIL 

that   the  Judge  had  no  power  to  transfer  such  decree  for  execution  to   a 

District    Munsif       As    to   the    question    whether   this    contention    ought    to      17  ^ 
prevail,    there   is    a   conflict   of   opinion   among   the   different    High    Courts        309-4 
It   was   decided    in   the    negative    in   Naraaayya    v      I  enkataknshnayya    (1)     M.  L.  J. 
and  in  civil  miscellaneous  appeal  No    47  oi   1888,    but  in  the   alhimative        91' 
m    Gokul   Knsto    Chunder   v     Aukhil    Chunder   Ghatterjee    (2)    and    Dinga 
Charan  Mo]umdai   v     Umatara  Gupta   (3)  and  in  Shn  tiidheahwaia  Pandit 
v    Shn  Hanhar  Pandit  (4)      The  last  case  was  decided  m  1887,  the  case 
was  decided  in  1884  and  the  Calcutta  case  in  1889      The  learned  Judges 
at  Calcutta    who    decided     Gokul      Knsto     Chunder    v      Aukhil     Chunder 
Chatterjee    (2)    considered   the    Madias    case    and   expressed   themselves    as 
being  unable  to  concui   in  the  decision  theiem 

That  decision  depends  on  the  coustiuction  put  on  Section  2'JJ3  oi  the 
Code  of  Civil  Procedure  Section  25  \\hich  i elates  to  tiansfei  of  suits 
authorities  the  transfer  to  a  Subordinate  Couit  "  competent  to  tiy  the  same 
in  lespect  ot  its  nature  and  the  amount  or  value  ot  its  subjecl-mattei 
These  words  oi  limit- f 311]  ation  are  not  found  m  Section  228  which  lel.ites 
to  transfer  ot  applications  for  execution  oi  decrees  That  section  riot 
only  omits  the  condition  that  the  Couit  to  \\hich  it  is  sent  loi  execution 
must  be  competent  to  determine  the  suit  in  which  the  decree  was  passed 
but  also  substitutes  tor  it  five  other  conditions  The  fust  condition  clause 
(a)  premises  that  the  judgment-debtoi  resides  oi  caines  on  business  or 
works  ioi  gain  v\ithm  the  local  limits  of  the  junsdictioii  ot  the  Couit  to 
which  the  deciee  is  sent  for  execution  The  second  condition  clause  (b) 
presupposes  that  the  judgment-debtoi  has  not  sufficient  piopeity  \vitlnri 
the  junsdiction  of  the  Court  which  passed  the  decree,  but  has  piopeity 
within  the  jurisdiction  of  the  Court  to  which  the  decree  is  sent  lor  execu- 
tion The  thud  condition  clause  (r)  piermses  a  case  in  which  immoveable 
piopeity  is  ordeied  to  be  sold,  and  such  piopeit}  is  situated  outside  the 
jurisdiction  ol  the  Court  which  passed  the  decicc  The  fouilh  condition 
clause  (d)  postulates  the  existence  of  some  special  reason  foi  the  tiansfer 
which  the  Couit  that  ordeis  the  tnmstci  is  required  to  state  in  wilting 
The  fifth  condition  piermses  that  the  Court  to  TAhicli  the  decice  is  sent 
for  execution  is  subordinate  to  the  Court  which  passed  the  decree  Look- 
ing at  the  nature  of  the  several  conditions,  they  suggest  the  mfeience 
that  the  legislatuic  contemplated  a  special  convenience,  or  a  special  faci- 
lity or  some  special  reason  or  a  special  relation  as  Suboidmate  and  Appel- 
late Courts,  as  grounds  for  the  transfer  There  IH  thus  leason  to  conclude 
that  the  condition  as  to  jurisdiction,  inserted  in  Section  25,  wras  omitted 
from  Section  223  for  the  special  reasons  mentioned  therein  It  follows 
that  if  the  condition  as  to  jurisdiction  mentioned  in  Section  25  and  inten- 
tionally omitted  from  Section  223  were  imported  into  it,  the  special  facility 
or  convenience  which  it  was  the  intention  of  the  legislatuie  to  secure  to 
judgment-creditors  m  certain  cases  might  be  taken  away  from  them,  and 
the  object  which  the  legislature  had  in  view,  might  be  defeated  Suppose 
for  instance  the  case  of  a  decree  passed  by  a  District  Court  or  Subordinate 
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Court  for  Ks.  2,600  and  of  the  judgment-debtor  residing  within  the  juris- 
diction   of    a    District    Munsif    of    possessing    property    only    within    that 
jurisdiction;   why   should  the  special  convenience  or  facility   which  might 
exist  if  the  decree  were  executed  by  the  District  Munsif  be  denied  to  the 
Judgment-creditor?     Again,  the  specification  of  five  special  cases  in  Section 
223  implies  that  in  [312]  other  cases  the  Court  executing  the  decree  must 
be  competent  to  decide  the  suit  in  which  the  decree  was  passed.     Hence 
it   was  inferred   in   Narasayya  v.    Venka+akrishnayya    (1)    that   in  framing 
the  five  conditions,  the  legislature  intended  to  denote  the  statutory  excep- 
tions  founded   on   special   considerations   to  the  rule   which  regulates   the 
ordinary  jurisdiction.     Further,  the  penultimate  clause  of  the  section  states 
expressly  that  \\hcn  a  decree  transferred   for  execution  is  that  of  a  Pro- 
vincial Court  of  Small  Causes,  the  Presidency  Small  Cause  Court  to  which 
it   is  transferred   must   also  have  jurisdiction   over  the   suit   in   which   the 
decree  was  passed  as  regards  its  subject-matter.     The  express  mention  of 
the   ordinal  v   rule   in   tins  paragraph   emphasizes   its   omission   in  the   five 
cases  mentioned  in  the  first  paragraph  of  the  section.     There  is  also  reason 
for  holding  that  the  Code  of  Civil  Procedure  contemplates  certain  exceptions 
to   the   ordinary    rule,    that    a   Court   can   only    exercise   jurisdiction,    over 
proceedings  of  civil  nature  when  the  subject-matter  therein  does  not  exceed 
in  value  the  pecuniary  limit  of  its  jurisdiction  as  defined  by   Section   12 
of  the  Civil  Courts  Act      Take  for  instance  a  claim  preferred  in  regard  to 
a  house  of  Ks.  3,000  value  in  the  Court  of  a  District  Munsif  during  the 
execution  of  a  money  decree  passed  by  him  for  Ks.  2,400.     Which  is  the 
Court  competent  to  investigate  the  claim?     Is  it  the  District  Munsif  who 
passed  the  decree  or  the  Subordinate  or  District  Court,  as  the  ease  may  be 
that  has  jurisdiction  to  try  a  suit  relating  to  a  house  of  Ks.  3,000  value. 
The  language   of   Section   278   shows  that   it    is   the   District   Munsif   who 
was  executing  the  decree  that  is  authorized  to  investigate  the  claim. 

The  reason  mentioned  for  holding  that  no  exceptions  were  intended 
to  be  created  is  that  intricate  questions  of  importance  are  likely  to  arise 
as  often  in  execution  of  decrees  as  in  the  trial  of  suits;  but  it  must  also  be 
remembered  that  there  are  eases  in  \\hich  execution  of  decrees  may  be  a 
simple  matter  giving  rise  to  no  questions  of  special  difficulty  In  order 
that  the  cases  ma}  be  differentiated,  the  legislature  has  given  a  discretion 
to  the  District  Court  in  whom  the  power  of  transfer  is  vested,  and  also 
enacted  Section  239  in  addition  to  Section  228.  Furthermore,  the  special 
relation  of  the  Court  to  which  the  decree- is  sent  for  execution,  under 
paragraph  6  as  a  Subordinate  Court  will  enable  [313]  the  District  Coint 
to  call  up  the  application  for  execution  for  chsopsal  by  itself  when  ques- 
tions of  exceptional  difficulty  arise  therein  for  consideration. 

The  grounds  on  which  the  decision  of  the  Madras  case  rests  may  be 
thus  formulated  As  in  suits  so  in  execution  proceedings,  the  competent 
forum  is  ordinarily  that  indicated  by  Section  12  of  the  Civil  Courts  Act, 
but  in  the  five  cases  mentioned  in  Section  223  special  reasons  exist  for 
departing  from  that  rule  and  creating  a  special  or  extraordinary  jurisdiction. 
In  view  to  show  that  this  view  is  not  tenable,  the  High  Court  at  Calcutta 
refers  to  Sections  3,  6,  9,  228  and  649  in  addition  to  Section  25  of  the 
Civil  Procedure  Code  and  Section  12  of  the  Civil  Courts  Act.  The  learned 
Judges  think  that  this  Court  overlooked  the  rule  that  the  word  '  suit  ' 
may  include  as  well  proceedings  after  decree  as  proceedings  before  decree. 
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First,  as  to  Section  12  of  the  Madras  Civil  Courts  Act  it  is  referred  to       19194 
in   the    Madras   decision    and   its    applicability    to   cases   other   than   those    JAN.  25. 
specified  in  the  second  and  thud  paragraphs  of  Section  223  is  recognised        - 
But  what  is  stated  there  is  that  an  extraordmaiy  or  a  special  jurisdiction    APPEL- 
was  conferred  by  the  Code  of  Civil  Proceclme  in  cases  to  which  paragraphs       LATE 
2    and    3    relate      The    absence    of    this    special    ]unsdiction    would    render 
ineffectual  the  considerations  of  special  convenience  and  facility  implied  by 
the    five    conditions    in    Section    223    to    which    reference    has    already    been 
made       As  regards   Section  25,   the   word   'suit'   may   no  doubt   include   in 
its  extensive  sense  proceedings  aftei    as  well  as  before  decree,  but  it   may 
also   possibly  be  used  in  its  popular  and  restricted   sense   to   connote  pro- 
ceedings   before    decree,    as    contradistinguished    from    execution    proceed- 
ings     The  presence  of  additional  words  in  Section   12  of  the  Civil  Courts 
Act  and  in  Section  3  of  the  Code  of  Civil  Pioceduie  lends  weight  to  the 
view  that  in  Section  25  it  was  used  by  the  legislature  in  its  restricted  sense 
Even  assuming  that  it  includes  execution  proceedings,  the  limitation  as  to 
jurisdiction  can  only  be  imported  into  Section  223  so  far  as  it  is  consistent 
with  that   section.      To   impoit  it   into   that   section   so  fni*  as  it   i  elates   to 
the  special   case*  founded   on   special   consideiations   \\ou1d  be   incongruous 
and    not    only    do   violence    to    the    plain    grammatical    interpretation,    but 
also    deny    to    judgment-creditors    the    special    convenience    and    facilities 
contemplated  in  these  cases 

[314]  As  to  Section  3  it  exempts  pending  proceedings  from  the  opera- 
tion of  the  Code,  and  refers  in  terms  to  proceedings  prior  to  decree  in  any 
suit  instituted  or  appeal  presented  before  the  1st  June  1882,  or  to  procecd- 
'ngs  after  decree  that  may  have  been  commenced  and  weie  still  pending 
at  that  date  This  section  furnishes  an  argument  in  suppoit  of  the  VICMI 
that  when  proceedings  after  decree  aie  intended  to  be  denoted  the  legisla- 
ture said  so  expressly  As  to  Sections  6  and  9  they  are  relied  on  as  indicat- 
ing that  the  tetm  'suit'  may  be  taken  to  include  execution  pioceedmgs, 
but  I  have  already  stated  that  on  that  view  the  limitation  as  to  juiisdic- 
tion  in  Section  25  can  onl^  bo  impuited  into  Section  223  so  Kir  as  it  can 
be  done  without  incongruity 

With  reterence  to  Section  6<J9  it  lecogmses  thr  pimciple  ulnch 
oidmanly  regulates  the  jurisdiction  in  execution  pioueedmgs,  but  it  does 
not  negative  an  intention  to  cieate  a  special  jurisdiction  m  the  five  cases 
specified  m  Section  223  Aftei  carefully  considering  the  Bombay  and 
Calcutta  decisions,  I  do  not  see  where  the  fallacy  lies  in  the  reasoning 
adopted  in  Naraaayya  v  Venhataknuhnayya  (1),  and  I  must,  theieloie, 
Lidhete  to  the  principle  of  that  decision  therein  until  the  Full  Bench 
overrules  it 

The  second  question  foi  decision  is  whether  appellant's  omission  to 
bung  to  sale  Tiyagaraja  Pillai's  shaie  is  a  bar  to  the  execution  ol  lus 
decree  against  other  than  mortgaged  property  until  he  cures  the  omission 
In  the  present  case  there  is  no  doubt  a  direction  in  the  decree  that  respon- 
dent shall  first  execute  the  deciee  against  the  mortgaged  property,  but  the 
direction  presupposes  that  the  property  belongs  solelv  to  appellant,  01  that 
the  decree  is  binding  on  Tiyagaraja  Pillai  It  must  be  observed  lieie  that 
Tiyagaraja  Pillai  was  not  a  party  to  that  decree,  and  that  the  paititioii 
suit  brought  by  Tiyagaraja  Pillai  \\as  pending  at  the  date  of  decree  under 
execution.  It  is  not  even  alleged  that  in  the  deciee  since  passed  in  the 
partition  suit  the  mortgage  debt  was  either  mentioned  as  a  family  debt 
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]f§4      or  that  Tiyagaraja  Filial  had  his  share  decreed  to  him,  subject  to  payment 
JAN.  25.   °*  a  moiefcv  °f  ^lat  debt      The  respondent  was  therefore  justified  in  not 
"   proceeding     against     Tiyagaraja    Pillai's    share,     lest     by     so     doing     he 
may  Fun  the  risk  °*  involving  himself  in  litigation  which  may  entail  [315] 
on   kim   expense.     The   direction    is    binding   only    so   far   as    it    does    not 
CIVIL,     compel  him  to  invade  the  rights  of  third  parties  who  were  not  parties  to 
*     the  decree.     This  view  is  in  accordance  with  that  taken  by  the  High  Court 
at  Allahabad  in  Zalim   Gir  v.   Ram   Charan   Singh    (1).     In  that  case   a 
zemindar  executed  two  mortgages  of  his  zemindary  property  in  favour  of 
one  Panna  Lai — one  on  the  10th  October  1871  and  the  other  on  the  10th 
October  1872.     On  the  27th  January  1874  he  mortgaged  about  117  bighas 
out  of  his  zemindary  for  Ks.  700  to  the  defendant  in  that  case.     On  the 
10th    September   1877  lie   made   a  conditional   sale  of  the   zemindary   pro- 
perty in  favour  of  the  plaintiff  for  11s.   4,500  to  pay  off  the  two  charges 
created  in  favour  of  Panna  Lai.     On  the  l()th  August  1878  the  /ernindar 
made  another  mortgage   to   the   defendant   for   Ks.   300   of   the   same    117 
bighas.     On  the  8th  November  1881  the  defendant  obtained  a  decree  on 
his  two  mortgages  of  the  27th  January  1874  and  of  the  10th  August  1878, 
and  on  his  application  for  execution  of  the  decree,  the  mortgaged  property 
was    advertised    for    sale    on    the    20th    November    1883.     Meanwhile  the 
plaintiff  took   the  necessary  proceedings   to  foreclose   his   conditional   sale, 
and   upon   the   18th    March    1883   the    sale   was   foreclosed.     On   the    19th 
November  1883  the  pkifntiff  brought  a  suit  to  have  it  declared  that  defend- 
ant was  not  entitled  to  bring  the  property  to  sale,  and  it  was  held  that  he 
was  not  entitled  to  do  so  before  first  recouping  the  plaintiff  the  amount 
due  on  the  prior  encumbrances.     It  is  therefore  competent  to  respondent 
in  the  case  before  us  to  apply  for  execution  against  other  than  the  mort- 
gaged property   if  he  can  show  that  the  portion  of  the  mortgaged  property 
not  brought  to  sale  belongs  to  appellant's  divided  brother      It  is  urged  on 
behalf    of    appellant    that    the    decree    under  execution  was  passed  against 
appellant   as  the   managing  member  of   a  joint   Hindu   family   during  the 
subsistence  of  co-parcenary,  lor  a  debt  contracted  for  purposes  binding  on 
all  the  co-parceners;   but   the  decree   is  not   produced   before  me;   nor  am 
I  referred  to  any   document  shoeing  that  the  decree  was  passed  against 
appellant  as  the  representative  of  the  joint  family  whilst  the  absence  of 
all  allusion  to  the  debt  and  to  Tiyagaraja  Pillai's  liability  for  his  moiety 
thereof  negatives  the  contention. 

The  appeal  fails,  and  I  dismiss  it  with,  costs. 


(i\  10  A.  629. 
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[316]   APPELLATE   CIVIL  FEB13. 

Befoie    Mr     Justice   Muttusami   Aipjai    and    Mr  Justice    Best  

APPEL- 

SUBIIAMANYA    13ANDYA    ClIOKKA     TALAVAH     (Plaintiff),     Appellate     V  LATE 

SIVA   SUBIIAMANYA   PILLAI   AND   OTHERS    (Defendants),    Respondents  *  CIVIL. 

[9th,    10th,    llth   and  15th  January,   and  13th  February,    1894  ]  

Limitation — Suit   to  recover  immovcable  family  property  unlawfully  alienated  during       316  =  4 
plaintiff's  minority — Limitation  Ait,   Section  7,  Illustration   (b),  and   \ihedulc  II,     M  L.  J 
Articles    12,    44,   45,    120   and    144— Hindu    Law— Succession,    whether   under    the          152, 
Mitakshara  law,  nearness  of  btood  is  a  ground  of  preference  as  between  brothers 
uf  the  half  and  full  blood  respectively  in  case  of  disputed  sitccesuon  to  impartible 
<  o-parcenary  property — Representation  of  minor  heirs  as  defendant?  by  including 
a  Collector  as  a  defendant,  as  their  guardian  ad    litem — Code  of  Civil  Procedure — 
Act  XIV  of  1882,  Sections  13,  244  and  312 — Powers  of  a  Hidu  son  to  question  the 
alienation  of  an  impartible  estate  by  hi\  father 

Where  a  suit  is  brought  to  set  aside  a  sale  of  immoveable  family  property  un- 
lawfully alienated  during  the  plaintiff's  minority,  it  must  be  instituted  within 
one  year  of  the  plaintiff's  attaining  his  majority  under  Schedule  II,  Article  u  of 
the  Limitation  Act  Section  7  of  that  Act  must  be  read  together  with  each 
article  in  Schedule  11,  and  when  the  period  prescribed  by  the  latter  extends  to 
three  years  or  more  and  expires  within  three  years  from  the  date  of  dlLuiimrnt 
of  majority,  the  intention  is  that  the  late  minor  should  ha\c  the  full  three  years 
But  when  the  period  of  limitation  prescribed  is  less  than  three  years,  as  in  Article 
12,  and  the  minor  has  that  period  from  the  date  of  his  majority,  the  prescribed 
period  is  not  to  be  enlarged  to  three  years 

In  determining  the  right  of  succession  to  an  impaitible  estate,  the  class  of 
kindred  from  whom  a  single  heir  is  to  be  selected  should  be  nrst  ascertained 
Next,  it  should  be  seen  whether  family  custom  or  kulachar  discloses  \\  speii.il 
rule  of  selection,  and,  in  default  of  such  custom,  seniority  of  age  constitutes  a 
title  by  descent  to  the  impartible  estate,  by  analogy  to  general  Hindu  law 

Nearness  of  blood  is  no  ground  of  preference  under  the  MiLakshara  law  in 
case  of  disputed  succession  to  co-paicenary  property  which  is  partible,  and  it  's 
likewise  no  ground  of  preference  when  such  properly  is  impartible  Whcic  ' 
therefore,  the  family  property  belongs  to  a  co-parcenary  family  consisting  of  ?ll 
the  brothers  of  the  deceased  propositus,  whether  of  the  whole  or  half  blood,  in 
the  absence  of  a  specification  lo  the  contrary,  the  brother  that  is  entitled  to 
succeed  to  the  property  is  the  eldest  in  years 

Representation  by  a  Collector  of  all  minor  sons  of  a  deceased  Zcmmdai  .is 
their  guardian  ad  litem,  under  the  order  of  the  Court,  the  I  ollector  being  added 
as  a  [317]  defendant  in  the  suit,  is  an  adequate  repiesentalion  of  all  the  sons, 
e\cn  if  the  Collector  could  onl>  treat,  under  Regulation  V  of  1^04,  the  particular 
minor  on  whose  behalf  the  Court  of  Waids  was  then  managing  the  zemindar- 
as  their  proper  ward  Consequently,  a  suit  bi ought  by  one  of  such  minors,  on 
his  attaining  majority,  to  set  aside  the  sale  of  a  portion  of  the  zemmdari  propel ly 
attached  in  execution  of  the  decree  given  in  the  former  suit,  is  barred  by  Sec- 
tions 13,  244  and  312  of  the  Code  of  Civil  Procedure 

[R,  19  A  215  (226), 26  B  730  (733),  17  M  422  (444),  24  M  502  (6Q8)  =  11  MLJ 
191,  15  Ind  Cas  412  (414)=23  ML  I  79-12  MLT  245  (250)  =  (1912)  MW 
N  790  (796)  ] 

APPEAL  against  the  decioe  of  Yenkata  Ilangayyar,  SubouhniUe  Judge 
of  Tinnevelly,  in  original  suit  No  46  of  1885  The  facts  of  tins  case 
appear  sufficiently  for  the  puipose  of  tlfts  report  from  the  judgment  of 
the  High  Court 

The   Subordinate   Judge  decreed  in  favour  of   the  defendants 
The  plaintiff  preferred  this  appeal 

Rama  Rau  and  Ramachandra  Ran  Saheb,  for  appellant 
Bhashyam  Ayyangar,  for  respondents  Nos.   11  to  14  and  146, 

*  Appeal  No.  22  of  1891, 
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Ranga  Ramanuja  Chariar,  for  respondent  No.   1. 

Gopalasami  Ayyangar,   for  respondents  Nos.    137  and   152. 

Ranga  Ran,  for  respondent  No.  7. 

JUDGMENT. 

This  was  a  suit  to  recover  the  mittas  or  estates  called  Perunani  and 
Karaikurichi  and  the  pannai  or  home-farm  lands  therein,  which  had 
formed  part  of  the  zemmdari  of  Maniachi,  situated  in  the  district  of 
Tinnevelly.  The  Subordinate  Judge  of  Tinnevelly,  who  tried  the  suit, 
dismissed  it  witli  costs  Appellant  (plaintiff)  is  the  present  zemindar  of 
Maniachi,  which  is  admittedly  an  impartible  estate  belonging  to  a  joint 
Hindu  family,  but  capable  of  being  enjoyed  by  but  one  member  of  the 
family  at  a  time,  and  respondents  are  alienees  who  are  in  possession  of 
the  property  in  dispute. 

The  transactions,  which  have  given  rise  to  this  litigation  are  fully 
set  forth  by  the  Court  of  first  instance  in  paragraphs  25  to  57  of  its  judg- 
ment. The  Subordinate  Judge  has  also  sufficiently  stated  the  substance 
of  the  pleadings,  the  contentions  of  the  several  respondents,  and  the 
questions  arising  thereupon  for  determination,  and  we  do  not  think  it  is 
necessary  for  us  to  recapitulate  in  this  judgment. 

Of  the  fourteen  issues  recorded  for  decision,  the  thirteenth  and 
fourteenth  relate  merely  to  improvements  and  mesne  profits.  To  the 
decision  on  the  first  three  issues,  no  exception  is  taken  at  the  hearing 
before  us.  The  fourth,  sixth  and  seventh  issues  relate  to  preliminary 
grounds  of  objection  urged  against  the  suit,  whilst  the  other  issues  refer 
to  the  merits. 

[318]  The  first  question  tor  determination  is  that  raised  by  the  fourth 
issue,  viz.,  whether  the  suit  is  barred  by  the  Act  of  Limitations.  The 
facts,  from  which  it  arises,  are  shortly  these.  At  the  commencement  of 
the  year  1866,  and  for  some  \ears  before  it,  one  Bhuloka  Pandya  Chokka 
Talavar  was  the  zemindar  oi  Maniachi,  and  the  properties  now  in  dispute 
were  then  comprised  in  the  zomindari  He  died  on  the  14th  January 
1866,  leaving  him  surviving  seven  widows  and  five  minor  sons  as  shown 
in  the  sub-joined  pedigree  • 

Bhuloka  Pandya  Chokka  Talaver, 
Zemindar  of  Maniachi.  who 
died  m  January  1866 
His  seven  wives* 

I 


1 

| 

~          f         ~ 

| 

'      1 

I 

| 

No.  1 

No.  2 

No.  3 

No   4 

No.  5 

No.  6 

No.  7 

Kattama 

Rama 

Udayanna 

Rama 

Shanmukha 

Shanmukha 

(died 

Talavachi 
(died 

Talavachi 
(died 

Talavachi 
(died 

Talavtchi 

1 

vadivu 
Talavachi 

vadivu 
Ttlavachi 

childless) 

childless). 

childless). 

childless). 

son  Chokka 

son  Subra- 

Talavar, 

mania  Pandya 

No.  8. 

Chokka  Talavar 

Plaintiff 

t 

(Appc'lant) 

No.  12. 

Three  sons 

1 

Subramama 

Veil 

aya 

Sendura 

Pandia  Chokka 

Pandyan, 

Pandyan 

Tala\  ar, 

No.   10 

No.  II. 

No.  9. 

(died  un- 

married). 
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On  the  death  of  Bhuloka  Pnndva  in  1866,  the  Government  at  first 
recognized  as  his  lawful  successor,  his  son  by  the  fomth  \\ife,  Chokka 
Talavar,  No  8  in  the  pedigree  He  \vas,  however,  junior  in  j  enraf  to  the 
eldest  son  by  the  fifth  wife,  Subramamn  Pandva  Chokka  Taiavai,  No  0 
in  the  pedigree  But  the  Government  considered  that  his  mother's  pnoi 
marriage  was  a  legitimate  giound  of  preference  As  he  (No  8)  was  n 
minor,  the  Court  of  Wards  assumed  management  ot  the  zeimndaii  undei 
Regulation  V  of  1804.  The  late  zemindar's  fifth  wife  then  instituted 
original  suit  No  25  of  1866  on  the  file  of  the  Civil  Court  of  Tinnevelly, 
disputing  the  action  of  the  Government  and  asserting  her  eldest  son's 
preferable  claim  by  right  of  pnmogenituie  Tn  Mu>  1868  the  Civil  Couit 
decreed  in  his  favour  Meanwhile,  the  Government  recalled  their  recogni- 
tion of  the  ]umor  son  by  the  fourth  wife  and  lecogmzed  in  his  stead  the 
eldest  son  by  the  fifth  wife,  No  9  m  the  pedigree,  Subramanya  Pandya 
Chokka  Talavar,  and  the  Court  of  W:uds  since  continued  111  management 
on  his  behalf 

Of  the  thiee  sons  by  tho  fifth  wife,  the  second  son,  Velhivii  Pandyan, 
died  unmarried  dunng  his  minority,  and  the  eldest  [319]  Suhramanva 
Pandya  Chokka  Talavar,  the  last  recognized  zemindar  and  lawful  holder, 
died  during  his  minority  in  1873,  leaving  him  surviving  one  uterine  brothei 
named  Sendura  Pandyan,  No  11  in  the  pedigre^,  and  two  half -brothers, 
Chokka  Talavar,  No  8,  and  the  plaintiff  (appellant)  No  12  in  the  pedigree 
It  is  an  undisputed  fact  that  of  the  thiee  surviving  bi others,  the  plaintiff 
is  the  eldest  It  is  also  admitted  that  the  Zemmdun  of  Maniachi  is  an 
impartible  estate  belonging  to  a  joint  Hindu  family  constituted  by  its 
male  co-parceners,  and  that  the  last  lawful  zemindar  was  appellant's  and 
Chokka  Talavai's  half-brother,  and  the  uterine  brother  of  Senduui  Pandya, 
No  11  in  the  pedigree 

Appellant  rests  his  title  to  the  zemmdari  in  this  Court,  as  in  the  Court 
below,  on  his  position  as  the  eldest  of  the  surviving  brothers  of  the  last 
zemindar,  while  the  respondents'  case  is  that  the  uterine  brother,  Sendura 
Pandyan,  excludes  him  from  succession  With  lefeience  to  this  conten- 
tion, it  was  alleged  for  the  appellant  that  Semluia  relinquished  his  interest 
in  the  zemindan,  if  any,  in  favour  of  the  appellant  by  document  C,  which 
bears  date  the  15th  August  1885  The  plaint,  which  is  dated  the  9th 
June  1885,  prayed  for  a  deciee  (1)  establishing  .appellant's  right  to  the 
properties  in  dispute,  cancelling  the  decree  in  original  suit  No  14  of  1866 
and  the  auction  sale  m  its  execution,  and  (2)  awarding  him  possession  of 
the  properties  mentioned  in  the  plaint  It  stated  that  the  decree  and  the 
execution  sale  were  vitiated  by  fraud,  and  that  the  circumstances  consti- 
tuting fraud  came  to  appellant's  knowledge  only  in  March  1885  The 
decree  in  original  suit  No  14  of  1866  was  passed  on  the  4th  May  1867, 
and  the  sales  in  execution  of  it  took  place  on  the  llth  and  13th  August 
1870,  and  were  confirmed  by  the  Civil  Judge  on  the  14th  September  1870  * 
The  purchasers  were  placed  in  possession  on  27th  and  29th  September 
1870 

These  are  the  facts  which  have  to*be  borne  in  mind  whilst  dealing 
with  the  question  of  limitation  with  reference  to  the  arguments  addressed 
to  us  at  the  hearing  Treating  this  suit  ns  one  brought  to  recover  imrnove- 
able  family  property  unlawfully  alienated  during  appellant's  minority,  the 
Subordinate  Judge  has  found  that  it  is  barred  by  limitation  He  rests 
his  opinion  on  the  ground  that  appellant  was  born  on  the  5th  May  1861 

Exhibits  M  and  P,  and  LIV— ED] 
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J894      and   completed   his  twenty-first   year  on  the   4th   May   1882   and   not   as 
FEB.  13.    F320]  alleged  by  him  on  llth  June  1882.     It  is  urged  on  appellant's  be; 

half  that  his  finding  is  contrary  to  the  weight  of  evidence. 

APPEL-  The  date  of  appellant's  birth  formed  the  subject  of  the  sixth  issue, 

LATE       and  the  evidence  cited  with  reference  to  it  is  partly  oral  and  partly  docu- 

ClVlL.     mentary.     It  must  be  observed  that  in  the  case  of  the  appellant,  no  horos- 

— ~        cope  has  been  kept  so  as  to  throw  light  on  the  precise  date  of  his  birth. 

316^4      Both  parties  admit  that  appellant  was  in  existence   from  the   12th  June 
fyf.  L.  J.    18^1,   the  contest  being  as  to  whether  he  was  born  on  that  date  or,   as 

152*        found  by  the  Subordinate  Judge,  on  the  5th  May  1861. 

As  regards  the  oral  evidence,  it  is  that  of  plaintiff's  witnesses  Nos.  4 
and  25,  and  defendants'  witnesses  Nos.  11  and  12.  The  two  former  state 
that  plaintiff  was  born  in  the  month  of  Vaiyasi,  Andu  1086  corresponding  to 
May — June  1861,  and  the  two  latter  depose  that  the  plaintiff's  birthday 
star  or  lunar  mansion  was  '  Satayam  '  or  the  24th  lunar  day  or  star  in  the 
month  of  Chittirai  Both  the  witnesses  for  appellant  are  related  to  him, 
the  fourth  being  a  distant  relative,  and  the  twenty-fifth  witness  being  his 
maternal  uncle.  The  evidence  of  the  maternal  uncle  is  open  to  the  obser- 
vation that  he  is  unable  to  remember  the  month. and  year  in  which  his  own 
eldest  and  other  sons  were  born,  though  he  professes  to  recollect  the  month 
and  >ear  in  which  appellant  was  born.  The  evidence  of  the  fourth 
witness  is  also  open  to  the  remark  that  the  date  of  the  temple  festival 
at  Tiruchendur  in  the  district  of  Tinnevelly  in  the  year  1861  with  which 
he  connects  appellant's  birth  shows  (as  explained  by  the  Subordinate 
Judge)  when  it  is  computed  from  the  calendar,  that  appellant  was  born 
on  the  5th  May  and  not  on  the  12th  June. 

On  the  other  hand,  respondents'  twelfth  witness  does  not  name  the 
month  in  which  special  worship  or  Archania  is  performed  in  the  Tiruchendur 
temple  on  appellant's  Janma  Nakshatram  day  or  the  day  of  his  birth  fixed 
with  reference  to  the  lunar  asterism  or  mansion.  According  to  respon- 
dents' eleventh  witness  it  is  clear  that  the  appellant's  Janma  Nakshatram 
or  the  star,  under  which  he  was  born,  was  the  4  Satayam  '  or  the  24th 
lunar  mansion  day  in  the  month  of  Chittirai  which  corresponds  to  the 
5th  May  1861  according  to  the  calendar.  Respondents'  witnesses  are 
not  connected  with  them.  The  Subordinate  Judge  describes  the  evidence 
at  length  in  paragraph  21  of  his  judgment  and  comes  to  the  conclusion 
that  appellant  was  born  on  the  5th  May  1861;  and  after  [321]  carefully 
considering  it,  we  see  no  reason  to  disturb  hjs  finding.  In  the  first  place, 
respondents'  eleventh  witness  is  a  disinterested  witness  The  fact  deposed 
to  by  him  is  in  the  nature  of  circumstantial  evidence.  It  is  a  fact  which 
he  was  in  a  position  to  remember  from  the  Archanai  or  special  service 
being  performed  every  year  on  the  same  lunar  day  of  the  same  solar 
month.  It  is  corroborated  by  the  date  of  the  Tiruchendur  festival  in  the 
year  1861  with  which  event  the  fourth  witness  connects  appellant's 
birth.  Respondent  b  twelfth  witness  corroborates  the  eleventh  so  far  as 
the  performance  of  a  special  service  in  the  Tiruchendur  temple  on  the 
zemindar's  birthday  and  the  name  of  his  Janma  Nakshatram  or  the  star 
under  which  he  was  born  are  concerned. 

On  the  other  hand,  the  onus  of  showing  that  the  suit  was  brought  in 
time  is  on  the  appellant.  Both  his  witnesses  are  related  to  him,  and 
their  evidence  is  open  to  the  observations  mentioned  above.  The  appel- 
lant's pleader  suggests  that  his  fourth  witness  may  have  made  a  mistake, 
but  it  is  not  likely.  The  allusion  to  the  Tiruchendur  festival  as  the  event 
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which  enabled  him  to  fix  the  month  and  star  of  appellant's  birth  appears 
to  be  natural 

The  documentary  evidence  bearing  on  the  sixth  issue  consists  of  two 
Exhibits  H  and  XV      The  former  is  a  takid  sent  on  the  31st  May  1882  by     APPEL- 
the    Sub-Collector   of   Tinnevelly   to   the    Tnhsildar   of    Ottapidaram    taluk.       LATE 
It   btates   that   the    Maniachi   Zemindar    attains    his   inujoiity    on    the    12th     CIVIL, 

June  and  duects  the  Tahsildar  to  close  the  accounts  of  the  estate  and  be 

refld\  to  deliver  the  zemmdan  on  the  13th  June  Exhibit  XV  is  17  M. 
the  letter  written  by  the  Sub-Collector  to~~  tbe  Collector  on  the  316-4 
same  date  and  is  to  the  following  effect  "It  appears  the  eldest  M:Jr  J" 

minor  of  the  Maniachi  estate  has  no  hoioscope  and  the  exact  date  of  his 
birth   is   not  known      The  Tahsildar  on   examining   the  previous   records 
and   on  due  inquiry,   approximately   fixes  the   date  on    uluch  the  minor 
against   his    age   as    the    12th   June    1882       I   propose    to   issue   orders   to 
the  Tahsildar  to  make  over  the   estate   to  the   minor  on   the    13th  pro- 
"  ximo  "     The  report  of  the  Tahsildar  to  \vhich  reference  is  made  in  Exhibit 
XV  is  not  before  us      We  cannot  say  that  the  exhibits  ulucli  name  the  12th 
June  1882  approximately  as  the  date  on  which   the  appellant  attained  his 
ma]onty  are  inconsistent  with  the  finding  that  the  actual  date  of  birth  was 
the  5th  May  1861       It  is  then  said  that  the  zemmdan  was  actually  made 
over  to  the  appellant  on  the  13th  June  1882,  but  this  fact  does  not  carry  the 
case    [322]    further      No  correspondence  is  produced,   from  which  we   can 
infer  that  the  real  date  of  birth  was  asceitamed  by  the  Court  of  Wards,  and 
it  was  enough  for  that  Court  that  on  the  13th  June  1882,  when  thev  trans- 
ferred the  estate,  the  appellant  had  ceased  to  be   a  minor      The  Subordi- 
nate Judge  appears  to  us  to  have  come  to  #  correct  finding  as  to  the  date 
of  appellant's  birth 

With  reference  to  the  latter  part  of  the  sixth  issue,  it  is  argued  by 
respondents'  pleader  that  undei  the  Indian  Majority  Act  IX  of  1875, 
Section  3,  the  appellant  should  be  tieated  as  having  attained  his  majority 
on  the  completion  of  21  years,  only  in  case  he  had  lawfully  been  under 
the  ]unsdiction  of  the  Court  of  Wards,  and  that  he  musfc  otherwise  be 
treated  as  having  attained  his  majority  on  the  completion  of  18  years 
We  shall  presently  consider  the  question  whether  Bendura  Pandyan 
excludes  the  appellant  from  succession  and  whether  an  uterine  brother 
succeeds  to  an  impartible  estate  in  preference  to  a  half-brother,  though  the 
latter  is  senior  in  years  to  the  former  Assuming,  for  the  purpose  of 
dealing  with  the  question  of  Invitation  and  for  that  purpose  only,  that  the 
appellant  was  not  only  the  de  facto  but  also  the  de  jure  Zemindar,  we  see 
no  reason  to  doubt  the  correctness  of  the  Subordinate  Judge's  decision 
that  appellant  attained  his  ma]onty  on  the  completion  of  21  years  on  the 
4th  May  1882 

There  are  three  more  matters  in  connection  with  which  the  question 
of  limitation  has  been  considered  by  the  Subordinate  Judge  Adverting 
to  the  prayer  in  the  plaint  that  the  decree  in  original  suit  No  14  of  1866 
and  the  sales,  in  execution  of  it,  of  the  properties  in  dispute  be  cancelled, 
the  Subordinate  Judge  observes  that  there  is  no  doubt  that  as  a  suit  to 
set  ?^ide  Court  sales  in  execution  of  a  decree  to  which  appellant  was  a 
party,  it  must  be  governed  by  the  one-year's  limitation  prescribed  by 
Article  12,  Schedule  II  of  the  Act  of  Limitations  He  adds,  however, 
that,  as  the  plaintiff  was  a  minor,  a  period  of  two  years  must,  under 
illustration  (b)  attached  to  Section  7  of  the  Act,  be  added  to  the  one 
year,  It  IB  argued  on  appellant's  behalf  that  this  is  a  misapprehension  of 
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1894       the  scope  of  the  illustration,  and  that  the  period  of  limitation  prescribed 
FEB.  13.   by  Article  12  is  applicable  to  minors  as  well  as  to  adults. 

__  That    article   premises    a   suit   to   set    aside    a    sale    in    execution    of 

APPEL-    a    Decree    and    prescribes    as    the    period    of    limitation    one    year    from 

LATE      ^ie    date    on    which    the    sale    is    confirmed.       The    case    premised    by 

CIVIL.      [323]    illustration    (b)    of    Section    7    is   one    in    which   the    right    to    sue 

_  _      for    a    legacy    accrues    to    A    during    his    minority,     and    A    attains    his 

17  M.      majority    eleven    years    after    such    accrual;    he    would    have    under    the 

31f-*-4      ordinary    law   one   year   remaining   within   which    to    sue,    but    under   this 

^isz  J"    Bec^on  an  extension  of  two  years  will  be  allowed  him,   making  in   all  a 

period  of  three  years  from  the  date  of  his  attaining  majority  within  which 

he  may  bring  his  suit      The  Subordinate  Judge  considers  that  by  reason 

of  the  illustration  (b)  a  minor,  who  is  a  party  to  a  suit  has  three  years  to 

set  aside  a  sale  therein  from  the  date  on  which  he  attains  his  majority 

He  relies  in  support  of  his  opinion  on  Mahommed  Hossein  v.    Pumndur 

Mahto  (1),  and  on  tiurijanna  v.  Durgi  (2),  but  neither  of  them  is  in  point 

The   question   whether   illustration    (b)   of    Section    7    is    an    authority    for 

giving  a  minor  the  right  to  sue  to  set  aside  a  sale  falling  under  Article  12 

within    three    years    from    the    date    on    which    he    attains    his    majority, 

though  Article  12  prescribes  only  one  jear  in  the  case  of  adults,  was  not 

raised  or  considered  in  those  cases^ 

The  illustration,  no  doubt,  recognizes  the  principle  that  when  the 
period  of  limitation  prescribed  by  the  ordinary  law  exceeds  three  years 
but  expires  within  three  years  from  the  date  on  which  he  attains  his 
majority,  the  minor  will  have  the  whole  period  of  three  years  from  the 
date  of  his  majority.  But  it  does  not  warrant  the  inference  that  it  gives 
three  years  in  cases  which  are  governed  by  Article  12.  If  the  minor  were 
an  adult  at  the  date  of  the  sale  which  he  seeks  to  set  aside  he  would  have 
to  sue  within  one  year  from  the  date  of  the  confirmation  of  the  sale; 
and  on  attaining  his  majority,  he  stands  in  the  position  of  an  adult,  and 
there  is  no  reason  why  he  should  have  three  years  instead  of  one  year 
from  the  date  of  majority.  Section  7  ought  to  be  read  together  with  each 
article  in  the  second  schedule,  and  when  the  period  prescribed  by  the 
latter  extends  to  three  years  or  more  and  expires  within  three  years  from 
the  date  of  attainment  of  majority,  the  intention  is  that  the  late  minor 
should  have  the  full  three  years.  But  when  the  period  of  limitation  pre- 
scribed by  the  schedule,  as  for  instance  by  Article  12,  is  less  than  three 
years,  and  the  minor  has  that  period  frorn  the  date  of  his  majority,  we 
see  no  warrant  for  holding  that  the  intention  was  to  enlarge  the  period 
of  limitation  prescribed  by  the  schedule  to  three  years.  [324]  We  are 
unable  to  adopt  the  view  of  the  Subordinate  Judge  that  the  appellant  had 
more  than  one  year  to  set  aside  the  Court-sales  if  he  were  a  party  to 
original  suit  No.  14  of  1866. 

In  paragraph  147  of  his  judgment,  the  Subordinate  Judge  observes 
that  as  a  suit  to  set  aside  the  decree  in  suit  No.  14  of  1886  for  fraud,  the 
suit  is  governed  by  Article  95  which  allows  the  appellant  a  period  of  three 
vears  from  the  date  on  which  the  fraud  came  to  his  knowledge.  As  he 
finds,  however,  that  no  fraud  has  been  proved,  the  question  does  not 
arise  in  this  case,  and  we  shall  consider  in  connection  with  the  merits 
whether  this  finding  is  correct. 

The  Subordinate  Judge  also  refers  to  Article  44,  though  he  considers 
it  to  apply  only  to  voluntary  sales;  but,  for  the  appellant,  it  is  contended 
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that,  by  analogy  to  that  article,  he  is  entitled  to  sue  to  set  aside,   within       1494 
three  years  from  the  date  of  his  majority,   an  improper  Court  sale  which   pED    j^ 

took   place   during   his   minority    with    the    pnvity    of   his    guardian         We 

cannot   accede    to   this   contention,    as    Article    12   must   be    read   together    APPEL- 
with  Article  44,  and  there  can  be  no  true  analogy  when  there  is  an  express       LATE 
provision  to  the  contrary       With  Articles  12  and  144  before  us,  we  do  not       CIVIL 

think  -that  Article   120,   which  presupposes  the  absence  of  a  special  provi-       

sion  applicable  to  the  case  under  consideration,  can  apply      The  conclusion       n  M. 
we  come  to  on  the  fourth  issue  is  that  the  ptesent  suit  is  tune-barred  as      316-4 
a  Suit  falling  under  Article  144  or  Article  12  and  that  neither  Article   120    M  L- J- 
or  44  or  45  has  any  application  152i 

In  dealing  with  the  question  of  limitation  it  was  absumed  that 
appellant  was  a  party  to  ongmal  suit  No  14  of  1866  by  his  guardian, 
and  that  as  the  eldest  surviving  brother  though  of  the  half-blood,  he  is 
lawfully  entitled  to  the  zemindan  We  now  proceed  to  consider  these 
questions 

The  question  raised  by  the  fifth  issue  IB  whether  appellant  is  entitled 
to  the  zemmdari  of  Maniachi  in  preference  bo  Sendina  Pandya  Talavar 
who  is  still  alive  The  facts  upon  which  it  arises  for  determination  are 
(1)  that  the  zemindar i  is  an  impartible  estate ,  (2)  that  il  belongs  to  the 
co-parcenary  family  consisting  of  the  appellant  and  his  brothers,  (3)  that 
the  propositm  was  Subiaman>a  Chokka  Talavar,  No  9  in  the  pedigree, 
who  died  without  male  issue,  (4)  that  Sendura  Pandyan  is  his  uterine 
brother,  whereas  appellant  is  only  his  half-brother,  and  (5)  that  the  latter 
is  older  than  the  former  and  is  the  eldest  of  the  surviving  sons  of  [323] 
Bhuloka  Pandya  Chokka  Talavar  It  is  admitted  that  Subramanya 
Chokka  Talavar  was  the  eldest  son  of  the  previous  Zemindar,  and  that 
he  succeeded  his  t.ither  by  right  of  primogeniture,  no  special  custom 
being  alleged  by  either  party  as  controlling  the  right  of  primogeniture  m 
case  of  disputed  succession  to  the  zemmdari  The  point  for  considera- 
tion is  whether,  under  the  Mitakshara  law  nearness  of  blood  is  a 
ground  of  preference  as  between  brothers  of  the  half  and  full  blood  in 
case  of  disputed  succession  to  impartible  co-parcenary  property 

The  Subordinate  Judge  decides  it  in  the  affirmative,  but  in  that  opinion 
we  are  unable  to  concur  Apart  from  authority,  wo  are  of  opinion  that 
on  general  principles  the  question  should  be  answered  in  the  negative 
The  first  of  them  is  that  a  rule  of  decision  in  regard  to  succession  to 
impartrble  property  is  to  be  found  in  the  Mitakshara  law  applicable  to 
partible  property,  subject  to  suc"h  modifications  as  naturally  flow  from  the 
character  of  the  property  as  an  impartible  estate  The  second  principle 
is  that  the  only  modification  which  impartiality  suggests  in  regard 
to  the  right  of  succession  is  the  existence  of  the  special  rule  for  the  selection 
of  a  single  heir  when  there  are  several  heirs  of  the  same  class  who  would 
be  entitled  to  succeed  to  the  property  if  it  were  partible  under  the  general 
Hindu  law  The  third  principle  is  that,  in  the  absence  of  a  special 
custom,  the  rule  of  primogeniture  furnishes  a  ground  of  preference  In 
determining  who  the  single  heir  is  according  to  these  principles,  vie  have 
first  to  ascertain  the  class  of  heirs  who  would  be  entitled  to  succeed 
to  the  property  if  it  were  partible,  regard  being  had  to  its  nature  as 
co-parcenary  or  separate  property,  and  we  have  next  to  select  the 
single  heir  by  applying  the  special  rule  indicated  above 

Applying  the  principles  mentioned  above  to  the  case  before  us,  there 
can  be  no  doubt  that  if  the  property  in  dispute  had  been  the  separate 
property  of  the  last  lawful  Zemindar,  fropi  whom  succession  has  to  be 
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1884       traced,    the   uterine   brother   would   be   preferred   to   the   half-brother.     In 
FEB.  13.   enumerating  the  classes  of  heirs  to  separate  property  with  reference  to  the 

Smriti  of  Yadnavalkya  cited  in  Mitakshara,  Chapter  II,  Section  I,  sloka  2, 

APPEL-    the    Commentator    observes    in    Chapter    II,    Section    IV,    sloka    5,    that 
LATE       "  '  among  brothers,   such   as  are  of  the  whole  blood  take  the  inheritance 
CIVIL.     "  '  in  the  first   instance/   under   the   text   already   cited,    '  to   the   nearest 
— -        *|  '  sapinda  the  inheritance  next  belongs,'  since  those  of  the  [326]  half-blood 
316^4      "  '  are  remote  through  the  difference  of  the  mothers/  "       Vignanesvara 
M.  L.  J.    y°£i   proceeds  then   to  state   in   Section  6   that   "  if  there  bo   no   uterine 
152.        "  brothers,  those  by  different  mothers  inherit  the  estate,"  and  adds  in  Sec- 
tion 8  that   "  in  case  "  of  competition  between   brothers  and  nephews, 
nephewrs  of  the  whole  blood  have  no  title  to  the  succession  in  preference  to 
brothers  of  the  half-blood,"  for  their  right  of  inheritance  is  declared  to  be  on 
failure  of  brothers      If  the  Zemmdari  of  Maniachi,  from  which  the  property 
now  in  litigation  \u\s  severed  by  Court-sales,  had  been  the  separate  or  self- 
acquired    property    of    Subranwnia    Talavar,    Sendura   Pandya,    his    uterine 
brother,     would    certainly    have    succeeded    to    it    in    preference    to    the 
appellant    who    is    his    brother    by     a     different     mother.     The     principle 
which  determines  the  class  of  kindred  entitled  to  succeed  is  that,  in  case 
of  disputed  succession   to  such  property,   remoteness  of  blood  furnishes  a 
rule  of  exclusion.     This  being  so,  the  further  question  arises  whether  the 
same   principle   applies   when   tlu»   property    is   the    co-parcenary    property, 
though   impartible,    belonging   to   a   joint   Hindu    family   consisting   of   the 
deceased   Zemindar  and  his  brothers      Looking   again   to   the   Mitakshara 
law  of  succession   as   applied  to   partible  co-parcenary  property,   the  right 
of  survivorship  is  mentioned  as  a  dominant  right  which  controls  the  rule 
of  succession  applicable  to  separate  property      In  Chapter  II,   Section  I, 
sloka  20,  of  the  Mitakshara,  the  Commentator  premises  a  case  of  competi- 
tion between  the  co-parceners  and  widows  of  a  deceased  person,  and  refers 
to  the  text  of  Narnda  '  left  them  allow  a  maintenance  to  his  woman  for  life, 
and    concludes    that    the    widows    are    entitled    only    to    maintenance,    the 
co-parceners  being   entitled   to   the   property      It  follows   that   in   case   of 
co-parcenary    property,    the    doctrine    of    survivorship    furnishes    an    addi- 
tional  rule    whereby    the    class    of    heirs    has    to    be    found.     It    is    also  a 
controlling   or   dominant    right    for   the    reason    that,    according    to   Hindu 
theory,    co-parcenary    property    belongs    to    the    co-parcenary    family,    that 
though    co-parceners    are    tenants    in     common,    they    have    no    specific 
property  but  only  an  interest  which   may  ripen  into  specific  property  on 
partition,   and  that,    if  the  existing  co-parceners  die   without  male   issue, 
they  are  to  be  treated  as  if  they  had  never  been  born,  and,  as  if  the  partible 
property  actually  belonged  to  the  body  of  co-parceners  who  are   alive   at 
the    time    of   partition.     When    therefore    partible    property    belongs    to    a 
co-parcenary   family,    and    when    a    co-parcener    dies   without    male    [327] 
issue,  leaving  one  uterine  brother  and  one  half-brother  surviving  him,  the 
half-brother   is    entitled    to   share    the    property    equally    with    the    uterine 
brother  at  the  time  of  partition,  the  deceased  brother  being  considered  as 
if  he  never  had  been  born,  and  the  property  being  treated  as  always  vested 
in,   the  family   as  a  unit   and   as  never  absolutely  vested  for  purposes  of 
inheritance   in  any   one   co-parcener  in  preference  to   another,   how  much 
soever  the   family   may   change    as   to   the   number   of    co-parceners   from 
time  to  time   during   co-parcenary.     To   say,    therefore,    that   nearness   of 
blood  is  a  ground  of  preference  in  such   cases  would   be  tantamount  to 
ignoring  the  pre-existing  co-parcenary  interest  of  half-brothers.     Nearness 
of  blood  being  thus  no  ground  of  preference  under  the  Mitaktjhara  law  in 
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case  of  disputed  succession  to  co-parcenary  property  when  it  is  partible,       18S4 
it  is  likewise  no  ground  of   preference   when   such   property   is  impartible     FEB.  13B 

Ifc    is    conceded    that    the    zemindan    belongs    to    the    co-parconary    tamily 

consisting  of  all   the  brothers  of  tlio   pwpovitua,   and   the  nearest1  class  of     APPEL- 
Jdndred  in   which   the   single  hen    ought   to   be   tound   IB   that   of    brothers,       LATE 
whether  of  the   whole  or  half-blood,    and   applying   the  mle   of   primogem-      ClVIL 
ture   as   a   subsidiary  mle  of   selection,    since   there  is  no  specific  custom,      \TTjj 
the  brothei,  that  is  entitled  to  the  zemindari,  is  the  eldest  in  years,  viz  ,       315^.4 
the    plaintiff   or   appellant  M.  L.  J. 

This  view  is  in  accoi  dance  with   the  course  of  decisions  to  which   our          152. 
attention   has  been  called   at  the  hearing 

The  first  is  the  case  of  Katama  Natchiar  v  The  Rajah  of  Shiva- 
qunga  (1)  The  point  decided  m  that  case  \\  as  that  the  zemindari  of 
Sivagunga  was  the  self  -acquired  property  of  Gouri  Vallabha  Tevar,  the  prior 
lawful  Zemindar,  that  the  competition  being  between  his  daughter  and 
brother's  son,  there  was  no  right  of  survivorship  as  in  the  case  of  co- 
parcenary pioperty,  and  that,  according  to  the  ordinary  lule  ol  succession, 
the  class  of  kindred  among  whom  the  single  heir  was  to  be  found  was 
represented  by  the  daughter  and  not  by  co-parceners  The  question,  now  m 
dispute,  did  not  arise  in  that  case,  but  there  are  observations  made  by  the 
Privy  Council  which  indicate  the  principles  that  should  guide  our  decision 
in  this  case  Their  Lordships  say  there  aie  two  principles  on  which  the 
rule  of  succession,  according  to  the  Hindu  [328]  law,  appears  to  depend 
The  first  is  that  which  determines  the  right  to  offei  the  funeral  oblation 
and  the  degree  in  which  the  persons  making  the  offering  are  supposed  to 
minister  to  the  spiritual  benefit  of  the  deceased,  the  second  is  the  right  of 
survivorship  It  is  generally  intelligible  that  upon  the  principle  of  survi- 
vorship the  right  of  the  co-paiceners  m  an  undivided  estate  should  pre- 
vail Their  Lordships  sav  further  that  m  co-parcenary  property  accord- 
ing to  the  principles  of  Hindu  law,  there  is  co-parcener  ship  between  the 
different  members  of  a  united  family  and  survivorship  following  upon  it, 
for  there  is  community  of  interest  and  unity  ot  possession  between  all  the 
members  of  the  family,  and  upon  the  death  of  any  one  of  them,  the  others 
may  well  take  b\  survivorship  that  in  which  the}  had  during  the  deceas- 
ed's lifetime  a  common  interest  and  a  common  possession  But  the  law 
of  partition  shows  that  as  to  the  separately-acquired  pioperty  ot  one 
member,  the  other  members  of  that  family  have  neither  unity  of  interest 
nor  unity  of  possession  and  the  foundation,  therefore,  of  a  right  to  take 
such  property  bv  survivorship  fails  It  is  said  thai  these  observations 
are  m  the  nature  of  obitci  rrV/a,  but  if  so,  they  nre  the  dicta  of  the 
highest  judicial  tribunal  foi  India,  followed  in  seveial  later  cases  More- 
over, the  two  mam  pimciples  of  succession  mentioned  above  are  those 
embodied  in  the  text  of  Manu,  '  that  the  inheritance  belongs  to  the  nearest 
sapinda,'  and  in  the  text  of  Narada  to  the  effect  that  in  an  undivided 
family,  the  brother  takes  the  co-parcenary  property  in  piefeience  to  the 
widow 

The  second  case  is  Ncclkisto  Deb  Bnnnotw  v  Bccichiuuler  Thal\oor  (2) 
That  was  a  suit  in  the  nature  of  ejectment  brought  by  a  brother  of 
the  half-blood  against  the  uterine  brother  on  the  ground  that,  as  he  was 
the  eldest  of  the  class  of  heirs  from  whom  a  jobrai  should  be  selected 
according  to  family  custom,  the  appointment  by  thje  deceased  Zemindar 
of  his  younger  brother,  the  then  defendant,  as  jobrn],  was  invalid  Trv 

(i)  9  M.IA    539  (-2)   12  M  I  A   523 
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Privy  Council  held  that  the  appointment  was  valid  by  family  custom  or 

kulachar  which  imposed  no  restriction  on  the  power  of  the  reigning  raja 

to  appoint  a  jobraj  from  among  his  kindred.     On  this  point,  the  Lords  of 

the  Judicial  Committee  remarked  that  "  where  there  is  evidence  of  a  power 

'  of  selection,  the  actual  observance  of  seniority  [329]  even  in  a  consider- 

'  able  series  of  successions  cannot  of  itself  defeat  a  custom  which  establishes 

'  a  right  of  free  choice;  and  had  the  instances  been  uniform  and  without 

4  exception,  that  alone  would  have  been  sufficient  to  support  the  appellant's 

*  case.     Such  uniformity  of  practice  was  however  not  proved,  for,  several 

instances    appear   of   infants    appointed   to    the   office    of   jobraj,    whilst 

relatives  within  the  custom  and  older  in  years  were  living."     It  is  this 

finding    of   fact    that    was    the    ratio    decidcndi,    but    the    decision    is    an 

authority  for  the  proposition  that  in  determining  the  right  of  succession  to 

an  impartible  estate,   we  should  first  ascertain  the  class  of  kindred  from 

whom  a  single  heir  is  to  be  selected,  next  see  whether  family  custom  or 

kulachar  discloses  a  special  rule  of  selection,   and  that  in  default  of  such 

custom,   seniority  of  age   constitutes  a   title  by  descent  to  the  impartible 

estate,    by   analogy   to   general   Hindu   law      The   Judicial   Committee   say 

further  that  by  general  Hindu  law,  the  uterine  brother  would  be  the  heir 

in  reference  to  the  half-brother,   were  it   a  disputed  succession  to  divided 

property. 

This  limitation  is  also  in  accordance  with  the  text  of  the  Mitakshara 
in  Chapter  II,  Section  IV,  slokas  5  and  6,  and  is  an  authority  for  the  pro- 
position that  in  case  of  disputed  succession  to  impartible  property,  which 
was  acquired  by,  or  belonged  exclusively  to,  the  deceased  zemindar,  near- 
ness of  blood  is  a  factor  to  be  considered  in  determining  the  class  of  kin- 
dred from  whom  the  single  heir  has  to  be  selected.  Respondent's  pleader 
lays  considerable  stress  on  the  passage  in  the  judgment  of  the  Privy  Coun- 
cil which  deals  with  the  contention  on  behalf  of  the  appellant  in  the 
Tipperah  case,  to  the  effect  that  the  preference  of  the  whole  to  the  half- 
blood  does  not  extend  to  a  raj,  and  that,  when  the  estate  is  ancestral  and 
undivided,  brothers  of  the  whole  and  half-blood  are  on  the  same  footing. 
Their  Lordships  observe  as  follows  :  ' '  When  a  raj  is  enjoyed  and  inherited 
"  by  one  sole  member  of  a  family,  it  would  bo  to  introduce  into  the  law, 
by  judicial  construction,  a  fiction,  involving  also  a  contradiction  to  call 
this  separate  ownership,  though  coming  by  inheritance,  at  once  sole  and 
joint  ownership,  and  so  to  constitute  a  joint  ownership  without  the  com- 
mon incidents  of  co-parcenership.  The  truth  is,  the  title  to  the  throne 
and  to  the  royal  lands  is,  in  this  case,  one  and  the  same  title.  Survivor- 
ship cannot  obtain  in  such  a  possession  from  its  very  nature,  and  there 
can  be  no  community  [380]  of  interest;  for,  claims  to  an  estate  in  lands 
and  to  rights  in  others  over  it,  such  as  to  maintenance,  are  distinct  and 
inconsistent  claims.  As  there  can  be  no  survivorship,  title  by  survivor- 
ship, where  it  varies  from  the  ordinary  title  by  heirship,  cannot,  in  the 
absence  of  custom,  furnish  the  rule  to  ascertain  the  heir  to  a  property 
which  is  solely  owned  and  enjoyed  and  which  passes  by  inheritance  to  a 
sole  heir."  It  is  further  argued  on  behalf  of  the  respondents  that  the 
doctrine  of  survivorship,  as  a  dominant  right,  has  no  operation  as  well  in  the 
case  of  impartible  co-parcenary  as  in  the  case  of  impartible  separate  pro- 
perty, and  that  we  are  not  at  liberty  to  introduce  a  distinction  so  as  to  vary 
the  ordinary  rule  of  succession  which,  it  is  contended,  applies  alike  to  both. 
We  are  unable  to  accede  to  this  suggestion  for  several  reasons.  In  the 
first  place,  later  decisions  of  the  Privy  Council  recognized  survivorship  as 
a  material  factor  when  the  imp&rtible  .estate  is  co-parcenary  property.  In 
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the  next  place,  the  Tipperah  estate  is  situated  m  a  pait  of  India  governed      1094 
by  the  Dayabhaga  School  of  Hindu  Law,  which  explains  away  the  Smriti   pEB<  13^ 
of   Narada   as  inapplicable  to  marned    women   and   denies   a   place   to   the          ' 
doctrine  of  survivorship  m  its  scheme  oi   succession      It  may  be,   as  sug-     ^PPEL. 
gested  by   Mr    Bashyam  Aiyangar  on  lespondents'   behalf,   that  when  the       LATE 
Tipperah  case  was  decided  by  the  Pi  ivy   Council,   theie  was  an  impresHion      CIVIL. 

at   Calcutta  that,   even  under  the   Dayabhnga  law,   there1   was   survivorship       ' 

as  an  exception  to  the  geneial  scheme  of  inheritance  in  the  ease  contem-       17  M. 
plated  by  Jimutavahana  in  verse  34,    Section  5,   Chapter  XI  of  the  Daya-       316-4 
bhaga      But  such  a  notion  \vas  held  to  be  erroneous  by  the  Full  Bench  of     M.  L.  J. 
the   High   Court    at   Calcutta   in    Hajkishorc    Lahoory    v     Gobind    Chunder        *Mi 
Lahoory   (1)  and  see  Shco  Soondau/  v    Puthcc   Singh   (2)   wherein  it  was 
decided  that  by  the  Hindu  law   cuirent   in  Bengal,   n  brother  of  the  whole 
blood  succeeds  in  the  case  ot  ,in  undivided  nnmovenbie  estate,  in  prefeience 
to  a  brother  of  the  half-blood      The  ratio  decide ndi  IP  that  the  doctrine  of 
survivorship  has  iru  operation  under  the   Daynblmga   law  either  as  part  of 
the  general  scheme  of  inheritance  or  us  an  exception  to  it 

Again,  the  recognized  foundation  of  the  light  of  bui vivorslnp  is  the 
Smriti  of  Narada  cited  in  Mitakshaia,  Chuplei  II,  Section  1,  verse  7,  but 
Jimutavahana  notices  this  Smriti  in  Chapter  XT,  Sec-[331]tion  1,  verse  48, 
of  the  Dayabhaga,  and  concludes  after  a  consideration  ot  the  other 
Smntis,  especially  the  Sriti  ot  Vrrhaspati,  that  Naiada  contemplated 
the  case  of  wives  of  an  mfenor  rank,  who  do  not  possess  the  status  of  a 
Patm  or  the  lawful  wife  of  approved  mnk  On  the  constiuction  suggest- 
ed by  him  in  verse  54,  there  is  no  foundation  in  the  Smriti  law,  on  which 
the  doctrine  of  survivorship  can  lest  As  the  Mifcakshaia,  however, 
differs  from  the  Dayabhaga,  the  decision  m  the  Tipperah  case,  although 
it  is  in  perfect  accordance  with  the  Dayabhaga  law,  has  no  application  in 
the  Mitakshara  countiy 

It  is  further  urged  by  the  learned  pleader  for  respondents  that  assum- 
ing that  the  Tipperah  hills  and  estate  are  governed  by  the  Dayabhaga 
law,  the  reason  assigned  by  the  Privy  Council  for  their  decision  suggests 
that  the  character  of  impartible  property  as  one  capable  of  sole  enjoy- 
ment by  the  incumbent  for  the  time  being  is  so  much  in  the  nature  of 
separate  property  that  it  is  inconsistent  with  the  theory  of  co-parcenary 
of  which  unity  of  ownership  and  unity  of  possession  quoad  the  property 
m  litigation  are  essential  incidents 

This  contention  is  soured  only  in  the  Dayabhaga  countiy,  for  as 
explained  by  this  Court  in  Narayanti  Avhamma  Garu  v  Vcnkatachalapatt 
Nayanivaru  (3)  the  modifications  of  co-parcenary  \\lnch  flow  from  im- 
partibihty  consist  in  this  "  where  from  the  nature  of  the  property, 
possession  is  left  with  one  co-parcener,  the  otheis  aie  not  divested  of 
co-own«rship  Their  necessary  exclusion  from  possession  imposes  on 
the  co-owner  in  possession  two  obligations  to  his  co-parceneis,  in 
virtue  of  their  co-ownership — the  obligation  to  provide  them  with  main- 
tenance and  the  obligation  to  preserve  the  coipus  of  the  estate  The 
rights  of  possession  and  maintenance  are  to  this  extent  distinct  and 
inconsistent — that  they  cannot  co-exist  and  be  enjoyed  by  the  same 
persons,  that  the  one  is  a  right  to  the  immediate  perception  of 
the  fruits  of  the  property,  the  other  a  light  to  an  direct  benefit, 
but  both  rights  have  a  common  origin,  unity  of  ownership 
Separate  possession  but  not  separate  ownership  is  the  characteristic 

(i)   i  C   27  (2)  4  I A    147  (j)  4  M    250   (266). 
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1834  "  of  property,  which,  although  impartible,  is  ex  hypothesi  joint.  Co- 
FEB.  13,  ••  ownership,  which  is  the  cause  ot  survivorship,  was  held  not  to  exi&i 
.  "  in  the  case  of  the  Tipperah  raj.  We  should  have  hesitated  [332]  to 
"  express  an  opinion  at  variance  with  that  ruling  if  we  could  find  no  support 
"  for  our  views  in  a  ruling  which  is  equally  imperative  upon  us,  and  iron* 
"  which,  in  the  Tipperah  case,  their  Lordships  expressed  no  intention 
"  to  dissent.  In  Katama  Nalchiar  v.  The  Rajah  of  Sivagunga  (1)  their 
"  Lordships  declared  that,  m  the  absence  of  proof  of  a  special  custom 
"  of  descent,  the  succession  to  a  zemindari  impartible  arid  capable  of 
"  enjoyment  by  one  member  only  of  the  family  at  a  time,  is  governed  by 
"  the  general  Hindu  law  prevalent  in  that  part  of  India  with  such  quali- 
"  fications  only  as  flow  from  the  impartible  character  of  the  subject.  The 
"  impartiality  of  the  subject  does  not  necessitate  the  denial  of  the  right 
"  of  survivorship,  and  there  are  not  wanting  in  the  admitted  rules  which 
"  govern  the  enjoyment  of  such  property  and  the  succession  it  indici  of 
"  co-ownership  and  consequent  survivorship  "  This  case  is  an  authority 
in  the  Presidency  for  the  proposition  that  the  very  custom  by  which  co- 
parcenary property  is  rendered  impartible  suggests  survivorship  as  a  neces- 
sary incident  of  impartiality,  and  that  it  is  not  correct  to  say  that  there  is 
no  co-parcenership  in  regard  to  such  property,  the  difference  being  only 
in  the  form  in  which  co-parcenary  exists  in  respect  of  partible  and  imparti- 
ble property. 

In  this  connection  our  attention  is  drawn  to  the  decision  of  the  Privy 
Council  in  Hani  Sartaj  Kuan  Hani  v.  Deoraj  Kuan  (2).  This  case  modifies 
the  opinion  expressed  in  the  last  preceding  case  to  this  extent  and  no 
further,  "  when  the  estate  is  governed  by  the  Mitakshara  law,  and  it  is 
"  impartible  by  the  usage  and  custom  of  family  and  descends  according  to 
"  the  law  of  primogeniture  on  the  male  heirs  of  the  original  grantee,  the 
"  estate  is  not  inalienable  except  on  proof  of  special  custom."  The  case 
is,  therefore,  an  authority  for  the  proposition  that  inalienability  is  not 
one  of  the  modifications  which  flow  necessarily  from  the  impartibility  of 
the  subject.  As  regards  survivorship  as  a  cause  of  succession,  their  Lord- 
ships expressly  save  it  and  say,  "  by  the  custom  or  usage,  the  eldest  son 
"  succeeds  to  the  whole  estate  on  the  death  of  the  father  as  he  would,  if 
"  the  estate  were  held  in  severalty.  It  is  difficult  to  reconcile  this  mode 
"  of  succession  with  the  rights  of  a  joint  family  and  to  hold  that  there  is 
joint  ownership  which  is  a  restraint  on  alienation.  It  is  not  so  difficult 
11  where  the  holder  of  [333]  the  estate  has,,  no  son,  and  it  is  necessary 
"  to  decide  who  is  to  succeed."  Referring  to  the  Sivagunga  case, 
their  Lordships  add  "  the  saying  in  the  Sivagunga  case  that  the  zemin- 
"  dari,  though  impartible,  was  part  of  the  family  property,  must 
"  be  understood  with  reference  to  the  question  which  was  then  before 
"  their  Lordships  "  That  question  was  one  of  succession  and  not  of 
alienation,  mtcr  vivos 

Another  case  referred  to  is  what  is  called  the  Totapalh  case,  Stree 
Rajah  Yannmula  Vcnhayamah  v.  Strec  Rajah  Yanumula  Boochia  Vankon- 
dora  (3).  In  that  case  an  impartible  estate  belonging  to  a  joint  Hindu 
family  was  usurped  by  one  of  the  members  of  the  family.  The  zemindar, 
by  the  aid  of  another  member  of  the  family,  ousted  him  and  afterwards 
entered  into  an  agreement  with  him  to  pay  the  revenue.  There  was  no 
division  in  the  family.  It  was  argued  in  that  case  by  appellant's  counsel 
that  the  estate  being  impartible  must,  from  its  very  nature,  be  taken  to 

(i)  9  M.I  A    539  (593)"  (2)   15  I  A.  51.  (3)   13  M.I  A.  333. 
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be  separate  estate,  and  consequent!)   that,   uncording  to  the  decision  m  the       1894  ' 
Sivagunga  case,  the  succession  \vus  deteinnnablc  by  the  law  which  regulates   fEB    13. 

the    succession    to    a    separate    estate,    \\hethei    the    family    be    divided    or      " 

undivided      With  leterence  to  the  first  contention,  then  Lordships'  answer    APPEL- 
was       "  It  is  cleai  that  the  ineie  mipaitibilit)  of  the  estate  is  not  sufficient       LATE 
to   jnake    the    succession    follow    the    comse    of    succession    to    separate     QviL. 

estate      Then    Lordships    apprehend    that    if    the)    \\ere    to    hold   that    it       " 

did   so,   they   \vould   affect   the   titles   to   many   estates  held   and   enjoyed       17  M. 
as  impartible  in  different  parts  of  India       lias  it  then  been  shown  that,      316=4 
though  the  family   was   undivided,    the   estate   u  as   in   fact   the   separate     M:A'J< 
property  of  the  appellant's  husband9"     Aftei  answeiing  the  above  question 
m   the    negative   their    Lordships    aii,s\veied    the    second    question    m    these 
terms       "  In  the  Sivagunga  case,  the  /emmchui  had  escheated  to  Govern- 
ment,  which  was  free  to  deal  with  it   as  it   chose      By   a  new   Sannad 
the   Government   granted   it   to   Gouri    Vallabha,    conferring   a   legal   title 
which   none   could   dispute       But   what   ^as   done    in    this   case?"     After 
referring  to  the  facts  of  that   case  their  Lordships   state        "  this   account 
shows   no   legal   forfeituie,    no   fresh   giant   by    any    peison   competent   to 
"  grant  a  legal  title       It  onl)    shows  that  on   a  dispute  between  Mallappa 
11  Dhora  and  his   superior,    anothei    member   of   the   family   came   in,    and, 
with  the   [334]   strong  hand  and  m  conceit  with  the  superior,  succeeded 
"  in  ousting   Mallappa   Dhora   and   in   assuming   the   position    and   right   of 
"  the  zemindar  "     This  case  is  an  authont)    toi    the  position  that  forcible 
dispossession  produces  no  change  in  the  natine  and  tenine  of  the  imparti- 
ble property.  ^|T 

Another  case  is    that    of    Mahaiani    Huanath    Koci     v      Baboo    Ram 
Narayan  Singh  (1),   in  which  the  Tippeiah  case  was  dissented  fiom 

Two  other  cases  weie  also  reteried  to  at  the  healing, — Ratiyanaya'k- 
amma  v  Ram  ay  a  (2)  and  the  Padamathur  caw  (3)  They  follow  the 
Sivagunga  case 

The    latest    case   is    that    of    Raja   Jogcndia    Bhupati    Hum    Chundun 
Mahapat™  v    Nityanund  Mansmyh    (4)       Jn   that  case   the   contest  was  as 
to  the  right  of  succession  to  an   impaitible  laj   and  a   zemmdan,    the  rival 
claimants    being    the    last    male    holder    Nandikishore's    three    widows    and 
daughter  on  the  one  side,   and  his  illegitimate  bi other  on  the  other      The 
joint   family   belonged  to   the    Sudia    caste      Then    Loidships   of  the   Privy 
Council  held   that   the   illegitimate   bi  other   was   entitled   under  the   Mitak- 
shaia  law  to  succeed  by  survivor  sin  p  and  observed  as  follows       "  accoidmg 
to  the  decision   in  the   Sivagunga   case  which,   as   their   Lordships  under- 
stand is  not  now  disputed,  the  fact  of  the  raj  being  impartible  does  not 
affect  the  rule  of  succession       In  consideung  who  is  to  succeed  on  the 
death   of  the  rnja,    the   rules  \\hich   govern   the   succession   to   a   partible 
estate  aie   to  be  looked  at,   and,    theiefore,   the  question  in  this  case  is 
"  what  would   be   the   right  ot   succession,    supposing  instead   of   being   an 
"  impartible   estate,   it   were   a  paitible  one  "     Aftei    discussing  the   point 
and   concluding   that   the   right   of    survivorship    existed    as   between   the 
deceased  zemindar  and  his  illegitimate  brothei ,   their  Lordships  held  that 
the  latter  was  entitled  to  succeed  to  the  raj  by  vntue  of  survivorship      This 
case  is  the  latest  authority  foi  the  position  that  when  the  impartible  estate 
belongs  to  a  co-parcenary  family,   the  light  of  survivorship  determines  the 
heir  entitled  to  succeed 


(i)  9  BLR  274  (324)          (2)   Mayne,§499       fO   i  M   312         (4)   17  I  A    128, 
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18f94  ^ie  nex^  Question  is  whether  the  suit  is  barred  by  Sections  18,  244 

FEB.  13.  and  312  of  the  Code  of  Civil  Procedure.  It  is  conceded  that  if  the  eighth 
issue  is  determined  against  the  appellant,  this  question  must  likewise  be 
decided  against  him. 

[335]    The  eighth  issue  is   whether  the   plaintiff   and  his  predecessor 
m  title  were  properly   represented  in   original   suit   No.    14  of   1866?     The 
-—      Subordinate  Judge  states  the  facts  of  the  case  so  far  as  they  bear  on  this 
17  M.      question  in  paragraphs  36  to  57  of  his  judgment,  and  comes  to  the  con- 
.316-4     elusion  that   the   appellant   and   the   zemindar  whom   he   succeeded   were 
152        represented  for  the  reasons  mentioned  in  paragraphs  58  to  103.     To  this 
finding  several  objections  are  taken  on  behalf  of  the  appellant. 

The  first  objection  is  that  though  the  appellant  and  his  predecessor 
in  title  were  made  defendants  in  original  suit  No.  14  of  1866,  yet  they 
were  then  minors,  and  they  were  not  described  either  as  defendants  by 
their  mothers  and  guardians,  nor  were  their  mothers,  who  were  also  defend- 
ants, described  as  the  guardians  of  their  minor  sons.  It  appears  from 
the  decree  in  that  suit*  that  the  first  eleven  defendants  consisted  of  six 
widows  and  the  five  minor  sons  of  the  former  zemindar,  Buloka  Pandya, 
including  the  plaintiff  and  his  predecessor  in  title,  the  mother's  name  being 
entered  first  as  that  of  a  defendant  and  the  minor's  name  being  entered 
next  as  that  of  her  minor  son.  It  is  not  stated  in  terms  that  the  mother 
of  each  minor  was  appointed  or  made  a  party  as  Ins  guardian,  ad  hiem; 
but  't  is  clear  that,  in  each  case,  the  mother  was  her  minors'  sons'  natural 
guardian  and  that  the  object  in  including  both  as  defendants  wa.s  presumably 
to  make  both  parties  to  the  suit,  the  mother  as  Buloka  Pandya  's  widow 
and  the  minor  son  by  his  mother  and  natural  guardian.  It  was  Act  VIII 
1859  that  was  in  force  when  the  suit  was  brought,  and  it  contained  no 
provisions  as  to  appointment  by  the  Court  of  guardians,  ad  litem  ,  for  minor 
defendants  According  to  the  then  practice  of  the  Court,  it  was  sufficient 
if  the  mother  was  made  a  party  as  guardian  arid  permitted  to  act  as  such 
on  his  behalf.  It  also  in  evidence  (•  that  the  mother  of  Subramania  Pandya 
Chokka  Talavar,  plaintiff's  predecessor  in  title,  applied  J  for  a  postpone- 
ment of  the  sale  and  preferred  an  appeal  to  the  High  Court  from  the 
order  of  the  Civil  Judge  refusing  her  application.  The  conclusion  we  come 
to  is  that  in  the  suit  of  1866,  as  originally  framed,  appellant  and  his 
predecessors'  mothers  were  included  to  act  as  their  guardians;  that  the 
Court  allowed  them  to  act  as  such;  that  one  of  them  endeavoured  in 
execution  proceedings  to  obtain  a  postponement  of  the  sale,  and  that, 
though  the  description  is  [336]  defective,  the  defect  is  merely  one  of 
form  and  the  minors  were  in  no  way  prejudiced  thereby. 

Even  assuming  that  the  description  is  insufficient,  we  must  still  hold 
that  the  minors  were  adequately  represented  and  their  interests  carefully 
protected  by  the  Collector  of  the  District,  as  the  Agent  of  the  Court  of 
Wards,  and  as  their  guardian  ad  litcm.  Original  suit  No.  14  of  1866  was 
instituted  subsequent  to  the  death  of  Buloka  Pandya  Chokka  Talavar,  but 
prior  to  tho  recognition  of  his  son,  Chokka  Talavar,  by  the  Government 
as  his  successor,  and  to  the  assumption  of  management  of  the  zemindari 
by  the  Court  of  Wards.  After  the  Court  entered  on  the  management  of 
the  estate,  the  Civil  Judge  included  the  Collector  of  the  District  as  the 
twelfth  defendant,  and  §  he  was  made  a  party  as  the  ex-ojficio  guardian  of 

^  rj7x  XXII  _  ED  ]  :i  [Ex.  XXXI.  —  ED.] 

t  [Exl  XXIX-XXXII.-ED.]       ,  §[Ex.  XXI  shows.—  ED.] 
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the  minor  heirs      It  IB  clear,   therefore,   that  the  minors  were  sufficiently       1394 
represented   by   the   Collector   as   their   guardian   ad   htem,   if   not    also   by    FEB.  13. 

their  mothers  previously,   but  it  is  urged  on  behalf  of  the  appellant  that 

the  Collector,   as  Agent  of  the  Court  of  Wards,   was  the  lawful  guardian     APPEL- 
only  of  the  then  recognized  zemindar,  on  whose  behalf  the  Court  of  Wards       LATE 
held  the  zemmdan,  but  not  of  his  brothers  including  the  plaintiff  and  hie      QVIL 
predecessors   in  title,    the   then  fifth   mid   ninth   defendants      We   do   not,       __ 
however,   attach  weight  to  this  contention,   as  it  is  open   to  the  Judge  to       17  M. 
appoint  any  competent  person  as  guardian,   ad  htem,   piovicled   that  there      31f=4 
is  no  antagonism  between  his  inteiest   and  that  of   the  minors  in  the  sub-     ^iJj" 
ject-matter  of  the  suit      The  Collector  accepted  the  appointment  and  acted 
as   guardian  of   all   the  minor   sons      Representation   by   him   ol   all  minor 
sons  as  their  guardian   under  the  order  of  the  Court  is  suffic-ient,   oven  if 
it   were  held  that   the   Collector   could  only    treat   under   Regulation    V   of 
1804  the  particular  minor  on  whose  behalt  (he  Court  of  Wards  then  managed 
the  zemmdan  as  their  proper  ward 

The  second  objection  is  that  the  mothers  of  the  Illinois  allowed  the 
trial  to  proceed  ex  partc,  and  that  summonses  were  not  served  upon 
them  As  regards  non-service  of  summonses  the  allegation  was  attempted 
to  be  supported  by  oial  evidence  which  the  Subordinate  Judge  has  dis- 
credited As  to  the  weight  due  to  the  oral  evidence  on  this  point,  we 
concui  in  his  opinion  It  is  true  that*  the  cop;y  of  the  judgment  in  original 
suit  No.  14  of  1866  shows  that  the  Collector  alone  defended  the  suit,  but 
the  circumstances  [337]  of  the  case  suggest  the  inference  that  the  minors' 
mothers  left  the  defence  to  be  conducted  b)  that  officei  acting  under  the 
direction  of  the  Court  of  Wards,  as  he  was  rnoie  competent  than  them- 
selves adequately  to  protect  the  minors'  interests  We  may  heic  observe 
that  the  interests  of  the  then  dc  facto  minor  zemmdai,  who  was  the  ward 
of  the  Court  of  Wards  under  Regulation  V  of  1804,  were  identical  with 
those  of  his  brothers  so  lar  as  tlie^  related  to  the  subject-matter  of  that 
suit 

The  thud  objection  is  that  the  admission  by  the  Collector  of  the 
claim  was  an  net  not  compatible  with  his  position  as  gimidmn,  ad  lit  em,  and 
prejudicial  to  the  minors  Exhibit  XXI  pioves  that  the  Collector 
acknowledged  the  correctness  of  the  plaint  in  original  suit  No  14  of  1866, 
but  requested  that  the  debt  sued  foi  and  othei  debts  might  be  permitted 
to  be  paid  rateably  from  the  income  of  the  estate  as  it  was  realised  If 
the  claim  was  true  and  valid* (it  will  appear  later  on  irorn  this  judgment 
that  such  was  leally  the  case),  it  is  preposteious  to  say  that  the  guardian 
should  not  have  acknowledged  the  claim  but  put  the  plaintiff  to  the  proof 
of  it  Such  conduct  on  his  pait  would  add  to  the  costs  of  the  suit,  which 
would  be  a  needless  burden  on  the  estate  We  are  of  opinion  that  the 
Collector's  action  was  bona  fide  and  abundantly  warranted  by  the  actual 
facts  of  the  case 

It  is  here  argued  that  of  the  six  instalments  for  which  a  decree  was 
asked  for  in  the  plaint,  only  three  were  overdue  at  date  of  suit,  that  the 
fourth,  fifth  and  sixth  instalments  had  not  then  accrued  due,  and  that  the 
Collector  ought  to  have  resisted  the  claim  for  a  declaiatory  decree  in 
respect  of  the  last-mentioned  instalments.  It  is  true  that  the  plaint  pray- 
ed for  an  order  of  the  Court  directing  defendants  to  pay  into  Court  the 
fourth,  fifth  and  sixth  instalments  as  agreed  on  in  the  razmamas  on  which 
the  suit  was  based  It  is  also  true  that  the  Civil  Court  decided  that  there 

*  [Exhibit  XXK— EoJ 
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must  be  a  decree  for  the  then  plaintiff  for  the  amount  sued  for,  and  for  an 
order  that  the  fourth,  fifth  and  sixth  instalments  be  paid  as  they  fell  due. 
Assuming  that  no  such  order  should  have  been  made,  the  then  plaintiff 
might  have  obtained  separate  decrees  for  those  instalments  with  costs 
prior  to  the  date  ot  the  Court- sale.  The  omission,  therefore,  of  the 
Collector  to  take  the  technical  objection  now  argued  saved  the  minor  the 
costs  of  other  suits  which  tlu«  creditor  v\as  at  liberty  to  institute  as  each 
instalment  fell  due  Considering  that  he  put  in  the  written  statement  in 
commumca-[338]  turn  \\ith  the  Court  of  Wards  and  with  its  sanction,  and 
seeing  also  that  the  Collector  then  asked  the  Civil  Court  for  indulgence  as 
to  payment  of  the  decree  amount  trom  the  income  of  the  zemindari,  his 
action  was  perfectly  bona  fide.  It  was  not  then  unusual  for  the  Civil 
Courts  in  order  to  avoid  multiplicity  of  suits  (though  the  practice  is  now 
considered  loose)  to  include  a  direction  in  the  decree  passed  on  instalment 
bonds  to  pa>  tuture  instalments  due  on  those  bonds  as  they  fell  due. 

Another  objection  taken  to  the  finding  on  the  eighth  issue  is  that  the 
decree  was  merely  declaratory  in  so  far  as  it  related  to  the  fourth,  fifth 
and  sixth  instalments  and  that  the  decree  was  nevertheless  executed 
against  the  minor's  estate. 

It  must  be  observed,  however,  that  the  decree  was  not  declaratory 
but  contained  an  order  for  payment  as  those  instalments  iell  due,  and,  in 
fact,  the  sale  now  impugned  b)  the  appellant  took  place  long  after  they 
had  become  overdue  In  our  opinion  this  objection  is  entitled  to  no 
weight. 

Another  objection  is  that  the  Collector  ought  to  have  objected  to  the 
execution  of  the  decree  on  the  ground  mentioned  in  the  last  paragraph, 
when  he  represented  the  plaintiff's  predecessor  in  title  in  execution  pro- 
ceedings In  fact  the  Collector  did  not  then  take  the  objection;  but,  if  it 
had  been  taken,  it  would  have  been  disallowed  for  the  simple  reason  that 
on  its  true  construction,  the  decree  was  not  declaratory  after  the  future 
instalments  became  due  «nj  more  than  a  decree  for  payment  of  future 
maintenance  at  a  fixed  rate  would  be,  and  that  in  execution  Courts  do  not 
go  behind  the  decree  sought  to  be  executed,  but  take  it  as  they  find  it,  un- 
less it  is  impugned  for  fraud  or  want  of  jurisdiction  patent  on  the  face  of 
the  record 

It  is  also  an  admitted  fact  that  neither  the  plaintiff's  predecessor  in 
title  nor  any  one  else  on  his  behalf  objected  to  the  execution  of  the  decree 
at  any  time  before  his  death,  and  we  do  not  think  that  the  plaintiff  is 
now  at  liberty  to  rip  open  the  decree  and  to  undo  proceedings  held  in  its 
execution,  and  completed  during  his  predecessor's  lifetime,  except  on  the 
ground  of  fraud  or  collusion. 

The  next  objection  is  that  the  Collector  should  have  obtained  an 
adjournment  of  the  sale  and  not  allowed  the  property  in  dispute  to  be 
sold.  The  Subordinate  Judge  reiers  to  the  several  applications  made  for 
adjournments  of  the  sale,  to  the  several  adjournments  actually  granted, 
to  the  order  of  the  Civil  Judge  refusing  the  last  [339]  application  and 
to  the  several  attempts  made  to  prevent  the  sale,  and  to  its  being  at  last 
found  unavoidable  as  shown  by  the  Collector  Mr.  Longley's  letter.  We 
agree  in  the  opinion  that  the  sale  was  not  due  to  any  laches  on  the  Col- 
lector's part  as  guardian  of  the  plaintiff's  predecessor  in  title,  but  to 
its  being  found  otherwise  impracticable  to  clear  off  the  heavy  debts  left  by 
Buloka  Pandya  Chokka  Talavar. 

The  next  objection  is  that  there  was  no  attachment  prior  to  the  sale. 
This  is  not  well-founded  in  fact,, and  it  is  inconsistent  with  the  appellant's 
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admission    in    the    plaint      Theie    are    also    several    exhibits    which    prove  1894 

that  an  attachment  preceded  the  sale      On  this  point  we  agree  \vith  the  FBE.  13. 

Subordinate  Judge  that  the  objection  has  no  foundation  in  fact  — 

Passing  on  to  the  ninth  issue,   v\e  obseive  that  there  is  not  a  particle  APPEL- 

of  evidence  in  support  of  the  alleged  fiaud      The  learned  pleader  for  the  LATE 

appellant  states  that  he  relies  on  the  objections  taken  by  him  to  the  deci  CIVIL. 

sion  of  the  Subordinate  Judge  on  the  eighth  issue  as  constituting  together  — — 

a  case  of  fraud       We  aio  of  opinion  lhat  thev   do  not  amount  to  fraud  17  M. 

'  316s4 

The   last    question    which    remains    to    be    consideied    in    this    appeal    is     jvi.  L.  J. 

that  raised  by  the  tenth  issue  The  plaintiff's  cabe  was  that  the  decree-  152. 
debt  was  vicious  and  irnmoial,  and  that,  although  it  had  originally  been 
contracted  by  his  fathei,  yet  it  was  not  one  binding  upon  him  The  con- 
tention for  the  defendants  was  that  the  debt  was  incurred  foi  purposes 
binding  on  the  torrnei  zemindar,  13uloka  Pandya  s  family,  and  therefore 
on  the  plaintiff  The  Subordinate  Judge  has  stated  the  evidence  on  each 
side,  and,  after  carefully  consider  ing  it  at  length,  has  come  to  the  finding 
that  the  debt  was  neither  vicious  nor  immoial  as  alleged  by  the  appellant, 
but  was  a  debt  contracted  by  a  Hindu  lathei  for  pui poses  binding  on  his 
family  In  this  opinion  \ve  entireh  concur  The  evidence  foi  defend- 
ants clearly  traces  the  nucleus  of  the  decree-debt  to  debts  contracted  by 
appellant's  father  in  1845  and  1849  whilst  the  plaintiff  was  born  only  in 
1861  Original  suit  No  1  of  1845  was  brought  by  an  illegitimate  son  of 
appellant's  grandfather,  and,  to  that  suit,  the  grandfather  and  Buloka 
Pandya,  appellant's  father,  were  made  parties  The  object  of  that  suit  was 
to  recover  possession  of  a  pannai  land  or  home-farm  on  the  ground  that  it 
had  been  sold  to  the  then  plaintiff  by  appellant's  grandfather  Appellant's 
father  resisted  the  claim,  but  the  suit  ended  in  a  compromise,  whereby 
[340]  it  was  agreed  that  appellant's  giandfather  should  pay  the  then 
plaintiff  Ks  7,000,  that  the  sale  in  favour  of  the  latter  should  be  cancelled, 
and  that  appellant's  father  should  succeed  to  the  pannai  land  given  up  by 
the  then  plaintiff  After  the  compromise,  appellant's  grandfather  died, 
and  appellant's  father  succeeded  to  the  zemmdari  and  the  pannai  land  ID 
November  1845 

In  order  to  pay  the  sum  of  Us  7,000  due  undei  the  razmamah  to 
pay  peishqush,  and  then  zamindar's  installation  expenses  and  palace 
expenses,  appellant's  father  borrowed  Ks  22,000  from  one  Vellayan 
Chetty  That  this  debt  was  contracted  for  the  abovernentioncd  purposes 
is,  as  observed  by  the  Subordinate  Judge,  pioved  by  defendants'  witnesses 
Nos  1,  3,  4,  7  and  8,  by  plaintiff's  witnesses  Nos  4  and  22,  and  by  the 
compromise  V 

Vellayan  Chetty  instituted  original  suit  No  1  of  1849  against  appel- 
lant's father  and  another,  and  the  suit  terminated  also  in  a  compromise, 
whereby  appellant's  father  undertook  to  pa\  the  debt  in  certain  instal- 
ments * 

In  order  to  pay  Vellavan  Chetty,  appellant's  father  borrowed  from 
one  Venkatachellam  Chetty,  who  subsequently  brought  original  suit  No. 
3  of  1854,  which  suit  terminated  in  a  compromise,  which  secured  the 
debt  on  the  zemmdari  and  moveable  property  of  appellant's  father  In 
execution  of  the  decree  several  razmamnhs  weie  filed,  the  last  of  which 
was  for  Its  36,000  Venkatachellam  assigned  his  right  under  the 
razmamah  to  Chidambaram  Chetty,  the  plaintiff  in  original  suit  No  14  of 

*  [Exhibits  VI  and  XVIII    ED.] 


17  Mbd.  311  ftfbiAfr  bBcisioNs,  NEW  SBHIES  [Vol. 


1894       1866,  in  execution  of  the  decree  in  which  the  Court-sales  now  in  dispute 
FEB.  13    took  Place' 

„  ^    ^  Thus  the  nucleus  of  the  decree-debt  is  traced   by   a   series  of  public 

Ap$fiL4-*  documents  to  the  money  borrowed  from  Yell  ay  an  Chetty  prior  to  original 

LATE       suit  No.  1  of  1849,  of  which  Its.  7,000  was  the  amount  undertaken  to  be 
CIVIL      paid  to  secure  to  appellant's  father  the  succession  to  certain  pannai  land 

—  —      yielding  an  annual  income  of  Ks.   10,000,   and  Ks.    15,000  \\ere  borrowed 

17  M.      for  payment   of    (i)   peishcush,    (li)   installation    expenses,    and    (iii)   palace 
M16iT*l     exPenses-     ft  ^8  is  argued  by  the  appellant's  pleader  that  the  razmamah 

iSz*  *  entered  into  by  appellant's  father  with  Venkatachellam  Ghetty  does  not 
operate  to  create  a  charge  but  only  evidences  a  money-debt.  We  should 
be  inclined  to  hold  that  it  did  create  a  charge,  for  the  language  of  the 
instrument  suggests  an  intention  to  secure  the  debt  on  specific  property. 
The  insertion  of  general  words  moveable  property  in  addition  to  the  zemin- 
dar i  cannot  defeat  that  intention  which  [341]  is  the  key  to  right 
construction.  However,  it  is  not  necessary  to  determine  this  question  for 
the  purposes  of  the  present  appeal,  as  we  concur  in  the  opinion  of  the  Sub- 
ordinate Judge  that,  before  the  property  in  dispute  was  sold,  it  had  been 
attached  in  execution  of  the  decree.  On  the  other  hand,  the  appellant's 
contention  that  the  decree-debt  was  immoral  rests  on  mere  oral  evidence. 
The  Subordinate  Judge  sets  out  the  evidence  and  considers  it  not  trust- 
worthy, and  the  reasons  assigned  by  him  support  his  conclusion.  On 
reading  the  evidence,  we  do  not  see  our  way  to  corning  to  a  different 
rinding  Thus  on  the  one  side  there  is  unimpeachable  documentary 
evidence,  whilst  on  the  other  side  there  is  only  questionable  oral  evidence 
in  regard  to  transactions  which  took  place  more  than  forty  years  ago,  the 
evidence  being  produced  at  a  late  stage  of  the  final  hearing  and  several  of  the 
witnesses  being  in  a  position  to  be  influenced  by  a  person  in  the  appellant's 
position  We  have,  therefore,  no  hesitation  in  adopting  the  finding  of  the 
Subordinate  Judge  on  the  tenth  issue.  Apart  from  the  weight  due  to  the 
evidence,  there  are  also  several  reasons  why  the  appellant  should  not 
now  be  permitted  to  question  the  nature  of  the  debt,  (i)  It  was  held  by 
the  Privy  Council  in  Rani  Sartaj  Kuari  v  Rani  Dcoraj  Kuan  (1),  that  a 
Hindu  son  has  no  power,  unless  he  has  it  by  special  custom,  to  question 
the  alienation  of  an  impartible  estate  by  his  father,  arid  in  the  present  case 
there  is  no  proof  of  such  custom;  (h)  there  is  also  the  fact  that  the  debt 
sued  for  in  original  suit  No.  14  of  1866  had  been  contracted  more  than 
ten  years  previous  to  the  birth  of  the  ap/pellant;  (in)  again  the  original 
debt  merged  into  a  decree-debt  during  the  lifetime  of  appellant's  prede- 
cessor in  title  and  in  a  suit  to  which  both  appellant  and  his  predecessor 
in  title  were  substantially  parties,  and  there  is  no  proof  of  fraud  nor  any 
other  material  fact  upon  which  appellant  can  repudiate  the  decree  in 
original  suit  No.  14  of  1866  or  the  Court-sales  in  its  execution. 

We  shall  here  briefly  notice  another  question  which  respondents 
argued  at  the  hearing  of  this  appeal  with  reference  to  the  relinquishment 
by  the  two  surviving  brothers  of  the  whole  blood  in  favour  of  the  appel- 
lant of  any  interest  which  they  possess  in  the  zemindari.  Exhibit  C 
evidences  such  relinquishment,  and  it  is  admitted  by  both  the  brothers  of 
the  full  blood,  Sendura  [342]  Pandaya  Talavar  and  Chokka  Talavar.  Also 
in-  their  evidence,  as  the  third  witness  for  the  plaintiff  and  as  the  Court 
first  witness,  they  acknowledge  the  appellant's  right  to  the  zemindari. 
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The   Subordinate   Judge  held  that  on   the  true  conatiuetion  of  the   docu- 
ment,   their  rights  of ^ survivorship  to  the  zemvndari  were  not  the   interest    pEB 
relinquished,    but    we    aie    unable    to    support    this    constiuction,    having 
regard  to  the  language  ot  paragraph  6  of  document.  C      It  is  in  these  terms 
Furthei,    as   we   have    given    up    in    consideration   for   thus,    all    our  light, 
interest  and  title,  Ac  ,  in  tlie  moveable  and  immoveable  properties,  such  as 
the  zernindori,  &c.,  capable  of  impiovcmcnt  In  vou,  -as  far  as  our  share  of 
maintenance   is   concerned,    and   as   what   we   have   received    is    sufficient       \i  ^1 
for  our   shaic   of   maintenance   suitable   to  om    dignity    as   per  zemmdari      316=  4 
custom    and    our    shares,    you    and    we    arc    not    undivided    but    divided     M.  L.  J, 
gnathis    (bandhus),    and  wo  shall   live  in   sepaiate  families  "     The  words        *™ 
such    as   the   zemmdari  '    and    '  we   aie   divided  '   disclose   an   intention   to 
regard   the   zammdan    as    appellant 'R   exclusive    pmpertv    from    the    date   of 
the  document 

The  respondents '  contention  is  that  appellant's  claim,  as  based  on 
Exhibit  0,  would  bo  time-baired  and  that  the  relinqinshnient  is  not  available 
to  appellant  an  an  additional  ground  in  suppoit  of  his  claim  It  is  argued 
that,  though  Scndma  Pandyan,  the  next  ]unioi  hi  other  of  the  appel- 
lant and  the  eldest  of  the  sin  vivmg  brothers  of  the  whole  blood,  might  not 
be  time-baired  b>  reason  ot  his  having  attained  his  majoiity  within  three 
years  befoie  he  executed  document  C,  yet  the  privilege  conferred  upon 
minors  by  Section  7  of  the  Limitation  Act  is  personal  to  them,  and  does 
not  extend  to  their  adult  transferees,  and  that  the  transfer  of  then 
right  after  a  period  of  twelve  vears  from  the  date  on  which  the  sale  was 
confirmed  and  before  the  expiry  of  three  vears,  a  period  which  is  allow- 
ed to  them  as  ,i  personal  privilege,  is  not  actionable  if  tho  transferee 
had  attained  his  majority  moro  than  three  years  before  suit  In  support 
of  this  contention  reliance  is  placed  on  Pndra  Kant  Surma  Sircar  v  No7  « 
Kiahoic  Sinma  Bisuas  (1)  and  Mahomed  Arsud  Chnu'dhnj  v  Yahoob 
Ally  (2)  Those  decisions  involve,  however,  the  apparent  anomaH  that  a 
minor  cannot  transfer  his  title  to  property  though  at  the  date  of  transfer  it 
is  a  subsisting  mteiost  so  far  as  he  is  concerned  In  the  view  which  we 
take  [343]  of  the  question  whether  a  brother  of  the  whole  blood  is  entitled 
to  succeed  to  an  impartible  zemmdan  in  preference  to  his  elder  brothei  of 
half-blood,  it  is  not  necessary  for  us  to  determine  this  question  for  the 
purposes  of  this  appeal  Thus,  the  appellant's  claim  is  barred  first  by 
limitation,  and  next  by  Sections  13,  244  and  312  of  the  Code  of  Civil 
Procedure,  and  lastly,  it  also  fails  on  the  merits 

As  this  IH  a  case  which  may  be  taken  to  the  Privy  Council,  and  as 
the  original  suit  was  instituted  in  1885  and  the  appeal  preferred  in  1891, 
we  have  deemed  it  fit  to  consider  nt  length  all  the  questions  argued  before 
us  on  appeal  in  order  that  no  occasion  may  rise  for  further  investigation, 
The  result  is  that  the  appeal  cannot  be  supported  and  must  be  dismissed 
with  costs 


(i)  9  C   663  (-2)  15  BL.R  357 
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PRIVY  COUNCIL. 

PRESENT  : 
PRIVY  Lord  Macnaghten,  Kir  Richard  Couch  and  the  Honourable  George 

Denman. 
\0n  appeal  from  the  High  Court  at  Madras.] 


PONNAMBALA     TAMBIRAN     (Appellant)    V.     SlVAONANA    DfiSIKA     CrNANA 

21I.*A«  S  \MBANDIIA  PANDXRA  SANNADHI,  VISVALINGA 

71 =6 Sar.  TAMBIRAN  AND  SAMINADHA  TAMBIRAN.     [2nd  and  Brd  March 

and  28th  April,  1894.] 

Code  of  Civil  Procedure  (Act  XIV  of  1882),  Section  244,  sub-Section  (c) — Question* 
arising  in  execution  of  decree — Construction  of  a  decree  as  to  appointment  of  a 
manager  of  the  property  of  a  reliyious  institution 

A  decree  of  the  High  Court  declared  its  holder  entitled  as  the  Pandara  Sanna- 
dhi,  or  religious  chief,  of  an  adhinam,  to  see  that  a  competent  person,  from 
among  the  Tambirans  who  had  received  initiation  at  that  institution,  was 
Appointed  to  fill  the  then  vacant  office  of  Tambiran,  managing  certain  mutts 
The  decree  directed  that  the  Pandara  should  name  a  Tambiran  of  his  adhinam 
for  the  office,  whom,  after  inquiry  as  to  his  fitness,  the  Subordinate  Court  should 
appoint.  If  that  Court  found  him  unfit,  it  was  to  appoint  a  Tambiran  of  that 
adhinam  upon  its  own  selection. 

In  execution  the  Pandara  named  a  Tambiran  for  the  office,  but  died  before  the 
inquiry  as  to  his  fitness.  His  successor,  as  head  of  the  adhinam,  petitioned  to 
withdraw  the  nomination,  naming  another  Tambiran  The  Subordinate  Court 
made  an  order  disallowing  the  withdrawal,  and,  after  inquiry  as  to  th^  fitness  of 
the  first  [344]  named  Tambiran,  appointed  him  to  the  office  The  High  Com  I, 
on  the  Pandara's  appeal,  decided  that  the  first  nomination  had  been  competently 
withdrawn,  and  directed  an  inquiry  as  to  the  fitness  of  the  person 
secondly  named,  finding  on  the  evidence  that  the  first-named  was  not  fit : 

Held  on  the  appeal  of  the  Tambiran  first  named,  that  the  question  as  to  his 
right  was  one  that  had  arisen  between  the  parties  to  the  suit,  and  related  to  the 
execution  of  the  decree,  within  the  meaning  of   Section  244,  sub-Section   (c} 
Civil  Procedure  .Code,  and  that  he  could  appeal  from  the  order  made.     Also 
that,  on  the  construction  of  the  decree,  the  first  nomination  could  not  be  with- 
drawn and  a  second  one  substituted  before  the  inquiry,  and  that  the  person  first 
named  was  entitled  to  the  Court's  decision  as  to  his  fitness.     On  the  facts,  the 
finding  of  the  High  Court  that  the  first-named  Tambiran  was  unfit,  was  not 
affirmed ;  and  the  order  of  the  Subordinate  Judge  was  maintained 
[F,  31    M    406-4   MLT    921 

APPEAL  from  an  order  (24th  February  1890)  oft  the  High  Court, 
reversing  an  order  (7th  October  1889)  of  the  Subordinate  Judge  of 
Kumbakonam,  made  in  execution  of  a  decree  (23rd  October  1888)  of  the 
High  Court 

The*  orders  now  in  question  related  to  the  appellant's  appointment  to 
be  managing  Tambiran  of  endowments  belonging  to  two  mutts — one 
called  the  Benares  (Kasi)  mutt  at  Tiruppanandal  in  Kumbakonam,  and 
the  other  at  Benares  connected  with  it  Both  were  in  relation  to  the 
adhinam  at  Dharmapuram  in  the  Tanjore  district,  of  which  the  first 
respondent  was  the  head  or  Pandara  Sannadhi.  The  orders  were  made 
in  execution  of  a  decree  of  the  High  Court  of  the  23rd  October  1888, 
following  a  judgment  in  Onana  Sambandha  Pandara  Sannadhi  v.  Kunda- 
sami  Tambiran  (1).  In  that  suit  the  plaintiff,  Gnana,  then  the  head  of 

(i)   10  M  375  (397). 
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the   adhinam,    obtained   a   decree   against   Kundasami   Tambiran,    declaring       1894 
his   appointment   as  manager  of  the  property    of  the  mutts  to  be   invalid       APRIL 
The  latter,   though  appointed  by  thr  will  of   the  last  holder  of  the  office,         28. 
Ramahnga,   deceased  in   1880,   had  not  been  a  disciple  who  received  miti-       — — r-- 
ation  from   the   adhinam   at    Dharmapuram      The    mdgment   described   the      PRIVY 
connection  of  the  religious  establishments  affected  bv  the  suit,   giving  their      CoUN- 
histones   and    stating   their   customs      The    decree    is    to   be    found    in    the        cjL- 

report  of  the  appeal  in  the  execution  pioceedmgs  in  Gnana  Sambandha  v        

Visvahnga  (1)      The  judgment  of  1888  decided  that  the  managing  Tambiran    17  M.  343 
at  Tiruppnnandal  was  entitled   to  select  his   junior  and   succe^soi,   but  his    ^'?'X^ 
selection    was    subject    to    the    condition    tlmt    it    should    be    made    of    a   7|_gg)^ 
[343]    Tambhan   from    among    the    disciples    of    the    adhinam    at    Dharma-       p,Cj. 
puram       Also   that,    when   this   had   been   fulfilled,    the   Pandara    Sannadhi       434. 
at  that  adhinam  was  alone  entitled  to  conduct  the  ceremony  of  investiture 
The  relation  of  the  adhmnm  to  the  mutfc  was  to  be  maintained  according 
to    ancient   usage         Reference   was   made    also   to    a    previous    decision   of 
this    committee    relating    to    these    institutions    in    Kaxlu    Bashi    Ramatinq 
Swamee  v    Chitumber  Nafh  Koomar  Siramec  (2)        The  right  of  the  plaintiff 
consisted  in   seeing  that   a  Tambiran  of  the   association    at  Dharmapuram 
was  appointed  to  manage  the  property  of  the  mutts,  and  the  remedy  appli- 
cable was  that  the   Subordinate  Court  should,   on   the  nomination  bv  him 
of    a    qualified    Tambiran    belonging    to   Dharmapuram,    appoint    the    lattei 
fco   the   office         The    decree   ordered    that    the    Subordinate    Judge    should 
direct  the  head  of  that  adhinam  to  name  a  Tambiran,   from   among  those 
of  his    adhinam,    competent   to  the   duties   of   the    managing   Tambiran   of 
the  mutt   at  Tiruppanandal,    and   that,    if   the   Judge   saw   no   objection   to 
fche  fitness  of  the  peison  so  named  for  the  office  he  was  to  appoint  him, 
but  that,   in  case   the   Judge  should   ob]ect   to   the  person   named,   he   \  ,is 
to  select   as   well   as   to   appoint,    and    to   direct   the   head   of   the    adhinam 
to  make  the  investiture,   and  certify  it,  whereupon,   the  Judge  should  put 
fche  person  so  appointed  and  invested  in  possession  of  the  mutts  and  their 
endowments 

The  proceedings  in  execution  are  stated  in  the  report-  abovementioned 
On  the  25th  January  1889  the  Subordinate  Judge  ordered  the  Pandaram 
to  name  On  the  llth  February  he  named  Ponnambala,  and  the  Court 
issued  a  notification  of  the  nomination  On  the  18th  Febiuary  1889 
Gnana  Sambandha  died,  and  was  succeeded  bv  the  first  respondent, 
Sivagnana  Desika,  whose  succession  was  recognized  on  the  15th  March 
following  On  the  same  dav  the  new  Pandaram  filed  a  petition  stating 
the  unfitness  of  Ponnambala  for  the  office,  and  asking  leave  to  withdraw 
his  name,  and  to  nominate  Sammadha  instead  The  latter  became  the 
third  respondent  in  this  appeal  The  second  respondent  was  Visvahnga, 
who  represented  Kundasami,  the  ongmal  defendant,  deceased,  pending  the 
proceedings  Visvahnga  did  not  appeal  on  this  appeal 

The  principal  questions  now  raised  were,  firstly,  whether,  with 
reference  to  Section  244,  Civil  Procedure  Code,  the  present  appellant,  in 
ordei  to  prefer  his  claim  as  the  Tambiran  first  named  for  the  [346]  appoint- 
ment, ought  to  have  brought  his  separate  suit,  or  could  maintain  his  right 
in  execution  proceedings  and  appeal,  as  he  had  done  as  a  petitioner  in 
them,  without  having  been  one  of  the  original  parties  to  the  suit,  secondly, 
whether,  on  the  true  construction  of  the  decree  of  1888,  the  succeeding 
Pandara  of  Dharmapuram  had  power  to  withdraw  his  predecessor's 

(0  U  M  338 (2)  20  WR  P  C  217, 
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nomination;  thirdly,  whether,  upon  the  inquiry  as  to  his  ordination  in 
religion,  his  character  and  qualifications,  the  appellant  satisfied  require- 
ments. 

On  the  16th  March  1880  the  Subordinate  Judge  made  his  order. 
He  decided  that  the  power  of  nomination  had  been  exhausted,  and  did  not 
continue  to  the  representative  of  the  deceased  decree-holder.  He  refer- 
red to  the  absence  of  any  direction  from  the  Subordinate  Judge  to  the 
succeeding  Pandara  to  nominate.  He  added:  "  I  am  unable  to  construe 
the  decree  of  the  High  Court  as  giving  to  the  appellant  the  power  of 
nomination  more  than  once.  As  the  person  that  had  made  the  nomi- 
nation, and  as  one  that  saw  reason  subsequently  for  not  quite  approving 
the  nomination,  the  deceased  appellant  might,  before  the  Court  passed 
final  orders  in  respect  to  his  nomination,  make  representations  calcu- 
lated to  show  how  he  had  been  mistaken  in  his  nomination,  and  the 
Court  might  permit  him  to  make  a  fresh  nomination.  The  same  line  of 
procedure  is  open  to  the  present  Pandara  Sannadhi  also  Beyond  this 
he  cannot  go,  I  think.  Of  course,  it  is  the  duty  of  the  Pandara 
Sannadhi  to  see  that  a  nominee  of  his  adhinam  is  in  every  way  worthy 
of  the  office  he  is  called  upon  <o  fill.  Consequently,  if  the  present 
nominee  is  not  worthy  of  the  office,  the  present  Pandara  Sannadhi,  as 
I  said  before,  should  assist  the  Count  in  finding  out  whether  the 
nominee  is  a  worthy  person  or  not  Therefore  1  am  of  opinion  that  the 
power  of  nomination  could  be  exercised  only  once." 

The  Subordinate  Judge  then  vacated  his  offce  His  successor  made 
inquiry  as  to  the  fitness  of  Ponnambala,  and  on  the  7th  October  1889 
gave  judgment  that  there  was  no  objection  to  his  nomination,  which  he 
confirmed.  The  Pandara  Sivagnana  Desika  was  directed  to  invest  Pon- 
nambala with  the  signs  of  his  office,  but  filed  an  appeal  to  the  High  Court 
from  the  order 

A  Divisional  Bench  (Collins,  C.  J  ,  and  Muttusami  Ayyar,  J.)  reversed 
the  order  of  the  Subordinate  Judge.  They  held  that  Ponnambala,  who, 
before  them,  was  respondent  with  Visvalinga,  the  Pandara,  was  a  necessary 
party  to  the  appeal,  in  order  that  his  [347]  interests  might  not  be  preju- 
diced. Their  view  was  that,  until  the  Subordinate  Judge  had  acted  upon 
the  nomination,  it  might  be  re-called,  and  that,  if  there  should  %be  any 
valid  cause,  it  was  open  to  the  nominator  or  his  representative  to  withdraw 
it  and  name  another  person.  It  might  bo  that  there  was  hardly  enough 
to  justify  the  removal  of  the  first-named  Tambiran,  if  he  had  been  put 
into  possession;  but  there  was  enough  to  show  his  disqualification  upon 
the  inquiry  which  had  yet  to  be  held  when  his  name  was  withdrawn. 
They  directed  an  inquiry  as  to  the  fitness  of  the  Tambiran  secondly 
nominated,  and  upon  his  being  found  unfit,  if  that  should  result,  the  Sub- 
ordinate Court  was  itself  to  appoint.  The  judgment  is  given  at  length  in 
I.  L.  R.  13  Mad.,  339. 

On  the  16th  January  1891,  on  Ponnambala  's  petition  under  Sec- 
tion 598,  Civil  Procedure  Code,  for  a  certificate  to  enable  him  to  appeal  to 
Her  Majesty  in  Council,  the  High  Court  refused  leave,  giving  the  follow- 
ing reasons:  "  The  order  of  this  Court  of  the  24th  February  1890,  from 
which  Ponnambala  desires  to  appeal,  was  not  a  final  order  made  against 
a  person  who  was  already  a  party  in  execution  proceedings,  the  peti- 
tioner's status  being  merely  that  od:  a  candidate  for  selection  as  a  trustee, 
whose  nomination  by  the  former  Pandara  Sannadhi  had  been  withdrawn 
by  the  present  Pandara  Sannadhi,  and  whom  the  latter  had  declined  to 
invest  with  the  insignia  of  the  office  as  provided  by  the  decree  of  1888. 
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"  Further,   the   order  proceeded,   not  only  on   the   ground   that   under   the       1394 
"  terms  of  the  decree  the  present   Pandara  Sanmidhi  was  perfectly   com-     APRIL 
"  petent  to  icvoke  the  nomination  made  by   Ins   predecessor  for  sufficient         28 

cau&e,    but    also   on    the   further   giound   that    there    was    enough   in    the 1 

||  evidence  as  regarded  the  petitionei 's  antecedent  conduct  for  disallowing      PRIVY 
*|  his   claim   as   a  candidate   for  the  responsible    and   important  position   of     COUN- 

trustee  of  the  mutt  at  Tirupanandal  CIL 

"  We  do  not  consider  that  the   refusal   to  accept   a   candidate  for  the 
^'  office  of  a  trustee,  when  there  is  no  pnor  vested  light  in  him,  is  a  matter   17  M.  343 
11  in  respect  of  winch   the  petitioner  is  entitled   to  leave  to  appeal  tr    the     (P.C.)-^ 
11  Privy   Council.  21  I.A.  71 

"It   is   contended    that    the    former   order   treated   the    petitioner    as    a     ^f£mf' 
"  necessary  party  to  it      The  petitioner  was  made  a  party  by  the  Pandara        434 

Sannadhi   (who  was  entitled  to  appeal)  to  his  appeal  from  the  order  of 

1889,    and  it  was  considered  that  he  was  a  necessary   party  in  his  own 
"  interest,    for    the    limited    purpose    of    deter- [348]    mining    whether    the 

objections    taken    by    the    Pnndara    Sannadhi    were    well    founded,    and 
"  whether  the  petitioner  was  an  eligible  candidate  for  the  office  of  trustee 

We  do  not  consider  that  this  is  a  case  in  which  we  should  grant  leave 
11  to  appeal  to  the  Privy  Council  " 

On  the  9th  Mav  1891  Ponnambala,  on  the  motion  of  Mr  J  D.  Mayne, 
obtained  special  leave  to  appeal,  liberty  being  reserved  to  the  lespondentu 
to  raise  any  question  as  to  the  competency  of  the  appeal  at  the  hearing 

On  this  appeal,  Mr  J  D  Maynee  appeared  for  the  appellant,  Sir  John 
Riyby,  Q  C  Solicitor-General,  and  Mr  Walter  Lindley  appeared  for  the 
first  and  third  respondents 

The  second  respondent  did  not  appear 

Sir  John  Riqby,  Q  C  ,  raised  the  objection,  <is  one  preliminary  to  tho 
hearing,  that  the  appellant  was  not  in  a  position  to  bring  forward  his 
claim  to  be  appointed  managing  Tambiran  by  appealing  from  the  older  of 
the  24th  February  1890  He  had  not  been  a  party  to  the  suit  The 
order  of  the  High  Court  of  the  16th  January  1891  was  lef erred  to  AH 
regarded  his  right  to  secure,  if  he  could,  the  result  of  his  nomination,  the 
order  of  the  24th  February  1889  was  not  a  final  decree  or  order  in  IHR 
favour  within  Section  595,  Civil  Procedure  A  right  under  that  decree 
had  vested  m  the  nominator,  but  none  was  vested  in  the  peison  who  might 
be  named  by  the  latter,  so  as  to  enable  him  to  appeal  in  the  suit  which 
was  between  rival  claimants  oi;  the  power  to  appoint  His  only  mode  of 
insisting  on  his  right,  if  he  had  one,  was  by  bringing  his  sepatate  suit 
Reference  was  made  to  Ragava  v  Rajaratnam  (1) 

Their  Lordships  disallowed  the  objection,  reserving  their  reasons  till 
they  should  give  judgment  on  the  appeal 

Mr  J  D  Mrtjyne  for  the  appellant  argued  that  the  High  Court  had 
been  wrong  in  deciding  that  the  first  respondent  had  power  to  withdraw, 
as  he  had  petitioned  to  withdraw,  the  nomination  made  by  his  predecessor 
The  first  question  was — had  not  the  power  to  name  been  exhausted  when 
the  first  nomination  was  made?  It  was  true  that  the  Pandara  of  the 
adhmam  had  not,  by  exercising  the  power  to  name  in  favour  of  the  appel- 
lant, invested  him  thereby  with  the  office  But  the  nomination  was  suffi- 
cient to  [349]  vest  in  him  the  right  to  be  subsequently  appointed  to  the 
office,  subject  to  one  exception,  viz  ,  that  his  right  would  be  defeated  if  the 
judicial  inquiry  provided  should  terminate  m  a  finding  of  his  unfitness. 

~~ (i)  14  M1.  57, 
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inquiry  had  not  taken  place  when  the  first  respondent  applied  to  be 
allowed  to  withdraw   the   nomination   made   by   his   predecessor,    without 
alleging   that   it   had   been   made   in   error,    or   without    care,    or   on   any 
undue  ground.     No  such  reason  was  assigned  why  the  nomination  should 
be  withdrawn.     The   first   respondent   had    asked   leave   to   withdraw   the 
name   already   submitted,    and   with   it    to    withdraw   what   the    appellant 
had  previously   obtained   as   a   right,    viz.,    the   opportunity   of   submitting 
_  *IL      himself  for  the  Court  to  inquire  wheher  ho  was  fit  for  the  office  or  not. 
17  M  343    The  appellant,   when  named,  had  a  right  defeasible  in  a  special  manner, 
(P.C.)  .-=     but  not  in  the  manner  attempted.     Reference  was  made  to  Neelkisto  Deb 
21  fi*£'71  ^rmono  v    Beerchunder  Thakur  (1).     The  appellant  was  entitled  to  rely 
P  Cjr"    on  a  ^^  Adherence  to  the  terms  of  the  decree  of  1888,  which  did  not 
434.'      authorize  a  series  of  nominations,  but  required  an  inquiry  to  be  held  by 
Ike  Judge  as  soon  as  a  nomination  had  reached  him  from  the  Pandara. 
If  nothing  had  vested  in  the  Tambiran  first  named,  the  Judge's  proceedings, 
.'ifter  the  attempted  withdrawal,  which  would  in  that  supposed  case  have 
been  effectual,  would  have  been  void.     There  would  have  been  no  person 
in  whose  favour  the  Subordinate  Judge's  approval  of  the  nomination  would 
have  operated.     But  that  was  r»nt  1he  state  of  things.     The  first   nomina- 
tion was  valid  for  all  the  way  that  it  went;  the  choice  had  been  exercised; 
and  the  rest  was  in  the  hands  of  the  Subordinate  Judge.     Moreover,  the 
High  Court   was  wrong  upon  the  evidence  in  reference  to  the  character 
and  conduct  of  the  appellant      As  to  this  the  order  was  made  on  an  in- 
correct view   of   the   facts.       The   sanctioning   authority   had  no   right   of 
selection,   but  must  proceed  on  judicial  ^rounds,    and   could  not   withhold 
the   appointment,    unless   there   were   valid   reasons   for  holding   the   first 
^(/minated  Tambiran  to  be  unfit.     There  was  error  in  the  High   Court's 
finding  that  such  reasons  existed. 

Sir  John  Riyby,  Q.  C.,  and  Mr.  W  Lindley  for  the  first  and  third 
respondents  argued  that,  upon  the  true  construction  of  the  decree  of  1888, 
the  right  of  nomination  had  not  been  exhausted,  but  the  right  and  duty  of 
seeing  that  due  nomination  was  made  1  380]  by  the  causing  a  suitable 
person's  name  to  be  before  the  Subordinate  Judge,  had  passed  to  the 
successor  of  the  original  decree-holder  as  head  of  the  adhinam.  The  former 
having  died  before  the  approval  of  the  nomination,  without  that  approval 
it  could  have  no  effect.  To  this  must  be  added  that  the  High  Court 
found  valid  reasons  to  exist  why  the  Subordinate  Court  should  not  have 
sanctioned  the  nomination.  There  had  be,en  a  locus  penitentiw  as  the 
High  Court  had  decided.  If  the  nominator  had  changed  his  opinion  as 
to  the  fitness  of  the  person  whom  he  had  named,  and  in  this  respect  the 
successor  had  the  same  power,  he  could  have  withdrawn  that  name.  It 
was  contended  that,  upon  the  evidence,  the  High  Court  was  right^in  find- 
ing that  there  were  grounds  for  refusing  to  confirm  the  appellant's  nomi- 
nation; and  that  the  order  that  inquiry  should  be  made  as  to  the  qualifica- 
tions and  fitness  of  the  third  respondent  was  a  proper  one 

Mr.   J.   D.   Mayne  replied. 

Afterwards,  on  the  28th  April  1894,  their  Lordships'  judgment  wns 
delivered  by  Sir  RICHARD  COUCH. 

JUDGMENT. 

This  appeal  arises  out  of  proceedings  in  the  execution  of  a  decree  of 
the  High  Court  at  Madras,  made  on  the  28rd  of  October  1888,  in  an 
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appeal    in    which    Gnana    gambandha,     the    plaintiff    in    the    suit,     wan 
appellant,  and  the  second  respondent  Visvahnga  Tambiran,  tlie  rcpresenta-     APRIL 
tive  of  Kumarasawnn  Tambiran,   the  ongmal  defendant  m  tlie   suit,    vi  us         28 

respondent.     The    suit    related    to   two   mutts    (temples) — one    situated    at ". 

Tiruppanandal  and  the  othci  at  Benaies — and  wae  brought  by  the  plaintiff  pRIVy 
as  the  representative  foi  the  time  being  ot  a  religious  institution  called  (JQUN- 
the  adhmam  at  Dharmapurani  in  the  district  ot  Tanjore.  The  plaintiff's  C1L 

case  was  that  the     properties     in     suit     were     the     endowments     tounded 

in  support  of  the  mutts  and  various  charities  at  Benares  and  other  places,  17  M.  343 
in  the  chaige  and  under  the  management  of  the  Tambirans  or  lepiesenta-  (P.C.)~ 
tives  of  tho  mutt  called  the  Bennres  mutt  at  Tnuppanandal  in  the  same  21  1A.  71 
district,  that  the  last  lawful  manager  of  this  mutt  waa  one  Kamaligarn  "pr^T" 
Tambiran,  and  upon  his  death  a  dispute  arose  in  regaid  to  the  right  of  434' 
succession  to  the  management  The  plaint  prayed  for  a  declaiation  that 
the  mutts  at  Tiruppanandal  and  Benares  were  subject  to  the  contiol  of  the 
plaintiff  and  his  successors  at  Dharmapuiam,  that  they  were  entitled  to 
appoint  and  send  Tambuans  to  manage  them,  that  the  defendant's  succes- 
sion WHS  unlawful,  as  he  was  not  a  Tambnan  [331]  attached  to  the  adhi- 
nam  at  Dharmapuram,  and  was  not  appointed  by  the  plaintiff,  and  that 
the  will  executed  by  Eamalmgam  Tambiran  in  his  favour  hud  no  legal 
force  The  High  Court  decreed  that  the  appellant's  claim  that  the  pto- 
perties  at  Tiruppanandal  and  Benares  belonged  to  the  adhmam  at  DruiiRiria- 
puram  and  to  the  possession  of  those  properties  should  be  dismissed,  and 
that  his  claim  to  a  declaration  of  his  right  to  appoint  Tambirans  to  manage- 
ment at  Tiruppanandal  and  Benares,  and  to  a  direction  that  possession 
of  the  said  properties  should  be  transferred  to  a  Tambiran  \\hom  he  might 
appoint,  should  also  be  dismissed  In  other  respects  the  decree  of  the 
Lower  Court  was  reversed,  and  it  was  declared  that  the  appointment  ot 
Kumarasami,  the  original  defendant,  by  Eamalmgam  as  his  ]umor  and 
successor,  and  the  will  m  favour  of  Kumarasami,  were  illegal,  and  the> 
were  set  aside  so  far  as  they  related  to  the  mutts  at  Tiruppanandal  and 
Benares  and  other  subordinate  mutts  and  their  endowments  It  was  also 
declined  that  the  appellant  was  entitled,  as  the  head  of  the  Dhannapurain 
mutt,  to  seo  that  a  competent  Dharmapuram  Tambiran  was  appointed  as 
the  head  of  the  mutt  at  Tiruppanandal,  that  the  Subordinate  Judge  of 
Kumbackonam,  in  order  to  fill  up  the  then  vacant  office  of  Tambnan  of 
the  Tiruppanandal  mutt,  should  direct  the  appellant,  who  was  the  plaintiff 
in  the  suit,  to  name  a  Tambiran  irom  among  the  Tambirans  of  his  adhmam 
competent  to  discharge  the  duties  of  the  managing  Tambiran  of  the 
Benares  (Kasi)  mutt  at  Tiruppanandal,  that  if  the  Subordinate  Judge 
saw  no  objection  to  the  fitness  of  the  person  BO  named  for  the  office  afore- 
said, he  should  appoint  him  as  such  managing  Tambiran,  but  in  case 
the  Subordinate  Judge  should  object  to  the  person  so  named,  he  should 
appoint  a  competent  person  of  the  Dharmapuram  adhmam  as  such  manag- 
ing Tambiran,  and  should  theieupon  direct  the  appellant  to  invest  him 
as  usual  and  certify  it,  and  that  upon  the  investiture  being  certified,  the 
Subordinate  Judge  was  to  place  the  person  so  appointed  and  invested  in 
possession  of  the  mutt,  &c 

On  the  21st  of  January  1889  the  plaintiff  in  the  suit  and  appellant  m 
the  High  Court  applied  to  the  Subordinate  Judge  for  execution  of  the 
decree  ty  a  warrant  for  realization  of  the  costs  awarded  by  it,  and  that 
further  proceedings  might  be  taken  regarding  the  appointment  of  a  Tam- 
biran to  the  then  vacant  place  in  the  Kasi  (Benares)  mutt  at  Tiruppanandal 
in  accordance  with  the  decree  Thereupon^  on  the  25th  of  January,  the 
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Subordinate  [382]  Judge  made  an  order  directing  the  petitioner  to  name  a 
Tambiran  from  among  the  Tambinms  of  his  adhinam  competent  to  dis- 
charge the  duties,  ten  days  being  given  for  that  purpose. 

On  the  llth  of  February  1889  the  plaintiff  presented  a  petition  to  the 
Subordinate  Judge  praying  that,  inasmuch  as  Ponnambala  Tambiran,  one 
of  the  Tambirans  of  his  adhinam,  was  a  fit  man  for  the  vacant  place, 
was  competent  to  discharge  the  affairs  thereof  with  efficiency,  and  was 
one  of  good  character  from  among  the  Tambirans  of  his  adhinam,  the 
Court  would  be  pleased  to  appoint  him  to  the  vacant  office.  Upon  this 
an  order  was  made  in  these  terms: — "  The  Court  has  no  means  of  testing 
"  the  fitness  of  the  Tambiran  named  except  by  inviting  the  opinion  of  the 
public  about  it.  Therefore  a  notice  will  be  put  up  at  the  court-house 
"  calling  upon  the  public  interested  in  the  well-being  of  the  mutt  at 
"  Tiruppanandal  to  give  its  opinion  about  the  Tambiran  named  on  Saturday 
"  the  2nd  of  March  1889."  Accordingly  a  notice  to  that  effect  was,  on 
the  15th  of  February,  affixed  in  a  conspicuous  part  of  the  court-house.  It 
may  be  doubted  whether  this  was  either  a  necessary  or  a  wise  proceeding 
on  the  part  of  the  Subordinate  Judge  leading,  as  it  was  sure  to  do,  to 
agitation  among  the  suporters  of  a  rival  candidate,  and  subjecting  the 
appointment  to  something  resembling  popular  election,  which  does  not 
appear  to  be  intended  by  the  decree 

In  the  case  for  the  appellant  it  is  stated  that  in  reply  to  this  notice 
a  great  number  of  petitions  were  forwarded  to  the  Court,  many  of  them 
expressing  approval  of  the  nomination  of  Ponnambala,  others  suggesting 
the  names  of  other  Tarnbirans  as  being,  in  the  opinion  of  the  writers,  more 
suitable  for  the  post.  Of  the  latter  class  the  majority  were  in  favour  of 
Karbar  Saminadha  Tambiran,  at  that  time  manager  of  the  Dharmapuram 
adhinam.  Of  the  petitions  opposed  to  the  nomination  74  stated  the  preference 
of  the  petitioners  for  some  other  nominee,  but  contained  no  allegation 
to  the  prejudice  of  Ponnambala;  61  contained  a  general  statement  of 
unfitness,  but  with  no  reason  for  it,  and  11  charged  him  with  misconduct. 
The  accuracy  of  this  statement  in  the  appellant's  case  was  not  disputed  by 
the  respondents'  counsel. 

On  the  18th  of  February  1889  the  plaintiff  in  the  suit  and  appellant 
in  the  High  Court  died,  and  was  succeeded  as  the  head  of  the  Dharma- 
puram adhinam  by  the  first  respondent  in  the  present  appeal  who,  on 
the  28th  of  February,  petitioned  the  Court  [353]  to  admit  him  in  the 
place  of  the  deceased  and  to  take  further  proceedings.  On  the  15th  of 
March  he  was  ordered  to  be  made  the  representative  of  the  deceased 
plaintiff.  On  the  same  day  he  presented  a  petition  to  the  Court  stating 
that  Ponnambala  was  unfit  to  manage  the  properties  of  the  Benares  mutt 
at  Tiruppanandal,  and  that  contrary  to  the  decision  he  was  a  Tambiran 
who  .received  kashayam  (a  ceremony  of  initiation)  from  the  Madura  adhi- 
nam, and  praying  that  the  Court  would  permit  him  to  withdraw  the 
petition  submitted  to  the  Court  by  the  former  Pandara  Sannadhi  nominat- 
ing Ponnambala  Tambiran,  and  to  appoint  Karbar  Saminadha  Tambiran 
to  the  office.  On  the  16th  of  March  the  petition,  and  also  one  for  the 
realization  of  the  costs,  came  on  for  hearing,  the  representative  of  the 
defendant  in  the  suit  and  Ponnambala  being  described  as  counter-petitioners 
in  the  title  of  the  judgment.  The  former  did  not  appear.  Ponnambala 
appeared  by  two  vakils,  and  in  the  judgment  it  is  said  that  on  his  behalf 
it  was  contended,  inter  alia,  that  the  power  of  nomination  could  be  exer- 
jisod  only  once,  that  it  was  exercised  by  the  late  Pandara  Sannadhi,  and 
that  under  the  decree  of  the  High  Court  the  representative  of  the  appellant 
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had  no  power  to  make_  a  lresh  noniimition  unless  directed  by  the  Court        1894 
The  petitioner's  pleader  contended  that  theie  was  power  to  withdraw  the     APRIL 
nomination    and    to    make    a    fresh    nomination      The  Subordinate  Judge        28. 

m    his    judgment,    after    saying    it    was    suggested    that    matters    would    be       1 

gieatly  facilitated  by  his  deciding  first  of  all  the  question  about  the  powei  PRIVY 
of  nomination,  gave  his  reasons  for  holding  that  the  power  of  nomination  COUN- 
could  be  exercised  only  once  C1L 

Evidence    was    then    gone    into,     the  new  head  of  the  Uharmapurarn       

adhmam    examining    witnesses,    including    himself,    to    prove    the    charges    17  M  343 
against  Ponnambala,  and  Pomiambala  examining  Witnesses  in  answer,  also    (P.C.)  = 
including  himself      The  opponents  of  Ponnambala  objected  to  his  appoint-   21  '**•  *' 
inent  on  the  grounds   (i)  that  he  was  not  01  clamed  by   the  Dharmapurain     Vcj*' 
adlunam,    and  was  not   a  Tambiran  ol   the    Dharmapurain  mutt,   but   that        434.  ' 
ho   came   from    and    belonged   to   the    adlnnam    at    Madura      (n)    That   he 
proved   himself  unequal  to   discharge   the   less   onerous    and    comparatively 
trifling  duties  of  the  Dharmapurain  mutt  to  which  he  had  been  appointed 
within  the  last  seven  or  eight  years       Upon  the  latter  charge  evidence  was 
allowed  to  be  given  that  he  misconducted  himself  while  so  employed,   and 
committed  acts  of    [354]    malversation  and  bieadi  ol   trust,    and  misappro- 
priated money   and   things   belonging  to  the  mutt    and   its   chanties      The 
Subouhnate  Judge   (the  successor  of  the  one   who  held  that  the   nomina- 
tion could  not  be  withdrawn,  and  who  had  taken  the  depositions  of  all  the 
plaintiff's   witnesses  upon  the   second   question,    except   one   who  was  exa- 
mined  before   a   commissioner)   having  taken  the   evidence   of   Ponnamhnl  i 
and  Ins  witnesses,  held  that  theie  was  no  objection  to  his  nomination,   and 
confirmed  it,    and   directed  him  to   be  invested   and   the   investiture-    to    be 
certified  within  two  months  front  the  date  of  his  deciee,  an  I  •  ulered  that, 
upon    such   investiture    being   certified,    Ponnambala   Tambiran    should    In- 
put;   in    possession    of    the   Benmes    mutt    at    TiruppanaiiJul    r  nd    the    pu- 
perties    forming    its    endowments,    and    the    endowments    of    the    chanties 
at  i  ached  tc  it 

7  ha  new  head  of  the  iJharmapm  am  adhmam,  uhu  vv.is  rriln\vi,il  K. 
be  the  plaintiff,  appealed  to  the  High  Court,  which  ordered  that  the  ordei 
of  tl«e  lowei  Court  appointing  Ponnambala  Tambiian  as  tho  head  rf  llir 
mult  should  be  set  aside  and  the  petitions  be  renianik'l,  and  that  the- 
Judge  bhoula  proceed  to  inquire  if  there  was  any  objectan  to  the  upy  njut 
ment  of  the  person  nominated  by  tho  then  plaintiff,  and  appoint  him  if 
tlui'3  was  no  objection,  and  if  his  appointment  was  found  on  mquny  to  bo 
open  to  objection,  to  proceed  ft>  appoint  a  competent  Tambiran  to  Tnup- 
pariandal  The  present  appeal  is  brought  by  Ponnambala  irom  that  oidei 

The  Solicitor-General,  who  appeared  tor  the  first  anc1  third  respond- 
ents, objected  to  the  appeal  being  heard,  on  the  ground  that  Section  244 
of  the  Civil  Piocedure  Code  (Act  XIV  of  188*2)  was  applicable,  and  that 
Ponnambala  ought  to  huve  brought  a  separate  suit  By  an  order  of  her 
Majesty  in  Council,  dated  the  9th  of  May  1891,  special  leave  to  appeal 
against  the  order  of  the  High  Court  was  given,  but  the  respondents  were  to 
be  at  liberty  to  laise  any  questions  legardmg  the  competency  of  the  appeal 
at  the  hearing  thereof  Section  244  enacts  that  questions  arising  be- 
tween the  parties  to  the  suit  in  which  the  decree  was  passed,  or  their 
representatives,  and  relating  to  the  execution  discharge  or  satisfaction  of 
the  decree,  shall  be  determined  by  older  of  the  Court  executing  the  decree 
and  not  by  separate  suit  Jt  would  be  a  sufficient  answei  to  this  objection 
that  it  was  not  taken  befoie  the  Subordinate  Judge  when  he  allowed 
Ponnambala  [SflflJ  to  become  a  party  to  jthe  proceedings  and  appear  by  a 
vakil  at  the  hearing,  at  which  it  wins  decided  that  the  nomination  could 
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1S34       n°t  be  withdrawn.     Nor  was  the  objection  taken  in  the  grounds  of  appeal 

APRIL     to  the  High  Court.     It  is  too  late  now  to  take  It,     But  their  Lordships 

28.        cannot  see  what  suit  could  be  brought  by  Ponnambala.     The  nomination 

L       could  not  give  a  right  to  bring  a  suit,  and  whilst  the  decree  of  the  High 

PRIVY        uLU>t  stood  he  had  no  title  upon  which  to  bring  one  to  set  aside  that 

COUN-     decree  if  such  a  kind  of  suit  were  maintainable.     If  he  is  not  allowed  to 

CIL.       appeal  against  the  order  of  the  High  Court,  he  will  be  without  any  mode 

01  i-oiiet.     And  the  High  Court  say  in  their  judgment  that  they  considered 

17  M.  343   he  was  a  necessary  party  to  the  proceeding  as  the  person  to  whose  appoint- 

(P.C*)—    rnent   the    appellant    before    them    objected.     Section    244    appears    to    be 

*L.I  $  71    intended  to  prohibit  a  separate  suit  in  cases  where  one  might  be  brought, 

~P.CJ.'    and  to  enable  the  question  to  be  determined  in  the  execution  proceeding. 

434,        It  is  not  applicable  to  such  a  case  as  this. 

The  first  question  for  consideration  is — Could  the  new  head  of  the 
Dharmapuram  adhinam  withdraw  the  nomination  of  his  predecessor  and 
make  a  new  nomination?  The  answer  to  that  depends  upon  the  mean- 
ing of  the  decree.  The  declaration  in  it  that  the  head  of  the  Dharmapuram 
adhinam  was  entitled  to  see  that  a  competent  Dharmapuram  Tambiran 
was  appointed  as  the  head  of  the  mutt  at  Tiruppanandal  was  relied  on. 
What  follows  this  declaration  shows  that  it  does  not  give  him  power  to 
appoint.  He  is  to  nominate,  and  it  is  his  duty  to  nominate,  a  competent 
person.  If  he  afterwards  discovers  any  ground  of  unfitness  in  the  person 
nominated,  he  should  inform  the  Subordinate  Judge,  who  is  to  decide 
whether  there  is  any  objection  to  the  fitness  of  the  person.  The  appoint- 
ment is  to  be  made  only  by  the  Subordinate  Judge.  He  is  to  direct  the 
head  of  the  adhinam  to  name  a  Tambiran,  and  when  that  is  done,  is  to 
decide  upon  his  fitness.  The  person  nominated  has  a  right  to  have  the 
decision  of  the  Subordinate  Judge,  and  would  be  deprived  of  it  by  the 
nomination  being  withdrawn  and  a  new  nomination  being  made.  The 
petition  before  referred  to  asked  that  the  petitioner  might  be  permitted  to 
withdraw  the  nomination  of  Ponnambala  and  to  nominate  Saminadha 
Tambiran.  This  was  not  granted  by  the  Subordinate  Judge,  but  the  High 
Court,  if  their  Lordships  rightly  understand  its  judgment,  appears  to 
have  held  that  until  the  Subordinate  Judge  acted  upon  the  nomination 
there  was  a  locus  [356]  penitentice,  and  he  was  entitled  to  withdraw  it  if 
in  his  opinion  there  was  any  valid  objection  to  it,  and  therefore  the  peti- 
tioner might  withdraw  it  if  there  was  any  valid  objection  to  it.  Their 
Lordships  do  not  concur  in  this  construction  of  the  decree. 

There  remain  then  two  questions  for  determination:  (i)  Was  Ponnam- 
bala a  Tambiran  of  the  Dharmapuram  mutt?  (ii)  Was  he  unfit  to  be 
appoint  Tambiran  of  the  mutt  at  Tirupannandal  ?  The  first  witness  was 
the  then  head  of  the  Dharmapuram,  adhinam,  who  petitioned  to  be 
allowed  to  withdraw  the  nomination  of  Ponnambala.  He  said  that  Ponnam- 
bala was  removed  from  the  Odakkam  (an  office)  in  the  Dharmapuram 
mutt  for  some  wrongful  acts  committed  by  him  in  respect  to  cash  and 
paddy.  He  used  to  visit  Dharmapuram  occasionally  from  Trichinopoly, 
where  he  held  an  office,  and  finding  Ponnambala  unemployed,  he  asksd 
him  the  reason.  Ponnambala  said  he  had  committed  some  faults  in  respect 
of  casli  and  paddy,  and  that  the  Pandara  Sannadhi  had  removed  him.  The 
witness  spoke  to  the  Pandara  Sannadhi  himself,  who  said  lie  had  removed 
Ponnambala  for  wrongful  acts  committed  by  him  in  respect  to  cash  and 
paddy.  In  answer  to  the  Court  the  witness  said  that  the  late  Pandara 
Sannadhi  did  not  think  Ponnambala  fit  for  the  office  of  Tarabiran  of  Tirup- 
panandal, and  that  he  nominated  him  in  consequence  erf  the  persuasion 
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of  persons  whose  names  he  gave,  because  it  IB  was  thought  he  would  act 
up  to  their  wishes  In  cross-examination  ho  said  that  he  had  been  to  the 
Madura  adhmam  and  saw  Ponnambala  there,  and  therefore  he  stated  in 
his  petition  that  Ponnambala  had  received  his  kashayam  (the  visible 
symbol  of  initiation)  in  the  Madura  '  adhmam  He  said  there  was 
some  difference  in  the  mode  of  dress  adopted  by  the  Tambirans  of  the 
Madura  adhmam  and  the  Tambirans  of  the  Dharmapuram  adhmam,  and 
that  Ponnambala  had  adopted  the  Dharmapuram  style  for  10  or  11  years, 
ever  since  he  came  to  the  Dharmapuram  adhmam,  and  that  the  Dharma- 
puram adhmam  had  a  mutt  at  Madura  As  to  the  faults  committed  in 
the  Odakkam  he  said  there  was  a  general  talk  that  he  had  not  up  to  that 
time  inquired  about  particulars,  and  did  not  know  what  faults  Ponnambala 
had  committed  in  respect  to  cash  and  paddy,  and  there  was  no  record  to 
show  that  Ponnambala  had  committed  faults  in  the  Odakkam,  and  that 
he  had  been  removed.  The  witness  said  he  and  three  other  Tamibrans 
protested  against  the  nomination,  they  told  the  Pandara  Sannadhi  that 
Ponnambala  belonged  to  the  Madura  adhmam,  that  it  was  not  proper  to 
[357]  appoint  him  to  a  big  mutt  like  Tiruppanandal,  and  that  the  Kar- 
bar  Tambiran  should  be  appointed  This  is  the  Tambiran  who  was  nomi- 
nated by  the  witness  in  his  petition  for  withdiawal  of  the  nomination  of 
Ponnambala  Further  on  he  said  there  were  complaints  about  the  manage- 
ment of  Raj  tin  Katlai  some  months  befoie  the  Pandara  Sannadhi 's  death; 
that  Ponnambala  had  made  large  remissions  of  rent,  and  that  he  did  not 
take  any  notice  of  the  accounts  showing  less  cultivation,  there  were  no 
records  about  them  Why,  it  may  be  asked,  did  not  the  witness  bring 
these  complnints  before  the  deceased  Pandara  Sannadhi  when  he  made 
the  protest 9  He  appears  to  have  made  in  his  petition  to  the  Court 
a  grave  charge  of  unfitness  against  Ponnambala  upon  vague  and  general 
statements,  of  which  he  had  not  at  that  time  any  evidence,  and  to  have 
been  influenced  by  a  desire  to  have  the  other  candidate  appointed.  The 
next  witness,  Venkatarama  Aiyer,  had  been  an  agent  in  the  Dharmapuram 
mutt  for  47  or  48  years,  and  had  known  Ponnambala  for  10  or  11  years 
He  said  he  was  a  Tambiran  of  the  Madura  adhmam  He  said,  "  I  asked 
him,  and  he  said  he  had  come  from  the  Madura  adhmam.  I  have  moved 
"  with  him  closely  these  10  or  11  years  He  is  not  fit  to  manage  the 
"  estate  of  the  Tiruppanandal  mutt  as  the  Tambiran  thereof.  '  He 
went  on  to  say  that  Ponnambala  was  dismissed  from  the  Odakkam  for 
acts  of  malversation  as  regards  paddy,  rice  and  cloths,  and  was  unemploy- 
ed for  two  or  two  and  a  half  "years,  that  he  was  afterwards  sent  for  five 
or  six  months  by  the  Pandara  Sannadhi  to  assist  the  Katlai  Tambiran 
at  Tirubhuvanam  who  was  ill,  and  was  afterwards  sent  to  Tiruvarur  where 
he  had  been  for  the  last  two  years  and  there  had  been  frequent  complaints 
that  he  did  not  manage  the  lands  properly.  He  said,  "  The  complaints 
11  existed  from  the  time  of  the  late  Pandara  Sannadhi  "  Their  Lord- 
ships think  that  if  there  had  been  any  malversation  in  the  Odakkam  which 
rendered  Ponnambala  unfit  for  employment,  he  would  not  have  been 
appointed  to  Tiruvarur  or  allowed  to  remain  there  for  two  years  Ic 
cross-examination  the  witness  said,  "  From  what  Ponnambala  Tambiran 
"  and  other  Tambirans  told  me,  1  said  he  belonged  to  the  Madura  adhi- 
11  nam  "  As  to  the  faults,  as  the  witness  called  them,  m  the  Odakkam, 
he  said  the  Pandara  Sannadhi  held  an  inquiry,  and  callled  on  Ponnambala 
fur  an  explanation,  and  asked  the  witness  and  other  agents  to  look  into 
the  accounts.  They  did  so,  and  reported  the  matter  to  the  Pandara 
Sannadhi,  who  did  not  press  it  The  next  witness  is  Dharmalinga  Pillai, 
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who  [358]  said  he  had  been  in  the  service  of  the  mutt  for  22  years.  In 
considering  the  value  of  the  evidence  of  agents  or  servants  of  the  mutt 
it  is  to  be  observed  that  they  were  deposing  in  support  of  the  case  of  the 
present  head  of  it.  This  witness  said  Ponnambala  was  a  Tambiran  of  the 
Madura  adhinam;  it  did  not  appear  that  he  received  mantra  kashayam 
in  the  Dharmapuram  mutt.  In  cross-examination  he  said  that  when 
Ponnambala  first  arrived  at  Dharmapuram  he  was  not  dressed  in  the 
Dharmapuram  style,  and  he  asked  him  to  what  adhinam  he  belonged,  and 
he  said  to  the  Madura  Adhinam.  But  the  witness  said,  "  When  he 
changed  his  style  of  dress  I  did  not  ask  him  about  it.  .  .  .  I  do 
not  know  the  reason  for  his  changing  his  style  of  dress.  It  is  not  usual 
for  one  to  remain  at  the  giving  of  mantra  kashayam  or  upadesam, 
Tambirans  who  received  mantra  kashayam  used  to  tell  me  about  it.  As 
Ponnambala  did  not  tell  me  about  it,  I  thought  he  did  not  receive  it  at 
Dharamapuram."  He  said  he  was  present  when  the  Pandara  Sannadhi 
inquired  about  the  cash,  cloths  and  paddy  missing,  and  from  faults  dis- 
covered against  him  in  the  Odakkam,  and  from  complaints  against  him 
from  Tiruvarur,  he  stated  he  was  not  fit  to  be  appointed  to  Tiruppanandal. 

The  next  witness  was  Tirumalai  Pillai,  also  an  agent  in  the  Dharma- 
puram mutt.  He  said  Ponnambala  committed  some  faults  in  the  Odakkam, 
and  the  Pandara  Sannadhi  dismissed  him;  that  he  knew  both  the  facts 
personally.     This  is  all  he  said  as  to  that  charge.     As  to  the  Rajan  Katlai 
he   said  two  Brahmin   agents   attached  to  it  represented   to  the  Pandara 
Sannadhi  "  that  Ponnambala  had  sold  paddy  without  orders,  and  that  he 
"  had  made  remissions  in  lease.     They   said  that  paddy   wak  sold,    and 
"  the  proceeds  were  not  brought  to  account,  and  that  the  yield  was  good, 
"  and  there  was  no  ground  for  remission  at  all.     Pandara  Sannadhi  sent 
"  for  Ponnambala.     The  agents  said  that  the  sale  proceeds  were  carried 
"  towards   the   payment   of   debts    due    to    one    Somasundara.     This    was 
"  what   the    accounts   stated.     They    said   Ponnambala    said   he    had   not 
"  committed  any  faults  and  that  the  accounts  would  support  him."     The 
accounts  were  not   produced   as  they   should  have   been.     Without   them 
this  evidence  is  of  no  value.     The  next  witness  is  Ramasamy  Aiyan,  who 
was  emlpoyed  in  the  Rajan  Katlai  at  Tiruvarur  as  the  Attavanai  account- 
ant.    His    charges    against    Ponnambala   were    that    he    expended    money 
without   uthara  chits    (which   are   orders   on   the   shroff   for   disbursements 
of  monies,  prepared  by  the  witness  and  signed  by  the   [359]   Tambiran); 
that    when    there    were    not    uthara    chits,  t  Tambiran    himseK    spent    the 
money  and  the  shroff  had  no  knowledge  of  it.  *  He  said  Ponnambala  wrote 
in  the  accounts  some  fictitious  debts  and  appropriated  the  sums  to  his  own 
use;  that  the  debts  were  written  in  the  names  of  Somasundara  Ghetti  and 
Tyagu  Chetti.     The  witness  also  said  that  a  sum  of  Rs.  100  and  odd,  the 
produce  of  a  sale,  was  not  brought  into  account,  and  there  was  a  remis- 
sion to  a  lessee;  that  the  Pandara  Sannadhi  directed  the  amount  remit- 
ted to  be  collected,  and  as  regards  the  matters  not  brought  into  account 
he  said  he  would  send  final  orders,   but   no   such   orders  were   received. 
Without  the  accounts  the  truthfulness  of  this  witness  could  not  be  tested. 
He  said  he  got  Rs.  6  a  month  in  the  Rajan  Katlai  and  "  did  not  mention 
"  to  any  one  else  the  said  matters  up  to  now,"  which  is  improbable  if 
they   were  of  any   importance.     The   next  witness   is   Ramasawmy   Aiyar, 
one  of  the  Brahmins  who  were  said  by  a  former  witness  to  have  made  a 
complaint.     He  does  not  give  any  material  evidence,  and  appears  to  have 
had  a  dispute  with  Ponnambala  about  his  pay. 
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The  evidence  of  the  remaining  witnesses  for  the  plaintiff,  with  one 
exception,  Vidihnga  Tambiran,  whose  evidence  need  not  be  noticed,  relates 
to  the  question  whether  Ponnambala  was  a  Tambnan  of  Dharmapuram, 
and  it  will  be  better  now  to  notice  his  witnesses  in  answer  to  the  charges 
against  him  He  was  first  examined  He  said  that  he  was  a  native  of 
Kalhanpuram  and  received  mantra  kashayam  m  Sivasilam  He  denied 
that  while  he  was  doing  duty  as  Odakkam  Tambiran  he  was  removed  for 

any  fault,  or  that  the  Pandara  Sannadln  held  an  inquiry  as  to  his  having 

appropriated  to  his  own  use  paddy,  cloth  and  cash,  or  that  he  was  tried  i7M.  343 
at  Dharmapuram  for  any  fault  committed  at  Tiruvarur  He  said  in  (P.C.)-- 
cross-oxammation  that  "  orders  weie  received  that  it  was  wrong  to  have  21  I  A.  71 
11  granted  a  lease  to  the  mamagar  of  the  village  of  Sakkrumangalain  =6  Sir. 

that  it  was  wrong  not  to  have  collected  150  kalams  of  paddy  out  ot  the  ^4 
"  lease  amount  The  order  to  the  effect  that  it  was  wrong  to  have  granted 
remission  of  50  kalams  of  paddy  was  received  subsequent  to  the  explana- 
tion sent  by  me  to  the  Pandara  Sannadhi  "  He  also  admitted  that 
uthara  chits  were  not  properly  kept  by  him,  and  that  they  should  be 
properly  kept  up  In  the  course  of  a  long  cross-examination  he  repeated 
that  he  was  not  dismissed  from  the  Odakkam,  and  was  not  found  fault 
\vith  for  stealing  money  and  [360]  paddy,  or  punished  for  it  This 
examination  was  taken  on  the  llth  of  April  1888,  and  it  appears  from 
the  Judge's  diary  that,  owing  to  his  illness,  and  the  Court  being  closed 
for  recess,  the  further  hearing  was  postponed  till  the  13th  of  September 
On  the  18th  of  September  the  witness  was  re-called  and  examined  by  the 
plaintiff's  pleader,  when  he  said  that  he  never  made  expense  without 
issuing  nth  HI  a  chits  He  was  then  examined  as  to  sums  amounting  to 
Us  200  credited  in  the  accounts  of  Raj  an  Katlai  under  the  name  of 
Somusundari  Chetti  He  admitted  that  there  was  a  man  of  that  name  at 
Dharamapuram,  a  cook  m  the  mutt  there,  who  was  serving  under  him 
for  a  month  or  two,  hut  he  said  he  did  not  know  who  the  Somasundan 
Chetti  in  the  accounts  was  and  did  not  inquire  "  until  now  "  He  said 
he  knew  the  man,  he  was  living  at  Tiruvarur,  he  kept  no  profession  of  any 
kind  as  far  as  he  knew,  he  said  he  had  a  house,  he  must  look  to  the 
accounts  to  see  if  there  were  any  dealings  with  that  man  before  lie  went 
to  Raj  an  Katlai  He  then  spoke  about  credit  in  the  name  of  Tiyagu 
Chetti  which  ho  had  been  charged  with  He  said  that  one  Tyagaraja 
Pillai  and  a  Mudahar  kept  a  common  shop  at  Tiruvarur,  that  the  knnuk- 
kupillai  used  to  borrow  from  him  for  their  Katlai  purposes  and  wanted  to 
give  credit  in  the  name  of  Tiyagu  Chetti,  and  he  gave  him  leave  to  do 
so,  that  he  knew  Tyagaraja  Pillai  who  came  to  him  to  demand  money 
due  to  him,  that  there  was  no  man  of  the  name  of  Tyagaraja  Mudnli  at 
Tiruvarur,  and  he  had  made  a  mistake  when  he  said  before  that  the  creditor 
was  Tyagaraja  Mudah;  that  the  Judge  was  not  well  at  the  time,  and  he 
was  told  to  answer  readily  nnd  to  the  point,  and  so  the  mistake  happened 
The  Judge's  diary  in  the  record  shows  that  he  was  ill  at  this  time  This 
part  of  Ponnambala 'B  evidence  appears  to  be  what  is  lef erred  to  m  the 
judgment  of  the  High  Court  as  "  matters  against  him  in  evidence  which 
"  he  ought  to  have  explained,  but  has  not  explained  satisfactonh  "  It 
is  to  be  observed  that  the  plaintiff's  witnesses  hud  been  examined  before 
the  predecessor  of  the  Subordinate  Judge,  who  gave  the  judgment,  but 
Ponnambala  was  examined  before  that  Judge,  who  did  not  express  any 
dissatisfaction  with  his  evidence  The  other  witnesses  spoke  about  his 
bomg  a  Tambiran  of  Dharmapuram,  except  the  last,  V  Krishna  Aiyar,  a 
vakil  of  the  High  Court.  His  evidence  was  that  the  nomination  was  made 
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1M4  y  ie  ae  anara  Sannadhi  after  consideration  of  the  merits  and  demerits 

ApfctL  ("381  ]  of  the  Tambirans  from  whom  the  selection  might  be  made,  and 

2H  w^  a  d68*1*6  ^0  select  one  wno  might  not  be  disapproved  by  the  Court. 

_  '_  From  his  evidence  the  nomination  appears  to  have  been  honestly  made, 

p  and  not  from  any  undue  influence  or  pressure. 

CotfN-  Some  of  the  evidence  for  the  plaintiff  on  the  latter  question  has  been 

(%IL-       alreadj    noticed.     Two   remain  to   be   mentioned.     Subramania    Mudaliar, 

iflMT~343   w^10  l*ved  *n  the  Tinnevelly  district,  and  was  one  of  the  chief  disciples  of 

(P^C  .)  -=    the  Dharmupuram  adhinam,   said    that    when    Ponnambala    was    in    the 

21  I.A.  71   Odakkam,   he  told  him  he   belonged  to   the   Madura  matam    (apparently 

«0  Sar.    meant  for  adhinam)  in  reply  to  his  questions  where  he  came  from,  where 

£?'      he  received  his  kashayam,  and  what  he  was  doing.     He  was  then  dressed 

in  the  Dharmapuram  style.     "  From  what  Ponnambala  told  me  I  say  he 

"  belongs  to  the  Madura  adhinam.     I  have  no  other  reason  for  saying  thai/ 

"  lie  is  a  Tambiran  of  the  Madura  adhinam."     He  also  said  lie  told  him 

he    belonged    to    Panangudi.     Theetharappa,    Mudali,    who    also    lived    at 

Tinnevelly  and  is  one  of  the  disciples  of  the  Dharmapuram  mutt  and  one 

of  the  petitioners  for  the  appointment  of  Saminada  Tambiran,   said  that 

the  Dharmapuram  adhinam  had  a  mutt  at   Sivasilam  in  the  Tinnevelly 

district;  that  Ponnambala  was  a  Tambiran  of  the  Madura  adhinam  and 

belonged    to   Panangudi    in    the    Nanguneri    taluk;    that    Kallianpuram    is 

near  Sivasilam;   there  was  a  Kallianpuram  Ponnambala,    a  Tambiran   of 

Dharmpuram,    who    was    dead.     In    eross-,examination    the    witness    said 

the  niminee,  Ponnambala,  told  him  about  his  native  place;  that  he  had 

belonged,  to  Panangudi   and  had  received   his   kashayam   in   the   Madura 

mutt.     He  is  the  only  witness  who  speaks  about  another  Ponnnmbala. 

The  case  of  the  nominee,  Ponnambala,  was  that  he  received  his 
kiishavam  at  the  mutt  in  Sivasilam  and  did  not  belong  to  Panangudi,  but 
to  Kallianpuram.  Three  witnesses,  members  of  his  family  residing  in 
Kallianpuram,  deposed  that  he  got  his  kashayam  at  the  Dhuramapuram 
mutt  at  Sivasilam;  he  was  then  20  or  22  years  of  age.  Another  witness, 
Chitambaranadha,  a  Tambiran  of  Dharmapuram,  said  that  Ponnambala 
got  his  mantra  kashayam  at  Sivasilam;  the  witness  was  then  present  at 
Sivasilam  outside  the  pujaniatarn;  that  Ponnambala  came  to  Dharmapuram 
and  was  employed  at  the  Odakkam.  Ponnambala-  was  not  asked  in 
cross-examination  or  by  his  own  pleader  about  the  statements  it  had 
been  said  ho  had  made  he  came  from  the  -Madura  adhinam.  This  is  a 
frequent  omission  in  trials  in  India,  and  [3621  no  inference  can  fairly  be 
drawn  from  it.  Their  Lordships  cannot  attach  much  weight  to  the  evi- 
dence that  Ponnambala  said  he  came  from  the  Madura  adhinam.  Assum- 
ing that  the  witnesses  intended  to  speak  that  truth,  it  is  possible  they 
may  not  have  exactly  recollected  what  was  said.  He  may  have  said  he 
came  from  Madura,  which  appears  to  be  true,  and  it  may  have  been 
supposed  by  the  witnesses  that  he  meant  he  came  from  the  Madura  adhi- 
nam. Their  Lordships  do  not  give  credit  to  the  evidence  that  he  belonged 
to  Panangudi,  and  that  there  was  a  Kallianpuram  Ponnambala  who  is  dead. 
Upon  the  question  whether  the  nominee,  Ponnambala,  was  a  Tambiran  of 
Dharmapurani  the  High  Court  was  silent,  but  as  they  may  have  thought 
it  was  unnecessary  to  decide  it,  no  inference  can  be  drawn  from  their 
silence.  Upon  the  questions  of  fact  in  the  case  their  Lordships  have  come 
to  the  same  conclusion  as  the  Subordinate  Judge,  and  they  will  humbly 
advise  Her  Majesty  to  reverse  the  order  of  the  High  Court,  and  to  order 
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that  the  appeal  to  it  be  dismissed  with  costs,   and  to  affirm  the  order  of  1894 

the   Subordinate  Judge      The  respondent,    Sivagnana   Desika   Gnana,    will  APRIL 

pay  the  costs  of  this  appeal  28 

Appeal  allowed  

Solicitor  for  the  appellant     Mr    tt.   T    Taakci  PRIVY 

Solicitors  for  the  first  and  third  respondents      Messrs     Keen,    UoyeTS  Q>UN- 

and   Co, 
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APPELLATE  CIVIL,  ZMJ^fl 
Sn   Arthm   J.   H     Collins,   Kt  ,   Chief  Justice,   and  »6  Sar. 
Mr.    Justice   Shephard  P.CJ. 
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MALLIKAKAJUWA   ^RAHADA   NAIDU    (Defendant),    Appellant   v     DURGA 

Pn \SAUA  NAIDU  AND  ANOTHER   (Plaintiffs),   Respondents  * 
[80th   November   and    1st,    6th   and   7th   December,    1893,    and 

9th   March,    1894  ] 

hindu  law — Dentition — Maintenance — Arrears  of  maintenance — \\  rongful  withholding 
\\hcif,  in  consequence  of  suit  for  partition  of  the  entire  family  property,  a 
portion  of  the  property  is  divided,  but  the  remaining  portion  is  dcclaicd  impM- 
tihle,  the  family  remains  undivided  in  respect  to  the  latter  portion 

[363]  In  a  suit  for  arrears  of  maintenance  it  is  incumbent  on  the  plamlift  to 
prove  that  there  has  been  a  wrongful  withholding  of  the  maintenance  to  which 
he  is  entitled 

Jii'i  \    Ramji  (i),  Mahalakshmamma  v    Venkatarainamma  (2),  and  SVi  Raja 
\atruchala  Jagannadha  Razu  v    Sn  Raja  Satruchala  Ramabhadra   Razu    (3), 
followed 
[Affirmed,  24  M    147,  F.  6  MLJ     147  (148),   R.,  16  CPLR    30  (32)] 

APPEALS  against  the  decrees  of  Q  T  Mackenzie,  District  Judge  of 
Kiatna,  m  original  suits  Nos  10  and  13  of  1891 

These  two  suits  wore  filed  by  the  younger  brothers  of  the  Zemindar 
of  Challapah  or  Devarakota,  who  was  the  defendant  in  both  suits  The 
plaints  \\  ere  similar,  and  set  forth  that  plaintiffs  and  defendant  were 
members  of  an  undivided  Hindu  family,  that  their  father  died  on  6th  April 
1875,  leaving  these  three  sons,  that  disputes  arose  and  plaintiffs  lived  apart 
from  defendant  from  1st  May  1875,  that  their  father  left  a  valuable 
zemmdan  estate,  regarding  the  partition  of  which  the  parties  engaged  m 
litigation,  winch  terminated  wjth  the  decision  of  the  Privy  Council,  dated 
1st  May  1890,  that  the  zemmdari  was  impartible,  that  the  plaintiffs,  while 
engaged  in  the  partition  litigation,  did  not  ask  for  or  receive  maintenance 
from  defendant,  that  defendant  in  a  written  statement  and  in  an  affidavit 
admitted  his  liability  to  give  plaintiffs  maintenance;  that  eacli  plaintiff 
receive'd  Rs  19,500  as  maintenance  during  the  pendency  of  the  partition 
suit  by  oider  of  Court,  that  each  plaintiff  claimed  Rs  2,000  per 
mensem  as  maintenance  from  defendant,  with  arrears  bearing  interest, 
and  sums  for  the  marriages  of  their  children,  furniture  and  residence;  that 
this  was  demanded  by  a  letter,  dated  80th  March  1891,  and  had  not  been 
given;  and  the  plaintiffs  prayed  for  a  decree  for  these  sums  as  a  charge 
upon  the  zemindan  with  costs  and  subsequent  interest 

The  defendant  filed  similar  written  statements  in  the  two  suits  He 
pleaded  that  plaintiffs  had  been  divided  from  defendant  since  30th 

*  Appeals  Nos   47  and  48  of  1892. 
(i)  3  B   207  (2)  6M  83.,  (3)   H  M.  237  (240). 
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September  1882,  the  date  of  the  decree  of  the  District  Court  in  the  parti- 


17  M.  362. 


8U1^'  anc^  ^na^  ^nev  had  no  claim  upon  defendant  for  maintenance. 
Defendant  denied  that  he  had  ever  made  any  admission  that  he  was 
liable  to  maintain  plaintiffs  after  a  decree  for  partition.  Defendant  pleaded 
that  the  amount  of  maintenance  claimed  was  excessive,  and  that  the  other 
sums  claimed  wore  contrary  to  law  and  custom  Defendant  also  submitted 
that  the  [384]  Court  must  take  into  account  the  amount  of  property  which 
has  come  into  the  hands  of  plaintiffs  from  other  sources,  and  suggested 
that  IIs-  *J»000  per  annum  to  each  plaintiff  \\ould  be  a  sufficient  grant. 
Defendant  also  stated  that  the  plaintiffs  were  maintained  until  February 
1879  out  of  the  estate  funds,  and  that  defendant  was  ready  and  willing 
to  maintain  the  plaintiffs  in  the  family  house  in  the  accustomed  manner. 
The  defendant  contended  that  plaintiffs  by  their  acts  and  omissions  had 
deprived  themselves  of  the  right  to  claim  arrears  of  maintenance,  and  that 
the  claim  for  arrears  was  for  the  most  part  barred.  If  arrears  were 
granted,  they  ought  not  to  be  at  the  rate  of  Ks  2,000  per  mensem,  and 
they  ought  not  to  bear  interest,  and  that  the  maintenance  ought  not  to  be 
a  charge  upon  the  zemindari. 

The  District  Judge  decreed  in  favour  of  the  plaintiffs  and  the  defend- 
ant preferred  this  appeal. 

Pattabhirama  Ayyar,   for  appellant. 

The  Advocate-  General  (Hon.  Mr  Spnng  Branson)  and  Venhatarama 
Sarma,  for  respondent. 

JUDGMENT. 

The  plaintiffs  and  defendant  are,  sons  of  the  late  Kaja  Ankimdu, 
Zemindar  of  Challapalli,  who  died  in  the  month  of  April  1875.  The 
zemindari,  as  it  has  now  been  finally  decided  by  the  Privy  Council,  is  an 
impartible  one,  and  consequently  the  eldest  son  of  the  late  zemindar,  that 
is~~the  defendant,  is  in  enjoyment  The  present  suits  are  brought  against 
him  for  maintenance. 

The  main  question  raised  by  the  defendant  is  whether  the  family  has, 
in  consequence  of  proceedings  in  the  suit  ultimately  determined  b}  the 
Privy  Council,  become  a  divided  one. 

A  larger  question  was  raised,  by  the  defendant's  vakil  with  regard  to 
the  right  of  a  younger  brother  of  the  holder  of  an  impartible  zemindari  to 
any  maintenance  at  the  hands  of  the  zemindar  for  the  time  being.  Having 
regard  to  the  pleadings  and  issues,  this  general  contention,  we  think,  cannot 
properly  be  allowed  on  this  appeal.  If  it"  could  have  been  successfully 
maintained,  it  ought  to  have  been  raised  in  the  Court  of  First  Instance. 
The  plaintiff  would  then  have  had  an  opportunity  of  meeting  it  by  show- 
ing that  at  any  rate  in  this  family  it  has  been  usual  for  the  reigning 
zemindar  to  make  provision  for  the  other  members  of  his  family,  arid 
there  are  some  indications  that  such  was  m  fact  the  case  Moreover, 
in  his  written  statement  in  the  partition  suit,  the  zemindar  admitted 
his  liability  in  this  respect. 

[386]  The  real  defence  is  based  on  the  admitted  fact  that  in  1880 
the  plaintiffs  brought  a  suit  against  the  defendant  for  partition  of  the 
entire  family  property,  and  so  far  as  the  partible  property  was  concerned, 
obtained  a  decree.  It  is  said  that  the  effect  of  a  partition  of  any  part  of 
the  property  of  a  Hindu  family  is  to  sever  the  joint  ownership  in  respect  of 
the  whole  property,  and  that  it  is  not  legally  possible  for  a  family  to  divide 
a  portion  of  their  family  estate  and  yet  to  remain  undivided  in  respect 
of  the  remainder.  It  is  true  thpt,  when  ti  partition  is  effected  in  a  family 


252 


VI.]  M.    PRASADA   NAIDU   V     fcURGA    PRA9ADA   NAIDU  1?  Mad.  366 

either  by  agreement  or  by  decree,  the  result  generally  is  to  bring  about  a  1804* 
complete  severance  of  the  coparcenary,  and  that  this  consequence  may  MARCH 
follow,  although  in  fRct  a  portion  of  the  property  remains  undivided.  In  9 

the   case  however  of   division  bv   consent   of  parties,    it   is   clear   that   they 

may,  if  they  choose,  reserve  and  keep  undivided  pait  of  the  piopeity      \Vith     APPKL. 
regard   to   such  pait   they  must  necessarily   letam  the   status  of   undivided       LATE 
family       (Sep  Sri   Raja  Satrucharhi  JagganinitUia   Razu  v    Sri   Uaja  Satiu-      (JiviL 

charla  Ramabhadia   Razu  (1)  )      No  authority    for  the  contrary  proposition 

was  cited  by  the  zemindar's  vakil  In  the  present  case,  with  regard  to  the  17  M.  382. 
property  which  remains  undivided,  theie  \\as  on  the  plaintiff's  Ride  a 
demand  that  it  should  be  divided,  but  that  demand  was  ineffectual 
because  in  point  of  law  the  property  was  not  partible  No  partition  has 
taken  place  either  by  decree  or  by  consent,  and  therefore,  in  oiu  judgment, 
the  rights  of  the  junior  members  of  the  family  remain  as  they  were  befoie 
any  demand  was  made  That  is  to  say,  thev  letam  "  such  right  and 
"  interest  in  respect  of  maintenance  and  possible  rights  of  succession  as 
"  belong  to  the  junior  members  of  a  raj  or  other  impartible  estate  descendi- 
"  hie  to  a  single  heir  "  (See  Savta)  Kuan  v  Deoiaj  Kuan  (2))  It  the 
plaintiff  is  entitled  to  maintenance  he  is,  we  think,  entitled  to  hnve  it 
charged  on  the  zermndan  property  or  part  of  it  (See  Coomara  Yettapa 
Nailar  v  Venhateswara  Yettia  (3)  )  In  view  of  the  liberty  of  disposition 
enjoyed  by  the  zemindar  there  is  no  other  way  in  which  the  rights  of 
junioi  members  can  be  secured  No  reason  was  suggested  why  in  this 
respect  any  distinction  should  be  made  between  the  male  and  female 
members  of  a  family,  and  in  the  case  of  women  there  is  no  [366]  doubt 
that  a  decree  for  maintenance  in  their  favour  is  generally  accompamed 
with  a  direction  making  it  chargeable  on  certain  specified  property  We 
ihmk,  however,  that  the  zemindar  is  justified  in  objecting  to  the  decree  .is 
framed  by  the  District  Judge,  inasmuch  as  it  fetters  him  unnecessarily  in 
the  disposition  of  his  property  It  is  sufficient  that  the  decree  should 
make  the  maintenance  chargeable  on  certain  villages,  and  if  the  parties 
cannot  agree,  we  must  ask  the  Judge  to  find  what  particular  propert.v  writ 
form  sufficient  security 

The  next  question  is  as  to  the  rate  at  which  maintenance  should 
properly  be  allowed  It  was  contended  on  behalf  of  the  zemindar  that  in 
estimating  the  rate  the  Court  should  take  into  account  the  property  alleged 
to  bo  in  the  hands  of  the  plaintiff,  and  the  finding  of  the  Judge  with 
regard  to  that  property  was  impugned 

The  zemindar's  vakil  relied  partrcularly  on  certain  letters  put  in  by 
the  plaintiff  himself  and  admitted  in  some  unaccountable  way,  although 
the  writer  of  them  was  not  called  and  was  admittedly  alive  The  case- 
mado  for  the  zemindar  was  that  lanka  lands  of  considerable  value  had 
been  acquired  by  the  plaintiff  in  his  own  name,  and  in  June  1890,  when 
the  unfavourable  judgment  of  the  Pnvy  Council  had  been  heard  of,  trans- 
ferred benami  to  Janaknai^iyya,  the  District  Munsif  We  do  not  think 
this  is  proved,  and  agree  with  the  conclusion  stated  by  the  Judge  m  the 
41st  paragraph  of  his  judgment  Janakiiamayya's  letters  some  written 
to  the  zemindar's  brother  Kamahnga  and  some  to  the  plaintiff's  servant 
Sunaprakasa  (llth  witness),  cannot  fairly  be  construed  as  implying  that 
the  lands  belonged  to  the  plaintiff  or  his  brother  The  District  Judge  has 
found  that  a  monthly  allowance  of  Rs  500,  with  an  additional 
Us  250  m  lieu  of  any  provision  for  n  house,  furniture,  cattle  or 

<i)   14  M   237  (240)  (2)  10  A   272 -(285)  (3)"  5  MH.CR  405. 
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occasional  expenses,  e.g.,  on  account  of  marriages,  is  an  adequate  arid 
fair  allowance.  The  plaintiff  had  asked  for  a  much  larger  sum,  viz., 
Rs.  2,000,  and  the  defendant  had  named  a  smaller  one,  viz..  Its.  250.  It 
appears  from  the  notes  that  the  quantum  of  the  allowance  was  in  a  great 
measure!  left  to  the  Judge,  and  considering  his  experience  in  the  district, 
we  should  be  slow  to  disturb  his  judgment  in  the  matter.  On  the  part  of 
the  plaintiff  it  is  urged  that  the  allowance  ought  to  be  raised  at  least  to 
Es.  1,000  per  mensem,  and  that  some  provision  ought  to  be  made  from 
17  M.  362.  the  allotment  to  the  plaintiff  of  a  house  and  garden.  On  the  other  hand, 
it  is  contended  for  the  [387]  zemindar  that  the  allowance  of  Ks.  750  is 
excessive.  We  think  that  the  District  Judge  has  given  good  reasons  for 
refusing  to  grant  the  use  of  a  house  to  the  plaintiff,  and  we  are  not  satisfied 
that  the  money  allowance  he  has  made  is  either  excessive  or  inadequate. 

The  District  Judge  has  granted  arrears  at  the  rate  of  Ks  500  per 
mensem  for  twelve  years  prior  to  the  institution  of  the  suit  In  this  we 
think  he  was  wrong.  The  right  to  maintenance  is  primarily  a  right  to  be 
maintained  out  of  the  current  income  of  the  property  in  the  enjoyment  of 
the  party  chargeable.  The  circumstance,  however,  that  a  person  entitled 
to  maintenance  has  not  in  fact  been  maintained  by  the  person  chargeable 
does  not  necessarily  give  him  a  right  of  action  for  arrears.  On  proof  of 
failure  to  maintain  without  more,  he  cannot  be  said  to  become  a  creditor 
of  the  person  in  default.  It  is  incumbent  on  him  to  prove  that  there  has 
been  a  wrongful  withholding  of  the  maintenance  to  which  he  is  entitl- 
ed. Jivi  v.  Ramji  (1)  and  Mahalaltshamamma  v.  V enkataratnamma  (2).  If 
it  were  not  so,  it  would  mean  that  the  manager  of  the  family  could,  at  the 
choice  of  any  member  preferring  to  reserve  his  claim  for  maintenance  out 
of  current  income,  be  compelled  to  pay  him  from  time  to  time  sums  of 
accumulated  arrears  which  could  only  be  paid  out  of  capital  In  this  case 
it  is  admitted  that  the  plaintiff  has,  since  the  1st  May  1873,  been  living 
apart  from  the  defendant,  and  has  neither  asked  for  nor  received  mainten- 
ance except  what  he  received  under  the  order  of  the  High  Court  pending 
the  appeal  to  the  Privy  Council,  that  is,  between  December  1887  and  July 
1890. 

In  our  opinion  it  is  clearly  the  plaintiff's  own  fault  that  he  has  not 
received  maintenance  for  the  whole  period  of  twelve  years  for  which  he 
claims  it.  In  his  suit  brought  in  1880  he  made  another  and  inconsistent 
claim,  and  therefore  he  has  no  right  now,  that  he  has  failed  in  that  liti- 
gation, to  complain  that  a  claim  not  made  by  him,  though  conceded  by 
the  defendant,  was  not  satisfied.  There  has  been  no  wrongful  withhold- 
ing on  the  part  of  the  defendant.  We  must,  therefore,  reverse  the  deci- 
sion of  the  District  Judge  with  regard  to  the  arrears,  except  as  regards 
the  period  above  mentioned,  during  which  payment  was  actually  made. 
The  allowance  for  that  period  was  demanded  and  given  on  the  footing  of 
maintenance,  and  as  the  sum  will  have  to  be  refunded  by  the  [388]  plaint- 
iff in  execution^  of  the  decree  of  the  Privy  Council,  we  think  that  plaintiff 
is  entitled  to  a  decree  for  the  same  sum,  tna^Rs.  19,500  in  the  present 
case,  to  which  must  be  added  Rs.  3,500  for  the  seven  months  between 
the  date  of  the  institution  of  the  suit  and  the  making  of  the  decree,  for  the 
Judge  has  decreed  payment  of  the  higher  rate  of  Rs.  750  per  mensem  only 
from  the  latter  date,  and  in  that  respect  we  do  not  alter  the  decree. 

Subject  to  the  alterations  required  by  this  judgment,  the  decrees  are 
confirmed,  and  plaintiffs  must  pay  proportionate  costs  of  these  appeals. 

(7)  3  B.  207.  "  (2)  6  M  83, 
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Their    memoranda    of    objections    are    dismissed    with    costs      We    soe       1884 

no  reason  to  interfere  with  the  decrees  of  the  Judge  on  the  point  laised  MARCH 

If  the  parties  do  not   agree  within  one  week  from  date  of  receipt  of         9 

this  order,    the  Judge  must  proceed   to  mqune   as   to   the   property   uhich       

should   be   charged   with   the   maintenance  APPEL- 

.     LATE 


17  M.  368. 
APPELLATE    CIVIL,  17  M.  362, 

Before    Mr     Justice    Mutt  unarm   Ayyar   and    Mr     Justice 


MVDHAVA  RAU   (Plaintiff),   Appellant   v    P     M  FERN  ANDES 

(Defendant),    Respondent  *     [20th  December,  1893,   and 

29th   March,    1894  ] 

Ion — /Hfitrv  to  property — Contributory  act — Test  thereof 

As  in  the  case  of  contributory  negligence,  so  an  act  of  on*;  paily  can  only  he 
contributory  to  the  injury  he  complains  of,  if  by  the  exercise  of  ordinary  care 
the  other  party  could  not  have  avoided  causing  the  injury 

SECOND  appeal  against  the  decree  of  S  Subbarayar,  Subordinate 
Judge  of  South  Canara,  in  appeal  suit  No  321  of  1891,  confmning  the 
decree  of  A  Babu  Rau,  District  Munsif  of  Udipi,  in  original  suit  No  25 
of  ]890 

The  plaintiff  was  the  owner  of  a  garden  The  defendant  was  his 
neighbouring  proprietor  on  the  north  and  east  The  plaintiff's  case  was 
that  his  garden  was  surrounded  on  three  sides — north,  [369]  east  and 
west — by  three  channels;  that,  at  a  certain  point,  the  defendant  blocked 
up  the  communication  of  the  third  channel  with  the  first  by  leceutly 
putting  up  a  wall,  that,  by  pushing  forward  a  bank  to  the  south  of  his 
fields  and  adding  to  them,  and  by  additions  to  the  west  of  his  gardens, 
defendant  had  encroached  upon  the  beds  of  the  first  and  second  channels 
and  narrowed  their  water-way  considerably,  that,  by  deepening  the 
channel  below  the  foundation  of  a  stone  embankment  of  the  plaintiff's  he 
had  endangered  it,  and  that  these  wrongful  acts  of  the  defendant  had 
caused  the  water  on  three  sides  of  his  garden  to  increase  so  in  depth  and 
force  as  to  overflow  his  garden,  wash  off  the  surface  soil  and  otherwise 
damage  his  trees  Plaintiff  accordingly  prayed  that  the  channels  might  be 
restored  to  their  former  conditton,  or  Bs  50  paid  to  him  in  the  altar- 
native,  and  that  Rs  21  for  damages  already  sustained  might  be  awaided 

The  defendant  denied  the  alleged  encroachment  and  acts  complained 
of,  and  charged  plaintiff  with  having  trespassed  upon  and  included  the 
village  mad  and  channel  to  the  area  of  his  garden  and  otherwise  encroached 
from  his  side  of  the  gaiden 

Tho  District  Munsif  found  that  the  narrowing  of  the  first  and  second 
channels  and  their  water-way  was  caused  by  the  wrongful  encroachments 
into  and  usurpation  of  unassessed  Government  waste  land  set  apart  for 
1  Karugulanadedan  '  (cattle  path)  by  plaintiff  and  defendant 

That  defendant  had  blocked  up  the  channel  and  cut  off  the  commu- 
nication of  the  first  channel  with  the  third,  that  defendant  had  deepened 
the  first  channel,  that  these  wrongful  acts  though  they  caused  damage 
to  plaintiff's  property,  were  not  the  sole  causes  of  the  damage  complained 

*  Second  Appeal  No   651  of  1893 
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MM      of,  the  plaintiff  having  also  contributed  to  bring  about  the  result.     In  this 
MARCH    view  ne  dismissed  the  plaintiff's  suit. 

29.  The  plaintiff  appealed  on  the  ground,   inter  aha,   that  the  encroach- 

ment  on  his  part  on  Government  land  had  taken  place  more  than  twelve 
years   before    and    did   not    contribute    to   the   injury    complained   of.     The 
Subordinate  Judge  confirmed  the  decree  of.  the  District   Munsif. 
The  plaintiff  preferred  this  appeal. 
Hamachandra  11  au  Saheb,  for  appellant, 
17M.36S  Sundara   Ayyar,   for  respondent, 

ORDER. 

[370]  On  the  facts  found  the  decrees  of  the  Courts  below  cannot  be 
supported.  It  is  conceded  that  the  encroachment  in  the  channel  by  plaint- 
iff was  long  before  the  defendant's  encroachments.  The  Courts  below  are 
in  error  in  supposing  that  plaintiff's  suit  must  fail  on  the  ground  that  he 
also  contributed  to  the  injury.  As  in  the  case  of  contributory  negligence, 
so  also  in  the  present  case,  plaintiff's  encroachment  could  only  be  held  to 
be  contributory  if  by  the  exercise  of  the  ordinary  care  defendant  could  not 
have  avoided  causing  the  injury.  Government,  on  whose  property  both 
parties  are  found  to  have  encroached,  may  be  entitled  to  require  both 
parties  to  restore  the  channel  to  its  original  width;  but  as  between  plaint- 
iff and  defendant  it  was  the  latter 's  recent  encroachment  that  was  the 
cause  of  plaintiff's  land  being  submerged.  This  is  a  wrong  against  which 
plaintiff  is  entitled  to  relief  against  the  defendant. 

We,  therefore,  set  aside  the  decrees  of  the  Courts  below  and  call 
upon  the  Subordinate  Judge  to  submit  findings  on  the  eighth  issue,  viz.,  to 
what  relief  (if  any)  is  the  plaintiff  entitled  under  the  circumstance  of  the 
case,  within  one  month  from  date  of  receipt  of  this  order  and  seven  days 
will  be  allowed  for  filing  objections  after  the  finding  has  been  posted  up 
in  this  Court 

(In  compliance  with  the  above  order,  the  Subordinate  Judge  sub- 
mitted a  finding  which  was  accepted  by  the  High  Court  in  the  following 
judgment  • — ) 

JUDGMENT. 

Accepting  the  finding,  we  reverse  the  decrees  of  the  Courts  below 
and  direct  that  the  channel  and  cattle  lane  be  repaired  by  the  defendant, 
or  else  that  he  do  pay  plaintiff  a  sum  of  Rs.  30  (thirty)  as  costs  of  doing 
the  work,  and  that  defendant  do  pay  plaintiff  a  further  sum  of  Rs.  15  as 
damages,  and  that  he  do  also  pay  plaintiff  proportionate  costs  on  the 
above  in  all  three  Courts. 


VI.]  JOSEPH    V.    THE    HALT    COMPANY  1?  MftlL  3R» 

17  M.  371. 

[371]   APPELLATE  CIVIL.  AUG.  II. 

Before  Mr.  Justice  Muttuaami  Ayyar  and  Mr    Justice  Parker. 


JOSEPH  (ON  BEHALF  OF  THE  SECRETARY  OF  STATE 

FOR  INDIA  IN  COUNCIL)  Petitioner  v.  THE  SALT  COMPANY  

(SUBBIAH   PANDARAM   AND    COMPANY^,    Respondents.*  17  M  371 

[5th   and   llth   August,    1892  ] 

Code  of  Civil  Procedure— Act  XIV  of  1882,  Section  622— Land  Acquisition  Act— Act  X 
of  1870,  Sections  3,  24,  25,  29  and  M — 'Material  irregularity1 — Mistake  in  regard 
to  the  principle  of  calculation  of  the  value  of  the  land  acquired 

If  a  Judge  and  assessors,  sitting  to  determine  the  amount  of  compensation  to 
be  awarded  for  land  acquired  under  the  Land  Acquisition  Act  of  1870,  have 
refused  to  take  into  consideration  any  of  the  matters  prescribed  by  Section  24  of 
that  Act,  or  have  improperly  taken  into  consideration  any  of  the  matters  pro- 
hibited by  Section  25  thereof,  such  piocedure  would  amount  to  material  irregu- 
larity in  the  exercise  of  their  jurisdiction,  and  would  justify  the  intervention  of 
the  High  Court  under  Section  622  of  the  Code  of  Civil  Procedure  Having 
regard  to  the  definition  of  'land*  contained  in  Section  3  of  Act  X  of  1870,  there 
is  nothing  illegal  in  a  Judge  taking  into  account  the  value  of  works  on  the  land 
which  make  it  suitable  for  a  salt  factory,  and  even  if,  in  making  his  estimate  of 
the  market  value  of  the  land,  he  took  into  consideration  the  price  paid  for 
neighbouring  pans,  and  was  in  error  in  so  doing,  his  mistake  would  be  only  one 
concerning  the  principles  of  valuation  and  not  an  irregularity  in  the  exercise  of 
jurisdiction. 
[R,  1  Bom  LR  4S\  |45";  ] 

PETITION  under  Section  622  of  the  Code  of  Civil  Pioceduie,  praying  the 
High  Couifc  to  revise  the  order  ot  J  A  Davies,  District  Judge  of  Tanjore, 
in  compensation  case  Na  4  of  1890  The  facts  of  the  case  appear  sufficient- 
ly for  the  purpose  of  this  ieport  from  the  foregoing  and  from  the  ]udgment 
of  the  High  Court 

The   Acting  Government   Ploader   (Subramania   Ayyar),   for  petitioner 
Mr.    Wcddciburn,    Sanlaran    Nayai    and   Madhava   Row,    foi    respond- 
ents 

JUDGMENT 

This  is  a  civil  revision  petition  put  in  on  behalf  of  the  Secretary  of 
State  in  Council  under  Section  622  of  the  Civil  Procedure  Code  against 
the  decision  of  the  District  Judge  of  Tanjoie  and  the  assessors  in  com- 
pensation case  No  4  of  1890  ' 

[372]  The  fust  question  which  anses  is  whether  the  High  Court 
has  power  to  entertain  the  petition  under  Section  622,  Civil  Procedure 
Code  The  Judge  and  assessots  agreed  as  to  the  amount  of  compensation 
to  be  awarded,  und  undor  Section  29,  Act  X  of  1870,  their  decision  IB 
final  But  under  Section  34,  the  Judge  and  assessors  are  bound  to  state 
the  grounds  of  their  awaul  under  Clauses  1 — 4  of  Section  24,  and  if  it  can 
be  shown  that  the>  have  refused  to  take  into  consideration  any  of  the 
matters  prescribed  by  that  section  01  have  improperly  taken  into  consider- 
ation any  of  the  matters  prohibited  under  Section  25,  we  think  such  pro- 
cedure would  amount  to  matenal  irregularity  in  the  exercise  of  jurisdic- 
tion which  would  justify  interference  under  Section  622,  Civil  Procedure 
Code  \Ve  find,  moi cover,  that,  in  a,  case  in  which  a  question  rose 
under  Section  55  of  the  Lund  Acquisition  Act,  the  High  Court  of  Calcutta 

*  Civil  Revision  Petition  No    312  of    1891. 
I    D,  M— VI— 17, 
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STj  *     "eld  that  though  there  was  no  appeal  from  what  the  Judge  had  decided,  it 

G'u*  could  be  set  aside  as  being  in  excess  of  his  jurisdiction.     (Taylor  v.  The 
.     """"      Collector  of  Purned)  (1). 
APPEL-  Passing  to  the  grounds  for  the  award  stated  under  Section  34,   we 

C  vn;      ^n(^  ^a^  *^e  *^u^ge  an<*  assessors  state  that  they  award  under  Section  24, 
CIVIL'     Clause  1,  the  sum  of  Bs.  42,500  "  on  the  ground  of  that  being  its  market- 
17  M  371    "  va^ue  Judging  (0  by  the  amount  actually  expended  upon  the  property, 
"  (ii)  by  the  amount  fetched  at  sales  in  neighbpuring  pans,  and  (iii)  at  the 
"  average  value  per  pan  arrived  at  with  reference  to  the  estimate  of  the 
"  several  witnesses." 

Prima  facie  there  is  no  illegality  or  irregularity  in  the  exercise  of 
jurisdiction  in  this  award,  the  '  market-value  of  the  land  '  being  the  first 
matter  which  the  Judge  and  assessors  were  bound  to  consider  under  Sec- 
tion 24,  Clause  1. 

It  is  contended,  however,  for  the  Government  that  the  Judge  and 
assessors  were  wrong  in  estimating  the  market  value  of  the  land  as  a  salt 
factory,  because  the  Salt  Commissioner  could,  at  any  time  withdraw  the 
license  to  make  salt  under  Madras  Act  IV  of  1889,  that  the  land  could 
not,  therefore,  have  any  market- value  as  a  salt  factory,  and  that  the 
selling  price  of  the  land  itseli  was  the  proper  criterion  for  value. 

It  is  true  that  Section  16,  Madras  Act  IV  of  1889,  directs  that,  when 
on  cancelment  of  a  license  the  Commissioner  resolves  to  retain  the  salt 
works,  and  to  acquire  the  proprietary  rights  of  the  [373]  late  licensee, 
the  value  of  the  land  as  a  site  for  salt  manufacture  shall  not  be  takan 
into  account  in  acquiring  the  proprietary  right,  but  that  compensation 
shall  be  paid  to  the  late  licensee  at  the  rate  fixed  in  Section  18.  But  this 
Act  did  not  receive  the  assent  of  the  Governor- General  till  30th  Decem- 
ber 1889,  subsequent  to  this  land  being  taken  up  under  Act  X  of  1870, 
and,  in  the  former  Salt  Act  I  of  1882,  we  find  no  corresponding 
provision.  We  observe  that  the  lands  were  purchased  by  the  company  in 
1885  and  1886  for  about  Bs.  3,000,.  and  that  in  making  his  offer  of 
Bs.  18,002-11-6  for  acquiring  them  under  the  Act  the  Collector  has  taken 
into  consideration  the  cost  of  converting  them  into  salt  pans.  At  the 
time,  therefore,  the  land  was  acquired,  there  was  no  direction  that  the 
Government  should  only  be  called  upon  to  pay  the  value  of  the  land 
alone  and  that  compensation  for  its  special  value  should  only  be  paid  for 
at  fixed  rates  Looking  to  the  definition  of  '  land  '  in  Section  3,  Act  X  of 
1870,  we  are  not  able  to  say  there  was  ai^y  illegality  in  the  Judge  taking 
into  account  the  value  of  the  works  which  made  the  place  suitable  for 
a  salt  factory,  and  even  if,  in  making  his  estimate  of  market-value,  the 
Judge  was  in  error  in  taking  into  consideration  the  price  paid  for 
neighbouring  pans,  the  mistake  would  at  most  be  only  one  concerning 
the  principles  of  valuation  and  not  an  irregularity  in  the  exercise  of 
jurisdiction.  We  must  dismiss  the  petition  with  costs. 


(1)^140.423  (429). 
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17   M.  373.  1|M 

APPELLATE  CIVIL  MAY  *• 

Before   Mr    Justice   Muttuaami  Ayyar  and  Mr.   Justice   Best.  ' 

APPEL* 

_  LATE 

RAHAMTULLAII  SAHIB  (Defendant),   Appellant  v    RAMA  RAU  CIVIL. 

AND  ANOTHER   (Plaintiffs),   Respondents  *     [15th   and   16th  February,]  

and  4th  May,   1894]  17  M. 373. 

Will — Probate — Interest  of  defendant  in  testator's  estate 

In  a  suit  brought  to  obtain  probate  of  a  will  the  defendant,  before  he  can 
contest  the  will,  must  show  that  he  has  some  interest  in  the  testator's  estate. 
The  fact  of  being  a  legatee  under  the  will,  or  a  creditor  of  the  testator,  does  not 
amount  to  such  an  interest  But  proof  of  a  former  will  of  the  testator  in  which 
the  defendant  is  interested  is  a  sufficient  interest  to  contest  the  will  set  up 

[F,  4  CWN   602  (604),  R ,  34  B   459  (462)  =  12  Bom   LR   366=6  Ind    Cas    523, 
2  P  L  R   1902  ] 

[374]  APPEAL  from  the  decree  of  Shephard,  J  ,  sitting  on  the  original 
side  of  the  High  Court  in  testamentary  original  suit  No  10  of  1892 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court 

Mr.   Michell,   Subramania  Ayyar  and   Mr    Lam0,    for  appellant 

The  Advocate-General  (Hon.  Mr.  Spring  Branson),  Mr,  Wedderburnt 
Mr  W  Grant  and  Mr  D  Grant,  for  respondents 

JUDGMENT 

This  was  a  testamentary  suit  brought  to  obtain  probate  of  tire  last 
will  and  testament  of  the  late  Raja  of  Venkatagiri  in  the  district  of  Nellore. 
Plaintiffs  alleged  that  the  late  raja  made  his  last  will  on  the  3rd  June 
1892  and  died  on  the  6th  idem,  and  as  executors  appointed  by  testator, 
they  claimed  probate  Exhibit  A  is  the  will  propounded  by  them,  and 
among  the  legacies  mentioned  therein,  a  sum  of  RB  1,000  is  given  to 
defendant  Haji  Muhammad  Rahamtullah  Sahib.  He,  however,  filed  a 
caveat  objecting  to  the  grant  of  probate  on  the  ground  that  the  will  is  not 
genuine,  that  its  execution  was  procured  by  fraud,  coercion  or  undue 
influence;  that  the  testator  did  not  know  what  he  was  doing,  nor  under- 
stand the  nature  and  effect  of  its  provisions,  if  in  fact  he  signed  or  affixed 
his  mark  to  the  alleged  will  Defendant  set  up  another  will,  dated  the 
31st  May  1892,  whereby  it  is.  alleged  the  late  raja  appointed  Dewan 
Bahadur  Raghunadha  Row,  the  Honourable  Mir  Humayun  Jah  Bahadur, 
C.I.B.,  Kummati  Knshnamachan  and  Dewan  Bahadur  T  Venkasami 
Rao  as  executors,  Defendant  stated  that  that  will  purports  to  remit,  inter 
alia,  A  debt  of  Rs  55,000  due  from  him  to  the  testator,  and  further,  to  give 
defendant  a  legacy  of  Rs.  5,500  He  further  alleged  that  the  will  relied 
on  by  him  was  in  the  possession  or  power  of  the  testator's  sons  and  others, 
including  the  plaintiffs,  Raja  T  Rama  Row  and  Ramakrishniah. 

Plaintiff's  application  for  probate  of  the  will  propounded  by  him  was 
made  on  the  12th  August  1892  and  the  defendant's  caveat  was  filed  on 
the  19th  idem  On  the  24th  January  1893  the  following  four  issues  were 
fixed  for  decision  :  — 

(i)     Whether  the  will  dated  3rd  June   1892  was  genuine? 
(li)  Was  the  deceased  raja   at  the  time  of  executing  the  same  of 
sound  and  disposing  mind? 

m  *  Appeal  No.  29  of  ^1893 
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(iv) 
[375] 


(iii)  Is  the  will  invalid  as  having  been  procured  by  fraud,  coercion, 
undue  influence  or  such  importunity  as  took  away  his  free 
agency  in  the  matter? 
(iy)  Was  it  duly  attested? 

~  On  the  7th  February  1893  two  more  issues  were  framed  with 
Civil'.  re*erence  to  plaintiff's  averment  that  defendant  had  no  interest  in  the  CB-. 
^  tate  of  the  late  raja  entitling  him  to  intervene  in  the  matter  of  their  appli- 
J7M*3?3*  ca^on  f°r  Probate,  and  to  call  upon  them  to  prove  the  will  in  solemn  form. 
The  additional  issues  are — "  whether  defendant  has  any  interest  in  the 
estate  of  the  deceased  raja,"  and  "  whether  it  is  competent  to  the  defend- 
ant to  prove  such  interest,  if  any,  in  this  suit."  Tlie  final  hearing  was  fixed 
on  the  3rd  March  for  the  12th  April,  and  it  was  also  directed  that  the  ad- 
ditional, or  the  fifth  and  sixth  issues  be  tried  first.  The  suit  came  on  for 
trial  before  Mr.  Justice  Shephard  on  the  19th  April  1893,  and  on  that  day 
defendant  applied  for  an  adjournment  in  order  that  he  might  bring  in  the 
prior  will  set  up  by  him,  and  was  not  ready  with  his  evidence.  The  learned 
Judge  declined  to  grant  the  Application  on  the  ground  that  it  was  made  at 
the  verj  last  stage  of  the  argument.  Thereupon,  he  recorded  a  judgment, 
finding  the  first  of  tho  additional  and  preliminary  issues  in  plaintiff's  favour, 
and  decreed  that  the  will  dated  3rd  June  1892  was  tho  last  will  and  testa- 
ment of  the  deceased  raja,  and  that  tho  probate  thereof  be  granted  to 
plaintiffs.  Hence  this  appeal. 

Two  questions  arise  for  determination  in  this  appeal  viz.,  whether, 
apart  from  the  prior  will  set  up  by  the  defendant,  there  is  proof  of 
defendant's  interest  in  the  testator's  estate,  and  whether  the  learned 
Judge  ought  to  have  granted  an  adjournment  to  enable  defendant  to  bring 
in  the  alleged  prior  will.  As  regards  the  first  question,  we  agree  with  the 
learned  Judge  that,  apart  from  that  will,  defendant  has  no  interest.  It 
is  true  that  under  the  will  propounded  by  plaintiffs,  defendant  is  entitled 
to  a  legacy  of  HR.  1,000,  but  this  circumstance  can  give  him  no  right  to 
denounce  that  will  and  to  call  for  proof  of  it  in  solemn  form.  Another 
contention  on  appellant's  behalf  is  that  he  claims  to  be  also  a  creditor  of 
the  late  raja.  Adverting  to  this  contention,  the  learned  Judge  has  ob- 
served that  in  reality  there  is  no  evidence  that  appellant  is  a  creditor  of 
the  testator,  and  even  if  he  is,  this  will  not  help  him.  * 

The  law  is  clear  on  this  point.  In  Hingcston  v.  Tucker  (1)  it  was  held 
by  Sir  C.  Cresswell  that  before  a  person  can  be  permitted  [378]  to  contest 
a  will,  the  party  propounding  it  has  a  right  to  call  upon  him  to  show  that 
he  has  some  interest.  Section  250  of  the  Indian  Succession  Act  is  framed 
on  the  same  principles.  As  for  the  nature  of  the  interest  which  ought  to 
be  proved,  it  was  held  in  Kipping  v.  Ash  (2)  that  the  bare  possibility  of 
an  interest  is  sufficient.  But  this  possibility  should  rest  on  existing  facts 
and  not  on  mere  conjeelure.  In  Crispin  v.  Doglionc  (3)  it  was  held  by 
Sir  C.  Cresswell  that  the  possibility  of  filling  a  character  which  would  give 
the  party  concerned  an  interest  was  not  sufficient,  but  that  there  must  be 
a  possibility  of  having  an  interest  in  the  result  of  setting  aside  the  will. 
There  are  also  several  Indian  cases  in  which  an  interest  was  considered 
necessary  and  made  the  subject  of  inquiry,  and  we  may  refer  to  In  th4 
matter  of  the  petition  of  Desputty  Singh  (4),  Komallochun  Dutt  v.  Nilruttun 
Mundle  (5),  In  the  matter  of  the  petition  of  Hurro  Loll  Shaha  (6),  Nilmoni 

(1)2  Swaby  Si  Tristrain's  Rep.  596.  (2)  i  Robertson's  Rep.  270, 

(3)  2  Swaby  &  Tristrain's  Rep,  17.  (4)  2  C.  208. 

(5)  4  C  360.  (6)  8  C.  570. 
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Before   Mr    J  ant  ice   Multusanii  Ayijar  and  Mi     Jnslue   Pailci 


VENKATIUYEU   (Pctiiionci)   v.   JAMIJOO  AM  AX    (lics^o 
[25th  Novemhei,   1892,] 

Appeal  from  insolvency  ordct — Code  of  Civil  Procedure — AL\  XIV  o/1  i88j,   Sections 

588  (17),  589— Act' y II  of  1888,  Section  &—Ail  X  of  1888,  Nation  3,  Clause  (a) 

Bearing  in  mind  that  Sectiorf  589  of  the  Code  of  C  ivil  Pioccdure  was  passed  to 

regulate  the  appellate  jurisdiction  in  appeals  from  orders,   the  woids,  'Court 

subordinate  to  that  Court1  in  Section  j  of  Act  X  of  1888  mu^t  be  constiiicd  wilh 

reference  to  its  appellate  jurisdiction,     Consequently   a   District   Court   has   no 

jurisdiction   to  hear  an  appeal  from  an  order   in   insolvency  mailers,   in  a  case 

where  it  has  no  jurisdiction  to  hear  an  appeal  in  the  suit  itself,  as  when  the 

subject-matter  of  the  suit  is  more  than  Ks    5,000  in  value 

[DUi.,  23  A  56  (58)=20  A  \V  N  194.  2  NLR  54  (55),  N.F.,  27  D.  604  (606),  F, 
14  CP.L.K  62  (63),  4  Ind.  Gas  617  (618)=19  MLJ.  68=4  MLT  455,  D.f 
169  P  L  R  1901—58  P  R.  1901  ) 

PETITION  under  Section  622  of  the  Code  of  Civil  Pioeeduiu,  praying 
the  High  Court  to  revise  the  order  of  J  A  Daviea,  District  Judge  of  Tan- 
jore,  passed  on  appeal  against  aider  No  94  of  1891,  presented  against 
the  order  of  P.  Doraisami  Iyer,  Acting  Subordinate  Judge  of  Tan] ore,  in 

*  Civil  Revision  Petition  No    17  of  1892 

(i)  10  C,  28.  (2)  2  C   208 

(3)  2  Curties  Rep   845  (4)  5  B  638 
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Singh  Deo  v     Umanath  Mookcrjec   (1)      In  f/ic  waiter  of  the   petition  of       1994 
Desputty  Singh  (2),  and  in  Mcnzics  v    Pulbrook  and  Ker  (3)  it  was  decided,     MAY  4 
that   a  creditor  of  the  testator  has  no  light   to   contest  the   will,    for  the  ' 

reason  thut  it  is  indifferent  to  him  whether  he  ahull  leeeive  his  deht  from 
an  executor  or  an  administrator  LATE 

There  is,   however,   no  doubt    that   if  the   defendant  proved   the   prior      QviL 
will,  he  would  have  a  sufficient  interest  to  contest  the  uill  set  up  by  the  , 

plaintiffs.  The  material  question,  therefoic,  is  whether  the  defendant  17  M. 
was  justified  in  not  producing,  at  the  date  of  the  final  hearing,  evidence  to  373. 
prove  the  prior  will  on  which  he  relies  lie  ought  to  have  been  pre- 
pared to  proceed  at  once  with  the  case  if  the  sixth  issue  had  been  decided 
in  his  favour  It  is  quite  possible,  how  evui ,  that  lie  expected  that  the 
second  preliminary  issue  would  be  determined  first  and  hoped  to  frame 
his  piocedure  with  reference  to  such  determination  Moreover,  defendant 
will  be  hereaftei  precluded  from  proving  the  \\ill  set  up  by  him,  as  it  has 
been  held  that  when  once  probate  of  a  will  luis  been  granted  in  solemn 
form,  no  one  who  has  been  eited  01  taken  part  in  thv  pioceedmgs  or 
who  was  cognizant  of  those  pioccedings  and  stood  In,  ran  afterwards 
seek  to  have  it  cancelled  In  re  Pitlmiubdi  Ghndai  (4)  we  aic  of 
opinion  therefoie  that  if  defendant  pa\s  [377]  into  Court  within  one 
week  from  the  date  of  re-opening  of  this  Court  after  the  iccess  all  the 
costs  incuired  hitherto  by  plaintiffs  both  in  tlu  (Joint  below  and  on  appeal, 
the  decree  of  the  leained  Judge  should  be  set  aside  and  the  case  remanded 
for  disposal  afresh,  aftci  giving  appellant  an  oppoitumtx  to  piove  the  \\ill 
set  up  by  him,  and  that  i!  the  appellant  fails  to  make  such  payment 
within  the  tune  thus  allowed,  the  appeal  shall  stand  dismissed  with  costs 
throughout 
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1$0|  insolvency  petition  No.  2  of  1890  (in  connection  with  original  suit  No.  36 
Nov.  25.  of  1886). 

The  defendant  in  original  suit  No.  36  of  1886  applied  under  Section 

APPEL-  344  of  the  Code  of  Civil  Procedure  to  the  Subordinate  Judge  of  Tanjore, 

LATE      praying  that  he  might  be  declared  an  insolvent,  being  unable  to  satisfy  his 

CIVIL,  debts,  which  amounted  to  over  Es.  9,000.  The  Subordinate  Judge  granted 
the  petition.  The  [378]  plaintiff  in  the  above  suit,  a  scheduled-creditor 
of  the  petitioner,  appealed  to  the  District  Judge  against  the  order  of  the 
Subordinate  Judge,  who  allowed  the  appeal  on  the  ground  that  the  Sub- 
ordinate Judge  had  no  jurisdiction  in  the  matter,  and  that  the  applica- 
tion for  insolvency  should  have  been  made  to  the  District  Court.  The 
original  petitioner  preferred  this  appeal  to  the  High  Court  against  the  order 
of  the  District  Judge  on  the  ground  that  the  appeal  should  have  been 
made  to  the  High  Court. 

Srirangachariar  and  Parthasaradhi  Ayyangar,  for  petitioner. 
Ramachandra  Ayyar  and  Sivaswami  Ayyar,  for  respondent. 

JUDGMENT. 

The  question  before  us  is  whether  the  appeal  lies  to  the  District  Court 
or  to  the  High  Court.  The  suit  in  which  the  order  was  passed  was  one 
in  which  the  subject-matter  was  over  Rs.  5,000  in  value  and  the  appeal  in 
the  suit  therefore  lay  to  the  High  Court. 

As  Section  589  of  the  Code  of  Civil  Procedure  was  first  enacted,  appeals 
from  orders  specified  under  Section  588,  Clause  17,  lay  in  all  cases  to  the 
High  Court.  This  was  modified  by  Act  VII  of  1888,  in  which  the  Court 
to  hear  the  appeal  in  the  suit  was  made  the  Court  to  hear  the  appeal 
against  the  orders  in,  insolvency  matters.  The  section  thus  modified 
failed,  however,  to  provide  for  cases  in  which  orders  in  insolvency  matters, 
were  passed  by  Courts  of  Small  Causes,  and  by  Section  3,  Act  X  of  1888, 
it  was  provided  that  an  appeal  from  an  order  specified  in  Section  588, 
Clause  17,  should  lie  (a)  to  the  District  Court,  when  the  order  was  passed 
by  a  Court  subordinate  to  that  Court;  and  (6)  to  the  High  Court  in  any 
other  case. 

The  question,  therefore,  is  whether  Clause  (a)  operates  to  transfer  the 
jurisdiction  from  the  High  Court  to  the  District  Court,  in  cases  in  which 
the  subject-matter  of  the  suit  is  over  Us.  5,000  in  value.  Section  2  of 
the  Code  of  Civil  Procedure  makes  a  Subordinate  Court  subordinate  both 
to  the  High  Court  and  the  District  Court,  but  the  Civil  Courts  Act  gives 
the  appellate  jurisdiction  exclusively  to  the  High  Court  in  suits  in  which 
the  subject-matter  is  over  lls.  5,000  in  value.  Bearing  in  mind  that 
Section  589  of  the  Code  of  Civil  Procedure  was  passed  to  regulate  the 
appellate  jurisdiction  in  appeals  from  orders,  we  are  of  opinion  that  the 
words  'Court  subordinate  to  that  Court'  must  be  construed  with  reference 
to  its  appellate  jurisdiction.  It  would  be  anomalous  that  a  District  Court 
should  have  jurisdiction  to  hear  appeals  from  such  [379]  orders  when  it 
had  no  jurisdiction  to  hear  an  appeal  in  the  suit  itself  and  the  first  clause 
in  the  section  points  to  an  intention  to  give  jurisdiction  in  insolvency 
matters  to  the  ordinary  appellate  forum. 

We  must  set  aside  the  order  of  the  District  Court  and  direct  that 
the  appeal  be  returned  to  the  party  for  presentation  in  the  High  Court. 
Appellant  is  entitled  to  his  costs  in  this  appeal,  but  we  make  no  order  as 
to  costs  in  the  Court  below,  sincft  the  point  was  not  taken  there. 
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APPELLATE  CIVIL.  JAN.  23. 

Before  Mr.   Justice  Muttusami   Ayijai 

APPEL- 

LATE 
GNANAMUTHU  UPADESI  (Petitioner),  Appellant  in  Civil  Miscellaneous  CIVIL 

Appeal  No    130  i?    VANA  KOILPILLAI  NADAN  (Counter-Petitioner),  

Respondent  in  the  above.*     [22nd  December,  1893  ]  17  M. 

ASEERVADHAM  (Petitioner),  Appellant  in  Civil  Miscellaneous 
Appeal  No    139  v.  VANA  KOILPILLAL  NADAN  (Counter-Petitioner), 
Respondent  in  the   above.*     [23rd  January,    1894  ] 

Limitation — Limitation  Act,  Schedule  II,  Article  178 — Applications  for  probate. 

The  Limitation  Act  does  not  apply  to  applications  for  probate,  and  the  applica- 
tions referred  to  in  Article  178  of  Schedule  II  of  that  Act  are  applications  under 
the  Code  of  Civil  Procedure     Janaki  v   Kesavalu  (i),  Bai  Manekbai  v  Manekji 
Kavasji  (2),  and  Ishan  Chunder  Ray  in  re  (3)  followed 
[F,  11  CPLR    141  (142),  R,  31  M    24=17  MLJ    441=3  M  L.T    19] 

APPEALS  against  the  orders  of  T  M  Horsfall,  District  Judge  of 
Tmnevelly,  passed  on  civil  miscellaneous  petition  No  165  of  1892  and 
succession  certificate  petition  No  40  of  1892,  respectively 

The  facts  of  the  case  appear    sufficiently    for    the    purposes    of    this 
report  from  the  judgment  of  the  High  Court 
The  petitioner  preferred  these  appeals. 
Ranga   Chanar,    for   petitioner. 

JUDGMENT 

[380]  These  appeals  have  been  preferred  from  two  orders  passed  in 
connection  with  a  previous  ofder  made  on  an  application  for  piobate, 
which  was  registered  as  certificate  case  No  9  of  1892  on  the  file  of  the  Dis- 
trict Court  of  Tinnevelly  The  facts  of  the  case,  in  so  far  as  they  relate 
to  that  application,  are  shortly  these.  A  lady  at  Tuticonn  called  Ponniya 
Muthu  Nadathi  died  on  the  12th  June  1891  Appellant  is  her  father  and 
respondent  is  her  husband  The  former  applied  for  probate  alleging  that 
she  had  left  a  will  and  appointed  him  executor,  but  the  latter  contended 
that  the  alleged  will  was  a  forgery  and  repudiated  appellant's  claim  to 
probate.  He  urged  further  that  she  died  intestate  leaving  a  son  surviving 
her,  though  he  survived  her  but  for  three  months,  and  that  respondent  waa 
entitled  to  letters  of  administration  in  regard  to  her  estate  But  when  the 
application  for  probate  came  on  for  disposal  on  the  16th  Febiuary  1892,  as 
the  appellant's  vakil  stated  that  he  had  no  instructions,  the  application 
was  dismissed  with  costs  No  appeal  was  preferred  from  the  order  of 
dismissal 

But  on  the  10th  March  1892  appellant  made  another  application  for 
probate  to  the  District  Court.  The  Judge  held  that  there  must  first  be  a 
petition  asking,  for  reasons  stated,  thab  the  order  on  petition  No  9  of  1892 
should  be  set  aside  or  reviewed,  and  on  the  ground  that  no  such  petition 
had  been  presented,  he  dismissed  the  second  application  for  probate  with 
costs  on  the  7th  April  1892  From  this  order  appellant  has  preferred  civil 
miscellaneous  appeal  No.  139  of  1892 

On  the  29th  April  1892  appellant  made  an  application  to  the  Distnct 
Court  praying  that  the  order  of  the  16th  February  1892  be  set  aside  and 

*  Appeal  against  Orders  Nos.  130  and  139  of  1892 
(i)  8  M.  207.  (2)  7  B.  213-  •  (3)  6  C  707. 
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the  original  application  for  probate  be  restored  to  the  file.     On  the  29th 
J\N.  23    **ulv  1892  *ke  ^U(*ge  dismissed  this  application  as  barred.     He  observed 
that  the  rulings  in  Janaki  v.  Kesavalu  (1),  lahan  Chunder  Roy  in  re  (2), 
and  Bai  Manekbai  v.  Manekji  Kavasji  (8)  did  not  apply,  as  in  all  these 
cases  the  limitation  was  merely   held  not   to  apply   to  the   institution  of 
proceedings,   and  that  in  the  case  before  him  the  proceedings  had  begun 
__          and  must,  therefore,  be  governed  by  the  Code  of  Civil  Procedure  and  the 
17~M.      Limitation  Act.     From  this  order  civil  miscellaneous  appeal   No.    130  of 
J7f.        1892  has  be^n  preferred.  * 

[381]  Civil  Miscellaneous  Appeal  No.  139  of  1892. — The  Judge's  order 
in  dismissing  the  second  application  for  probate  on  the  application  of  10th 
March  1892  is  clearly  bad  in  law.  It  was  a  fresh  application  for  probate, 
and  the  Judge  was  in  error  in  not  treating  it  as  such.  It  was  pointed  out 
in  Janaki  v,  Kesavalu  (1),  so  early  as  November  1884,  that  the  Limitation 
Act  was  not  intended  to  apply  to  an  application  for  probate,  an  application 
under  the  Religious  Endowments  Act,  an  application  for  a  certificate  to 
collect  the  debts,  an  application  for  the  appointment  of  new  trustees,  and 
similar  applications.  It  was  also  explained  in  the  case  of  Bai  Manck  Bai 
v.  Manekji  Kavasji  (3)  and  in  re  Ishan  Chunder  Roy  (2)  that  Article  178 
of  Schedule  II  of  Act  XV  of  1877  is  limited  to  applications  made  under 
the  Code  of  Civil  Procedure,  that  an  examination  of  all  the  other 
articles  in  the  second  schedule  relating  to  applications,  that  is  to  say  of 
the  third  division  of  that  schedule,  shows  that  the  applications  therein 
contemplated  are  such  as  are  made  under  the  Code  of  Civil  Procedure, 
and  that  though  Article  178,  when  read  alone,  beenis  capable  of  the 
widest  extension  to  every  application  that  can  possibly  be  made  to  a 
Court,  the  applications  referred  to  in  that  article  are  applications  ejusdem 
generis,  i.e.,  applications  under  the  Code  of  Civil  Procedure,  and  that  any 
other  construction  would  lead  to  the  most  inconvenient  results.  It  is 
no  doubt  usual  to  demand  an  explanation  when  there  is  unreasonable 
delay  in  applying  for  probate,  because  the  time  when  after  the  testator's 
death  the  will  is  to  be  proved  is  not  fixed,  and  the  explanation  is  necessary 
to  assist  the  Judge  in  coming  to  a  finding  as  to  the  genuineness  of  the  will 
propounded.  The  reason  for  the  exemption  of  applications  for  probate 
from  the  operation  of  the  Limitation  Act  probably  is  that  the  application 
for  probate  is  in  the  nature  of  an  application  for  permission  to  perform  a 
duty  created  by  a  will  or  for  recognition  as  a  testamentary  trustee,  and 
the  right  to  apply  continues  so  long  as  the  object  of  the  trust  exists  or  any 
part  of  the  trust  if  really  created  remains  to  be  executed.  The  order  of 
the  Judge  on  the  application  of  the  10th  March  1892  is  set  aside,  and  he 
is  directed  to  restore  the  application  for  probate  to  his  file  and  to  dispose 
of  it  on  the  merits  in  accordance  with  law.  Respondents  will  pay  appel- 
lant's costs  in  this  Court. 

[«#]  Civil  Miscellaneous  Appeal  No.  130  of  1892.— The  order  of 
the  Judge  cannot  be  supported.  It  is  wrong,  because  when  the  appellant 
was  legally  entitled  to  make  a  second  application  on  the  10th  March  1892, 
it  was  not  competent  to  the  Judge  to  impose  a  restriction  upon  appellant's 
right  and  to  direct  that  he  should  make  an  application  under  the  Code  of 
Civil  Procedure,  so  as  to  let  in  the  law  of  limitation  and  indirectly  to 
defeat  the  object  of  the  legislature  in  exempting  applications  for  probate 
from  the  Act  of  Limitations.  The  Judge  is  also  in  error  in  construing 

(i)  8  M.  207.  (2)  6  C  707-  (3)  7  B.  213. 
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Section  261,  which  only  renders  the  provisions  of  fche  Code  of  Civil  Pro- 

oedure  as  nearly  as  may  be  so  as  to  let  in  the  limitation  bar,  from  which  JAN  23. 

applications  for  probate  are  saved,  _ _ 

This  order  must  be,   and  is  hereby,   set  aside,    as  both   appeals  were    APPEL- 
heard  at  the  same  time,  and  as  the  same  vakils  appeared  in  both,  there      LATE 
would  b*  no  6rder  for  costs  in  this  appeal  CIVIL. 


17  M.  382. 
APPELLATE  CIVIL 

Before  Mr    justice  Muttusami  Ayyar  and  Mr    Justice   Best 


Juji  KAMTI  AND  OTHERS  (Defendants),  Petitioners  v    ANNAI  BHATTA 
(Plaintiff),    Respondent  *     [27th    and    29th    November,    1893  ] 

C*inl  Procedure  Code — Act  XIV  of  1882,  Section  2$?-A — Adjustment  of  decree  out  of 
Court — Instalment  bond — Consideration 

An  instalment  bond,  executed  by  a  judgment-debtor  in  favour  of  the  decree- 
holder  and  in  consideration  of  the  benefit  of  the  decree  being  given  up,  is  not 
void  as  an  agreement  falling  under  Section  257-A  of  the  Civil  Procedure  Code. 
Such  an  Agreement  is  void  only  as  far  as  it  affects  the  right  to  execute  the 
decree,  and  may  be  the  foundation  of  a  fresh  suit.  Sellaniayyan  v  Mutlvan  (i), 
Jhabar  Mahomend  \  Mohan  Sonahar  (2),  and  Ilukum  Chand  Oswal  v 
Taltarunnessa  Bibi  (3)  followed 

[Din,  88  PK  1904,  F.,  *  OC  284  (286),  16  PR  1900,  Appr,  29  P  R  1908=61 
PLR  1907=71  PWR  1907,  R,  25  A  317  (322);  21  B  808  (820),  22  B  693 
(697),  35  C.  870  (874)=15  CWN.  674=7  CLJ  543;  26  M  19  (26)=15  MLJ. 
113,  7  NL.R  136  (137) ,  J  OC  165  (166):  U  B.R  (Civil)  (1897—1901)  252] 

PETITION  under  Section  25  of  Act  IX  of  1887,  praying  the  High  Court 
to  revise  the  revised  decree  of  S  Subbaiyar,  Subordinate  Judge  of  South 
Canara,  in  small  cause  suit  No  22  of  1890. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  foregoing  and  from  the  judgment  of  the  High  Court 

[383]    Sankaran  Nayar  and  Sankara   Menon,   for  petitioner 

NaTayana  Rait,  for  respondent 

JUDGMENT 

Two  questions  are  argued  in  support  of  this  petition  for  revision.  The 
first  is  that  the  bond  sued  on  is,  void  as  an  agreement  fulling  under  Section 
257-A  of  the  Code  of  Civil  Procedure  That  section  is  inserted  in  the 
code  in  the  chapter  relating  to  the  execution  of  deciees  and  in  the  section 
headed  '  mode  of  executing  decrees.'  This  suggests  that  the  intention 
was  to  render  such  agreement  void  only  so  far  as  it  affects  the  right  to 
execute  the  decree  As  observed  in  Sellamayyan  v  Muthan  (1)  where 
the  benefit  of  B  decree  is  given  up,  and  m  consideration  of  it  a  bond  is 
executed,  it  cannot  be  intended  that  the  bond  should  not  be  the  foundation 
of  a  fresh  suit.  This  is  also  the  view  taken  by  the  High  Court  of  Calcutta 
Hukum  Chand  Oswal  v  Taharunnessa  Bibi  (8),  Jhabar  Mahomed  v.  Modan 
Sonahar  (2).  We  are  aware  that  the  High  Court  at  Bombay  has  held 
otherwise^  but  the  scheme  of  the  code  does  not  appeal  to  have  been 
allowed  due  effect  in  arriving  at  those  decisions 

*  Civil  Revision  Petition  No    547  of    1892 
(i)   12  M  61.  (2)  II  C.  671  (-1)  16  C.  504 
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STov.29.  T*16  8©cond  question  is  whether  the  suit  is  time-barred.  If,  as  alleged 

in  the  plaint,  the  first  instalment  of  Rs.  50  was  paid  in  February  1886, 

APPEL-  as  the  nex*  instalment  was  not  payable  till  February  1887,  the  suit 
LATE  brought  in  January  1890  was  in  time.  In  the  revision  petition  defendants 
CIVIL,  claim  credit  for  the  sum  of  Rs.  50.  We  cannot,  therefore,  say  the  suit 
is  time  barred. 

A  further  question  raised  is  as  to  the  liability  of  the  third  defendant 
for  the  debt.  Third  defendant  was  not  a  party*  to  the  bond  on  which  the 
suit  is  brought,  and  the  karar  referred  to  in  the  bond  to  which  third  de- 
fendant is  alleged  to  have  been  a  party  appears  to  have  been  superseded 
by  the  plaint  bond.  We  therefore  exonerate  third  defendant  from  all 
liability  for  the  debt  and  direct  plaintiff  to  pay  her  costs;  and  we  modify 
the  decree  as  against  defendants  1  and  2  by  reducing  the  amount  decreed 
from  Rs.  420  to  Rs.  370. 

Plaintiff  and  defendants  1  and  2  will  pay  each  other's  costs  through- 
out proportionate  to  the  amounts  now  allowed  and  disallowed. 


17  M.  384  <P.C.)=21  I.A.  93=4  M.LJ.  139=6  Sar.  P.CJ.  466. 

[384]  PRIVY  COUNCIL. 

PRESENT : 

Lords  Hobhouse,  Ashbourne  and  Macnaghten,  and  Sir  Richard  Couch. 
[On  appeal  from  the   High   Court  at  Madras.] 

BALA  GAURI  VALLABA  TEVAR   (Plaintiff)  v.   PERIASAMI  UDAYAR 
TEVAR  AND  OTHERS  (Defendants),     [20th  April,   1894.] 

Sivaganga  sanad   of   1803 — Failure   of  suit  alleging   fraud — Possession   known  and 
acquiesced  in  prior  to  adjudication~-Civil  Procedure  Code,  Section  13. 

The  High  Court  of  Madras  dismissed  on  the  facts  a  suit  brought  in  1886, 
grounded  on  fraud  attributed  to  the  lineal  ancestor  of  the  principal  defendant, 
in  obtaining,  in  1803,  the  grant  of  the  sanad  of  the  Sivaganga  Zemindari,  to 
which  the  plaintiff  claimed  title.  The  plaintiff's  case  was  that  the  defendant's 
ancestor,  the  younger  of  two  brothers,  had  fraudulently  caused  the  sanad  to  be 
made  out  in  his  own  name,  whereas  it  was  intended  to  be,  and  ought  to  have 
been,  a  grant  to  the  elder  brother,  who  was  the  plaintiff's  lineal  ancestor. 
Those  through  whom  the  plaintiff  claimed  had  not  made  any  such  charge, 
although  they  had  knowledge  of  all  the  facts  connected  with  the  grant  of  the 
sanad  of  1803  to  the  younger  brother,  and  with  the  long  possession  by  him  and 
his  descendants,  among  whom  there  had  been  litigation,  resulting  in  a  decision 
as  to  the  ownership: 

Held,  that  this  suit  could  not  be  maintained  to  re-open  the  question. 
APPEAL  from  a  decree  (20th  March  1889)  of  the  High  Court,  affirm- 
ing, after  a  remand,  a  decree  (20th  November  1886)  of  the  District  Court 
of  Madura,  dismissing  the  appellant's  suit. 

In  this  suit  for  the  proprietary  right  and  possession  of  the  Sivaganga 
Zemindari,  the  question  which  the  plaintiff  sought  to  raise  related  to  the 
selection  by  the  Government  of  Madras  of  a  successor  to  the  former  zemin- 
dar of  Sivaganga,  named  Sasivarna,  whose  lineal  heirs  became  extinct 
in  the  last  century.  In  1801  his  surviving  collateral  relations  were  the 
Tevar  family,  then  consisting  of  two  brothers,  and  of  these  the  younger 
was  appointed  by  proclamation  to  be  zemindar,  and  in  1803  received  a 
sanad  from  the  Government.  It  was  claimed  that  the  elder  brother, 
Padamattur  Woyar  Tevar,  from  whom  the  plaintiff  was  fifth  in  descent, 
was  intended  to  be  appointed  ^emindar,  but  the  name  of  the  younger 
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brother,  Gaun  Vallaba  Woyar  Tevar,  was  by  fiaud  mseited  m  the  sanad, 
and  that  his  line  of  descendants  had  thus  come  into  possession. 

[366]   The  principal  point  on  this  appeal  was  whether,    after  judicial 
decision  and  the  open  and  known  succession  of  the  younger  brother  and 
his  branch  of  the  family,   considered  along  with  the  giant  made  to  him, 
the  right  of  the  elder  brother  could  now  be  held  to  be  an  open  question 
Two  Courts  had  found  no  proof  of  fraud 

The  appointment  of  the  zemindar  in  1801  was  made  by  Proclama- 
tion on  the  6th  July  The  sanad  was  dated  the  22nd  April  1803,  and 
was  forwarded  to  the  Collector  for  delivery  to  the  zemindar,  whom  it 
styled  Muttu  Ragunadha  Qauri  Vallaba  Wulla  Worria  Tevar,  This  the 
younger  brother  received  and  continued  in  possession  till  he  died  in  1829 
The  elder  brother  lived  till  1814  and  left  sons,  but  neither  he  nor  they 
set  up  any  claim  to  the  zemmdari 

Gauri  Vallaba  left  no  son,  but  a  posthumous  daughter,  Katama 
Natchiar,  was  born  to  him  Between  her  and  others  of  his  immediate 
family  on  the  one  hand,  and  his  collateral  relations  on  the  other,  the  suc- 
cession was  disputed  Suits  followed  in  which  the  elder  blanch,  claiming 
through  Padamattur  Goyar  Tevar,  was  repiesented  The  leport  of  Snmut 
Mootoo  Vijaya  (Ragunadha  Gaun  Vallaba  Pena  Woodia  Tevar  v  Rani 
Angamuthu  Natchiar  (1)  )  shows  the  earlier  litigation,  but  the  principal 
cases  bearing  on  the  present  one  were  Katama  Natchiar  v  The  Raya  of 
Sivaganga  (2),  decided  in  1863  (which  decided  that  the  zemindan  was  to 
be  taken  as  'self -acquired'  property  in  the  hands  ot  the  'Istemrar  zemindar,1 
in  other  words  in  the  possession  oi  Gaun  Vallaba  Tevar),  and  Muttu 
Vaduganadha  Tevar  v  Dora  Singha  Tevar  (3)  In  this  last  case,  Dora 
Smgha  Tevar,  the  eldest  surviving  grandson  of  the  'Istemrar  zemindar,' 
was  held  solely  entitled  to  the  impartible  estate  of  Sivaganga,  and  m  the 
judgment  all  the  anterior  facts  material  to  a  report  of  the  present  one  aie 
to  be  found  at  p  298  of  I  L  It.,  3  Mad  Prom  1866,  when  the  judg- 
ment in  11  Moore  I  A  ,  50,  was  given,  the  younger  biancli  of  the  Tevar 
family  remained  in  possession 

This  suit  was  brought  on  the  4th  Januaiy  1866  against  Penasami, 
the  son  of  Dora  Smgha  Tevar  As  defendants  with  him  [386]  were 
joined  his  brothers,  and  also  purchasers  who  had  become,  from  time  to 
time,  interested  m  the  estate,  bunging  the  number  up  to  124  The  plaintiff 
claimed  a  declaration  that  the  judgment  of  30th  November  1863  in  Katama 
Natchiar  (the  daughter  of  Gaum  Vallaba  Tevar)  v  Bodha  Gurasami  Pena 
Odaya  (the  plaintiff's  father)  (2)  was  not  binding  upon  him,  having  been 
obtained  by  fraud  He  complained  that  in  consequence  of  that  decision, 
Katama  ousted  his  father  in  1864  and  continued  in  possession  till 
her  death  in  1877,  after  which  Dora  Smgha  Tevar,  the  father  of  the 
defendant  Penasami,  obtained  possession  from  Katama's  son  by  the  decree 
of  the  Madras  Courts  dated  the  14th  May  1881,  affirmed  m  appeal 
in  Muttuvaduganada  Tevar  v  Dora  Singha  Tevar  (3)  and  held  pos- 
session till  his  death  on  the  19th  July  1883,  when  Penasami,  his  eldest 
son,  succeeded  to  the  impartible  zemmdari  He  alleged  that  when  his 
father,  Bodha  Gurusami,  died  in  1872,  he  was  left  an  infant  of  eight  years 
of  age;  that  he  came  of  age  m  1882,  27th  December,  and  acquired  the 
knowledge  of  the  fraudulent  acts  in  1885  The  details  of  these  acts  he 
did  not  specify 
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The  defendant  by  his  written  statement,  in  which  his  younger  bro- 
thers joined,  contended  that  the  fact  of  the  zemindar!  having  been  acquir- 
ed by  his  maternal  great  grandfather  Oauri  Vallaba  Tevar  had  been  con- 
clusively settled  as  a  matter  adjudicated  within  Section  18,  Civil  Pro- 
cedure, by  the  judgment  above  mentioned  (1),  which  could  not  be  set  aside. 
He  denied  that  there  had  been  fraud  in  the  obtaining  the  sanad  of  1803, 
and  urged  the  insufficiency  of  the  allegations  on  account  of  their  vagueneai. 
He  also  set  up  limitation. 

Issues  raising  the  above  points  having  been  fixed,  the  plaintiff  filed  a 
more  definite  statement,  that,  in  1802,  when  the  permanent  settlement  was 
submitted  to  the  Collector  of  Madura,  Gouri  Vallaba  fraudulently  inserted 
his  name  and  title  between  those  of  his  brother  Padamattur  Woyar  Tevar, 
so  as  to  enable  him  to  assert  that  he  was  the  grantee  of  the  zemin- 
dari;  and  that  "  in  1808  the  Government  forwarded  to  the  elder  Woya 
"  Tevar,  through  the  Collector,  an  istemrar  sanad  foi«  the  zemindari,  but 
"  Gauri  Vallaba  kept  possession  of  it,  and  pretended  that  he  was  the  person 
"  named  therein  as  grantee/' 

[387]  The  plaintiff  also  alleged  that  "  Gauri  Vallaba  caused  the 
"  permanent  settlement  accounts  and  other  documents  which  were  in  the 
"  Collector's  office,  and  which  stood  in  the  name  of  Woya  Tevar,  to  be 
"  concealed  or  destroyed." 

Other  charges  were  made,  but  the  main  fraud  alleged  was  that  Gauri 
Vallaba  had  caused  his  own  name  to  be  inserted  in  the  sanad.  The  suit 
was  dismissed  on  the  20th  November  1886  by  the  District  Judge,  who 
held  it  barred  by  the  decision  in  1868,  and  also  by  limitation.  He  record- 
ed no  express  finding  as  to  whether  fraud  had  taken  place  or  not.  On 
appeal  the  High  Court  (KERN AN  and  WILKINSON,  JJ.)  remanded  the  record 
for  a  finding  on  this  latter  question,  which  had  been  raised  by  an  issue, 
pointing  out  that,  at  the  time  of  the  decision  of  1868,  the  question  of 
fraud  had  not  arisen,  and  was  now  alleged  not  to  have  been  known. 
They  added  that  it  was  now  alleged  that  Gauri  Vallaba  Tevar  had  fraud- 
ulently caused  the  preparation  of  the  sanad,  having  arranged  that  accounts 
should  be  given  by  the  Collector's  office,  containing  the  insertion  of  his 
own  name  as  zemindar,  and  making  it  appear  that  his  was  the  name 
of  the  person  to  whom  the  sanad  should  issue. 

On  this  remand,  the  District  Judge  finally  found,  on  all  the  evidence, 
that  the  allegations  of  fraud  were  not  proved.  He  concluded  that  there 
was  no  evidence  of  the  fraud  alleged  as  to  (rauri  Vallaba  Tevar  having  got 
his  own  name  inserted  in  the  sanad  in  the  place  of  that  of  his  elder 
brother,  or  that  the  Government  had  intended  to  make  the  grant  to  the 
latter. 

Objections  were  filed  by  the  plaintiff.  The  same  Division  Bench  of 
the  High  Court  then  dismissed  the  appeal,  giving  tho  following  judg- 
ment :  — 

"  The  plaintiff's  case  is  based  on  allegation  of  fraud  having  been 
committed  by  Gauri  Vallaba  Tevar  on  his  elder  brother  in  1802  and 
1803  by  preparing  false  accounts  showing  that  he,  Gauri  Vallaba  Tevar, 
was  the  person  who  was  proclaimed  zemindar  in  1801,  and  by  inducing 
thereby  the  Government  to  grant  the  zemindari  in  his  name.  All  those 
acts  of  alleged  fraud  have  been  fully  investigated  by  the  District  Judge, 
and  he  has,  after  careful  examination,  negatived  them.  It  is  not  neces- 
sary to  repeat  his  observations  in  which,  however,  w-e  agree.  The 

(i)  9  M.  I.  A.  539  (543). 
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11  conduct;  of  the  elder  brother  of  Gauri  Vallaba  Tevar  and  of  his  grand- 

11  son    after   his    death    contained    the    clearest    evidence    that    the    [388] 

sanad  granted  in  the  name  of  Gauri  Vullaba  Tevar  was  known  to  thsm 

and,   although  there  were  various  suits  between  the  parties,   this  fraud 

f<  was  not  set  up  until  tins  suit  was  filed. 

"  In  the  suit  in  1836  the  grandson  of  the  elder  brother  admitted  that 
11  the  younger  brother  was  installed  03  zemind,ar,  but  he  says  it  was  with 
"  the  elder  brother's  consent  The  installation  of  the  younger  brother  took 
"  place  in  1801  in  Colonel  Agnew's  camp,  and  the  evidence  of  Mr  Hughes, 
11  referred  to  by  the  District  Judge,  shows  that,  amongst  the  people  who 
"  then  held  up  their  hands  in  homage  to  the  newly-installed  zemindai, 
"  the  younger  brother,  was  his  older  brother. 

"  The  parties  have  had  the  banad  in  the  name  of  Gauri  Vallaba  Tevar 
11  before  them  for  eighty  years  and  had  ample  opportunity  of  inquiry,  and 
"  the  plaintiff  had  entirely  failed  to  prove  his  allegation,  and  \vc  dismiss 
M  the  appeal  with  separate  costs  to  the  zemindar  and  to  the  lessees 

On  this  appeal  Mr  T  H  Cowie,  Q  C  ,  and  Mr  J  D  Mayne,  appear- 
ed for  the  appellant 

Mr    R    V    Doyne,  for  the  respondent 

For  the  appellant,  the  argument  was,  in  outline,  as  follows  — The 
decision  of  1863  in  favour  of  Katama  Natchiar  was  based  on  the  assump- 
tion that  Gauri  Vallaba  was  the  person  in  \vhoni  the  Government  intended 
that  the  zemindar  should  vest  in  1801  and  1803  This  was  no  bar  to 
the  present  suit,  which  was  brought  upon  the  contention  that  the  elder 
broher  was  intended  to  be  the  zammdar,  and  that  the  insertion  of  Gauri 
Vallaba's  name  in  the  sanad  of  1803  was  effected  by  his  fraud  There 
were  errors  in  dealing  with  the  evidence  in  the  Courts  below,  which  should 
be  held  to  affect  the  findings  upon  this  question,  and  to  leave  it  open  to 
reconsideration  Counsel  for  the  respondents  was  not  called  upon 

Their  Lordships'  judgment  was  delivered  by  LORD  HOBHOUSB 

JUDGMENT 

This  case  appears  to  their  Lordships  to  be  a  very  simple  one  The 
appellant  contends  that  by  a  fraud  alleged  to  have  been  committed  in  the 
years  1802  and  1803  by  Gaun  Vallaba  Tevar,  a  sanad  appointing  him 
zammdar  of  Sivaganga  was  granted  to  him  by  the  Government  in  1803, 
whereas  it  should  have  been  granted  to  his  elder  hi  other  Woya  Tevar 
But  Gauri  Vallaba  Tevar  entered  upon  the  zammdari  at  that  time,  and  he 
and  his  descendants  have  enjoyed  it  ever  since 

[389]  It  is  quite  clear  that  there  could  have  been  no  secrecy  about 
his  appointment  to  be  zammdar  The  matter  was  the  subject  of  public 
proclamation,  and  Woja  Tevar  must  have  known,  and  all  his  descendants 
must  have  known,  that  the  sanad  granting  the  zammdari  was  in  the  name 
of  G'aun  Vallaba  Tevar,  and  that  the  zernindan  was  actually  occupied 
and  enjoyed  by  Gauri  Vallaba  Tevar  and  his  descendants 

No  suit  can  be  brought  forward  at  the  present  time  to  re-open  the 
question,  and  their  Lordships  will  humbly  advise  Her  Majesty  to  affirm 
the  decree  of  the  High  Court  and  dismiss  the  appeal  with  costs 

Appeal  dismissed 

Solicitors  for  the  appellant  Messrs  Rowcliffcs,  Uawlc,  Johnstone  and 
Gregory. 

Solicitors  for  the  respondent  Messrs.  Law  ford,  Waterhouac  and 
Law  ford. 
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OCT.  3.  APPELLATE  CIVIL. 

A  Before  Mr,  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best 

APPEL- 
LATE 

CIVIL.       '    NARANAYYAN  (Defendant),  Appellant  v.  NAOESWARAYYAN  (Plaintiff), 
— —  Respondent*     [3rd  October,  1893.] 

17  M.  3*9    £0<ie  Of  £fo{\  Procedure—Act  XIV  of  1882,  Section  283— Whether  defendant  way 
plead  tliat  the  decree  in  question  was  collusively  obtained. 

A  defendant  in  a  suit  brought  under  Section  283  of  the  Civil  Procedure  Code, 
who  is  connected  with  the  judgment-debtor  as  being  reversionary  heir  of  the 
judgment-debtor's  husband,  or  as  being  his  coparcener,  may  show  that  the 
decree,  in  execution  of  which  the  property  in  dispute  was  attached,  was  collusive- 
ly obtained.  Gulibai  v.  Jagannath  Galrankar  (i)  dissented  from. 

APPEAL  against  the  order  of  J.  A.  Davies,  District  Judge  of  Tanjore, 
in  appeal  suit  No.  577  of  1891,  reversing  the  decree  of  T.  Venkatramaiyar, 
District  Munsif  of  Valangiman,  in  original  suit  No.  247  of  1890. 

This  was  a  suit  under  Section  283  of  the  Code  of  Civil  Procedure  to 
establish  the  plaintiff's  right  to  proceed  against  certain  [390]  property  of 
Sitaramayyan,  against  whose  widow  the  plaintiff  held  a  decree.  The 
District  Munsif,  having  determined  that  decree  to  be  fraudulent,  dismissed 
this  suit. 

On  appeal  by  the  plaintiff,  the  District  Judge,  relying  on  Gulibai  v. 
Jagannath  Galvanltar  (1),  reversed  the  decree  of  the  District  Munsif  and 
passed  a  decree  in  favour  of  the  plaintiff.  The  defendant  preferred  this 
appeal. 

Subramanya  Ayyar,  for  appellant. 

Mr.   Norton  and  Sanharan  Nayar,  for  respondent. 

JUDGMENT. 

We  are  of  opinion  that  the  decision  of  the  Judge  cannot  be  supported. 

It  is  not  necessary,  for  the  purposes  of  this  suit,  to  determine  whether 
it  is  open  to  the  plaintiff  in  a  suit  brought  under  Section  283  of  the 
Code  of  Civil  Procedure  to  ask  for  consequential  relief  in  addition  to  a 
declaration  establishing  his  right  to  the  property.  If  it  were  necessary  to 
decide  the  question,  we  should  certainly  hold  that  even  a  plaintiff  could 
do  so,  and  thus  avoid  a  multiplicity  of  suits.  Such  is  also  the  opinion  of 
Jardine  and  Telang,  JJ.,  in  Sadu  Bin  Baghu  v.  Ram  Bin  Govind  (2). 

The  question  before  us  is  whether  a  defendant  in  such  a  suit  is  pre- 
cluded from  showing  that  the  decree,  in  execution  of  which  the  property 
in  dispute  was  attached,  was  collusively  obtained.  Such  a  defence  would 
not  be  ordinarily  available  or  necessary  when  the  defendant  is  an  utter 
stranger,  in  no  way  connected  with  the  judgment-debtor,  unless,  it  may 
be,  the  decree  makes  the  debt  a  charge  on  the  property  claimed.  In  the 
present  case,  however,  the  Munsif  considered  the  defendant  interested  in 
setting  up  the  defence  either  as  reversionary  heir  of  the  judgment-debtor's 
husband  Seetharamiah  or  as  a  coparcener  of  hi»,  We  are  unable  to  hold 
that  such  a  defence  is  not  open  to  a  party  interested  in  making  it  in  a  suit 
brought  under  Section  283.  We  do  not  see  <Hjr  way  to  following  the 
decision  in  Gulibai  v.  Jaganath  Gahankar  (1),  as  in  our  opinion  Section 
283  does  not  introduce  an  exception  to  the  rule  that  the  defendant  is 

*  Appeal  against  Order  No.  64  of  1892. 
(i)  10  B.  659.  (2)  16  B.  608, 
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bound  to  set  up  every  defence  available  to  him      Moreover,   we  think  it 

unreasonable  that  he  should  be  compelled  to  submit  to  a  decree  that  may  OCT.  3. 

result  in  his  eviction  and  thus  have  to  bring  a  fresh  suit  for  restoration.  

[391]  We  must  observe,  however,   that  the  defence  is  only  available  APPEL- 
to  the  defendant  if  he  is  mteresed  as  mentioned  above  LATE 

We  set  aside  the  order  of  remand  and  send  back  the  appeal  to  the     CIVIL. 
Distnct  Judge  for  disposal  with  reference  to  the  foregoing  observations.  

The  costs  of  this  appeal  will  abide  and  follow  the  result.  17  M.  339 


17  M,  391=1  Weir  813. 
APPELLATE    CRIMINAL 

Before  SIT  Arthur  J    H    Collins,   Kt.,   Chief  Justice  and 
Mr.  Justice  Parker 


QUEEN-EMPRESS   v     YOHAN   AND   OTHERS  *     [17th   January,    1802  ] 

Christian  Marriage  Act — Act  XV  of  1872,  Section  68 — Solemnization  of  marriage  under 
Hindu  rites  between  a  Native  Christian  and  a  Hindu  by  a  person  not  authorised  to 
perform  marriages  under  Section  5  of  the  Act 

A  person  who  performs  a  ceremony  of  marriage  accoidmg  to  Hindu  form 
between  a  Native  Chustian  and  a  Hindu  commits  an  offence  under  Section  68  of 
Act  XV  of  1872,  unless  he  is  authorized  to  solemnize  marriages  under  Section  5 
of  the  Act, 

PETITION  under  Sections  435  and  439  of  the  Criminal  Procedure  Code, 
praying  the  High  Court  to  revise  the  judgment  of  H  T  Boss,  Sessions 
Judge  of  Godavari,  acquitting  the  prisoners  in  calendar  case  No.  39  of 
1891 

The  third  accused,  a  Hindu,  performed  the  ceremony  of  marriage 
according  to  Hindu  form  between  the  first  accused,  who  was  a  Native 
Christian  at  the  time,  and  a  Hindu  girl,  who  was  given  in  marriage  by 
the  second  accused,  her  uncle  The  Sessions  Judge  acquitted  the  accused 
persons  on  the  ground  that  Section  68  of  the  Christian  Marriage  Act  (XV 
of  1872)  does  not  apply  to  marriages  in  Hindu  form  solemnized  by  a 
Hindu,  though  one  of  the  parties  is  found  in  fact  to  be  a  Christian,  and 
that  the  whole  Act  appears  to  contemplate  marriages  in  the  Christian 
form  alone,  differing  in  that  particular  form  Act  V  of  1865 

[392]  The  Acting  Government  Pleader  and  Public  Prosecutor  (Subra- 
manya  Ayyar),  for  the  Crown. 

Mr.  Michell,  for  the  accused 

JUDGMENT 

We  cannot  agree  with  the  view  taken  by  the  Sessions  Judge  The 
preamble  and  Sections  4,  5  and  68  of  the  present  Act  XV  of  1872  are 
almost  identical  with  the  preamble  and  Sections  4,  5  and  56  of  Act  V  of 
1865. 

Section  68,  as  amended  by  Section  6,  Act  II  of  1891,  makes  punish- 
able the  solemnization  oi  a  marriage  between  persons  of  whom  one  is  n 
Christian,  unless  the  person  solemnizing  such  marriage  has  been  authorized 
for  that  purpose  under  Section  5  It  is  conceded  that  the  third  accused 
was  not  authorized  under  Section  6,  and  hence  the  case  is  exactly  similar 

*  Criminal  Revision  Case  No    488  of  1892. 
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to  that  in  Proceedings  of  the  Madras  High  Court  dated  21st  March  1871  (1) 
and  the  accused  are,  prima  facie,  liable  to  punishment. 

We  are  told  that  this  application  has  been  made  by  Government 
merely  to  obtain  an  authoritative  declaration  of  the  law  and  a  re-trial  is 
not  pressed  for,  having  regard  to  the  length  of  time  which  has  elapsed. 

We,  therefore,  do  not  think  it  necessary  to  pass  any  further  order. 

17  M.  392. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Afr.  Justice  Shephard. 


NAGAMMA    (Plaintiff),    Appellant   v.    YIRABHADRA    (Defendant), 
Respondent.*     [9th  January,    1894.] 

Hindu  law~Muinte  nance — Forfeiture  of  ividoiv's  right  to  maintenance  by  reason  of 
unchastity. 

The  unchastity  of  a  widow  deprives  her  wholly  of  her  right  to  maintenance, 
and  the  fact  that  there  has  been  an  agreement  as  to  maintenance  makes  no 
difference.    Volu   v.    Ganga    (2)    and    Vishnu   Shambhog   v.   Manjamma    (3)  • 
followed. 

[F.,  19  M.  6  (7);  9  Ind.  Cas.  926=19  P.W.R.  1911 ;  R.  14  M.LJ.  339.J 

SECOND  appeal  against  the  decree  of  P.  Subbayar,  Subordinate 
Judge  of  South  Canara,  in  appeal  suit  No.  246  of  189*2,  reversing  [393]  the 
decree  of  I.  P.  Fornandez,  District  Munsif  of  Kundapur,  in  original  suit 
No.  108  of  1891.  . 

Plaintiff  in  this  case  the  widow  of  defendant's  deceased  son,  Subraya 
Hebbara,  sued  for  recovery  of  Us.  20-2-6  being  the  value  of  rice  and 
money  with  interest,  due  for  her  maintenance  from  October  1890  to  April 
1891,  under  a  deed  of  agreement  executed  by  the  defendant  on  6th  March 
1887. 

The  defendant  admitted  the  agreement,  but  averred  that  the  plaintiff 
had  been  living  in  adultery  for  u  year  and  a  half,  that  she  had  been 
degraded  from  caste  for  her  pregnancy,  and  that  thereby  she  forfeited 
her  right  to  maintenance. 

The  plaintiff  in  her  statement  in  answer  to  defendant's  statement 
admitted  having  been  put  out  of  caste  in  consequence  of  pregnancy,  but 
denied  having  lived  in  adultery,  her  pregnancy  being  the  result  of  a  forci- 
ble connection,  and  contended  that  the  agreement  was  not  invalidated  by 
such  pregnancy. 

The  Subordinate  Judge  reversed  the  decree  of  the  D;strict.  Munsif  in 
favour  of  the  plaintiff,  who  preferred  this  appeal. 

Pattabhirama  Ayyar,  for  appellant. 

Ramachandra  Itau   Saheb,  for  respondent, 

JUDGMENT. 

We  must  follow  the  decision  in  Valu  v.  Ganga  (2)  and  Vishnu  Sham- 
bhog v.  Manjamma  (3),  and  hold  that  unchastity  of  a  widow  deprives  her 
wholly  of  her  right  to  maintenance.  No  text  has  been  cited  in  favour  of 
the  theory  that  a  bare  maintenance  can  be  allowed.  The  fact  that  there 
has  been  an  agreement  in  our  opinion  makes  no  difference.  It  merely 
fixes  the  amount  and  the  security.  We  must  dismiss  the  appeal  with 
costs. 


*  Second  Appeal  No.  634  of  1893. 
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19 
Befoie  Mr    Justice  Muttitsarni  Ayyai  and  Mr.  Justice  Beat  

APPEL- 

LAKSHMI  AMMAH   (Plaintiff  No    3),   Appellant   v    PONNASSA  LATE 

MRNON  AND  OTHEUS  (Defendants  No«    1  in  15),  Uet^ondrnh  *  CIVIL 

[19th   April,    1893  J  

Code  of  Civil  Procedure— Ait  XIV  of  1882,   Sections  231,  244— Order  of  a  Court  on        llJ*f 
application  for  e.\ecution  by  one  or  more  joint  dr(ree-holdert — Appeal  therefrom 
An  appeal  lies  fiom  an  order  under   Section  231   of   the  Code  of  Civil   Pro 
cedurc,  such  an  order  being  one  relaling  to  the  execution  of  a  cleciee  within  the 
meaning  of   Section  244      Gooroo  Doss  Roy   \    Ram  Ruyinee   Dossia    (T)    and 
Odhoya  Pershad  v,  Mahadeo  Dutt  Bhandaree  (2)   distinguished 

[F,  28  PR    1898,   R..  7  Ind    Gas    474=61   1   R    1910=110  PLR    1910=90  PWR 
1910,  D,  2H  B   623  (o25)  } 

APPEAL  under  Section  15  of  the  LetteiB  Patent  troni  the  older  of 
Subramanin  Ayyar,  J  ,  dated  4th  January  1892,  passed  on  appeal  against 
appellate  order  No  10  of  1891,  confirming  the  oulei  ol  A  Thompson, 
District  Judge  of  South  Malabar,  dated  2nd  August  1890,  pushed  in  civil 
miscellaneous  appeal  No  214  of  1890 

The  facts  of  the  case  appear  sufficiently  foi  the  purpose  of  this  lepoit 
from  the  judgment  of  the  High  Court 

Sankaran  Nayar,  for  appellant 

Respondents  were  not  represented 

JUDGMENT 

We  are  of  opinion  that  from  an  order  under  Section  231  ot  the  Code 
of  Civil  Procedure,  being  an  order  relating  to  the  execution  of  a  decree 
between  the  parties  to  the  decree  within  the  meaning  ot  Section  244  of 
the  same  Code,  an  appeal  lies  If  all  the  joint  decree-holders  apply  for 
execution,  there  can  be  no  doubt  that  the  oidei  passed  on  such  applica- 
tion, whether  refusing  or  granting  it,  will  be  appealable  Section  231 
provides  for  the  case  in  which  all  the  decree-holders  aie  unable  or  are 
unwilling  to  join  in  the  application,  and  in  such  case  enables  one  or  more 
of  such  decree-holders  to  apply  for  execution  of  the  whole  decree,  and 
then  the  Court  is  authorized  to  impose  such  terms  as  aie  necessary  for 
the  protection  of  the  interests  of  the  other  docree-holders  Tins  appears 
to  us  to  disclose  an  intention '  to  provide  [3931  facility  for  executing 
decrees  even  when  all  the  deciee-holders  aie  unable  or  unv\illmg  to  pin 
in  applying  for  execution  It  is  no  doubt  true  that  the  Cnmt  has  dis- 
cretion to  refuse  execution  foi  sufficient  cause,  but  that  is  no  reason  for 
holding  such  order  to  be  other  than  an  order  relating  to  the  execution  of 
the  decree  within  the  meaning  of  Section  244  In*  Gooroo  Doss  Roy  v 
Ram  Rugmee  Dotsia  (1),  which  was  followed  in  Odhoya  Pershnd  v 
Mahadeo  Dutt  Bhandaree  (2),  the  question  was  not  between  the  deciee- 
holder  on  one  side  and  the  judgment-debtor  on  the  other,  but  meiely 
between  two  of  the  joint  decree-holders  With  reference  to  the  learned 
Judge's  observation,  we  find  that  there  has  been  no  contest  as  between  the 
decree-holders,  but  only  an  allegation  that  some  of  them  had  come  to 
terms  \\ith  the  judgment-debtor, 

*  Letters  Patent  Appeal  No   32  of  180,2 
(i)   17  WR   136.  (2)   17  VVR   415 
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We  set  aside  the  order  of  the  learned  Judge  and  of  the  Lower  Appel- 
late Court,  and  remand  the  case  to  the  District  Judge  for  replacement  on 
the  file  and  disposal  on  the  merits,  so  far  as  the  order  of  the  District 
Munsif  cancels  the  previous  order  in  favour  of  third  plaintiff. 

The  costs  in  this  Court  and  the  District  Court  will  abide  and  follow 
the  result. 


17  M.  395=3  M  L  J/  237. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusanri  Ayyar  and  Mr.  Justice  Best. 


LAKSHMINARANAPPA  (Defendant  No.  3),  Appellant  v. 
VENKATARATNAM  AND  OTHERS  (Plaintiffs  and  Defendants  Nos.  1, 
4  and  5),   Respondents.*     [2nd  March   and  18th  April,   1803.] 

Limitation  Act — Act  XV  of  1877,  Schedule  II,  Article  124 — Suit  for  having  the  appoint- 
ment of  a  kurnam  declared  void. 

A  suit  by  existing  kurnams  for  having  the  appointment  of  another  person  ns 
a  kurnam  jointly  with  themselves  declared  void  does  not  fall  within  the  provision 
of  Article  124  of  the  Limitation  Act. 

SECOND  appeal  against  the  decree  of  G.  T.  Mackenzie,  District 
Judge  of  Kistna,  in  appeal  suit  No.  545  of  1891,  confirming  the  [396] 
decree  of  O.  V.  Nunjundeh  Ayyar,  District  Munsif  of  Masulipatam,  in 
original  suit  No.  130  of  1890 /* 

The  third  defendant  was  appointed  a  village  kurnam  by  the  first  and 
second  defendants,  who  were  the  receiver  and  manager,  respectively,  of 
the  estate  in  which  the  village  was  situated.  The  plaintiffs,  who  were 
already  kurnams  of  that  village,  filed  this  suit  to  set  aside  the  appoint- 
ment. It  appeared  that  the  third  defendant  was  appointed  a  kurnam  on 
the  ground  that  the  existing  kurnams  did  not  discharge  the  duties  of  thair 
office  efficiently,  and  that  his  father,  who  had  died  ten  years  before  the 
suit,  had  been  a  kurnam,  but  had  for  ten  years  previously  performed  no 
duties  as  such.  The  District  Judge,  in  affirming  the  decree  of  the  Dis- 
trict Munsif,  held  that  the  third  defendant  having  been  out  of  possession 
of  this  hereditary  office  for  twenty  years,  had  lost  all  right  to  it,  and  was 
barred  by  Article  124  of  the  Limitation  Act 

The  third  defendant  preferred  this  appeal. 

Pattabhirama  Ayyar,   for  appellant. 

Srirangaehariar,  for  respondents  Nos.    1   and  2. 

JUDGMENT. 

Article  124  of  tile  Limitation  Act  is  not  applicable,  as  this  is  not  a 
suit  for  possession  of  the  hereditary  office,  but  a  suit  by  the  existing  kur- 
nams for  having  declared  void  the  appointment  of  third  defendant  as  kur- 
nam jointly  with  themselves.  We  observe  that  the  appointment  was 
made  under  the  orders  of  the  Collector  administering  the  estate  on  behalf 
of  the  zemindar,  on  the  ground  that  the  existing  kurnams  did  not  dis- 
charge the  duties  of  their  office  with  efficiency. 

As  regards  respondents'  contention  that  the  third  defendant  was 
appointed  as  an  additional  kurnam,  we  find  that  the  third  defendant's 

*  Second  Appeal  No   757  of  1892. 
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father  had  been  kurnam  of  the  village,  and  it  was  quite  open  to  the  land- 
holder, in  fact  it  was  his  duty,  to  fill  up  the  vacancy  caused  by  the  third 
defendant's  father's  death  under  Section  7  of  the  Regulation  XXIX  of 
1802  The  faisal  number  of  kurnamns  cannot  be  reduced  without  the 
sanction  of  the  Board  of  Revenue,  and  the  omission  to  appoint  a  succes- 
sor to  the  third  defendant's  father  was  contrary  to  the  policy  of  that 
section  The  appointment  of  the  third  defendant,  instead  of  being  open 
to  objection,  was  therefore  merely  in  accordance  with  the  requirements  of 
the  regulation 

It  is  contended  that  the  third  defendant's  right  to  the  office  was 
barred,  as  his  father  had  died  ten  yeais  pieviously,  and  he  has 
[397]  also  during  the  last  ten  yeais  of  IHR  life  censed  to  do  the  duties  of 
kurnam,  though  his  name  was  letamed  in  the  list  of  kurnnms  The 
question  is  not  whether  the  third  defendant's  nght  to  claim  the  office  is 
barred,  but  whether  the  Collector  had  no  powei  to  make  the  appointment 

The  appointment  of  a  stranger  even  by  a  zemindar  when  n  vacancy 
exists  would  be  open  to  no  objection  on  the  ground  of,  itfi  not  being  made 
within  twelve  yeais  of  the  vacancy  occurring,  and  ue  fail  to  understand 
why  the  appointment  of  an  heir  should  be  open  to  objection  on  thiB 
ground 

We  set  aside  the  decrees  of  both  the  Lower  Courts  and  direct  that  the 
suit  be  dismissed  with  costs  throughout  to  be  paid  by  plaintiffs  (first  and 
second  lespondents). 


17  M.  397-  1  Weir  859. 

APPELLATE  CRIMINAL 

Before  Sir  AiUniT  J    H    Collins,  Kt  ,  Chief  Justice,  and 
MT    Justice  Shephard 
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QUEEN-EMPRESS  v    THOMMAYYA  CHETTI  * 
[30th  August   and   1st  November,    1893  ] 

Indian  Ports  Act — Act  X  of  i88g,  Section  6,  Clause   (k) — Local  Government's  rules 
thereunder — Boat*  plying  and  not  plying  for  hire — 'Ultra  vires' 

It  is  only  with  icgard  to  boats  plying  for  hire  that  Section  6  of  Act  X  of  1880 
gives  the  Local  Government  authority  to  make  rules  Rules  purporting  to  make 
it  obligatory  on  boai  owners  to  ply  for  hire  are  ultra  vires 

PETITIONS  under  Sections  435  and  436  of  the  Cnminal  Procedure 
Code,  praving  the  High  Couit  to  revise  the  finding  and  sentence  of  the 
First-class  Sub-divisionul  Mugistiate  of  Negapatam,  passed  in  summary 
trmlH  Nos  1,  5  to  7  and  9  to  11  of  1893 

In  tbese  cases  the  owners  of  boats  in  the  Port  of  Negnpatum  were 
fined  various  sums  for  refusing  to  take  out  their  bouts  to  a  certain  steamer, 
when  called  upon  by  the  Port  Officer  to  do  so  The  convictions  were 
under  rules  1  and  23  of  the  boat  rules  sanctioned  [398]  in  Madras  G  O  , 
No  503,  dated  16th  November  1891,  passed  under  Section  6,  Clause  (A)  of 
Act  X  of  1889  The  rules  in  question  were  as  follows  — 

"  Owners  of  boats  shall  be  subject  to  the  contiol  of  the  registering 
"  officer  appointed  by  Government,  and  shall  curry  out  at  all  times  all 
"  orders  issued  by  him  in  connection  with  the  plying  of  their  boats  and 
11  which  are  not  inconsistent  with  any  of  these  inles,  and  shall  supply  tha 

*  Criminal  Revision  Cases  Nos  2^0  to  207  of  1893 
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"  tindal  of  each  registered  boat  with  a  printed  copy  of  these  rules  and  of 
*'  any  orders  issued  by  the  registering  officer,  which  copy  shall  be  shown 
by  such  tindal  to  any  passenger  by  such  boat  demanding  to  see  the  same. 
No  owner  of  a  registered  boat  licensed  to  ply  for  hire,  not  being  a 
"  steam  launch,  and  no  person  in  charge  of  such  boat,  shall  refuse  to  let 
"  on  hire   such   boat   without  having  and   assigning  reasonable   cause    for 
such  refusal  to  the  satisfaction  of  the  registering  officer." 
Mr.   Grant,  for  petitioners. 

The  Acting  Government  Pleader  and  Public  Prosecutor   (Subramanya 
Ayyar),  in  support  of  the  conviction. 

JUDGMENT. 

COLLINS,  C.  J. — The  accused  were  convicted  for  refusing  to  take  out 
their  licensed  boats  to  certain  steamers  when  called  on  by  the  Port  Officer 
to  do  so.  The  Acting  Sessions  Judge,  who  refers  this  case,  admits  that 
the  accused  were  rightly  convicted  under  certain  boat  rules  made  by  the 
Local  Government  under  the  powers  given  by  Section  6  of  Act  X  of  1889, 
but  suggests  that  those  rules  are  ultra  vires.  Clause  (k)  is  the  clause  in 
the  Act  under  which  the  Local  Government  acted,  and  boat  rules  20  to  28 
are  the  rules  under  which  the  convictions  took  place.  It  is  contended  on 
the  part  of  the  accused  that  at  the  time  the  Port  Officer  issued  his  orders 
they  were  not  plying,  and  that  therefore  the  order  of  the  Port  Officer  was 
not  a  lawful  one.  I  do  not  think  that  there  is  any  power  in  the  Local 
Government  to  make  rules  compelling  owners  of  licensed  boats  to  ply 
their  boats  at  all  times,  and  if  they  have  a  discretion  to  ply  or  not,  the 
Port  Officer's  orders  to  ply  are  not  lawful  orders.  These  boat  rules  20  to 
23  appear  to  be  ultra  vires,  and  the  convictions  must  be  set  aside  and  the 
fines,  if  paid,  refunded.  In  summary  trial  No.  4  of  1893  if  the  boat  was 
unseaworthy  as  it  is  stated,  I  agree  with  the  Acting  Sessions  Judge  that 
the  complaint  was  vexatious  and  frivolous  and  ought  not  to  have  been 
made. 

[399]  SHEPHARD,  J. — I  am  of  the  same  opinion.  I  think  that  the 
rules  1  and  23,  so  far  as  they  purport  to  make  it  obligatory  on  boat 
owners  to  ply  for  hire,  are  ultra  vires,  and  therefore  void  and  of  no  effect. 
It  is  only  with  regard  to  boats  plying  for  hire  that  Section  6  of  the  Act 
gives  the  Government  authority  to  make  ruleg. 


17  M.  399=3  MXJ.  229. 

APPELLATE  CIVIL. 

Bebore  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Hanflley. 


UPENDRA  BHATTA   (Counter-Petitioner),   Petitioner  v,   RANGA*XATIU 

BHATTA    (Petitioner),    Respondent.* 
[8th   February   and  8th   March,    1893.] 

Code  of  Chfil  Procedure—Act  XIV  of  1882,  Sections  244,  278  to  283— Questions  to  be 
determined  by  the  Court  executing  a  decree — Grounds  of  objection. 

Where  the  question  is  whether  the  property  in  dispute  belongs  to  the  judg- 
ment-debtor or  to  his  estate  or  not,  and  the  question  is  raised  in  a  proceeding  in 
execution  between  parties  to  the  suit  or  their  representatives,  it  matters  not  on 
what  grounds  the  objection  is  taken  to  the  property  being  made  the  subject  of 
execution,  and  the  question  is  one  to  be  determined  in  execution,  and  Section  244 
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of  the  Code  of  Civil  Procedure  bars  a  separate  suit 
Ameeroomssa  Khaloon  (i)   followed 


Abecdooni^sa  Khatoon  v 


[Cons.,  23  M     195  (199)  ] 

PETITION  under  Section  622  of  the  Code  of  Civil  Pioeeduie,  praying 
the  High  Court  to  revise  the  order  of  the  District  Judge  of  South  Canara 
in  civil  miscellaneous  appeal  No  38  of  1890 

The  facts  of  the  case  appear  sufficiently  foi  the  puiposc  of  this  leport 
fiom  the  judgment  of  the  High  Court 

Pattabhirama  Ayyar,  for  petitioner 

Narayana  Ran,  for  respondent 

JUDGMENT 

The  petitioner,  Upcndra  Bhatta,  obtained  a  money  decree  in  original 
suit  No  206  of  1883  on  the  file  of  the  District  Munsif  of  Karakul  against 
one  Shndhara  Bhatta  Shudhara  Bhatta  having  died,  execution  was 
applied  for  against  his  sons,  widow  and  undivided  brothers  as  Ins  liens 
In  course  of  execution  a  certain  piece  of  land  called  Mudanga  bettu  was 
attached  and  advertised  for  sale  Counter-petitioner,  llanganatha  Bhatla, 
1 400 J  one  of  the  brothers  ot  the  deceased  Shiidhara  Bhatta,  objected  to 
the  sale  on  the  ground  that  this  land  under  the  will  of  Slmdhaia  Bhuttn  B 
father  belonged  to  a  certain  temple  The  District  Munsif  found  that  the 
land  in  question  did  not  form  portion  of  the  land  devised  to  the  temple 
bv  the  will,  and  ordered  execution  to  proceed  Present  counter-petitionei 
appealed  to  the  District  Court,  which,  after  calling  for  a  further  finding 
from  the  Distnct  Munsif,  reversed  his  older  and  dismissed  the  execution 
petition  so  fai  as  it  related  to  the  Mudanga  bettu  land  The  judgment- 
cieditoi,  Upendra  Bhatta,  objects  b\  this  icvision  petition  to  the  proceed- 
ings of  the  District  Court  on  the  ground  that  that  Couit  hud  no  jurisdic- 
tion to  enteitam  the  appeal  against  the  District  MuriKit's  ordei  inasmuch 
as  that  order  was  passed  under  the  claim  sections  of  the  Civil  Proceduie 
Code,  Sections  278  to  283,  and  therefoie  b\  Section  'J83  no  appeal  lies 
against  such  ordei ,  but  counter-petitioner 's  lemedy  was  b>  regular  suit 
The  objection  was  not  raised  in  the  District  Coint,  but  being  one  relating 
to  jurisdiction,  we  cannot  but  entertain  it 

The  argument  on  the  other  side  is  thai  the  question  which  the 
District  Munsif  had  to  decide  wab  one  between  the  parties  to  the  suit  or 
then1  representatives,  and  relating' to  the  execution  of  the  deciec,  within 
the  meaning  of  Section  244  of  the  Civil  Procedure  Code,  and  therefore  was 
one  to  be  decided  by  the  Court  executing  the  decree,  and  not  bv  separate 
suit  This  view  IH  in  accordance  writh  the  later  decisions  of  all  the  High 
Couits  In  some  earlier  decisions  of  the  Allahabad  High  Court  distinc- 
tions were  drawn  between  cases  where  the  judgment-debtor  or  his  represent- 
atives set  up  a  title  in  themselves,  and  those  when  they  set  up  a  title  as 
trustees  on  behalf  of  third  parties  or  of  chanties  But  the  later  decisions 
adopting  tire  principle  lard  down  by  the  Privy  Council  in  Abeedoomaaa 
Khatoon  v  Amecrooniasa  Khatoon  (1)  have  established  that  when  the  ques- 
tion is  wlrethei  the  property  in  dispute  belongs  to  the  judgment-debtor  or 
to  his  estate  or  not,  and  that  question  is  raised  in  a  proceeding  in  execution 
between  parties  to  the  surt  or  their  representatrves,  it  matters  not  on  what 
grounds  the  objection  rs  taken  to  the  property  berng  made  the  subject  of 
execution,  and  the  question  is  one  to  be  determined  in  execution,  and 
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Section  244  bars  a  separate  suit.  Kuriyali  v.  [401]  Mayan  (1),  ftavunni 
Menon  v.  Kunju  Nayar  (2),  Punchanun  Bundopadhya  v.  Rabia  Btbi  (3), 
Nimba  Hanxhet  v.  Sitaram  Paraji  (4),  Mulmantri  v.  Atshfak  Ahmad  (5), 
and  /Stffh  Chand  Mai  v.  Durgra  Dei  (6). 

We  must  hold  that  the   District  Judge  had  jurisdiction   to   entertain 
the  appeal  and  dismiss  this  revision  petition  with  costs. 


17  M.  401=1  Wen-  409. 

APPELLATE  CRIMINAL. 

Before  Mr.  Justice  Muttusanri  Ayyar  and  Air.  Justice  Best. 


Qi'EBN-EMPRKSs  v.  BUTCHI.*     [5th   May,   1893. J 

Penal  Code— Act  XLV  of  i860,  Section  378,  Illustration  (o)— 'I  heft— Whether  a  dis- 
honest removal  by  a  ivife  of  her  husband's  property  left  in  her  custody  amounts 
to  theft. 

There  is  no  presumption  of  law  that  a  wife  and  husband  constitute  one 
person  in  India  for  the  purpose  of  criminal  law.  If  the  wife,  removing  her 
husband's  property  from  his  house,  does  so  with  dishonest  intention,  she  is 
guilty  of  theft. 

CASE  referred  for  the  orders  of  the  High  Court  under  Section  438  oi 
the  Criminal  Procedure  Code  by  A.  \V.  33.  Higgens,  District  Magistrate 
of  Godavari,  in  letter,  dated  23rd  February,  1893,  No.  89. 

In  this  case  a  married  woman,  during  the  absence  of  her  husband 
in  Burmah,  removed  his  moveable  property  left  in  her  charge  from  his 
house  to  the  house  of  her  paramour  with  whom  she  was  residing.  The 
husband  on  his  return  charged  the  wife  and  her  paramour  with  theft.  The 
Second-class  Magistrate  convicted  both  of  theft,  but  the  Deputy  Magistrate, 
on  appeal,  acquitted  the  wife  on  the  strength  of  illustration  (o)  to  Section 
B78  of  the  Indian  Penal  Code,  \\hich  he  interpreted  as  meaning  that  the 
paramour,  and  not  the  wife,  should  be  treated  as  the  thief  in  such  cases. 
On  this  the  District  Magistrate  referred  the  case  for  the  orders  of  the 
High  Court. 

[402]  The  Acting  Government  Pleader  and  Public  Prosecutor  (Subra- 
manya  Ayyar  t)  lor  the  Crown. 

JUDGMENT. 

There  is  no  presumption  of  law  that  the  wife  and  husband  constitute 
one  person  in  India  for  the  purposes  of  criminal  law,  Thett  is  an  offence 
against  property,  and  where  there  is  no  community  ot  property,  each 
may  commit  thett  in  regard  to  the  property  ol  the  other.  The  question 
is  one  of  intention.  If  the  wife,  removing  the  husband '»  property  from 
his  house,  does  so  with  dishonest  intention,  she  is  guilty  of  theft.  Her 
joint  possession  may,  in  many  cases,  give  rise  to  a  presumption  that  she 
had  authority  from  her  husband  to  give  the  property ,  but  this  is  a  pre- 
sumption of  fact,  and  it  may  be  rebutted.  The  intent  with  which  the 
husband's  property  is  removed  is  a  question  of  fact,  and  where  a  dishonest 
conversion  is  intended,  it  clearly  amounts  to  theft. 

We  set  aside  the  Deputy  Magistrate's  order  acquitting  the  first  accus- 
ed and  direct  that  the  appeal  so  far  as  she  is  concerned  be  restored  to  the 
file  and  disposed  of  with  reference  to  the  above  observations. 


*  Criminal  Revision  Case  No.  88  of  1893. 
(I)  7  M.  255.  •  (2)  10  M,  117. 

(A)  9  B.  458-  (5)  *  A.  605. 
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QUEEN-EMPRESS  v.   ABBI  REDDI  AND  ANOTHER  * 
[6th  June  and   10th   Julv,    1894] 

Criminal  Procedure  Code — Act  X  of  1882,  Sections  531,  532  and  537— Commitment  to 
Sessions  Court  by  Magistrate  having  no  jurisdiction  over  place  ivlicre  allcijcd 
offence  was  committed — LL.iercise  of  powers  duly  conferred 

A  Magistrate  who  commits  a  case  for  trial  by  a  Sessions  Court  does  so  in  <he 
exercise  ot  powers  duly  conferred  upon  him,  and  the  fact  that  he  had  no  terri- 
torial jurisdiction  over  the  place  where  the  alleged  offence  was  committed,  and 
that  an  objection  to  the  committal  jon  this  ground  was  taken  before  the  commit- 
ment, is  no  ground  for  the  Court  to  which  the  commitment  is  made  quashing  it 
under  Section  532  of  the  Criminal  Procedure  Code 
1  he  Queen-Empress  \  James  Ingle  (i\,  followed 

[Appr,  18  A  350  (353;  — 16  AWN  96,  R.,  26  M.  640  (643)  =  1  Weir  100,  30  M  94 
95-4  Cr  L  J  500  =  1  MLT  345,  13  Ci.  L.J  35  (37)  =  13  Ind  Cas  275=22  M  L 
J  141  (i45)  =  io  MLT  563=  (1912)  MWN  3] 

[403]  THE  facts  of  the  case  appeal  sufficiently  for  the-  purpose  of 
this  loport  from  the  following  judgments  ot  the  High  Couit 

Pattabhirama    Ayyar,    for    appellants 

The  Government  Pleader  and  Public  Prosecutor  (Mr  PULL  ell)  in  sup- 
port of  the  conviction 

JUDGMENTS 

PAHKER,  J  — 1  do  not  think  we  are  bound  to  set  aside  the  conviction 
and  sentence  of  the  Sessions  Com  I  merely  on  the  giound  that  the  com- 
mitting Magistrate  had  no  tem tonal  jurisdiction  ovei  the  place  in  which 
the  offence  is  alleged  to  have  been  committed  The  older  ot  commitment 
was  an  order  undei  Section  531,  Criminal  Pioceduie  Code,  and  is  not  liable 
to  be  set  aside  because  the  pioceedmgs  were  taken  in  a  \\iong  place, 
unless  the  erioi  occasioned  a  failure  ot  justice  The  Magistrate  was 
himself  empowered  to  commit  to  the  Sessions,  and  did  not  in  so  doing 
usurp  an  authority  to  which  he  \vas  not  entitled  I  do  not  think  Section 
532,  Code  of  Criminal  Proceduie,  applies  See  The  Quccn-Einpiesa  v 
JaiHC'3  Ingle  (1)  Xoi  am  I  of  opinion  that  the  institution  of  proceedings 
in  the  wrong  sub-division  has»occasioned  a  failuie  of  justice  The  Ses- 
sions Court  which  tried  the  case  had  tenitonal  jurisdiction,  even  though 
the  committing  Magistrate  bad  not  Undei  Section  537,  Code  of  Crimi- 
nal Piocodure,  we  should  not  be  justified  in  reversing  the  sentence  on 
account  ot  the  inegulanty  previous  to  the  tnul 

I  [Nor  do  I  think  accused  is  entitled  to  a  new  tnal  on  account  of 
witnesses  whose  attendance  could  not  be  procured  Evur^  effoit  waa 
made  to  secuie  their  attendance. 

*  *  *  *  * 

Under  such  circumstances  I  cannot  but  hold  that  the  false  statement 
was  wilful  and  not  due  to  any  mistake  in  identification  I  would  there- 
fore confirm  the  conviction  ] 

*  Criminal  Appeals  Nos.  36  and  37  of  1894 

t  [The portion  in  rectangular  brackets  forms  a  part  of  the  judgment  of  Parker,  J  , 
though  omitted  in  the  I  L.K,  series.— ED  ] 

(r)  tf  B,  2<jO, 
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1894  BEST,   J. — Before   proceeding  to   the   merits   of   this   appeal,    a   legal 

.   objection  to  the  validity  of  the  trial  has  to  be  considered. 

It  is  uiged  on  behalf  of  appellants  that  the  Joint  Magistrate,  by 
whom  thu  ease  was  referred  to  the  Second-class  Magistrate  for  inquiry 
with  a  view  to  the  committal  of  the  case  for  trial  by  the  Sessions  Court 
was  without  jurisdiction  in  the  case,  and  that,  as  the  objection  was  taken 
before  the  commitment,  the  commitment  ought  to  have  been  quashed 
under  Section  582  of  the  Code  of  Criminal  Procedure. 

The   section    is   as   follows: — "  If   any    Magistrate   or   other   authority 
"  purporting  to  exercise   powers  duly   conferred,   which   were   not   so   con- 
"  f erred,  commits  an  accused  person  for  trial  before  a  Court  of  Session  or 
High    Court,    the    Court    to    which    the    commitment    is    made    may, 
after  persual  of  the  proceedings,  accept  the  commitment  if  it  considers 
"  that  the  accused  has  not  been  injured  thereby,  unless  [404]  "  during  the 
inquiry   and    before    the    order   of   commitment    objection    was    made    on 
"  behalf  either  of  the  accused  or  of  the  prosecution  to  the  jurisdiction  of 
"  such   Magistrate  or  other   authority. 

"  If  such  Court  considers   that  the   accused   was   injured,    or   if  such 
objection  was  so  made,  it  shall  quash  the  commitment  and  direct  a  fresh 
'*  irquirj    by  a  competent  Magistrate." 

The  words  '  purporting  to  exercise  powers  duly  conferred  '  at  the 
begnning  of  this  section  appears  to  me  to  have  reference  to  Section  206 
of  the  Code,  and  to  signity  '  power  to  commit  for  trial,'  and,  as  all 
Magistrates  in  this  presidency  are  empowered  to  commit  to  the  Court  of 
Session,  I  am  of  opinion  that  this  objection  must  be  disallowed.  There 
can  be  no  doubt  that  the  Sessions  Court  of  the  North  Arcot  District  is 
the  proper  Court  to  which  the  case  should  have  been  committed  and  as 
the  commitment,  even  if  irregular,  cannot  have  prejudiced  the  accused, 
the  objection  must  be  further  disallowed  with  reference  to  the  provisions 
of  Section  537  of  the  Code. 

Seeing  no  rc;ison  to  differ  from  the  finding  arrived  at  by  tl  e  Judge 
and  assessors  we  dismiss  these  appeals. 
Order  accordingly. 


17  M.  404. 

APPELLATE  CIVIL, 

c 

Before  Mr.  Justice  Muttuxarni  Atjyar  and  Mr.  Justice  Best 


KRISHNA  CHADAUA   (Plaintiff),   Appellant   v. 

GOVIXDA    ADIGA    (Defendant),    ttespondcnt.* 

[2nd   April,    1894  ] 

Revenue  Recovery  Ait — Madras  Ait  II  of  1864,  Section  n — U'hetlter  gathered  />/v- 
duct*  belonging  io  a  tenant  can  be  distrained  by  Govettnnent  on  at  count  of  the 
Landlord's  arrears  of  revenue. 

Government  can  attach  for  arrears  of  revenue  under  Section  1 1  of  Madras  Act 
TJ  of  1864  the  gathered  products  belonging  to  a  tenant,  provided  that  the  pro- 
ducts are  of  the  land  on  account  of  which  the  arrears  of  revenue  have  accrued 

CASE  stated  under  Section  617  of  the  Civil  Procedure  Code  by  W.  0 
Holmes,  District  Judge  of  South  Canara,  in  appeal  suit  No.  839  of  1892. 

*  Referred  Case  No.  138  of  1893. 
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[W8]  This  reference  arose  fiom  u  suit  in  which  a  landlord  sued 
his  tenant,  inter  aha,  foi  10  mudies  of  rice-rent,  in  respect  of  which  the 
tenant  denied  his  liability  on  the  ground  that  the  said  rice  was  distrained 
by  the  Revenue  authorities  m  satisfaction  oi  arrears  of  icvenue  due  by 
the  landlord  The  District  Judge  decided  that  Section  11  of  Madras  Act 
II  of  1864  does  not  empower  the  llevenue  authorities  to  distrain  gathered 
products  m  possession  ot  a  tenant  foi  nrreais  of  revenue  acciumg  on 
the  land,  but  leferred  the  point  to  the  High  Couit  as  being  one  not  free 
from  doubt. 

Narayana  Hau,   for   appellant 

Respondent  was  nob  represented 

JUDGMENT 

Our  answei  to  the  question  is  that  the  Go\ eminent  can  attach,  under 
Section  11  of  Madras  Act  II  of  1864,  foi  ariears  of  revenue,  gathered 
products  belonging  to  a  tenant,  provided  that  they  are  the  products  of 
the  land  on  account  of  which  the  ariears  of  revenue  have  accrued 

The  products  belonging  to  a  tenant  aie  made  liable  by  the  section, 
and  Clause  3  gives  a  right  to  the  tenant  to  deduct  the  value  of  the  same 
from  rent  then  due  01  thereafter  to  become  due  to  the  landlord  on  account 
of  the  land  on  which  the  products  were  grown 

It  follows  that  the  products  liable  to  distraint  are  the  products  of 
the  defaulter's  land,  though  such  products  may  belong  to  the  tenant 


17  M.  406. 

[408]    APPELLATE   CIVIL 

Before  Sit  Arthur  J    H    Collins,  Kt  ,  Chief  J untie c  and 
Mr    Justice  Parker 


ClIINNAHAMl    MllDALl     \ND    OTHERS    (Plaintiff    No      2    \^D    HIS 

REPRESENTATIVES),    Appellant*   v.   ADVOCATE- GENEK\L   OF   MADRAS 

AND  OTHERS    (Defendant H),    Respondents  * 

[9th,  10th  and  18th  Jul>,  1894  1 

Religious  endowment — Powers  of  a  Christian  congregation  to  elect  under  winch 
Bisliopnck  the  endowment  should  be  placed  in  spiritual  mailers — Effect  of  a  con- 
cordat placing  the  endorsements  within  the  territorial  jurisdiction  of  a  certain 
Bishop — Suit  for  partition  of  the  endowment 

In  the  year  1806,  a  fund  was  slanted  by  a  caste  of  Roman  Catholic  boatmen  in 
Uoyapuram  for  the  purpose  of  supplying  the  religious  wants  of  the  caste,  and  in 
1829  the  Church  of  St  Peter  at  Royapuram  was  erected  The  fund  was  unclei 
the  control  of  the  Government  Marine  Board  which,  in  1830,  in  consequence  of 
disputes  between  the  headmen  of  the  caste,  suspended  all  payments  In  1863,  * 
member  of  the  caste,  claiming  to  be  sole  surviving  headman,  brought  a  suit 
against  Goverment  for  a  declaration  that  he  was  sole  suiviving  headman  and  as 
such  entitled  to  the  sole  management  of  the  funds  then  in  the  hands  of  Govern- 
ment, which  funds  the  Government  paid  into  Court  to  the  credit  of  the  said  suit 
By  the  decree  in  this  suit  it  was  declared  that  the  fund,  in  question,  belonged  to 
the  whole  body  of  Roman  Catholic  boatmen  in  Royapuram,  that  it  must  l)e 
devoted  to  the  religious  observances  of  the  body,  and  that  it  rested  with  trnt 
body  to  determine  whether  in  spiritual  matters  the  Church  should  continue 
ni.der  the  Vicar  Apostolic  or  the  Goanese  Bishop  of  Mylapore 

In  1886  a  concordat  was  executed  between  the  Pope  of  Rome  and  the  King  of 
Portugal,  the  effect  of  which  was  to  place  St  Peter's  Church  within  the  territo- 
rial jurisdiction  of  the  Vicar  Apostolic  Plaintiffs,  who  were  members  of  the 

*  Appeal  No.  ii  of  1892 
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1S§4  Goanese  parly,  complained  that,  having  regard  to  the  effect  of  the  concordat  oi 

Ttr  v  1ft  l8y6'  lf  would  be  impossible  for  their  party—  even  if  in  a  majority—  to  elect  d 

JULY  io.  priest  of  their  own  party,  and  prayed  for  a  division  of  the  fund: 

-  Held,  that  even  if  this  were  so,  this  fact  would  not  justify  the  Court  in  taking 

away  from  St.  Peter's  Church  part  of  its  endowment. 


APPRAL  from  the  decree  of  Shephard,  J.,   sitting  on  the  original  side 
ClVlL      of  the  High  Court  in  suit  No.  124  of  1889. 

-  The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 

**S*'      from  the  foregoing,  and  from  the  judgment  of  the  High  Court. 
40*'  [407]  Mr.  Kcrnan  and  Mr.   Gran/,  for  appellants. 

The  Advocate-General  (Hon  Mr  Spring-Branson),  for  respondents 
Nos.  1  and  3. 

JUDGMENT. 

We  agree  with  the  learned  Judge  that  the  plaintiffs  have  not  been 
able  to  show  that  the  position  of  themselves  or  their  party  has,  in  a 
canonical  point  of  view,  been  materially  affected  by  the  concordat  of  1886. 
The  plaintiffs,  no  doubt,  belong  to  the  caste  of  Christian  boatmen,  for 
whose  religious  benefit  the  fund  \vas  originally  intended.  But  by  the 
decree  in  original  suit  No.  105  of  1H63,  it  was  decided  that  it  was  for  the 
majority  of  the  caste  to  determine  whether  in  spiritual  matters,  the 
Church  of  St.  Peter  at  Rovapuram  should  be  placed  under  the  Vicar 
Apostolic  or  under  the  Goanese  Bishop  of  Mylapore.  Although  the  result 
of  the  first  caste  meeting  held  in  pursuance  of  that  decree  was  to  place 
the  Church  under  the  Bishop  of  Mylapore,  the  order  of  30th  January  1867 
recognized  the  election  of  the  Rev.  T.  Gnanaprakasa  Nadar  as  the  succes- 
sor of  the  Rev.  Vincent  de  Silva.  The  Rev.  T.  Gnanaprakasa  Nadar 
was  subordinate  to  the  Vicar  Apostolic,  and  ever  since  1867  the  Church 
of  St.  Peter  has  remained  under  the  spiritual  jurisdiction  of  the  Bishop  of 
Madras. 

The  concordat  of  1886  and  the  decree  of  1887  have  not,  therefore, 
affected  the  position  of  the  plaintiffs  with  regard  to  the  sacraments  called 
*  paracholia.'  It'  plainitffs  are  unable  now  to  obtain  these  sacraments  in 
St.  Peter's  Church,  they  have  been  under  the  same  disability  since  1867, 
and  the  concordat  between  the  Pope  and  the  King  of  Portugal  has  not 
altered  their  position  in  respect  to  these  sacraments. 

All  that  can  be  alleged  by  plaintiffs  as  a  grievance  against  the  con- 
cordat is  that  at  any  future  election  of  a  priest  by  the  members  of  the 
boatmen  caste,  it  ma}  be  practically  impossible  for  the  adherents  of  the 
Goanese  party  —  even  if  in  a  majority  —  to  elect  a  priest  of  their  own  party, 
since  by  the  concordat,  St.  Peter's  Church  has  been  definitely  placed 
within  the  territorial  jurisdiction  of  the  Vicar  Apostolic.  We  are  by  no 
means  clear  that  this  result  would  necessarily  follow.  Seeing  that  the 
differences  settled  by  the  concordat  related  only  to  questions  of  patronage 
and  jurisdiction,  and  did  not  .touch  the  validity  of  the  orders  of  either 
party  or  the  faith  of  the  Church,  it  may  be  that  a  Goanese  priest,  if  elected, 
would  be  granted  the  necessary  faculties  by  the  Supreme  Pontiff  or  the 
Vicar  Apostolic  It  appears  from  the  evidence  of  Father  |408]  Mayer, 
the  Vicar-General  under  the  Archbishop  of  Madras,  that  such  canonical 
faculties  can  be  given,  though  no  doubt  they  very  rarely  are  given.  But 
even  if  supreme  ecclesiastical  authority  has  imposed  upon  the  priests  of 
the  Goanese  party  a  prohibition  to  accept  this  particular  office,  it  appears 
to  us  that  such  prohibition  is  a  matter  of  ecclesiastical  jurisdiction  with 
which  the  Courts  have  nothing  to^do.  It  could  hardly  be  contended  that 
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it  would  not  be  open  to  the  Supreme  Pontiff  to  impose  such  a  prohibition 

upon   any   individual  priest   in  obedience   to   the   See   of   Home      And   the    |ULY18 

possibility  that  the  right  of  the  caste  to  have  one  of  the   GoEinese  clergy 

as  their  officiating  priest  might  be  tei ruinated  by  the  permanent  surrender     APFEL- 
of   the   church  to  the  jurisdiction  ot   the   Yicai    Apostolic   was   clearly   con-       LATE 
temploted  by   Scotland,   C    J  ,   and  Bittleston,  J  ,   in  civil  suit  No    136  of      rIVIL 
1866,  and  by  Turner,  C    J  ,  in  his  judgment  in  civil  suit  No    102  ot  1880 ' 

It  is  not,  however,  necessary  for  us  to  speculate  upon  a  contingency  17  M. 
which  may  never  arise,  for  even  if  the  practical  effect  of  the  concoidafc  is  406. 
to  prevent  the  election  of  a  Goanese  priest,  il  is  clear  thai  that  tact  will 
not  justify  the  Court  in  taking  away  irom  St  Peter's  Chinch  pait  of  its 
endowment  and  bestowing  that  part  upon  the  Chuich  of  St  Anthony  It 
was  held  in  civil  suit  No  105  ot  1863,  and  re-affirmed  in  civil  suit  No  102 
of  1880,  that  the  purpose  of  the  fund  was  the  erection  of  a  chuich  tor  the 
use  of  the  caste  of  Christian  boatmen  at  Royupurtmi,  the  performance  ol 
divine  worship  therein  and  other  religious  obseivances  connected  with  the 
church,  and  to  that  purpose  the  whole  property  must  be  devoted  The 
question  of  the  division  of  the  fund  so  as  to  endow  two  churches  foi  the 
use  of  the  two  parties  has  been  previously  considered,  and  it  has  been 
twice  held  that  on  principle  and  authority  no  such  division  can  be  made, 
and  that  the  fund  and  the  church  cannot  be  sepuialed 

Finally,  it  was  urged  for  the  appellants  that  the>  were  entitled  to 
their  costs  out  of  the  fund,  since  they  had  a  bona  fide  gnevance,  and  that 
the  Advocate-General  had  accorded  his  sanction  tor  the  bringing  ot  the 
suit  We  have  already  shown  that  the  concoidat  IIHH  not  altered  the  exist- 
ing position  of  the  plaintiffs  with  legaid  to  the  rites  of  the  chinch  which 
remain  the  same  as  it  has  been  since  18G7,  while  the  possible  tutuie  gnev- 
Jince,  if  it  exist  lit  all,  is  one  with  which  the  ecclesiastical  authorities  alone 
can  deal  As  legards  the  sanction  of  the  Aelvocate-Genei  ,il,  it  is  lightly 
pointed  [409 J  out  that  it  is  no  pait  of  the  dut)  ot  that  officer  to  decide  the 
case  as  a  Judge,  and  that  it  mi  apparently  good  and  bona  f\(h  grievance  is 
sho\Mi,  he  niii^  properly  leave  the  applicants  to  bring  the  suit  at  then 
own  nsk  When,  howevei,  \ve  find  that  an  opportunity  has  been  taken  of 
a  friendly  settlement  of  differences  between  the  highest  nuthoiK^s  in 
Chuich  and  State  to  le-agitate  in  a  hostile  spirit  questions  long  ago  decided 
against  the  party  of  the  appellants,  v\e  can  see  no  reason  why  they  should 
not  be  left  to  bear  then  own  expenses  It  would  be  an  evil  precedent  it 
litigants  were  advised  or  encrfuraged  to  think  that  the}  could  reneu  litiga- 
tion with  impunity,  drawing  the  expenses  of  so  doing  from  trust  funds  and 
not  from  their  own  pockets  We  cannot  but  see  how  the  verv  existence 
of  such  a  fund  as  this  maj  offer  temptation  to  fomerrters  ot  litigation  and 
encouragement  for  speculative  actions  The  last  suit,  \\hich  was  decided 
by  Sir  Charles  Tuiner  on  December  5th,  1883,  cost  the  fund  no  less  than 
Us  20,366  The  piesent  suft,  which  is  humed  to  re-open  the  same  ques- 
tions, was  filed  within  5J  years  ot  that  decision,  and  here  too  \\e  find  that 
separate  costs  for  third  defendant,  as  well  as  those  of  the  Advocate- 
Geneial  (first  defendant),  amounting  in  all  to  Its  4,775,  have  been  allowed 
out  of  the  fund  Apparently  none  of  this  has  }et  been  recovered  fiom  the 
plaintiffs  It  is  lamentable  to  find  that  monies'  which  have  been  devoted 
to  the  performance  of  divine  worship  and  the  religious  instruction  of 
the  poor  should  be  dissipated  in  fruitless  htigation,  and  we  cannot  but 
express  our  regret  that  the  Court  was  not  moved  to  call  for  security  for 
costs  before  the  hearing  of  this  appeaj. 
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1804  We  dismiss  the  appeal  with  costs,  but  we  do  not  feel  ourselves  justified 

JULY  18.  *u  ordering  that  any  further  sum  be  paid  out  of  the  fund. 

Branson  <£   Branson — Attorneys  for  appellants. 

APPEL-  Barclay,   Morgan  &  Orr — Attorneys  for  respondents  Nos.   1  and  3. 

LATE  ___ 

^IV^'  17  M.  410   (F.B.) 

17  M.  1 410]  APPELLATE  CIVIL— FULL  BENCH. 

406.  J 

Before  Sir  Arthur  J.  H    Collins,  A'f.,  Chief  Justice,  Mr.  Justice 

Muttusanri  Ayyar,  Mr.  Justice  Shepharcl,  Mr.  Justice  Best  and 
Mr.  Justice  Dames. 


KUISTAMMA  NAIDU  AND  OTHERS  (Plaintiffs  Nos.  2  fo  0), 
Petitioners  v.  CHAPA 'NAIDU  AND  OTHERS  (Defendants), 
Respondents.*     [17th   July,    1893,   28th   February,    1st,   2nd  March 
and  6th  August,   1894.] 

Code  of  Civil  Procedure — Act  XIV  of  1882,  Section  622 — Power  to  call  for  record  of 
cases  not  appealable  to  High  Court — When  a  Court  can  be  said  "  to  have  acted  in 
the  exercise  of  its  jurisdiction  illegally  or  with  material  irregularity." 

A  District  Judge  disposed  of  some  suits  on  a  point  taken  by  himself  on  appeal, 
without  affording  the  parties  an  opportunity  of  proving  what  was  necessary  to 
meet  the  point,  and  admitted  other  appeals  after  they  had  become  time-barred: 
Held,  that  where  a  Subordinate  Couit,  having  applied  its  mind  to  a  question 
of  law  or  procedure,  arrives  at  an  erroneous  decision,  such  decision  is  not  by 
itself  any  ground  for  the  exercise  by  a  High  Court  of  the  powers  given  by 
Section  622  of  the  Code  of  Civil  Procedure.  Amir  Hassan  Khan  v  Sheo  Baksh 
Singh  (i)  followed 

Held,  further  (Best  and  Daues,  JJ  ,  disscntiente),  that  the  case  contemplated 
by  the  words  "act  illegally  or  with  material  irregularity"  in  Section  622 

of  the  Code  of  Civil  Procedure  is  that  of  a  perverse  decision  on  a  question  of 
law  or  procedure,  a  decision  being  perverse  where  it  is  a  conscious  departure 
from  some  rule  of  law  or  procedure 

Per  Best,  J. — The  words  in  question  of  Section  622  of  the  Code  arc  applicable 
to  illegalities  or  irregularities  which  are  the  result  merely  of  ignorance  of  law 
or  carelessness,  and  the  disposal  of  a  suit  on  a  point  taken  by  the  Court  itself 
on  appeal,  without  affording  the  parties  an  opportunity  of  pro\  ing  what  is 
necessary  to  meet  the  point,  is  an  irregularity  in  procedure  within  the  meaning 
of  Section  622,  and  that  the  inadvertent  admission  of  an  appeal  that  is  time- 
barred  is  an  illegality  in  procedure  within  the  meaning  of  that  section 

Per  Davies,  J. — The  clause  of  Section  622  in  question  is  applicable  only  to 
errors  of  procedure,  and  it  is  not  in  every  case  that  the  High  Court  would,  in 
the  exercise  of  the  discretionary  power  granted  it  by  the  section,  interfere  in 
revision  The  interference  would  be  confined  to  cases  where  the  illegality  or 
irregularity  was  such  as  had  occasioned  or  might  occasion  a  substantial  failure 
of  justice,  as  in  the  present  case. 

IR.,  1  CW.N  617  (626);  1  C  W  Nf  626  (632);  15  Ind.  Cas.  212=15  O.C.  78;  16  Ind. 
Cas  963  (965)=16  C.L  ?.  375;  2  LB.R.  333  (337);  24  M.LJ.  112  (120)=13 
M.L.T.  60] 

PETITIONS  under  Section  622  of  Act  XIV  of  1882,  praying  the  High 
Court  to  revise  the  decrees  of  the  District  Court  of  G  tin  jam  in  appeal  suits 
Nos.  80,  82,  83,  84,  85,  86,  117,  119,  121  and  122  fill]  of  1891,  presented 
against  the  decrees  of  the-  Court  of  the  District  Munsif  of  Chicacole  in 
original  suits  Nos.  84,  102,  108,  91,  99,  104,  110,  89,  98  and  107  of  1890 
respectively. 

"  *  Civil  Revision  Petitions  Nos.  378  to  387  of  1892. 

(i)  ,xi  C.  6, 
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These  petitions  came  on  for  hearing  on  the   17th  day  of  July   1893        1894  ' 
The  Court  (Muttusami  Ayyar  and  Beat,  JJ  )  mnde  the  following  order  of   AUG   6 

refeience  to  the  Full  Bench  _' 

ORDER  FULL 

BEST,  J  — "  These  cases  being  not  appealable  by  reason  of  the  amount     BENCH. 
of  the  suit  in  each  of  them  not  exceeding  five  hundred  rupees  (see  Sec;-       — — 
11  tion  586  of  the  Code  of  Civil  Procedure),  these  .ipplu-atrons  aie  made  for   17  M.  410 
11  revision  under  Section  622  of  the  same  Code  (F.  B.) 

The   first   question   for   decision    is,    whether   the    cases    are    open    to 
revision    under    the    section    last    mentioned 

"  Such    revision   is    allowable   if   the    Court    bv    which    the    case   W,\H 
11  decided  (i)  exercised  a  jurisdiction  not  vested  in  it  by  law,  or  (n)  failed 
to   exercise   a   jurisdiction    so   vented,    (in)    '  acted   in   Ihe   exercise   of    its 
"  jurisdiction    illegally    01    with    material    irregularity 

11  The  contention  on  behalf  of  petitioners  in  all  the  cases  is  that,  in 
11  the  exercise  of  its  jurisdiction,  the  Court  acted  '  with  material  irregular- 
"  itv,"  m  that  its  dec-ision  pioceods  on  a  point  taken  b>  the  Court  itself  in 
11  appeal  as  to  which  no  issue  was  lecorded  and  consequently  the  p^ti- 
11  tioners  (plaintiffs)  were  afforded  no  opportunity  of  proving  their  case 
"  While  in  petitions  Nos  384  to  387  there  is  a  further  contention  that 
''  the  Judge  '  acted  illegalh  '  in  admitting  the  appeals  after  thev  hud 
"  become  haired  under  the  law  of  limitations 

"  It  has  been  found  in  second  appeals  Nos  604  and  605  of  1892,  in 
11  \\hich  the  amount  of  the  suit  being  moie  than  Rs  500  append  lay, 
"  that  the  first  of  the  above  two  objections  is  well  founded  We  have 
"  therefore  ordered  the  District  Judge  to  ti\  the  necessary  issues  and  sub- 
11  rmt  findings  thereon;  and  in  second  appeals  Nos  606  to  608  we  have 
"  found  the  second  of  the  above  objections  lo  be  also  well-founded  and 
11  have  consequently  set  aside  the  Lower  Appellate  Court's  decrees  and  re- 
"  stored  those  of  the  District  Munsif  There  can  be  no  doubt,  therefore, 
"  that,  if  these  applications  for  revision  can  be  entertained  under  Section 
"  622  of  the  Code  of  Civil  Procedme,  we  should,  in  the  case  of  petitions 
"  Nos  378  to  383,  adopt  the  course  taken  by  us  in  second  appeals 
11  Nos  604  and  605,  and  in  the  case  of  petitions  Nos  384  to  387,  set  aside 
"  the  Lower  Appellate  Court's  decrees  and  lestore  [412]  those  of  the 
"  District  Munsif  as  was  done  in  second  appeals  Nos  606  to  608 

"  The   question    is,    have   we   power   to   entertain   these   petitions? 

"  I  should  have  had  no  hesitation  in  answering  this  question  in  the 
11  affirmative  had  it  not  been  for  the  dictum  of  my  learned  colleague  m  the 
11  Full  Bench  case  Maniaha  Eradi  v  Siyah  Koya  (1)  that  the  words  '  act 
11  illegally  or  with  material  irregularity  '  apply  to  those  cases  only  in  which 
"  there  is  an  error  of  law  or  material  irregularity  on  the  procedure,  by  reason 
11  of  which  the  Subordinate  Court  conclude  that  it  has  01  has  not  junsdic- 
"  tion.' 

"  With  all  deference,  I  am  unable  to  see  either  in  the  wording  of 
11  Section  622  of  the  Code  of  Civil  Procedure  or  in  the  decision  of  the  Pnvv 
11  Council  m  Amir  Hassan  Khan  v  Sheo  Baltsh  Singh  (2)  anything  to  war- 
i-  rant  the  placing  of  any  such  limited  construction  on  the  words  Nor  can 
11  I  see  "that  the  decision  of  a  Divisional  Bench  of  this  Court  m  Erajabi  v 
"  Mayan  (3)  is  in  conflict  with  the  decision  of  the  Pnv\  Council  in  Amir 
"  Hassan  Khan  v  Sheo  Baknh  Singh  (2)  In  the  lattei  case  not  only  had 
11  the  Lower  Courts  jurisdiction  to  decide  the  question  which  was 

(i)   ii  M    220  (2)  PI  C\6  (3)  9  M    uR, 
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1S94      "  before  them,  but  they  also  decided  it — whereas  the  irregularity  of  the 
AUG.  6.   "Lower   Court    in    Erajabi's    case    was   failure    to    consider    the    question 

"  whether  the  suit  was  barred.     Nor  am  I  able  to  think  that  the  cases  in 

FULL      "  Seshadri  v.  Knshnan  (1),  Sanjivi  v.  ftawasami  (2)  and  Kama  v.  Kunji  (3) 
BENCH.  "  were  not  rightly* entertained   under  Section  622. 

l-TT~4 10  "  All  that  was  decided  in  Amir  Hassan  Khan  v.  Sheo  Baksh  Shiyh  (4) 

(F.  B.).    "  was  ^ia^  ^le  mcrc  ^ac*  °f  n  Court  having  come  to  a  wrong  decisu  n  even 

"  on  a  point  of  law  is  not  sufficient  to  constitute  an  illegality  or  material 

"  irregularity   in  procedure   so  as   to  bring  the  case   within   the   scope   of 

"  Section  622. 

"  1  cannot  help  thinking  that  the  disposal  of  q  sutt  on  a  point  tak^n 
"  by  the  Court  itself  on  appeal,  without  affording  the  parties  an  opportu- 
nity of  proving  what  is  necessary  to  meet  that  point,  is  an  irregularity 
"  in  procedure  within  the  meaning  of  Section  622,  and  that  <he  inadvertent 
"  admission  of  an  appeal  that  is  time-barred  is  an  illegality  in  procedure 
"  within  the  meaning  of  the  same  section.  Of  couse,  if  the  Court  had 
"  considered  this  latter  question  and  decided  that  the  appeals  were  not 
"  time  barred,  [413]  the  case  would  have  been  different,  for  that  would 
"  have  been  a  case  of  erroneous  decision  within  the  ruling  in  Amir  Hassan 
"  Khan  v.  Sheo  Bal\sh  Sinqh  (4).  "But  where  (as  in  these  cases)  there  is 
"  no  such  finding,  but  without  any  inquiry,  the  appeals  are  treated  as 
"  within  time,  there  is,  I  think,  illegality  in  procedure  within  the  meaning 
"  of  Section  622. 

"  I  would  therefore  hold  that  this  Court  has  power  to  entertain  all 
"  these  petitions  under  Section  622,  and  T  would  set  aside  the  Lower 
"  Appellate  Court's  decrees  in  the  cases  to  which  civil  revision  petitions 
"  Nos.  384  to  387  relate  with  costs  in  this  and  the  Lower  Appellate  Court; 
"  and  in  the  cases,  the  subject  of  petitions  Nos.  378  to  383,  I  would  direct 
"  the  trial  of  issues  similar  to  those  sent  for  trial  in  second  appeals 
"  Nos.  604  and  605  of  1892." 

Muttusami  Ayyar,  J — "I  am  unable  to  concur  in  the  opinion  of  my 
"  learned  colleague.  I  still  adhere  to  the  opinion  expressed  in  the  Full 
"  Bench  case  that  the  illegality  or  irregularity  mentioned  in  Section  622 
"  ought  to  be  taken  to  refer  to  such  error  of  law  or  irregularity  as  has  led 
"  the  Court  below  either  to  exercise  a  jurisdiction  which  it  did  not  possess 
"  or  to  decline  to  exercise  a  jurisdiction  which  it  possessed. 

"  The  question  must  be  referred  to  the  Full  Bench." 

Pattabhirama  Ayyar,  for  petitioners. 

Ramachandra  Uau  Saheb,  for  respondents. 

OPINION. 

COLLINS,  C  J. — "  The  questions  referred  to  the  Full  Bench  are 
"  whether  the  cases  mentioned  are  open  to  revision  under  Section  622, 
"  Civil  Procedure  Code. 

"  The  High  Court  may  exercise  its  powers  of  revision  if  the  Court 
"  by  which  the  case  was  decided  appears  to  have  exercised  a  jurisdiction 
"  not  vested  in  it  by  law,  or  to  have  failed  to  exercise  a  jurisdiction 
"  so  vested,  or  to  have  acted  in  the  exercise  of  its  jurisdiction 
"  illegally  or  with  material  irregularity.  The  reference  states  that  the 
"  District  Judge  decided  the  case  on  a  point  taken  by  the  Court  itself  as 
"  to  which  no  issue  was  recorded,  and  it  is  further  contended  that  the 
"  Judge  acted  illegally  in  admitting  the  appeals  after  they  had  become 

(i)  8  M    192.  (2)  8  M,  494     <s        (3)  9  M.  375-  (4)  n  C.  6. 

f 
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||  barred  under  the  Law  of  Limitations      It  is  not  stated  that  the  atten-       1994    , 
"  tion  of  the  Judge  was  called  to  these  points,  or  that  any  review  petition    ^UG    6 

"  was  presented.     That  the  Judge   had  jurisdiction   to   try   the   cases   ap-       

||  pears  to  be  [414]  certain,  and  I  nm  of  opinion  that,  although  the  Judge      FULL 
11  undoubtedly  was  wrong  m  law,  that  is  no  ground  for  revision  under  Sec-    BENCH 

||  tion    622         See  Ann  Hassan  Khan  v     Shea    B<il*h    Singh   (1)      I  am 

11  inclined  to  adopt  the  words  in  the  judgment  of  West,  J  ,  in  Shiva  Nathaji   17  M.410 
||  v    Join  a  Kashmath  (2),  and  hold  that  the  section  applies  to  an  obviously     (F,  B  ) 

perverse  use  of  jurisdiction  or  authority  which  could  not  be  justified  even 

on  the  premises  assumed  or  found  by  the  Judge 

The  degree     of     ignorance    or    bad     law     which     would     amount    to 
"  perverseness  must  be  determined  b^  the  facts  of  each  particular  case      I 

would  hold  that  Section  622  does  not  apply  to  the  cases  in  the  inference  " 
MUTTUSAMI  AYYAR,  J — "This  is  a  reference  made  as  to  the  ir- 
"  terpretation  to  be  placed  on  the  words  in  Section  622  of  the  Code  of 
"  Civil  Procedure,  '  Tf  the  Court  appeal s  to  have  acted  in  the  exercise  of 
11  its  jurisdiction  illegally  or  acted  with  material  inegularitv  '  .  The  ques- 
"  tion  submitted  for  the  decision  of  the  Full  Bench  is  what  effect  is  to 
"  be  given  to  those  words 

"  They  were  introduced  into  the  Code  by  the  amending  Act  of  1870, 
11  and  they  are  not  to  be  found  in  Act  X  of  1877  According  to  the  last- 
11  mentioned  Act,  as  originally  framed,  the  High  Court  was  authorized  to 
"  interfere  only  in  two  classes  of  cases,  viz  ,  (i)  when  the  Subordinate 
"  Court  by  which  a  case  was  decided  exercised  a  jurisdiction  not  vested 
11  in  it  by  law,  or  (n)  when  it  failed  to  exoicise  a  jurisdiction  vested  in  it 
"  by  law  The  class  of  cases  in  which  the  Subordinate  Court  had  admit- 
"  tedly  jurisdiction,  but  acted  in  the  exercise  of  such  jurisdiction  in  con- 
11  travention  of  a  lule  of  law  or  of  procedure,  was  not  then  contemplated 
11  and  provided  for  The  inference  is  clear  that  it  was  to  supply  this 
"  omission  that  the  words  '  act  illegally  or  with  material  irregularity  in 
"  the  exercise  of  its  jurisdiction  '  were  introduced  in  1879 

"  The  intention  to  extend  the  section  to  a  third  class  of  cases  being 
"  thus  clear,  some  effect  must  be  given,  according  to  recognized  rules  of  m- 
"  terpretation,  to  the  words  '  act  illegally  or  with  matenal  iiiegulanty  '  in 
11  order  to  carry  out  that  intention  On  this  ground  I  am  not  prepared,  on 
11  further  consideration,  to  adhere  to  the  opinion  which  I  expressed  in  my 
11  judgment  m  Manisha  Eradi  v  Sty  ah  Koya  (3),  viz  ,  that  the  words  '  act 
11  illegally  or  [415]  with  material  irregularity  '  are  referable  to  those  cases 
"  only  in  which  by  reason  of  some  error  of  law  or  of  procedure  the  Subordi- 
11  nate  Court  either  exercised  a  jurisdiction  not  vested  in  it  by  law  or  failed 
11  to  exercise  a  jurisdiction  vested  in  it  by  law  That  opinion  is  not  tenable, 
"  since  it  practically  treats  the  additional  words  as  superfluous  or  unneces- 
"  sanly  introduced 

11  Compaiing  Section  622  as  altered  by  Act  XT1  of  1879,  with  Section 
"  584  of  the  Code  which  states  the  grounds  upon  which  a  second  appeal  ia 
11  to  be  admitted,  it  is  apparent  in  what  cases  a  decision  is  considered  by  the 
11  legislature  either  to  be  illegal  or  to  be  vitiated  by  matenal  irregularity. 
"'The  real  question  is  what  is  the  distinction,  if  any,  indicated  by  the  words 
11  '  act  illegally  or  with  material  irregularity  '  as  contradistinguished  from 
11  the  words  in  Section  584  '  decide  contrary  to  law  or  to  a  rule  of 
11  procedure  ' 

(i)  n  C,  6  (2)  7  P   34i  (359)-  (3)  n  M  220, 

i 
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"  In  Amir  Hassan  Khan's  case,  the  question  raised  for  decision  was 
"  whether  an  erroneous  conclusion  as  to  whether  a  suit  is  barred  either  by 
44  Section  18  or  Section  43  of  the  Code  of  Civil  Procedure  was  included  in 
44  the  words  '  act  illegally  or  with  material  irregularity.'  The  Privy 
44  Council  decided  the  question  in  the  negative  and  observed  that  though 
44  the  Subordinate  Courts  might  have  decided  it  wrongly,  yet  they  had 
44  jurisdiction. 

44  Thus,  it  is  Hear  that  where  the  Subordinate  Court  applies  its  mind 
44  to  a  question  of  law  or  procedure  and  arrives  at  an  erroneous  conclusion 
"  in  the  exercise  of  its  jurisdiction  it  is  not  a  ground  for  interference 
44  under  Section  622. 

44  This  being  so,  the  further  question  arises,  what  is  the  nature  of  the 
*'  error  contemplated  by  the  words  '  act  illegally  or  wtih  material  irregu- 
"  larity/  if  not  an  error  of  judgment  in  applying  a  rule  of  law  or  of 
"  procedure  to  the  facts  of  a  particular  case.  Looking  to  the  several 
44  causes  of  erroneous  decision  in  applying  a  rule  of  law  or  of  procedure, 
"  they  may  consist  either  in  misapprehension  of  a  rule  of  law  or  of 
44  procedure  present  to  the  mind  of  the  Judge  or  in  omission  to  bear  in 
4<  mind  some  principle  which  qualifies  or  limits  the  operation  of  such 
44  rule. 

44  I  am  therefore  of  opinion  that  the  cff&e  contemplated  by  the  words 
"  'act  illegally  or  with  material  irregularity  '  is  that  of  perverse  decision  on 
"  a  question  of  law  or  procedure.  A  decision  can  be  said  to  be  perverse 
"  only  when  the  matter  is  pleaded  and  wilfully  disregarded,  or  when  there 
"  is  some  conscious  violation  of  a  rule  of  law  or  of  procedure  on  the  part  of 
14  a  Subordinate  Court. 

[416]  "  In  this  view,  neither  the  inadvertent  omission  in  the  cases 
'  referred  to  to  consider  whether  the  appeal  presented  was  barred  by  the 
"  Act  of  Limitations,  nor  the  refusal  to  hear  evidence,  on  the  ground  that 
'  the  stipulation  the  patta  contains  as  to  the  rate  of  interest  is  such  as 
4  clearly  vitiates  it,  appears  to  me  to  disclose  any  ground  for  interference 
1  under  Section  622  of  the  Code  of  Civil  Procedure.  I  would  answer  the 
4  question  accordingly." 

SHEPHARD,  J. — "  The  questions  referred  relate  to  two  sets  of  petitions. 
'  In  the  one  set   the  complaint   is  that  the   District   Judge   omitted  to 
'  observe  that  the  appeals  were  time-barred.     In  the  other  set  it  is  said 
'  that  he  decided  the  appeals  on  points  not  taken  by  the  parties  and  without 
4  giving   them    an    opportunity    to    adduce    evidence.        Arguments    were 
'  addressed  to  us  at  considerable  length  oti  the  operation  of  Section  622 
4  of  the  Civil  Procedure  Code,  and  the  question  raised  is  one  of  general 
4  importance.     By  Section  622  power  is  given  to  the  Hgih  Court  in  certain 
'  cases  in  which  no  appeal  lies  to  call  for  the  record  and  pass  such  orders 
4  as  the  Court  may  think  fit.     The  cases  are  three  in  number.     First,  the 
4  case  in  which  the  Conrt  below  appears  to  have  exercised  a  jurisdiction 
not  vested  in  it  by  law;  secondly,  the  case  in  which  such  Court  appears 
"  to  have  failed  to  exercise  a  jurisdiction  so  vested;  and,  thirdly,  the  case 
in  which  such  Court  appears  to  have  acted  in  the  exercise  of  its  jurisdic- 
tion illegally  or  with  material  irregularity.     Treating  the  section  as  if  it 
consisted  of  three  clauses,  one  may  say  that,  as  regards  the  present  peti- 
tions, the  first  and  second  clauses  clearly  have  no  application.       The 
question  is  whether  the    District    Court    has    acted    illegally    or    with 
material  irregularity  within  the  meaning  of  the  third  clause.     Numerous 
cases  have  been  decided  with  reference  to  this  clause  which,  it  should 
be  observed,  did  not  appear  in  the  section  of  the  original  Code  of  1877, 

'  38S« 
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"  The  most  important  case  decided  bv  the  judicial  Committee  in   1884 
is  the  case  of  Amir  Hassan  Khan  v    Bneo  Bal:sh  Singh  (I)  AUG   6 

The  appeal  to  the  Judicial  Committee  was  against  an  oider  passed  ' 

by   the  Judicial  Commissioner  of  Oudh,   reversing  the  judgment  of  the     J?ULI 
Court  ot  First  Instance  and  dismissing  the  plaintiff's  suit  as  being  barred    BENCH 

' '  under  Suctions   13  and  43  of  the  Code  " 

[417J    "The-    Judicial    Committee    after    quoting    the    thud    clause    of   17  M.  419 
Section  622  observed  '  The  question  then  is,  did  the  Judges  of  the  Lower     (F.  B.). 
Courts  in  tins  case,   in  the  exercise  of  thcii  jurisdiction,   act  illegally  or 
with    material    irregularity          It    appears    that    thev    had    perfect    juris- 
diction   lo    decide    the    question    \vhich    ^  as    before    them    and    they    did 
decide    it          Wlietliei    tbe\     decided    it    nghth     01    wrongly,    they    had 
jurisdiction  to  decide  the  case,  and  even  if  the\    decided  wrongly,   they 
did  not  exeicise  their  jurisdiction  illegally   or  with  material  irregularity  ' 
This  decision,   as  I  read  it,   simply  amounts  to  this,  that  the  erroneous 
decision  of  the  Court  of   First  Instance  in   that  particular    case  did  not 
"  constitute  an  illegality  or  irregularity  within  the  meaning  of  Section  622 
11  There  are  two  other  decisions  of  the  Judicial  Committee  to  which  no 
special  leference  is  required    Muhammad  Ywtuf  Khan  v    Abdul  Rahman 
"  Khan   (2)   and   Brij   Mohun   Thakur  v     Rai    Uma   Naih    Chowdhry   (3) 

11  The    question    has    been    frequently    discus&ed    in    the    High    Courts 
11  before  and  since  the  publication  of  the  decision  in  1884  in  Amir  Hassan 
Khan's  case      I  do  not  think  it  is  necessary  to  deal  with  the  cases  in 
detail      It  is  enough  to  say  that  the  greatest  possible  diversity  of  opinions 
has   been   expressed      What    may    be    called   an    intermediate    view    was 
"  propounded  by  West,  J  ,  in  an  elaborate  judgment  in  Shiva  Nathaji  v 
11  Joma  Ka8hi  Nath  (4)  (see  also  Mahmood,  J  ,  in  Magni  Ram  v    Juua  Lai, 
(5)  )      In  Allahabad,  Straight,  J  ,  took  the  extreme  view  that  any  error 
11  affording  a  good  ground  of  second  appeal  within  the  meaning  of  Section 
"  584  would  equally  form  a  good  ground  for  revision  under   Section  622 
11  Badmi  Kuar  v    Dinu  Hai  (6)      On  the  other  hand,  in  this  Comt  a  con- 
1  struction  has  been  put  upon  the  section  which  goes  to  the  other  extreme 
'  in  limiting  the  powers  of  the  High  Court  under  Section  622     In  the  judg- 
ment reported   m    Mamsho   Eiadi   v     Siyali   Koija   (7)   Sir  T     Muttusarm 
1  Ayyar,    J  ,    reviewed   the   cases   prior   to    1887    and    held    Mith    leference 
1  to  Amir  Hassan  Khan's  case   that  the  last   clause  of  the   section  must 
1  be    taken    to    apply    onlv    to    those    cases    in    uhich    there    is    an    prior 
"  of    law    01     a    material     inepvlantv    in     the     procedure    bv     reason     of 
11  [A181    which    the   Subordinate   Court   concludes    that   it   has   or   has   not 
11  jurisdiction  '  (Compare  Magni   Ram  v     Jin  a  Lai  (5),  and  Badmi  Kuar  v 
"Dmu  Rai  (6)) 

"  In  the  same  \ear  the  question  was  raised  again,  and  the  ruling  of 
11  the  Court,  in  which  Kernan,  J  ,  took  part,  can  hardly  be  reconciled  with 
"  the  opinion  expressed  in  the  earlier  judgment  of  Sir  T  Muttusfimi 
11  Ayyar,  J  ,  Bhcshyam  v  Jayaram  8 

11  In  this  state  of  things,  there  being  no  uniform  course  of  decisions 
11  on  the  point,  I  am  bound  to  form  my  own  opinion,  and  I  must  say 
11  that  I  am  unable  to  concur  in  the  narrow  interpretation  which  has  been 
"  put  upon  the  section  According  to  the  ordinary  rules  of  construction 
14  some  effect  has  to  be  given  to  the  third  clause  of  the  section  That 
"  would  be  BO  if  this  clause  had  been  part  of  the  original  section,  but  the 

(i)   II   C.~fr "  (2)   16  C    749  (3)  -»  C    8 

(4)  7  B   341   (J6g).  (5)  7-  A    336  (6)  8  A    in   (114) 

(7)   TI   M    220  (228)  (8)  ii  M  303 
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intention  of  the  legislature  is  htill  more  marked  when  it  is  seen  that  the 
third  clause  was  added  by  way  of  amendment.  In  constructing  the  sec- 
tion, we  have  for  cur  guide  the  opinion  of  the  Judicial  Committee  in  Amir 
Hassan  Khan's  case  which  ma>  be  said  to  amount  to  this — that  the 
erroneous  decision  of  a  Lo\\er  Court  is  not  by  itself  any  ground  for  the 
exercise  by  a  High  Court  ot  the  powers  given  by  the  section.  That  deci- 
sion excludes  one  class  of  cases,  but  as  it  appears  to  me,  leaves  it  open 
for  us  to  consider  in  what  other  cases  the  clause  may  be  applicable. 

44  As  I  read  the  decision,  it  does  not  compel  us  to  hold  that  the 
Court  has  no  power  except  in  coses  where  jurisdiction  has  been  wrong- 
ly assumed  or  declined — cases  which  are  fiufficientlj  covered  by  the 
first  two  clauses. 

"  The  possible  cases  to  which  it  might  be  thought  that  the  general 
language  used  by  the  Legislature  was  applicable,  may  perhaps  be 
stated  as  follows.  In  failing  to  apply  the  rule  of  law  which  ought, 
under  given  circumstances,  to  be  applied,  or  in  applying  a  rule 
which  ought  not  to  be  applied,  or  generally  in  disposing  of  a  matter 
otherwise  than  in  accordance  with  law,  it  may  be  that  the  Judge 
has,  owing  to  misapprehension,  wronglj  concluded  that  the  law  was 
applicable  or  inapplicable,  or  that  he  has  proceeded  erroneously  owing  to 
inadvertence,  or  again  that  he  was  ignorant  of  the  correct  rule  applicable, 
or  that  knowing  the  correct  rule  he  refused  to  apply  it.  In  the  first  two 
cases,  [419]  that  is  where  the  Judge  has  exorcised  his  judgment  and 
decided  wrongly  or  where  his  mistake  is  due  to  inadvertence  or  careless- 
ness, I  think  that,  with  the  decision  of  the  Judicial  Committee  before  us, 
we  are  bound  to  hold  that  the  High  Court  has  no  power  to  interfere.  In 
the  last  case,  that  is  where  a  Judge  consciously  transgresses  the  law,  the 
matter  stands  on  a  different  footing  There  is  a  material  distinction 
between  an  erroneous  judgment  and  a  perverse  judgment,  as  there  is 
between  a  wrong  verdict  and  a  perverse  verdict.  If  a  perverse  judgment 
or  a  conscious  departure  from  the  rules  of  procedure  does  not  give  occa- 
1  sion  for  the  exercise  of  the  powers  given  by  the  third  clause.  I  am  at  a 
1  loss  to  understand  in  what  class  of  cases  it  can  be  said  that  a  Judge  has 
1  acted  illegally  or  with  material  irregularity. 

"  Under  the  circumstances  of  the  cases  referred  to  us,  it  is  not  neces- 
1  sary  to  say  whether  the  High  Court  is  also  at  liberty  to  interfere  when 
1  it  is  shown  that  the  Judge  has  acted  in  ignorance  of  the  correct  rule  of 
law,  for  it  is  not  suggested  that  the  District  Judge  did  not  know  the  law 
in  any  of  the  cases  before  us.  Perhaps  the  distinction  between  ignorance 
and  perversity  is  not  very  important,  for  while  ignorance  of  a  plain 
rule  of  law  is  not  likely  to  be  admitted,  it  would  probably  in  such  a 
case  be  right  to  impute  knowledge  and  therefore  perversity.  On  the 
other  hand,  it  may  be  noted  that  the  case  of  a  perverse  judgment 
is  distinguishable  from  all  the  other  cases  in  this  respect — that  the 
remedy  by  wav  of  review  is  practically  unavailable.  It  may  well  be 
supposed  that  the  Legislature  did  not  intend  that  the  High  Court  should 
give  relief  under  Section  622  in  those  cases  in  which  the  ordinary  relief 
by  way  of  review  was  open  to  the  party  aggrieved.  In  the  cases  before 
us  in  which  the  question  of  limitation  arises,  it  appears  to  me  that  there 
was  nothing  more  than  inadvertence — in  the  other  cases  the  Judge's 
procedure  was  certainly  not  regular  and  may  possibly  have  led  to 
injustice.  It  is  by  no  means  clear,  however,  that  the  petitioners  have 
been  prejudiced  and  I  do  not  think  it  can  be  said  that  the  Judge  acted 
perversely, 
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For  these  reasons  I  think  that  in  both  classes  ot  cases  the  question 
should  be  answered  in  the  negative  " 

BEST,    J — "This   reference   to   the    Full   Bench    was   made   in   conse- 
quence of  a  difference  of  opinion  between  Sir  T    Muttusami   Ayyar,   J  ,       FULL 
and  thyself  as  to  the  correctness  of  the  dictum  in  [420]  Maniaha  Eradi  v      BENCH 

Siyah  Koya  (1),   which  limited  the  meaning  ot  words  '  acts  illegally  or     

I'  with  material  irregularity,'  m  Section  622  of  the  Code  of  Civil  Procedure,    17  M  410 
11  to  errors  or  irregularities  '  by  reason  of  which  the  Subordinate  Court  con-     (F.  B.) 
eludes  that  it  has  or  has  not  jurisdiction      It  is  now  admitted  that  the 
opinion  expressed  in  the  dictum  is  not  tenable,  consequentlv  cadil  quwstw 
11  New  ground  has,  houevei,  now  been  t.iken      The  first  of  the  points 
now   newly    urged   is   that   the   \\oirls   in   question    aie   onlv    intended    to 
apply  to  cases  in  which  the  illegality  01  nregularity  is  due  to  '  perversity  ' 
on  the  part  of  the  Judge — the  result  ot  wiltul  disregaid  01   conscious  vio- 
lation by  him  of  a  rule  of  law  or  pioeeodure,  ,md  that  thev  are  inappli- 
cable   to    illegalities    01    inegiilantieb    which    are    the    result    merely    of 
ignorance  of  law  or  caielessness      ThiK  seems  to  mi*  to  be  a  distinction 
"  that  is  in  no  way  warranted  by  the  language  of  Section  622      The  \\ord 
perverse  '  is  certainly  not  used  in  that  section,  and  I  am  altogether  at  a 
loss  to  understand  why  this  distinction  should  be  made 

M  The  other  ground  now  newly  taken  is  that  Section  622  is  inapphc- 

"  able  to  a  case  in  which  it  is  open  to  the  paity  aggrieved  to  apply  to  the 

'  Court  which  has  erred  for  a  review  of  its  judgment.     This  also  seems  to 

me  to  be  limiting  the  scope  of  Section  622  within  narrower  bounds  than 

what  is  justified   by   the  language   used,    according  to  which   revision   is 

allowed  in  all  Cases  '  in  which  no  appeal  lies  '     The  privilege  of  applying 

'  for  review  of  judgment  under  Section  623  of  the  Code,  is  not  intended 

1  to  be  compulsory,  as  is  appaient  on  a  peiusal  of  that  section      It  may 

be  that  the  Court  to  which  application  for  revision  is  made  under  Section 

622  may,  m  the  exercise  of  its  discretion,  decline  to  interfere  until  appli- 

1  cation  for  review  has  been  made  undei   Section  62.1 ,  but  I  am  not  pre- 

1  pared   to  hold  that  such   application  for  rL'vieu    is   an  essential   condition 

1  precedent  to  an  application  under  Section  622      I  am  unable  to  accept 

1  as  valid  either  of  the  objections  now  taken,  and  I  adhere  to  the  opinion 

'  recorded  by  me  before  this  reference  was  made  to  the  Full  Bench 

DAVIES,  J  — M  In  order  to  answer  the  question  referred,  it  is  iieces- 
11  sary  to  consider  the  scope  of  the  last  provision  in  Section  622  ot  the 
"  Code  of  Civil  Procedure  When  is  the  Court  to  be  [421]  deemed  to 
11  have  acted  in  the  exercise  of  its  jurisdiction  illegalU  or  with  material 
"  irregularity  ?" 

"  I  am  clearly  of  opinion  that  this  clause  contemplates  cases  other 
11  than  those  referred  to  previously  m  the  same  section,  namely,  where 
"  the  Court  has  either  exercised  a  jurisdiction  not  vested  in  it  01  refused 
11  to  exercise  a  jurisdiction  vested  in  it,  and  that  it  IK  intended  to  refer  to 
the  class  ot  cases  where  the  Court  having  jurisdiction  and  exercising  it 
violates  a  rule  ot  law  or  of  practice  relating  to  procedure,  that  is,  in  the 
mode  m  which  it  exercises  its  jurisdiction  The  use  of  the  word  '  acted 
seems  to  indicate  this  to  be  the  true  position,  and  the  current  of  autho- 
rity in  the  numerous  cases  that  have  been  cited  at  the  bar  also,  I  think, 
bears  out  this  construction.  The  Privy  Council  has  decided  that  the 
clause  does  not  apply  to  erroneous  opinions  of  law,  Amir  Hassan  Khan 
v  Sheo  Baksh  Singh  (2)  and  that  is  intelligible  upon  the  principle  that, 

(i)   ii  M.  220  (229)  ~^9 (2)  ii  C   6 
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1894      "  *n  foxing  aa  opinion  on  a  question  of   law,   the  Court  merely   goes 
AUG.  6.   "  through  a  mental  operation  and  6annot  bo  said  to  be  '  acting.' 
_  1    '  "  Taking  it,  then,  that  the  clause  is  applicable  only  to  errors  of  pro- 

FULL      "  cedure,    it   is   not   in   every   case   that   the   High   Court   would,    in   the 
BENCH.    "  exercise  of  the  discretionary  power  granted  it  oy  the  section,  interfere 
—       "  in  revision.     Their  interference  would  be  confined  to  cases  where  the 
^rJ^ii^  "  illegality  or  one  irregularity  was  such  as  had  occasioned  or  might  occa- 
*  '    •'*    "  sion  a  substantial  failure  of  justice. 

Now,  in  the  first  case  under  reference,  that  of  an  Appellate  Court 
"  disposing  of  a  suit  on  a  point  taken  by  itself  in  appeal  without  affording 
44  the  parties  an  opportunity  of  proving  what  was  necessary  to  meet  that 
*'  point,  there  is,  in  my  opinion,  an  irregularity  in  procedure  as  grave  as 
"  it  would  be  to  decide  a  suit  without  hearing  the  parties  at  all,  and  in 
"  that  view  I  would  hold  it  to  be  a  '  material  irregularity  '  in  procedure 
44  within  the  meaning  of  Section  622.  In  the  second  case,  the  admission 
44  and  hearing  of  an  appeal  that  was  time-barred  was,  in  the  absence  of  a 
"  special  order  for  its  admission,  passed  after  the  Court  was  satisfied 
"  that  there  was  sufficient  cause  for  the  delay,  a  patent  illegality  in 
44  procedure,  for  under  Section  4  of  the  Limitation  Act  '  every 
"  appeal  presented  .  .  after  the  period  of  limitation  prescribed  there- 
"  for  .  .  shall  be  dismissed  '  subject  of  course,  to  the  [422]  '*  ex- 
44  ception  just  stated,  which  did  not  exist  in  this  case.  One  of  the 
44  principles  of  justice  is  that  there  should  be  finality  to  litigation  in 
41  certain  events  and  the  law  of  limitation,  among  others,  supplies  instances. 
44  So  the  illegality  here  was  one  affecting  the  interests  of  justice.  In  both 
"  cases,  moreover,  apart  from  theory,  thefe  has  been,  in  fact,  a  failure  of 
41  justice,  because  in  the  allied  suits  in  which  a  second  appeal  happened  to 
44  lie,  the  Division  Bench  has  set  aside  the  proceedings  of  the  Judge  in  both 
14  the  matter  now  under  reference. 

14  I  would,  therefore,  answer  the  reference  in  the  affirmative  to  the 
44  effect  that  the  errors  in  procedure  werc  ,such  as  to  be  liable  to  revision 
41  by  this  Court  under  Section  622  of  the  Code  of  Civil  Procedure." 

These  petitions  came  on  for  final  disposal  after  the  expression  of  the 
opinion  of  the  Full  Bench,  and  the  Court  delivered  the  following 

JUDGMENT. 

According  to  the  view  of  the  majority  of  the  Full  Bench,  these 
petitions  must  be  dismissed. 

They  are  dismissed  accordingly  with  costs. 
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APPELLATE  CIVIL 
Before  Mr,  Justice  Muttuaami  Ayyar  and  Mi    Justice  Daviea. 
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RAMAHAMI  KAMAIA   NAIK    (Defendant),    Appellant   v 

SUNDARALINGASAMI   KAMAYA   NAIK    (Plaintiff),    Respondent  * 

[31st  July  and  1st,  2nd,  3rd,  7th,  8th,  9th,  and  10th  August,  1893  and 

2nd  March,    1894.] 

Ihndu  law — Succession — Manu,  Chapter  IX,  slokas  122  and  us — Rule  of  selection  a\ 
between  an  elder  son  by  a  wife  of  an  inferior  class  of  caste  and  a  junior  wn  b$  rJ 
iwfe  equal  in  taste — Dagger  wife — Meaning  of  the  term  bhoga  street— Custom 
showing  preference  in  succession  for  the  sons  by  a  senior  wife  to  those  by  a  junior 
wife — Nearness  of  blood  as  a  ground  of  preference  between  brothers  of  the  half 
and  full  blood  respectively. 

In  case  of  disputed  succession  to  indivisible  property  between  sons  who  are 
born  of  mothers  of  the  same  caste  hut  of  different  classes  therein,  the  nght  of 
a  junior  son  by  a  first  married  wife,  if  she  be  of  higher  class,  is  superior  to  that  of 
an  elder  [423]  son  of  a  wife  of  lowei  class  Thus  when  a  Sudra  marries  a 
woman  of  his  caste  but  01  an  inferior  class,  as  a  dagger  wife,  in  addition  to  his 
wife  equal  in  caste  to  him,  the  rule  of  selection  is  in  fa\our  of  his  son  by  the 
latter  by  reason  of  the  motficr  being  of  4  higher  class 

A  valid  custom  prevails  among  the  Kumbla  /emmdars  whereby  the  son  by  a 
senior  wife  has  a  pnoY  right  of  succession  to  a  son  by  a  junior  wife,  although 
the  latter  may  be  the  e[der  son,  seniority  referring  to  the  date  of  the  maniiigc 
and  not  the  age  of  the  wife 

Neainess  of  blood  is  no  ground  of  preference  under  the  Mitakshaia  hw  in 
case  of  disputed  succession  to  co-parcenary  property  which  is  partible,  and  it  is 
likewise  no  giound  of  preference  when  such  property  is  impartible  When, 
therefore,  family  piogerly  belongs  to  a  co-parcenary  family  consisting  of  iwo 
brothers  of  a  deceased  propositus — one  of  the  whole  blood  and  one  of  the  half 
Mood — m  the  absence  of  a  specification  to  the  contrary,  the  brother  ihnt  is 
entitled  to  succeed  to  the  property  is  the  eldest  in  years 

[F,  27  A    203   (252)=2  A.LJ    720=A  W  N    (19M)   244,    R-,    1    CM    388   (401), 
9  Ind    Cas    76  (78)  =24  M  L  J    271   (273)] 

APPEALS  against  the  deciee  of  C  Venkobah,  Subordinate  Judge  of 
Maduia  (West),  in  original  suit  No  21  of  1889 

The  facts  of  the  case  appears  sufficiently  foi  the-  purpose  of  this  report 
in  the  judgment  of  the  High  Court 

The  Subordinate  Judge  passed  the  following  decree 

"  T  disallow  the  claim  of  plaintiff  to  the  exclusive  possession  of  the 
."  zemmdan  and  its  appurtenances  as  described  in  Schedule  A,  and  to  the 
"  trusteeship  ot  the  devastanams  and  cliouliry  specified  in  Schedule  B,  ana 
"  also  to  the  mesne  profits  claimed  in  lespect  to  these  properties  I 
11  declare  the  equal  light  of  plaintiff  and  defendant  to  such  of  the  pannai 
"  lands  and  gardens  as  were  acquired  by  their  tather  since  he  became 
11  zemindar  in  1861  until  his  death,  and  to  the  lands  items  1  to  8  in 
"  Schedule  D,  and  dnect  that  an  account  be  taken  of  the  former,  and  that 
"  the  areas  of  the  latter  be  fixed,  and  that  the  lands,  after  taking  account 
"  and  fixing  the  precise  areas,  be  divided  into  two  equal  shares,  one  of 
"  which  I  direct  should  be  put  into  plaintiff's  possession,  I  declare 
"  plaintiff's  right  to  live  m  the  new  house,  the  description  of 
11  which  should  be  supplied  by  the  Commissioner  who  takes  an  account 
11  of  the  lands  I  declare  plaintiff's  right  to  receive  his  half  share  of  mesne 


LATli 
ClVlL. 

17  M,  472. 


'Appeals  Nos   78  and  95  of  1891. 

aoa 


it  M«L  424 


INDIAN*    DECISIONS,    KF.W    SERIES 


[Vok 


17  M.  422. 


"  profits  on  the  lands  above  specified  from  14  October  1885  till  he  is  put 
"  in  possession  or  for  three  years  from  this  date  whichever  event  first 
"  occurs.  1  declare  plaintiff's  right  to  a  half  share  in  the  jewels,  moveables 
"  and  Government  securities,  &c.,  mentioned  in  Schedule  E  or  to  such 
"  of  them  as  exist;  their  discovery,  values  and  partition  are  left  to  a 
"  Commissioner,  who  should  be  appointed  for  the  purpose,  [424]  and  who 
"  should  make  over  to  plaintiff  his  share  in  them  or  their  value.  I  think 
"  plaintiff  is  entitled  to  proportionate  costs  on  the  claim  allowed.  Defend- 
"  ant  should  pay  the  same,  \»hile  plaintiff  should  pay  the  costs  of  defendant 
"  on  the  claim  disallowed." 

The  defendant  and  plaintiff  preferred  these  appeals  to  the  High  Court, 
respectively. 

The  Advocate- General   (Hon.    Mr.    Spring   Branson),    Kama    liau   and 
Subramanya  Ayyar,   for  appellant. 

Bhashyam  Ayyangar,  Dcsikachanar  and  Manga  Ramanaja  Chariar,  for 
respondent. 

JUDGMENT. 

This  is  a  suit  to  establish  the  plaintiff's  title  to  the  zemindar!  of  Saptur 
in  the  Madura  district  together  with  its  appurtenances,  and  for  the  plaint- 
iff's half  share  of  such  properties  belonging  to  the  late  zemindar  as   are 
partible      T.te  suit  is  valued   at   some  five   (/>)   lakhs  of  rupees,    and  the 
following  facts  are  admitted,   namely,   that  the   zemindari   and  its  appur- 
tenances   are    impartible;    that    the    plaintiff    is    the    son    of    Nagayasami 
Kamaya   Naik,   who  was  the  last   zemindar  but  'one  of   Saptur;   that  the 
defendant   is   another  son  ut   the   same  person;    that,    after  the   death   of 
their  father  in  October    1885,    his    eldest    son,    also    called    Nagayasami, 
succeeded  to   the   zemindari,    that   this   Nagayasami   died,    while   a   minor 
under  the  Court  of  Wards,  unmarried,  on  the  -31st  of  December  1887,  the 
succession  to  whom  is  now  the  subject  in  dispute,   and  that  the  plaintiff 
is  the  eldest  surviving  son  of  the  previous  Nagayasami,  being  aged  9  years 
at  the  time  of  suit,   while  the  defendant  was   agod  only   7   years   at   that 
time.     The  plaintiff  claims  the  succession  by  his  mother,   Nagammal,    as 
his  next  friend,  as  the  senior  in  age  of  the  surviving  brothers  of  Nugaya- 
sami  Kama}  a  Naik,  the  last  male  holder,  according  to  the  law  and  custom 
of   primogeniture.     The   defendant   pleads   his   right   to   the   succession   in 
preference  to  plaintiff  on  four  (4)  main  grounds,  namely,  first,  that  plaint- 
iff's mother,  Nagammal,  was  not  legally  married  to  their  father,  and  that 
plaintiff  was,   therefore,   an  illegitimate  son;   while  he,    the   defendant,   is 
admittedly  the  legitimate  son  b}  his  motlter,   Muthuvcerammal;  secondly, 
that  even  if  the  plaintiff's  mother  was  legallv   married  to  the  late  zemin- 
dar, she  was  a  lad}   of  a  different  and  inferior  caste  and  rank  to  that  of 
the   defendant's   mother;   thirdly,    that   by    family   custom,    the   defendant 
is  entitled  to  succeed  by  reason  of  his  mother  having  been  married  prior 
to  the  plaintiff's  mother,   and  fourthly,   that  he  is   a  full    [428]    brother 
of  the  last  holder  of  the  zamindari,  while  plaintiff  is  only  the  half-brother. 
The  first  question  then  for  decision  is  whether  the  plaintiff's  mother 
was  the  lawful  wife  of  his,   the  plaintiff's  father;  and  this  question  has 
branched    into   two   issues.     One    is    whether    the    plaintiff's    mother   was 
married,  in  fact,  to  the  plaintiff's  father,  or  kept  as  his  mistress,  and  the 
other  is  whether  she  was  of  a  different  and  inferior  caste  to  that  of  the 
father  of  the  plaintiff,  and  therefore  no  valid  marriage  could  be  contracted 
between   them.     The    Subordinate   Judge   has    found    that   the    plaintiff '$ 
mother  was  married  to  the  plaintiff's  father  in  1875  in  the  dagger  form; 
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that  a  daggei  is  used  by  the  Saptm   /emmdais,  who  ure  burnamed  Kattaii       1894 
Kamava  in  the  case  of  inequality  in  the  caste  or  social  position  of  the  bridge;    MARCH 
that  though  the  customary  rites  of  the  Kurnbla  caste  \\ere  also  perfoimed,          2, 
yet  the  use  of  the  daggei  was  an  essential  addition,  and  that,  though  accord-       _ 
mg  to  his  finding  she  was  of   a  diffeieiit  and   infenoi    caste  to  that  of  the     /\PPFL- 
plamtiff's  father,    }et  that   did  riot  invalidate   the  mamage  LATE 

In  appeal  No    78  oi  1891,  the  defendant,   as  appellant,  contends  that      QVIL 

there    was   no   mairmge,    in   tact,    between    I  he    plaintiff's   mother    and    his 

father,    and    that    the   plaintiff's    mothei    being   of    Ji    diffeient    and   inferior    17  M  422. 
caste,   could  not,   according  to  the  custom  of   the  plaintiff's  father's  caste, 
have  been  legally    married  to  him 

The  plaintiff,   as  appellant,  in  appeal  No    95,   contests  the  finding  of 
the    Subordinate   Judge    that    his    mother   was    of    .1    diffeient    and   inferior 
caste  to  that  of  his  father      As  to  the   fact  inn   of  marriage,   there  is  volu- 
minous evidence,  both  oiul  and  documentary  ,  to  piove  bevond  a  doubt  that, 
on  the  9th  of  July   1875,  the  plaintiff's  mothei    was  united  to  the  plaintiff's 
fathei  by  a  number  of  ceiemomal  rites      It  is  needless  for  us  in  appeal  to 
repeat  in  detail  what  has  been  fulh    set  foi  th  on  this  subject  in  the  judg- 
ment of  the   Suboidmate  Judge,    because  the   defendant   himself   does  not, 
and  cannot,   dispute  that  on  the  date  named   some   ceiernomul  took  place 
for  the  union  between  the  plaintiff's  mothei   and  his  father      That  evidence 
establishes  that  on  the  9th  of  July    1875,   the  maniages  of'thiee  men  weie 
celebrated,  two  of  whom  weie  prisons  ol    the  name  of  Thumba\asami   and 
Thathaya  Naik       On  that  same  da\    the  plaintiff's  mother,  Nagamm.il,   and 
her    sister,    Kumui animal,    admittedly     \\ent    thiough    u    toim    of    marriage 
with  the   zernuidai,    the  plaintiff's  tathei ,   in    winch   foiiu   a   dagger    played 
[426]    a  very  prominent  pait      The  defendant's  case  is  that  the  zemindar 
did  not   appear  in  peisou   at  the   ceiemomal   but   w  as  lepresented   by   this 
dagger,    and    that    the    third    biidegronni    who    was    piesent    was    not    the 
zemmdai    but   a   band}    duver  of   his   named    Hamasami,    and   that,    owing 
to   the   non-piescnce   of   the   zemmdai,    theie   could   not   have   been   a   valid 
marraige   between   him    and   the   t\\o   ladies   with   whom   he   was   undoubt- 
edly   united    on    that    occasion    (though    as    the    defendant    says    only    m 
concubinage)    because    the    meie    t\  inp    of    I  ho    botlu    in    the    presence    of 
the   dagger   was   not    sufficient   to   constitute    a    valid   iimmage    ceremonial 
Exhibits  XXXII  and  XXXII-A  show  that,  in  the  yeai   1800,  it  was  report- 
ed  b)    the   Collectoi    that   the   mere    tying   of    the   bottu   did   not    of   itself 
constitute   a  marriage,   but  simply   signified  a   promise  ot   constancy      The 
plaintiff,    011   the   other  hand,    as*cits   that    the   drixei    Hamasami   was   not 
married    on    this    occasion,    but    six    months    before,    and    that    the    third 
bndegioom  who  was  present  was  the  /emiiidai  himself,  and  that  the  dagger 
was   used   only    as   an    addition   01    an   ornament   to   the    ceremony      It   IB 
the   presence   of   this   daggei    which   has   given   use   to    all   the    uncertainty 
as  to  whether  it  was  a  form  of  mamage  or  of  concubinage  that  was  adopted 
on  the  occasion      The  defendant's   argument   is  that  the   daggei    was   that 
to  represent   the   zemmdnr   as  he  did  not    attend   in   peison,    and   that,    by 
his   non-attendance,    there   could   have   been   no   joining   of   hands   or   other 
essential    for    constituting    a    valid    marraige,    for,    to    constitute    a    valid 
marriage,    there   must   be,    if   the   mamage   is    a    saciament,    the   due   per- 
formance   of   nuptial    rites    (Brindavana    v     Rudhamam)    (I)    and,    if    it    is 
a  contract,   there  must   be   an   intention   to   mniry       It  is   argued   that   the 
very  absence  of  the  zemindar  showed   there  was  no  intention  on  his  part 

(i)   12  M|  72.  ' 
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1894       ^o  mun*y»  ^  ^le  marriage  WHS  a  contract,  and  that,  if  it  was  a  sacrament, 
MARCH    ^e  essentials  for  the  due  performance  of  nuptial  rites  could  not  have  been 
performed      The  plaintiff's   argument   is   that   the   nuptial   rites  were  duly 
performed,  the  zemindar  being  present,  that  the  dagger  was  there  merely 
as   un   ornament»    Nnd    that    it    was    customary    for   people    of   the    zemin- 
l  s  cas^e  ^°  liave    a    dagger    paraded    on    the    occasion    of    marriages. 
rIVIL      The    Subordinate    Judge    has    found    that    the    dagger    was    there    for    the 

'      purpose    of    indicating    that    the    two    ladies,     Nagainmal  and  her  sister, 

17  M  422.  K-umarammal,  whom  the  zemindar  married,  were  of  an  [427]  inferior 
caste  and  rank.  We  consider  that  the  evidence  on  behalf  of  the  plaintiff 
as  to  the  actual  presence  of  the  zemindar  at  the  ceremonial  is  overwhelm- 
ing. Not  only  is  there  the  direct  evidence  of  many  of  the  plaintiff's 
witnesses,  who  were  present  on  the  occasion  to  the  effect  that  the  driver 
Ramasami  was  not  married  at  that  time,  and  that  the  zemindar  himself 
was  the  third  bridegroom,  but  there  is  also  documentary  evidence  showing 
clearly  that  the  zemindar  arid  no  one  but  the  zemindar,  was  one  of  the 
three  bridgrooms  present  on  the  occasion.  Thus  Exhibit  C  series,  which 
are  the  zemindar's  own  palace  accounts  showing  the  money  received  and 
disbursed  for  the  marriage  festival,  is  unequivocally  headed  as  for  the 
marriage  of  the  zemindar,  and  in  those  accounts  there  are  items  of 
expenditure  which  could  apply  only  to  the  zemindar,  such  as  the  receipts 
of  moyi  or  wedding  presents  which,  from  the  persons  who  made  them, 
could  only  have  been  made  to  .the  zemindar.  There  is  an  entry  for  the 
cost  of  horses,  for  the  procession  called  the  '  yekalichi  '  for  the  outside 
bridegrooms,  with  another  entry  for  a  similar  procession,  which,  b\  infer- 
ence, must  be  taken  as  referring  to  the  inside  bridegroom,  the  zemin- 
dar. There  is  an  entry  for  the  costs  of  a  toe-ring  put  upon  the  zemindar. 
These  accounts  read  with  Exhibit  D  further  show  the  purchase  of  two  rich 
silk  marriage  cloths  called  kandangi,  which  could  have  boen  intended  only 
for  the  ladies  united  to  the  zemindar;  for  the  other  two  women,  who  were 
married  on  that  day,  were  poor  dependants  of  the  zemindar  who  would 
not  have  had  such  valuable  cloths  bestowed  upon  them.  These  marriage 
accounts  further  show  very  liberal  expenditure  in  other  matters,  such  as 
the  distribution  of  rice  which  was  made  on  far  too  large  a  scale,  if  only 
persons  of  ordinary  rank  had  been  married.  Another  account  (Exhibit 
E-I)  is  proof  that  drummers  were  paid  for  four  marriages.  This  shows 
that  the  two  ladies  must  also  have  been  married;  for,  if  the  defendant's 
account  were  true,  there  could  onl}  have  been  three  marriages 

Against  this,  defendant  has  adduced ''no  evidence  of  nm  value  to 
prove  that  the  zemindar  was  not  present  in  person,  and  lie  has  carefully 
avoided  bringing  forv\  ard  any  evidence  as  to  what  realh  did  take  place  on 
the  occasion  in  question.  There  is,  therefore,  no  ground  whatever  for  the 
assertion  that  the  zemindar  was  not  present  at  the  time;  and  those 
witnesses  who  speak  to  his  presence  speak  also  to  his  going  through  the 
necessary  acts  which  were  necessary  to  constitute  a  valid  marriage  between 
people  of  the  [428]  Kumbla  caste.  The  defendant's  contention,  therefore, 
that  there  could  have  been  no  valid  marriage  in  consequence  of  the  absence 
of  the  zemindar  falls  to  the  ground.  Extraneous  evidence,  however,  has 
boen  produced  on  the  defendant's  behalf  for  the  purpose  of  showing  that 
ladies  united  to  the  zemindar  by  marriage  ceremonials  in  which  the  dagger 
was  used  were  not  deemed  to  be  his  lawful  wives.  For  instance,  it  is 
shown  that  Kumarammal,  the  plaintiff's  mother's  sister,  who  was  united 
to  the  zemindar  at  the  same  time  as  herself,  and  another  lady 
Muttukamatchi  Ammal,  who  was  aJso  on  another  occasion  united  to  the 
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zemindar  according  to  the  dagger  form,   weie  called  bhoga  strees — a  word       1§94 
indicating  concubine.     In   common   parlance   it   may   be    applied   to   a   con-    MARCH 
cubme,    as  it  is   the  ordinary   dictiomir}    meaning  of  the  term      But  it  is         g 

also  used  m  a  secondary  sense      In  Lmga  Bhattiya,  kanda  2,   verse  264, 

the   term   '  bhogini  '   is  used  to  denote  the  wives  of  kings  other  than  the     A.PPEL- 
royal  wife,    who  is   called   '  mahishi/    because   she   is   anointed       The   royal       LATE 
wife  is  called  mahishi,  because  she  is  adored,  the  other  wives  being  called     CIVIL 

bhogmi  for,   with  them,    there  is  bhoga   or  enjoyment      Again   in   Sabdha       ' 

Ratnacani,  page  817,  the  term,  bhogmi,  is  said  to  signify  (1)  a  female  17M.422 
seivant,  (2)  a  dancing  girl,  and  (8)  wives  other  than  the  one  consecrated 
Fmther  in  Monier-Wilhams'  Dictionary,  page  728,  the  term  '  bhogmi  ' 
IB  explained  to  mean  either  the  concubine  of  a  king  or  a  wife  not  regularly 
consecrated  with  him,  we  find  also  that  there  is  other  evidence  counteract- 
ing the  effect  of  the  use  of  the  word  bhoga  stree  as  applied  to  these  ladies 
In  the  vciy  papeis  (Exhibits  II  to  IV),  m  which  Muttukamatchi  Arniiml  is 
icferied  to  LIH  a  bhoga  stiee  of  the  late  zammdai,  she  is  spoken  of  both 
by  herself  and  by  the  zemindar  as  his  wife,  and  uith  reference  to  Kumar- 
ammal  who,  at  the  heading  of  the  account  (Exhibit  Via)  showing  her 
funeral  expenses,  is  icf erred  to  as  a  bhoga  stree,  we  find  that  her  funeral 
ceremonies  ^ere  conducted  as  only  those  of  a  wife  would  have  been  Thin 
appears  in  the  account  Via  itself,  as  well  as  in  the  accounts  JJJ  and  LLL 
series,  for  it  is  in  evidence  that  ceremonies  therein  mentioned,  such  as 
fixing  a  gnnding  stone,  with  the  due  performance  of  the  Shastras  uould 
only  have  been  performed  for  a  wife  Further,  we  find  that  one  Mnnug- 
leswari,  v\ho  WHS  an  ndmitted  concubine  of  the  zemindar,  not  married  to 
him  in  dnggei  01  other  form,  is  referred  to  by  him  as  a  moha  stree  not  a 
bhoga  stree  The  defendant  has  exhibited  a  document  (Exhibit  XXV) 
[429]  which  purports  to  be  a  genealogical  tree  of  the  Saptui  zemindars, 
and  which,  it  was  said,  \\as  approved  b\  the  late  zemindar  himself  In  this 
document  his  wives  are  named,  but  v\e  do  not  find  the  names  ot  ail}  of  the 
dagger  wives  there  appearing  This  document  is,  however,  one  of  doubtful 
authenticity,  and  there  is  nothing  certain  to  show  thai  the  zemindar  ever 
saw  it  or  appioved  of  it  Besides,  at  the  time  that  it  is  said  to  have  been 
prepared,  numely,  in  1874,  the  plaintiff's  mother  and  her  sister  had  not 
been  united  to  the  /einmdai  Reference  has  further  been  made  to  tuo 
birth  registers,  the  one  being  Exhibit  XXVIIa,  in  which  the  plaintiff's 
birth  on  the  25th  June  1880  is  entered  with  onl}  his  mother  Nagammal's 
name,  no  reference  being  made  to  the  zeimndiu,  and  the  other  being 
Exhibit  XXVIIb,  wherein  the  defendant  B  birth  on  the  23rd  of  September 
1881  is  entered  \uth  the  zcmmdai  as  his  lather,  but  as  we  have  nothing 
to  show  upon  whose  01  upon  what  inhumation  the  officers  concerned  made 
those  registers,  and  no  explanation  has  been  taken  from  them  for  the  diff- 
erence in  the  one  ease  toi  enteimg  the  niothei  H  name  and  m  the  other  for 
entering  the  father's  name,  the  entries  are  conclusive  of  nothing.  We  cannot 
infer  that  the  leason  for  the  difference  \\ns  the  illegitimacy  in  the  one  case 
and  the  legitimacy  in  the  other  On  the  other  hand,  it  has  been  shown  on 
behalf  of  the  plaintiff  that  his  mother  has  always  been  treated  as  a  wife 
<A  the  zemindar  One  of  the  admitted  wives  of  the  zemindar  has  stated 
in  Exhibit  XXXIIIc  that  for  about  a  year  the  dagger  wives  of  the  zemin- 
dar were  living  together  with  herself  and  the  other  admitted  wives 
Though  it  appears  that  they  aftei wards  lived  in  separate  apartments  in  tht1 
palace,  it  was  m  the  palace  the>  lived  and  not  outside  it  as  the  concubines 
did  It  also  appears  that  when  the  late  zemindar  was  committed  to  jail 
in  1884,  and  his  wives  were  sent  to  Bodmayakkanur  to  be  taken  care  of 
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by  the  zemindar  of  that  place,  the  plaintiff's  mother,  as  well  as  another 
dagger  wife,  accompanied  them  (Exhibit  XXXYIIIJ).  In  Exhibit  YVY 
the  defendant's  mother  herself  treated  Muttukamatehi  Ammal,  a  dag- 
ger wife  alread}  alluded  to,  as  a  married  wife  of  the  zemindar,  her 
husband.  In  Exhibit  WWW  the  same  Muttukamatehi  Ammal  and 
the  plaintiff's  mother  joined  (\\o  of  the  admitted  wives  in  a  peti- 
tion to  the  Board  of  Keicuue  against  the  defendant's  mother,  claim- 
ing equalitx  between  themselves  and  the  defendant's  mother.  Plaintiff 
himself  performed  the  first  annual  ceremonies  of  his  father  jointly 
[430]  with  the  defendant,  as  shown  in  Exhibit  JJ,  and  there  is  nothing 
to  show  that  the  defendant's  mother  objected  to  the  plaintiff's  doing  so; 
and  after  the  death  of  the  husband,  the  late  zemindar,  she,  the  plaintiff's 
mother,  \\as  treated  as  a  wife  by  the  Government  officials  concerned  with 
the  Court  of  Wards  (see  Exhibit  8  among  others)  Ft  is  unnecessary  to 
refer  to  all  the  evidence  proving  that  the  plaintiff's  mother  \\as  lawfully 
married  to  the  zemindar,  and  her  recognition  as  Ins  lawful  wife,  because, 
except  for  the  circumstances  \\hich  have  been  mentioned  above,  as  urged 
on  behalf  of  the  defendant  and  which  have  been  explained,  all  the  rest  of 
the  evidence  is  hi  her  favour  WTe  have,  therefore,  no  hesitation  in  agree 
ing  with  the  Subordinate  Judge  that  the  plaintiff's  mother  was  the  law- 
ful, though  a  dagger  wife  of  his  father,  provided  there  \\as  no  impediment 
to  their  marriage.  The  impediment  pleaded  b\  the  defendant  is  that  the 
lady  being  of  a  different  and  inferior  caste  to  that  of  the  zemindar,  could 
not  be  lawfully  wedded  to  him  It  is  not  contended  that  in  the  absence  of 
a  particular  custom  such  a  mariiage  would  be  invalid  in  the  face  of  the 
rulings  of  the  Priv\  Council  in  Inderun  Valunyypooly  Tavcr  v  Ramasawmy 
Pandia  Talavcr  (1)  and  liainamani  Annual  v.  Kulanthai  Natchear  (2). 
In  the  former  case  it  uas  held  that,  b\  Hindu  luw,  marriage  between 
Sudras  where  the  husband  is  of  a  superior  caste  to  that  of  his  wife,  is 
valid,  and  in  the  latter  ease  that  a  marriage  between  a  man  of  one  sub- 
division of  the  Sudrn  caste  with  a  woman  of  another  sub-division  of  the 
Sudra  caste  is  valid  by  Hindu  law  But,  what  the  defendant  sets  up  is  a 
local  or  caste  custom  among  the  Kumbla  Kaiks  prohibiting  such  unions 
The  learned  Advocate-General  has  referred  to  Mr.  Mandlik's  work  on  the 
Mayukha  and  Yadnavalkya  (pages  400  et  scq.)  to  prove  that  usage  will 
override  the  ordinary  Hindu  law,  and  contends  that  he  has  in  this  case 
proved  the  custom  set  up.  On  this  point,  \\e  find  with  the  Subordinate 
Judge  that  there  is  no  reliable  evidence  whatever  of  am  such  custom  pre- 
vailing among  the  zemindars  of  the  Kumbla  caste.  The  evidence  in 
respect  thereto  is  only  oral  and  is  of  a  meagre  description.  It  is  true 
that  the  plaintiff's  mother  lias  endeavoured  to  show  b\  recitals  in  docu- 
ments relating  to  herself  or  to  her  relatives  (Exhibits  B,  GG,  GGG, 
and  DDD)  that  she  uas  of  exacth  the  snme  caste  as  the  [481] 
zemindar's  and  it  is  true  that  the  defendant  has  also  endeavoured  b} 
evidence  (Exhibits  XA,  XB  and  XIII)  equally  suspicious  because  the 
documents  on  both  sides  are  all  of  recent  date  and  after  the  death  of  the 
late  zemindar,  to  prove  that  she  was  not  so.  The  Subordinate  Judge  has, 
however,  found  that  her  caste  was  not  Kumbla  Totiya  as  the  zemindar's 
was,  but  Parivara  which  he  treats  as  an  inferior  caste.  But  one  thing  is 
certain,  amd  that  is  that  they  were  both  of  the  Sudra  caste  and  that  legal 
marriage  was  possible  between  them.  The  zemindar  would  never  have 
attempted  to  marry  a  woman  whom  he  knew  he  could  not  marry,  and  the. 
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legal  presumption  is  that  when  there  is  a  iiiainage  111  fact  theie  is  a  mar- 
nage  m  law  (Inderun  Valungypooly  Tavcr  v  Ramasawmy  Pandia 
Talaver  (1).  There  is  no  proof  of  a  special  custom  in  this  case  prohibiting 
such  marriage  ___\ 

The    second    mam    point    ioi    detei  ruination    m    the    case    is    whether,     APPLL- 
having  found  that  the  marriage  of  plaintiff's  mother  with  his  father  was       LATE 
a  valid  marriage,  the  plaintiff's  mother  \\as  of  a  caste  and  lank  mfernor  to      CIVIL 

the  defendant's  mother's,  and,  if  so,  whether  that  would  entitle  the  defend- 

ant   to   succeed   in   preference   to    the   plaintiff      Although    they   both    were    17M.42?, 
of  the  Sudia  caste,  we  have  no  difficulty   in  deciding  that  the  status  and 
rank    of    the    plaintiff's    mother    v\as    mfenoi    to    that    of    the    defendant's 
mother.     The  defendant's  mother  \\iis  the  daughter  of  a  zemmdai ,   while 
the  plaintiff's  mother  was  the  daughter  of  an  oidmary  lyot     The  defendant's 
mothei   had  no  strain  of  mixed  blood,    while  the   plaintiff's  mothei    was  of 
the  Parivara  caste  or  the  descendant  of  parents  of  illegitimate  ongin — vide 
paragraphs    35    and    36    of    the    Subordinate    Judge's    judgment — the    cor- 
rectness of  the  conclusion  in  which  Iheie  is  no  giound  for  disputing      The 
inferiority  of  the  plaintiff's  mothei 's  status  as  wife  is  the  onty   leasonable 
explanation  foi  the  presence  of  the  dagger  at  her  rnariiage      In  the  case  of 
the  admitted  wives  of  the  zemindar,  theie  was  no  daggei   used  when  the^ 
were  married,  so  that  the  only  way  to  account  foi   its  use  at  the  marnage 
of  the  plaintiff's  mothei  is  that  it  was  intended  to  indicate  her  status  as 
an  inferior  description  of  wife  01  as  a  daggei  wite       If  it  was  not  intended  to 
denote  the  inferiont)   of  status  of  the  plaintiff's  mother,  no  other  satisfac- 
tory explanation  is  afforded  by  the  evidence  for  the  use  of  the  dagger     The 
theory   [432]   for  the  defendant  that  it  represented  the  zemindar  who  was 
absent  has  been  already  exploded      There  is  no  proof  that  the  dagger  was 
invariable  used  in  the  case  ot  all  marudges  between  people  of  this  caste      In 
fact,  it  is  admitted  that  the  use  of  the  dagger  is  exhemely  raie,  and  onl> 
two  or  thiee  instances  of  it   are  given  in  the  plaintiff's  evidence      There 
aie  also  other  circumstances  indicating  that  the  marriage  ot  the  plaintiff's 
mothei  was  not  conducted  in  the  same  uaj   m  which  the  mairmges  of  the 
zemindai's  regular   \\ives   wcie   celebiatcd      Considerably   lens   mone}    was 
spent   upon  it  than  in  the  case  of   the   admitted   \\ives,    and  it  was  com- 
bined with  the  marriages  of  t\\o  other  people  ot  inferior  nink — of  persons 
who  were  poor  dependents  of  the  zemindar — one  indeed  of  whom,   Thum- 
bayasami,    was   a   biothei    of  the   plaintiff's   mothei         Then   the   plaintiff's 
mother   and    the    other    dagger    wives,    as    a    rule,    lodged    separately    and 
messed  separately  from  the  other  \\ives      It  is  therefore  cleai   to  us  that 
the  plaintiff's    mothei    Mas    in    status    and    rank    inferior    to    hei    husband 
and   the   defendant's   mother      The   question   then   arises   \\hethei,    having 
found  the  plaintiff's  mother  and  the  defendant's  mothei  to  be  of  the  same 
mam  caste,  namely,  Sudras,  though  not  of  the  same  division,  the  difference 
in  their  rank  or  status  would  make  them  of  a  different  class  within  the  mean- 
ing of  sloka  125,  Chapter  IX,  Manu         That  sloka  is  to  this  effect     "  as 
11  between  sons  born  of  wives  equal  in  their  class  and  without  any  other  dis- 
"  tmction,  there  can  be  no  seniority  in  right  of  the  mother,  but  the  seniority 
11  ordained  by  law  is  according  to  the  birth  "     The  learned  vakil  for  the 
plaintiff   maintains    that    Manu    alluded    only    to    caste,    as    he    was   there 
dealing  with  caste,  and  that  an^  other  construction  would  be  meaningless, 
But  the  ancient  author  seems  to  have  been  dealing  with  the  equality  of 
wives  generally,   and  it  is  quite  possible,   ns  in  this  case,   that  two  ladies 
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may  be  of  the  same  main  caste  and  yet  belong  lo  different  sub-divisions  of 
that  caste,  and  therefore  be  unequal  in  class  or  rank.  The  strict  literal 
translation  of  the  phrase  rendered  us  *  wives  equal  in  their  class  '  is  '  like 
wives  '  which  would  allow  of  the  wider  interpretation  that  if  there  were 
any  substantial  inequality  in  the  rank  or  status  of  the  wives  they 
would  not  be  *  like  wives.'  Within  each  of  the  four  main  divisions  of 
Hindu  caste  it  is  notorious  th«»t  there  are  many  classes  or  ranks,  and  these 
are  perhaps  most  numerous  in  the  Sudra  caste,  and  it  appears  to  us  that 
their  Lordships  of  the  Privy  Council,  in  making  use  of  the  words  '  caste 
[488]  and  class  '  in  their  judgment  in  ft tnn dinks}*  mi  Aw  mat  v.  Sivanantha 
Perumal  Sethurayar  (1),  contemplated  inequalities  besides  those  in  the 
main  caste  only,  for  otherwise  the  \\ord  '  class  '  would  be  superfluous  if  it 
was  taken  to  be  synonymous  with  the  main  caste. 

We  are  therefore  prepared  to  hold  with  the  Subordinate  Judge  that 
what  is  indicated  in  the  text  of  Ma  mi  is  inferiority  of  the  class  of  the 
wife  more  than  that  of  the  main  caste  hi  this  vie\\ ,  and  finding  for 
reasons  already  stated  that  plaintiff's  mother  Mas  of  an  inferior  class  to 
that  of  defendant's  mother,  it  remains  to  be  decided  \\hether  that  fact 
would  be  ground  for  preferring  the  defendant  lo  the  plaintiff.  Sloka  122 
of  the  same  chapter  in  Manu  is  to  this  effect :  "A  younger  son  being 
"  born  of  a  first  married  wife  after  an  elder  son  had  been  born  of  a  wife 
"  last  married,  but  of  a  lower  class,  it  may  be  a  doubt  in  that  case  how  the 
"  division  shall  be  made." 

That  is  just  the  case  v\e  have  here,  but  unlortunately  Manu  has  not 
directly  decided  the  doubt  that  he  raises,  and,  as  the  Subordinate  Judge 
points  out,  there  appears  to  be  no  precedent.  The  point  was  noticed  but 
not  decided  in  the  Privy  Council  case.  Fed  da  Raniappa  Nayanivaru  v. 
Banyan  Sesha  nnut  Nayanivaru  (2)  The  two  slokas  128  and  124  follow- 
ing the  sloka  122  indicate  that  in  the  case  therein  contemplated  the 
younger  son  of  the  first  married  \vife  being  of  a  higher  class  would  take  a 
larger  share  of  the  property,  and  we  are  of  opinion  that  this  fact  taken 
with  the  implication  in  sloka  125  that  there  \vmild  be  a  difference  between 
the  sons  in  cases  where  their  mothers  were  of  different  classes  is  sufficient 
to  show  that  the  right  of  the  junior  son  by  a  first  married  wife  if  she  be 
of  higher  class  is  a  superior  right  to  (hat  of  the  elder  son  of  a  wife  of  lo\\er 
class.  •  It  follows  that  when  the  competition  between  thorn  is,  as  in  tins 
case,  to  an  indivisible  property,  the  right  of  him  who  has  the  superior 
right,  if  the  property  were  partible,  must  prevail.  We  therefore,  agree 
with  the  Subordinate  Judge  in  finding  o\i  this  point  in  favour  of  the 
defendant. 

We  consider  that  this  view  is  in  accordance  \\  ith  the  analogies  of 
general  Hindu  law  as  applied  to  partible  property  .  The  decisions  of  the 
Privy  Council  both  in  Rama'lakthnii  Annual  v.  Sivananlha  Perumal 
Sethurayar  (1)  and  in  Pedda  /?ama/>/>a  Nayanivnru  v.  Dangari  Seshamma 
Nayanivaru  (2)  are  authorities  only  for  [484]  the  proposition  that  as 
between  sons  bom  ot  wive*  equals  in  class  and  without  any  other  distinc- 
tion, there  is  no  seniority  in  right  of  their  mothers,  but  that  the  seniority 
recognized  by  law  is  according  to  birth.  Tn  the  present  case,  however, 
the  plaintiff's  mother  and  the  defendant's  mother  are  not  equal  in  caste 
or  class.  There  is  the  further  distinction  between  them,  viz.,  that  the 
former  is  a  dagger  wife,  whilst  the  latter  was  married  by  the  pure 
Kumbla  caste  rites  without  the  intervention  of  a  dagger.  In  the  Bangari 
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Palayam  case,  their  Lordships  of  the  Privy  Council  expressly   stated  that       1(94 
they   did   not   decide   what   would   be   the   proper   inle   of   succession   when    MARCH 
the  wives  were  of  H  different  caste  or  class      The  text  of  Manu,   Chapter         2. 

IX,    125,    as   interpreted    by    Kallukka    Bhatta,    on    which    then    Lordships 

rest  then   decision,  premises  the  case  of  sons  bom  of  uives  of  equal  caste     A.PPEL- 
and  without  any  other  distinction      This  case  hills  therefore  to  be  decided       LATE 
on  the  pnnciple  laid  doun    b^    their  Lordships   in   the   Urkad   case  in   the     CIVIL. 

following  terms       "  Now,  no  \\ork  of  tuithoritv  or  decision  duectly  relating     .  T 

'to  the  descent  of  piopeitv,  winch,  :it  the  present  day,  is  governed  by  17  M. 422. 
'  the  rule  of  primogemtine,  was  cited  at  the  Bar,  nor  have  wo  found  arn 
'  material]}  healing  on  the  question  We  must,  thorefoie,  decide  it  upon 
1  punciple,  and  by  analogy  to  the  tMstmg  gcmiul  la\^  ofr  inheritance  and 
1  upon  what  \ve  tind  laid  down  in  nuly  times  when  pmnogoniture  by 
1  general  law  conferred  &OTIIC  special  rights  and  pnvileges  which  no  longer 
1  exist  "  The  question  then  is  nhat  is  the  uile  suggested  In  analogy, 
first,  to  the  existing  Hindu  law  of  inheiitimccr  and,  next,  to  the  Hindu 
law  as  ifc  existed  in  eaily  times  when  piimogeniture  confened  by  the 
general  la\v  ceitain  special  rights  and  privileges9  Unrlei  the  former  we 
may  take,  b\  way  o\  analogy,  the  cases  in  Avhich  the  nval  claimants  of  an 
impartible  estate  aie  a  legitimate  junioi  son  and  an  illegitimate  senior  soil 
or  an  after-born  son  and  an  adopted  son  Tn  the  first  case,  among  Sudras, 
both  sons  take  shares  m  paitible  piopeity,  b\it  the  illegitimate  son  takes 
onlv  half  a  shaie  (Mitakshara,  CHiapter  T,  Section  XII,  sloka  3) 

This  is  the  first  exception  to  the  genurnl  rule  that,  though  sons  may 
share  m  paitible  property,  the  son  born  ot  a  concubine  is  only  a  secondary 
son  and  son  born  of  a  wife  is  the,  pnmarv  son  and  preferable  heir  to  im- 
partible property 

Turning  to  the  case  of  a  disputed  succession  to  an  impartible 
estate  in  which  the  rival  claimants  are  an  adopted  son  and  the  [Wfl] 
aftei-boin  legitimate  son,  it  is  stated  in  Dattaka  Chundiika,  Soctiou 
V,  82,  that  among  Sudias,  they  take  equal  shaies  in  partible  property. 
But  the  succession  to  impartible  piopert>,  ueveitheless,  devolves  on  the 
aftei-born  son  in  preference  to  the  adopted  son,  the  reason  being  that  the 
adopted  son  is  a  substitute  for  the  aurasa  son,  and  that,  uhen  tho  latter 
comes  into  existence,  he  excludes  the  substitute 

This  is  the  second  exception  to  the  geneial  uile  under  uhich  of  two 
sons  who  may  be  entitled  to  slime  alike  m  partible  piopert} ,  one  is  the 
principal  01  primary  and  the  ^otlier  as  a  meie  substitute  is  a  secondary 
son,  and  as  such  excluded  by  the  othei ,  though  his  jumoi  in  yeais,  from 
succession  to  impartible  propeit\  The  succession  ot  a  legitimate  son  to 
an  impartible  estate  in  preference  to  an  illegitimate  son,  and  of  an  after- 
born  son  in  pieference  to  an  adopted  son  does  not  rest  on  mere  mfeience 
In  Dattaka  Chandnka,  Section  V,  26,  a  vrdic  text  is  referred  to  as 
ordaining  that  lungs  shall  not  appoint  to  the  empire  any  of  the  twelve 
descriptions  ot  sons,  which  included  also  the  adopted  son  and  the  son  of  a 
female  slave,  \\hen  a  legitimate  son  existed  It  is  hardly  necessary  for 
us  to  add  that  the  Palayapats  of  Madura  and  Tinnevelh  were,  prior  to  the 
commencement  of  the  British  rule,  in  the  nature  of  petty  principalities  or 
tributary  chieftainships 

Looking  again  to  the  ancient  Hindu  law,  ue  find  an  analogy  m 
'anuJoma  '  marriages  A  Brahmin  was  m  former  times  at  liberty  to  marry 
a  Brahmin  wife,  a  Kshatnya  wife,  a  Vaisya  wife  and  a  Budra  wife;  so  a 
Kshatriya  was  entitled  to  have  a  Kshatnya  wife,  a  Vaisya  wife  and  a 
Sudra  wife;  so  it  was  permitted  to  it'  Vaisyn  to  have  a  Vaisya  wife  and  a 
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Sudra  wife.     Hence  it  is  stated  iu  the  Mitakshara,  Chapter  I,  Section  VIII, 
MARCH     ^*  ^  ^ia*  ^llB^Hnyeti  do  occur  of  a  Brahmin  having  four  wives,  a  Kshatriya 
j£         three,  and  a  Vaisva  t\u>,  the  wives  being  oi'  different  varnas  or  castes  or 
.__       tribes.     This  form  of  marriage  with  women  of  inferior  castes  was  called 
A.PPEI,-    anuloma  union,  and  it  was  a  permitted  connection,  while  pratiloma  union, 
LATE       ^ia^  *s  to  bay»  °f  a  man  °f  an  inferior  class  or  varna  with  a  woman  of  a 
CIVIL,     superior  class,   was  a  prohibited  connection.     The   author  of   the    Mitak- 

' shara  explains  in  Chapter  I,  Section  VIII,  V.  4,  how  rights  of  sons  of  wives 

17  M.  422*  of  different  classes,  when  partition  was  made  between  them,  were  regulated, 
and  states  that  the  sons  of  a  Brahmin  by  a  Brahmini  woman  took  four 
shares  apiece,  his  sons  by  a  Kshatriva  wife,  three  shares  each,  by  a  Vaisya 
[436]  woman  two,  and  by  a  Sudra  one.  In  the  same  manner  the  sons 
of  a  Kashtvivu  born  to  him  by  women  of  the  several  tribes  had  three 
Khares,  two  or  one  in  the  order  of  the  tribes  (castes).  Likewise  the  sons 
of  Vaisya  b\  women  of  the  several  tribes  ha\e  two  shares  and  one  in  the 
order  of  the  classes.  Again,  in  Chapter  XI,  Section  I,  V.  47,  the  author  of 
the  Dayabhaga  adverting  to  tho  texts  of  Mnnu,  Chapter  IX,  85,  86,  and  87, 
states  that  the  rank  of  wife  belongs,  in  the  first  place,  to  a  woman,  of  the 
highest  tribe,  and  seniority  is  reckoned  in  the  order  of  tribes.  Thus,  Mami 
says  when  regenerate  men  take  wives  both  of  their  o^n  class  and  others, 
the  precedence,  honour  and  habitation  of  those  wives  must  be  settled  accor- 
ding to  the  order  of  their  classes.  Therefore  (since  seniority  is  by  the 
tribe)  a  woman  of  equal  class,  though  youngest  in  respect  of  the  date  of 
marriage  is  deemed  eldest.  The  rank  of  wife  (patni)  belongs  to  her,  for 
she  alone  is  competent  to  assist  in  the  performance  of  sacrifices  and  other 
sacred  rites.  This  is  the  third  exception  to  the  general  rule  in  which  the 
son  by  the  dagger  wife  is  by  analogy  to  anuloma  marriage  only  a  secondary 
son  who,  though  senior  in  age,  is  excluded  by  a  son  of  a  wife  equal  in  caste 
and  rank. 

Thus  the  rule  deducible  by  analogy  from  this  branch  of  ancient  Hindu 
law  is  one  of  preference  in  favour  of  the  son  b)  a  \vife  of  the  same  caste 
or  rank.  It  follows  that  when  a  Sudra  marries  a  woman  ot  an  inferior 
division  of  his  caste,  as  a  dagger  wife  or  as  a  wife  of  an  inferior  class  in 
addition  to  his  wife  equal  in  caste  to  him,  the  rule  of  selection  is  in  favour 
of  his  son  by  the  latter  by  reason  of  his  mother  being  of  a  hjgher  class,  or 
having  the  rank  of  patni. 

It  is  argued  by  the  plaintiff's  pleader  that  the  Sudras  are  all  of  one 
caste,  though  they  belong  to  different  sub-di visions.  It  is  so  for  the  purpose 
of  permitting  a  marriage  between  a  man  of  one  sub-division  and  a  woman 
of  an  inferior  sub-division,  but  it  does  not  follow  that  there  are  no  grada- 
tions in  respect  of  caste,  status  or  rank.  Surely,  it  cannot  be  said  that 
there  is  no  distinction  between  a  man  of  the  purest  Vellala  or  Mudali 
caste,  and  a  woman  of  the  Palli  or  Shanar  or  todd} -drawer's  caste,  though 
their  main  caste  is  that  of  Sudras.  The  ancient  conception  of  Sudras  as  one 
of  the  four  leading  classes  has  attained  a  considerable  extension  after  the 
Dekkan  and  Southern  India  came  within  the  pale  of  ancient  Hindu  law. 
The  ancient  Brahminical  theory  was  that  [487]  all  the  Sudras  were 
intended  to  do  service  for  or  to  be  the  servants  of  the  regenerate  classes. 
But  this  soon  vanished  when  the  class  of  Sudras  came  to  embrace  in  it 
kings,  rajas,  provincial  chieftains,  aristocratic  classes  and  numerous  non- 
^Vryan  tribes,  independent  and  influential,  with  peculiar  marriage  Customs 
and  with  peculiar  notions  of  the  incidents  of  a  legal  marriage.  It  is  noto- 
rious that  Sudra  rajas  and  zemijidais  often  imitated  Kshatriya  kings  in 
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many   respects,    especially    us  i boards   the   number    and   lank   ot   wives   they 
married    and    the   concubines    thev    maintained 

II  is  not  irnpiobable  that  the  notion  ol  a  seeondai>  wife  or  a  second- 
ary  son  came  to  prevail  among  Home.  Sudra  zemindars  bv  analogy  to 
iinuloma  mairuiges  among  Kshatnyas  The  mil  question  is  whether 
there  aru  traces  of  such  consciousness  in  the  present  ease  The  offspring 
of  the  anuLoinu  form  of  mm  nape,  wheie  the  mother  was  of  a  caste  interior  CIVIL. 
to  that  of  his  hither,  was  not  equal  in  caste  h)  his  father  If  his  lather  ^ 
was  a  Kshatma  and  IDS  rnothei  uab  n  Vais\a,  though  they  might  legally  17  M. 422. 
manv,  the  wife  did  not  acquire  the  status  ol  ,i  Kshatnya  ladv,  and  the 
son  bom  oh  her,  though  legitimate,  had  not  the  caste,  status  01  rank  of  a 
Kashtriya,  but  had  an  inter  mediate  caste  and  status  He  was  called 
'mahisyn,'  and  as  compared  with  the  son  b\  a  Kshutnva  \vite,  he  \vns 
only  a  secondary  son  (See  Bnndavana  \  Rtidlutnnim  (I)  )  In  the  same 
way,  it  mav  be  that  the  plaintiff's  mother,  Xagammal,  was,  b>  reason  of 
hei  descent  from  :i  mnn  of  the  Kumbla  tMste  nnd  a  unman  of  the  Vnllala 
caste,  of  inferior  easte  In  this  vi-ew  the  Panv.iiH  cnstu  is  mferioi  to  the 
Kumbla  Totti^a  easte,  ,\s  found  by  the  Sub-Judge  though  then  mam 
caste  is  that  of  Sudrns  It  is  noteworthy  that  when  ,i  special  form  of 
marriage  is  adopted  to  denote  the  wife's  interior  caste  or  class,  and  she  is 
since  treated  in  the  husband's  family  differently  from  a  wife  of  equal  class 
man  red  b}  the  pure  caste  ritual  without  the  use  of  a  dagger,  the  reason- 
able explanation  is  that  she  was  taken  nnd  tieated  as  a  secondary  wife 
not  having  the  rank  of  pntm  within  the  meaning  uf  the  text  of  Manu 
(Chapter  IX,  85  to  87) 

The  next  01  third  point  tor  deteimmation  (touith  issue  in  the  Lower- 
Court)  is  whether  there  is  a  custom  prevailing  among  the  Kumbla  zemin- 
dars, to  which  admittedly  the  parties  belong,  that  the  son  by  a  senioi  u-ife 
has  a  prior  right  ot  succession  to  a  son  by  [438]  a  junior  wife,  although 
the  lattei  may  be  the  elder  sen,  seniority  leterrrng  to  the  date  ot  mainage 
nnd  not  to  the  age  ot  the  wife  It  is  admitted  in  this  case  that  the  defend- 
ant's mother  \\afi  married  before  the  plaintiff's  mother,  but  the  alleged 
custom  is  not  in  accordance  with  the  ordmnrv  law  of  succession  .anong 
Hindus  where  primogeniture  is  the  rule  irrespective  of  the  aenronty  of  marri- 
age ol  the  mother's  The  law  has  so  been  elearh  declared  by  the  Pnvy 
Council  in  Ramtihihahnu  A  in  nnill  v  Sivauantha  Pemmal  Scthurayar  (2)  ajid 
Pedda  Ranni^ini  Nayanivant  \,  Banyan  Rcvhamma  Nayamvaiu  (3)  It, 
therefore,  lies  on  the  defendant  to  prove  the  special  family  custom  It 
must  be  borne  in  mind  that  the  contest  heie  is  between  two  wives,  neither* 
ot  which  \\as  the  first  married  M  ife  or  '  patfcama  stree  '  as  the  first  or  royal 
\vrfe  is  called  Several  instances  have  been  given  in  evidence  wheie, 
a  younger  son  by  the  '  pattama  stree  '  has  taken  precedence  of  an  eldei 
son  In  a  subsequent  wife,  but  those  cases  ate  not  to  the  point  rn  this  case, 
and  all  the  evidence  in  regard  to  them  must  be  rejected  as  irrelevant 
The  first  married  wife,  as  Mr1  Maxne  points  out  (Hindu  Law,  para  87), 
has  precedence  over  the  others  arid  her1  fiist-born  son  over  his  half -brothers, 
because  a  peculiar  sanctity  seems  to  have  been  attributed  to  the  first 
marriage  as  being  that  which  was  contracted  fiom  a  sense  of  duty  and 
not  merely  for  personal  gratification,  and  it  nift>  be  that  among  certain 
classes  of  people,  tho  preference  shown  to  her  first-born  son  uas  extended 
to  other  sons  born  of  her  ,  so  that  rt  would  not  be  fair  to  treat  the  case  of 
her  sons  .is  on  a  par  wrth  the  sons  of  subsequent  wives  Tt  rs  as  be i ween 
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such  wives  that  the  question  of  custom  must  be  considered  here.  This 
will  eliminate  from  the  recond  all  the  evidence  which  was  confined  te  the 
competition  between^ a  son  of  a  '  pattama  stree  *  and  of  a  junior  \\ife  which 
forms  the  major  portion  of  the  evidence.  The  evidence  adduced  in  support 
of  the  custom  falls  under  three  classes. 

First,    statements   giving   the   opinions   of   deceased   persons    who    are 
likely  to  know  of  its  existence;  second,  nimilar  opinions  by  living  persons, 
and  third,   particular  instances  in  which  the  custom   was  recognized  and 
17Mi4Z2.   acted  on.     Under  the  first  class,  the  evidence  was  naturally  documentary, 
and    much    of    it  .was    either    irrelevant    for    the    reasons    above    stated, 
or  inadmissible  for  reasons  now  to  be   [489]   stated.       Section  32  (Clause 
4)  of    the    Indian    Evidence    Act,     which    allows    of    the    admission    of 
such    evidence    requires    that    it    should    have    been    given    before    any 
controversy    as    to    such    custom    had    arisen;    and    the    statement    must 
refer  to  a   custom   or   matter  of  public  or  general   interest,    and   not   to 
a  particular  case  or  instance.       Now,   to  take  the   documents   exhibited 
under  this  head  in  their  order  of  date,  we  find  Exhibits  XXVI  a  and  b,  the 
opinions  of  the  zemindars  of   Valayapatti   and   Erasakkanayakanur  taken 
in  1826  inadmissible,  as  they  refer  only  to  the  line  of  descent  in  their  own 
particular  estates,   and  they  are  irrelevant  as  they   contemplate  the  case 
only  of  the  first  and  a  second  wife.     The  next  Exhibit  are  the  XIX  series 
(a  to  r),  opinions  taken  in  1849,  with  reference  to  the  succession  in  the 
Perayur  zamindari.     These  are  objected  to  on  the  score  that  the\    were 
taken  after  controversy  arose,  but  we  find  this  not  to  be  the  case.     The 
correspondence  on  the  subject  is  to  be  found  in  Exhibits  XXXIII  series, 
and  it  shows  that  there  was  only  a  doubt  whether  the  younger  son  by 
a  senior  wife  should  succeed  before  an  older  son  by  a  junior  wife.     The 
Collector    held    the,  opinion    that    by    custom    the    younger    son    should 
succeed  and  the  Court  of  Wards  being  doubtful  directed  an  enquiry  to  be 
made  as  to  the  custom,   and  it  was  found  that  it  prevailed,   and  it  was 
accepted  and  acted  on.     There  had  been  a  difference  of  opinion  by  the 
pundits  who  were  at  first  consulted,  but  there  was  no  dispute  such  as  to 
render  the  evidence  inadmissible.     In  order  to  effect  this  "  there  must  be 
"  not  merely  facts  which  may  lead  to  a  dispute  but  a  Us  mota,  or  suit,  or 
"  controversy  preparatory  to  a  suit  actually  commenced  or  dispute  arisen 
"  and  that  upon  the  very  same  pedigree  or  subject-matter  which  consti- 
11  tutes  the  questionjn  litigation."     (Taylor  on  Evidence,  page  556).     The 
competition  in  this  Perayur  case  was  betwveen  the  second  wife's  son  aged 
2  and  the  eighth  wife's  son  aged  8,  and  opinions  then  taken  arc,  there- 
fore, relevant  in  the  present  case,  so  far  as  they  refer  to  the  general  custom 
and  to  a  contest  between  sons  of  wives  other  than  the  first  married  wife. 
All  the  persons,  who  gave  them,  are  proved  to  be  dead,  and  their  original 
statements  have  been  produced  and  proved  in  order  to  avoid  the  objection 
taken  in  the  Urkad  case  that  the  originals  had  not  been  produced  and 
proved.     But  some  of  these  opinions  must  be  rejected  on  other  grounds. 
Thus  the  opinion  of  the  Thevaram  zemindar  in  Exhibits  XIX   and  XlXa 
is  inadmissible,  as  the  opinion  of  a  deceased  person  because  it  refers  to  the 
[HO]    rule   of   succession   in   his   own   particular   zemindari    only.        The 
opinion    of    the    Bodinayakanur    zemindar    in    Exhibits    XlXb    and    c,    is 
inadmissible  for  the  same  reasons;  so  also  is  the  opinion  of  the  zemindarni 
of   Thottapanaickanur   in   Exhibit   XIX/   and    those   of   the    zemindar   of 
Kannavadi  in  Exhibits  XIX/  and  fe,  and  of  the  zemindar  of  Mambarai  in 
Exhibits  XlXq   and  r.     The  opinion  of   the   zemindar  of   Erasakkanaya- 
kanur  in  Exhioit  XIXl  is  irrelevant,  as  it  refers  only  to  the  case  of  the 
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senior  wife,  as  well  as  only  to  the  particular  estate  Excluding  these  we 
have  left  the  opinions  of  five  zemindars,  namely,  those  of  Pulyajikulam 
(Exhibits  XTX  d  and  e),  of  Uttapanaickanur  (Exhibits  XIX  g  and  fc),  of 
Gandamanaickanur  (Exhibits  XIX  m),  of  Kadavur  (Exhibit  XIX  n)  and  of 
the  Edayakottai  (Exhibits  XIX  u  and  p)  all  speaking  to  the  general  custom 
among  Kumblu  zemindars  of  the  son  by  a  scmoi  wife  taking  the  succession 
in  preference  to  im  older  son  by  a  junior  wife 

The  next  documents  in  time  are  in  connection  \vifch  the  Yirupakshi 
case  in  1853  (Exhibits  XXXIV  series)  The  opinions  therein  given  are 
irrelevant,  as  the  son  by  the  second  wife  who  succeeded  to  the  allowance 
was  the  oldest  of  the  surviving  sons 

Tho  last  batch  of  opinions  forming  the  second  mnin-slav  in  pioof  of 
the  custom  were  in  1875,  find  aie  to  be  found  jn  Exhibits  XII  a  to  k 
series,  but  we  find  one  and  all  of  them  inadmissible,  as  the  statements  weie 
undoubtedly  ninde  after  controvejsy  had  begun  There  was  a  dispute  as 
to  the  succession  in  the  Hodinayakanur  estate  like  the  dispute  in  the  preseni 
case  as  to  whether  (he  youneei  son  b^  the  fifth  uifc  was  to  be  pieferred 
to  the  elder  son  by  the  sixth  wife  Tho  Couit  of  Wards  lecogmzed  the 
right  of  the  younger  son,  whereupon  a  suit  v\as  hi  ought  on  behalf  of  the 
elder  son  in  original  suit  No  5  of  1875  on  the  file  of  the  Subordinate  Couit 
of  Madura,  The  Collector,  as  Agent  of  the  Court  of  Wards,  WHS  made  a 
defendant  in  thti  suit,  and,  in  forwarding  a  copy  of  the  plaint  m  the  suit 
to  the  Court  of  Waids,  applied  foi  instructions  to  defend  the  suit  This 
was  on  the  13th  July  1875  (vide  Exhibit  XXXVlIa),  and  it  was  after 
this  the  opinions  were  called  for  us  appears  fiom  the  Collector's  letters 
(Exhibits  XII  6,  d,  h,  and  XVII)  which  are  dated  in  August  1875,  and  the 
opinions  given  are,  of  course,  all  of  subsequent  dates  There  are  other 
grounds  on  which  these  statements  that  have  been  used  m  evidence  are 
inadmissible,  such  as  that  some  of  them  are  copies,  their  correctness  as  such 
also  not  being  proved,  but  it  ib  sufficient  to  i eject  them  all  [HI]  on  the 
broad  ground  that  they  were  not  given  ante  hi  inn  motam  This  closes  the 
first  class  of  evidence  adduced  The  second  class  consists  of  the  opinions 
of  living  persons  as  to  the  general  custom,  and  they  aie  admissible  undei 
Section  48  of  the  Indian  Evidence  Act  Theio  are  three  such  opinions, 
as  are  relevant  in  this  case,  those  of  the  defendant's  nineteenth,  twenty- 
fourth  and  sixty-second  witnesses  The  nineteenth  defence  witness  says 
In  case  the  first  wife  had  no  sons  but  the  second  and  thud  wives  had 
sons,  the  son  of  the  second  wife,  even  though  younger  m  age,  would 
have  the  right  to  the  succession,  and  so  on  according  to  the  order 
of  wives  The  rule  of  succession  stated  by  me  is  applicable 

to  all  divisions  of  Kumblas,"  and  this  follows  the  opinion  he  gave  m 
1875  as  a  Kumbla  zemindar  (vide  Exhibit  XVII  a).  The  twenty-fourth 
defence  witness  is  a  Kumbla  of  the  Thevaram  zemmdan,  and  he  says 
that  "  the  succession  in  the  case  of  Kumbla  zemmdaiR  is  regulated  b> 
"  the  seniority  of  the  mother  irrespective  of  ages  of  the  sons  "  The  sixty- 
second  defence  witness  is  the  father  of  the  first  wife  of  the  late  zemindar 
of  Saptur,  the  father  of  the  parties  to  this  suit,  and  he  states  as  follows 
Among  our  Kumbla-/emms  the  right  of  succession  is  accoidmg  to  the 
order  of  wives  What  is  meant  by  the  order  of  wives  is  that  should 
there  be  a  son  to  the  first  wife,  the  right  of  succession  goes  to  that 
son,  but,  if  there  be  no  son  to  the  first  wife,  and  the  second  wife  has 
a  son,  it  goes  to  that  son  It  is  this  what  I  mean  by  order  Even 
if  the  eon  of  the  second  wife  is  older  than  the  son  of  the  first  wife,  that 
right  of  succession  is  only  tQ  the  first  wife's  son.  Similarly  in  the  case 
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1894      "  °^  ^e   sonB   °f   ^e   °ther   wives."    The   evidence   of   the   defendant's 
MARCH    eighteenth  witness  is  to  the  effect  that  the  sons  of  the  eldest  wife  succeed 
2         one  after  another,  of  which  there  was  an  instance  in  his  own  zemindari, 
hut  this  does  not  apply  to  the  matter  in  question  as  it  relates  only  to  the 
rights  of  the  sons  by  the  first  married  wife. 

The  third  class  of  evidence   offered  in   proof  of  the   custom   consists 
of  particular  instances,  in  which  it  was  observed  evidence  which  is  admis- 

sible   under   Section    13   of   the   Indian   Evidence   Act.     Tho   Perayur   and 

17  M.  422.  Bondinavaknnur  cases  referred  to  above  are  instances  distinctly  in  point. 
In  the  former  case  the  son  of  the  second  wife  being  only  2  years  of  age 
succeeded  in  preference  to  the  son  of  the  eighth  wife  who  was  8  years 
old,  and  in  the  latter  case,  the  younger  son  of  the  fifth  wife  took  the  succes- 
sion in  [442]  preference  to  the  elder  son  by  the  sixth  wife.  But  there  is  this 
to  be  said  with  regard  to  the  latter  case  that  the  elder  son  was  an  idiot 
and  might  have  been  disqualified  on  that  ground  alone,  although  the  corres- 
pondence (Exhibit  XXXVII)  shows  that  the  right  of  the  younger  son  was 
recognized  on  the  strength  of  the  custom  Beside  these  clear  instances, 
evidence  has  been  adduced  to  prove  similar  instances  in  other  zemindaris 
of  the  same  caste,  but  as  nil  of  them  appear  to  relate  only  to  the  case  of 
the  first  married  wife  or  '  pattama  stree,'  they  must  be  rejected  as 
irrelevant  for  reasons  already  stated.  Thus  the  case  in  1861  in  the 
Andipatti  Poliem  (Exhibit  XXXV  series)  was  between  the  son  of  the 
senior  wife,  and  the  son  of  the  second  wife,  there  being  only  two  wives, 
and  it  was  the  same  in  the  Uttapanaikanur  case  in  1866  (Exhibit  XXXVI) 
to  which  defence  witnesses  Nos  20  and  21  speak.  The  instances  given 
by  the  oral  evidence  of  the  witnesses  Nos.  18,  19,  26  and  41  for  the 
defendant  also  all  refer  to  the  sons  of  the  first  married  wife,  so  that  under 
this  head  of  particular  instances  we  have  only  the  two  instances  of 
Perayur  and  Bodinayakanur  as  applicable  to  this  case.  But  it  must  bo 
remarked  that  cases  of  competition  between  the  sons  of  junior  wives 
in  so  small  a  community  as  the  Kumbla  zemindars  are,  must  of  necessity 
be,  of  rare  occurrence  when  the  son  or  sons  of  the  first  married  wife 
always  take  precedence  as  much  of  the  evidence  shows  they  do. 

The  general  result  of  the  evidence  as  to  the  custom  set  up  is  that 
we  have  the  opinion  of  five  deceased  persons  and  of  three  living  persons 
plus  two  well-authenticated  instances  of  its  observance  in  proof  of  it, 
while  there  is  nothing  whatever  on  the  other  side  to  disprove  it.  It  was 
contended  for  plaintiff  that  there  was  aij  instance  in  this  Saptur  zemin- 
dari itself  where  the  son  of  a  fourth  wife  succeeded  in  preference  to  the 
son  of  a  third  wife  in  the  fact  that  in  1803  Vada  Kamaya  Naik,  son  of  a 
fourth  wife  of  his  father  became  zemindar  after  his  elder  brother  by  the 
first  wife  was  hanged,  in  preference  to  Rangaralinga  Kamaya  Naik,  a  son 
of  the  third  wife. 

Assuming  these  facts  to  be  proved  by  the  genealogical  table  (Exhibit 
XXV)  and  by  the  evidence  of  the  plaintiff's  first  and  forty-first  witnesses, 
and  that  Sangaralinga  Kamaya  Naik,  the  son  by  the  third  wife,  afterwards 
succeeded  Vada  Kamaya  Naik,  son  by  the  fourth  wife,  as  shown  by 
Exhibit  TTT,  they  do  not  prove  the  circumstance  they  are  used  for.  In 
the  first  place  Vada  [443]  Kamaya  Naik  was  treated  by  the  Government 
as  the  Istimrar  zemindar  by  its  sannad  SSS  after  his  brother  had  been 
executed,  and  it  may  have  been  an  act  of  State  and  not  a  case  of  succes- 
sion but  one  of  selection;  and  in  the  second  place,  there  is  nothing  to  show 
that  Sangaralinga  Naik  was  then,,  born,  TTe  might  have  been  ooro  long 
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after   his   brother   had   been   recognized   as   the   zemindar   by   the    Govern-       1894 
ment      The  evidence  then  being  all  one   wav.   and  extending  back  as  far    MARCH 
as  living  memoiy  and  existing  recoidf,  go,   can  the  custom  be  found  to  be         2 

sufficiently  established   accoidmg  to  the   ntandaid   laid   down   by   the'  Privy 

Council   in   Ramalalcahmi   Animal   v     Sivananlha   Perumal    Scthurayar   (lj      APPEL- 
It  is  of  the  essence  of  special  usages  modifying  the  ordinary  law  of  sneers         i  ATK 
sion  that  they  should  be  ancient  and  mvanable,  and  it  is  fuither  essen-      QVIL 

tial  that  they   should  bo  established  to  be  so  by   clear  and  unambiguous 

11  evidence      It   is   only   by   means   of   buch    evidence   that    the   Courts   ean    17  M.  422. 

"  be   assured   of  their   existence,    and   that   they   possess   the   conditions   of 

"  antiquity    and   certainty   on   which    alone   their   legal    title   to  recognition 

11  depends  "     Now  ,   out  of  the  mass  of  evidence  adduced,   thnt  which   wo 

have  alone  admitted  us  stnctly  applicable  in  this  case  is  undoubtedly  cleai 

and  unambiguous   in  favoui   of  the  alleged  custom,   and  its   antiquity   and 

ceitamty  seem  to  be  proved  as  well  as  they  can  be  among  a  set  of  people 

so  absolutely   lawless   MH   these   pohgars   were   in   former   days       In   respect 

to   its    certainty    the   opinions    are    unanmious,    and    are    supported    by    two 

actual   instances,    while   no  opinion  has   been   adduced    ngamst   it,    nor   anv 

instance  given  of   a  departme  from  it      And  in  respect  to  its  antiquity  it 

IB    spoken   to    as   an   old    established   i-ulo,    '  whereof    the    memory    of    man 

runneth  not  to  the  contrary  '  so  far  as  is  shown  to  im 

In  these  ciicumstances  we  consider  that  the  custom  has  been  clearly 
proved  to  be  ancient  and  invariable,  and  therefore  one  that  our  Courts 
must  recognize  We  accordingly  confirm  the  finding  of  the  Subordinate 
Judge  in  this  matter 

The  next  question  in  the  case,  is  the  fifth  issue,  namely,  whether,  on 
the  death  of  the  last  zemmdai,  his  full-brother,  the  defendant,  is  entitled 
to  succeed  fco  the  zemmdan,  which  is  admittedly  an  ancestral,  impartible 
estate  held  by  onlv  one  member  of  the  family  fM4]  at  a  time,  in  prefer- 
ence to  the  plaintiff,  his  half-brothei  The  Suboidmate  Judge  decides  it 
in  the  negative,  and,  in  that  opinion,  we  concur  [Their  Lordships  here 
lepeated  verbatim  that  portion  of  the  judgment  in  Subramamja  Pandya 
Chokka  Talavar  v  Siva  Subramanya  Pillai  (2),  which  commences  with 
the  word  '  apait  '  m  the  second  line  of  the  second  paragraph  on  page  325 
of  this  volume  and  ends  with  the  word  '  succeed  '  in  the  last  line  of  the 
fourth  paragraph  on  page  334  ] 

The  last  points  tor  our  determination  are  matters  of  detail  in  regard 
to  what  properties  in  Schedules  C,  I)  and  E  of  the  plaint  are  to  be  consi- 
dered as  partible  between  the  plaintiff  and  the  defendant, 

Schedule  C  lefers  to  the  '  pannai  '  lands,  and  the  Sub- Judge  has 
given  excellent  reasons  for  holding  that  such  of  them  as  weie  acquired 
by  the  grandfathei  of  the  parties  aie  not  partible,  but  must  be  considered 
as  appurtenant  fco  the  /emmdari,  but  he  has  held  that  those  acquired  by 
the  father  are  partible  It  would  appear  that  the  Sub- Judge  hns  here 
erred  in  treating  the  father  us  the  last  holder  of  the  estate,  because  exact- 
ly the  same  reasons  which  he  gives  for  holding  the  acquisitions  of  the 
grandfather  to  have  been  incoiporated  in  the  estates  apply  with  equal  foice 
to  the  acquisitions  of  the  fathei  They  all  alike  descended  to  the  last 
holder,  the  brother  ot  the  parties  to  the  suit  Tho  principles  is  laid  down 
in  the  judgment  of  this  Court  in  Lakahmipati  v  Kandanami  (3),  that  it- 
is  a  question  of  intention  whether  the  zemindar,  for  the  time  being,  who 
acquires  fresh  lands,  means  to  incorporate  them  with  the  zemmdari  or  to 

ro~r4~An.A  570  (5*0       (2)  T^M  v*  (3 7~  ^"^"54  ~ 
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1894  treat  them  as  separate  private  property.  His  object  in  acquiring  them  as 
MARCH  Pr^vate  property  could  only  be  for  the  purposes  of  alienation,  and  the 
2  presumption  is  that  if  he  does  not  alienate  them  in  his  lifetime  or  by 
testamentary  disposition  his  intention  was  to  add  them  to  the  estate. 

For  this  and  the  other  reasons  discussed  by  the  Sub-Judge  upon  the 
evidence  in  the  matter,  we  are  of  opinion  that  all  the  lands  comprised  in 
Schedule  C  were  merged  in  the  estate  proper  mid  are,  therefore,  not  partible. 
The  properties  in  Schedule  D  are  ryotwari  lands  and  house  properties, 
17  M  422.  anc^  we  see  no  rt5ason  t°  differ  from  the  Sub-Judge's  finding  in  respect  to 
these,  namely,  that  items  Nos.  I  to  8  being  lands  not  situate  within  the 
zemindari,  were  [M5]  distinctly  the  private  properties  of  the  zemindari, 
and  therefore  partible,  while  the  other  items  Nos.  9  to  15  were  appurtenant 
to  the  zemindari  as  palaces  and  places  of  residence,  &c.,  and  therefore 
impartible.  Schedule  E  relates  to  moveables  which  we  agree  with  the 
Sub-Judge  in  finding  to  be  partible,  as  the  rule  of  impartibility  applicable 
to  zemindaris  does  not  extend  to  the  personal  property  left  by  a  zemindar 
(3faharanilun  Garu  v.  Rajah  Row  Panful  it  (1)  ). 

The  result  of  our  decision  is  that  the  appeal  of  the  plaintiff  is  dis- 
missed and  the  Sub- Judge's  decree  is  confirmed  in  all  respects  excepting 
as  regards  some  of  the  *  paniiai  '  lands  ^comprised  in  Schedule  C  of  the 
plaint  which  are  now  all  declared  to  be  appurtenant  to  the  zemindari,  and 
plaintiff  has  therefore  no  right  to  share  therein.  The  Lower  Court's 
decree  will  be  modified  accordingly,  and  the  proportionate  costs  there 
decreed  payable  by  the  defendant  to  the  plaintiff  will  be  reduced  by  that 
extent  and  added  to  the  proportionate  costs  payable  by  the  plaintiff  to  the 
defendant. 

The  appeal  of  the  defendant  is  otherwise  dismissed.  In  regard  to 
costs  in  this  Court,  we  shall  leave  each  party  to  bear  his  own,  each 
having  failed  on  the  main  grounds  of  his  appeal. 


17  M.  445. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttitsami  Ayyar. 


SBSHAM  PATTER  AND  ANOTHER  (Plaintiffs),  Petitioners  v. 

L.    S.    Moss   (Defendant),   Respondent.* 
[8th  and  12th  December,  1893  and  5th  April,  1894.] 

InA'nn  Railways  Acl — Act  IX  of  1890,  Sections  72  and  76 — The  Carrier's  Act~Act 
III  of  1865— Indian  Contract  Act  IX  of  1872,  Sections  151,  152  and  161 — Liability 
of  Railway  Companies  as  Bailees. 

Subject  to  the  provisions  of  Act  IX  of  1890,  the  responsibility  of  Railway 
Companies  for  loss  of  goods  delivered  to  them  for  carriage  is  that  of  a  bailee 
under  Sections  151,  152  and  161  of  the  Indian  Contract  Act  In  a  suit  for 
damages  occasioned  by  such  a  loss,  the  plaintiff  need  not  prove  how  the  lo*s 
occurred,  but  on  proof  of  the  loss,  the  Company  will,  in  absence  of  proof  of  any 
ground  upon  which  it  can  be  exonerated,  be  liable  as  a  bailee. 

[H8]  PETITION  under  Section  25  of  Act  IX  of  1887,  praying  the 
High  Court  to  revise  the  decree  of  V.  Kelu  Eradi,  District  Munsif  of 
Palghat,  in  small  cause  suit  No.  839  of  1892. 

*  Civil  Revision  Petition  No.  655  of  1892. 
(j)  5  <&f.H.CR.  31. 

c 
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The  facts  of  the  case  appoai  Huihcienth  for  the  purpose  of  this  report 

from  the  judgment  of  the  High  Court  APRILS 

Mahadeva  Ayyar,  for  petitioners.  

Barclay,   Morgan  &  On,  for  respondent  APPEL- 

JUDGMENT  LATF, 

Under  Section  72  of  the  Indian  Railways  Act,  the  responsibility  of  ^-IVIL 
the  Railv\  ay  Company  for  loss  of  goods  delivered  to  be  carried  by  the  _  M 
Railway  is,  subject  to  the  provisions  of  that  Act,  that  of  a  bailee  under 
Sections  151,  152  and  161  of  the  Indian  Contract  Act  Under  Section  76 
of  the  former  enactment,  it  is  not  necessaiy  for  the  plaintiffs  to  prove 
how  the  loss  was  caused  Act  III  of  1865,  Sections  8  and  9  are  declared 
by  Section  72  not  to  affect  the  icsponsibilitv  of  the  Railway  Company  as 
dtefined  by  the  lattei  section  The  plaintiffs  must  show  in  the  first 
instance  the  alleged  loss  or  deficient  ,  and  then  the  Railway  Company  will 
be  bound  to  show  that  the  loss  occurred  under  circumstances  which  would 
exempt  a  bailee  from  responsibility  foi  it 

The  District  Munsif  finds  that  the  plaintiffs'  allegation  that  the  bags 
of  peppei  \\ere  cut  open  and  their  contents  weie  extracted  whilst  they 
remained  in  the  custody  of  the  Railway  Company  is  not  proved  Advert- 
ing to  Hie  several  possible  causes  of  the  loss  on  which  the  defendant 
relied,  he  finds  that  thev  aie  not  made  out,  but  us  regards  the  carelessness 
of  the  weighing  cleiks,  he  does  not  lecord  a  distinct  rinding  He  eventu- 
ally dismisses  the  suit  on  the  ground  that  the  plaintiffs  did  not  prove  their 
allegation  thai  the  bags  of  pepper  \\eie  cut  open  and  their  contents  extract- 
ed The  District  Munsif  has  not  hied  this  suit  with  refeience  to  the 
requirements  of  the  Railv\a\  Act  and  recorded  distinct  findings  as  to 
whether  the  quantity  delivered  \\as  proved  to  be  what  is  alleged  in  the 
plaint,  or  whether  the  quantity  enteied  in  the  toi \vaiding  note  in  excess  of 
the  quantity  dehvcied  is  due  to  a  mistake  on  the  part  of  weighing  clerks, 
and  as  to -whether  the  Railway  Company  has  pioved  any  ground  upon  which 
they  can  be  exonerated  from  liability  as  bailees  He  will  submit  distinct 
findings  on  the  questions  mentioned  above  upon  the  evidence  on  record 
within  three  weeks  of  the  re-opening  ot  the  Court  aftei  the  Christmas 
vacation,  and  seven  days  \vill  be  allowed  foi  filing  objections  after  the 
finding  has  been  posted  up  in  this  Couit, 


"  17  M.  447. 

[M7J    APPELLATE   CIVIL 

Before  811  Arthur  J.  H    Collins,  Kt  ,  Chief  Justice  and 
Mr    Justice  Parker 


MARIAN  PILLAI  \ND  OTHERS  (Defendants  Nos.   1,   5  and  6), 
Appellants  v    BISHOP  OF  MYLAPORE  AND  ANOTHER 

(Plaintiffs),   Respondents  * 
[23rd,  24th  July  and  3id  August,   1894  ] 

Dharmakartat  or  headmen  of  a  Roman  Catholic  Church — Legal  powers  thereof 

The  appointment  of  a  committee  of  headmen  01  dharmakartas  in  a  Roman 
Catholic  Church  by  the  Dishop  to  assist  the  Vicar  in  the  secular  affairs  of  the 
church  gives  the  members  of  such  committee  no  right  to  close  the  church  or 

*  Original  Side  Appoml  No  33  of  1893 
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1894  ousl  ^e  ^7*car>  an(^  stl^  ^ess  lo  aPP°int  a  priest  nut  under  the  discipline  and 

A      .    -2  obebience  to  the  Church  of  Rome. 

"J^lL  '    [R-.  13  I  ml    Cas    549=24   Ml  J    630  (635)^(1912)   M  W  N.  152] 

APPEL-  APPEAL  from  the  deerea  of  Shephard,  J.,  sitting  on  the  original  side 

LATK      of  the  High  Court  in  civil  suit  No.  48  of  1891. 
CIVIL.  The  facts  of  the  case  appear  sufficient h   for  the  purpose  of  this  report 

from   the  judgment    of   the   High   Court. 

17  M.  447.  Shephard,    J  ,    gave  judgment   for  the   plaintiffs,    and   the   defendants 

preferred  this  appeal. 

Mr.   W.   Grant,  for  appellants. 

Mr.  Kern  an  and  R.  F.  Grant,  foi  respondents. 

JUDGMENT 

The  church  which  is  the  subject  of  dispute  is  called  the  Church  of 
the  Blessed  Virgin  Mary  of  Assumption,  and  is  situated  m  Big  Parch erry 
in  Black  Town.  Jt  appears  to  have  been  built  about  1640,  and  in  the 
list  of  Roman  Catholic  Churches  (Exhibit  C)  it  is  described  as  supported 
by  the  See  of  Saint  Thome  and  by  private  contributions.  There  is  no 
endowment,  and  as  far  as  can  be  gathered  it  was  built  by  Native  Christians 
with  the  assistance  of  a  Mr  D'Souza,  a  rich  Portuguese  merchant. 
There  appear  to  have  been  quarrels  from  time  to  time  about  its  manage- 
ment, but  for  a  long  time — at  an}  rate  more  than  a  century — it  has  been 
within  the  jurisdiction  of  the  Bishop  of  Mylapore.  At  the  time  of  the 
concordat  between  the  Pope  and  the  King  of  Portugal  in  1886,  it  was 
placed  within  the  territorial  jurisdiction  of  the  [448]  Archbishop  of 
Madras.  But,  subsequently  by  a  decree  of  1887  it  was  transferred  back 
again  to  the  jurisdiction  of  the  Bishop  of  Mylapore 

The  present  suit  is  by  the  -Bishop  of  Mylapore  and  the  Vicar  of  the 
church.  It  appears  that  the  defendants  who  style  themselves  church- 
wardens or  dharmakartas — they  claim  to  be  hereditary  dharmakartas — 
have  taken  forcible  possession  of  the  church  and  its  property.  They  claim 
a  right  to  dismiss  the  vicar,  to  appoint  a  schismatic  priest,  to  exclude  the 
Bishop  of  Mylapore  and  the  present  Vicar  from  the  church  at  their 
pleasure,  and  m  fact  they  maintain  that  the  proprietary  right  of  the 
church  is  vested  in  them,  and  that  the  building  is  their  own  property. 

It  is  not  denied  that  for  250  years  the  church  has  been  used  for  the 
purpose  of  divine  worship  according  to  the  doctrine  and  discipline  oi  the 
Church  of  Rome.  Not  a  scrap  of  evidence  exists  to  show  that  defendants 
are  proprietors  of  the  building  in  the  sense  that  they  might  devote  it  to 
any  other  use  than  that  for  which  it  has  been  dedicated  since  it  was  built. 
Nor  is  there  any  evidence  to  show  that  defendants  or  any  of  them  have 
succeeded  by  hereditary  right  to  the  office  of  church-wardens  or  dharma- 
kartas. There  is  no  evidence  of  endowment  or  of  the  constitution  of  a 
trust,  and  if  the  defendants  are  wardens  and  trustees  of  the  church,  it  is 
mainfestly  absurd  to  allege  that  they  m  such  capacity  are  at  liberty  to 
use  the  property  entrusted  to  their  care  for  purposes  not  only  inconsistent 
with,  but  antagonistic  to  the  objects  of  the  trust.  If,  therefore,  the  defend- 
ants are  church- wardens,  the  Court  would  be  justified  in  removing  them 
for  such  acts  as  seizing  the  church  by  force,  expelling  the  Vicar,  repudiating 
the  ecclesiastical  authority  of  the  bishop,  and  claiming  the  right  to  appoint 
a  schismatic  priest.  But  in  order  satisfactorily  to  determine  the  rights 
of  the  parties,  it  is  necessary  to  consider  \\hether  the  defendants  are 
dharmakartas  at  all,  and,  if  so,  what  are  the  limits  of  their  powers. 
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It  is  evident  that  foi  moie  than  a  uentui} — at  any  iate  from  1792 — some 
of  the  Native  Christians,  under  the  designation  of  headmen,  dharmakaitas 
or  directors,  have  been  associated  with  the  priest  in  charge  in  matters 
relating  to  the  upkeep  ot  the  fabric  and  the  keeping  of  the  accounts  of  tho 
church  It  is  not  denied  bj  the  plnmtjffb  that  there  has  been  such  a 
committee  of  directors,  but  it  is  contended  that  these  headmen  or  directors  QVIL 

have   been   appointed    b}    the   bishop   to   assist   the   vicar,    [449]    and   that ' 

they   are  in  no  sense  piopnetois  of   the   church,    and  no  trust  property  IB   I7M.447. 
vested  m  them 

Exhibit  B  ib  an  edict  issued  b)  I  be  then  Bibhop  ot  Myldpoie  un  the 
iOth  August  1792  It  shows  that  in  eiu'hei  Limes,  when  the  church  was 
under  the  authority  ol  the  Capuchins,  the  supenoi  of  that  order  was  at 
liberty  to  nominate  directois  subject  to  the  approval  of  the  Bishop  oi 
St  Thome  The  edict  goes  on  to  iccite  that  various  misappiopiiations  and 
speculations  have  been  committed  b)  different  headmen,  amounting  in 
all  to  1,974  pagodas,  which  sum  ib  ordered  to  be  recoveied  from  them 
Seventeen  directois  arc  appointed  foi  the  functions  of  the  said  chapel, 
and  it  is  provided  that  in  the  event  ot  a  vacancy  by  death  or  ofchei  cause, 
the  superior  shall  nominate  any  dnectoi  ioi  the  appioval  of  the  bishop 
The  care  ot  the  money  received  b)  subset iptions,  ic  ,  is  vested  in  the 
supeuor,  the  president  of  the  committee,  and  two  of  the  headmen,  and  it 
is  provided  that  disputes  shall  be  settled  b}  the  body  ot  the  directors, 
whose  decision,  however,  shall  not  be  effectual  it  not  m  confonnity  with 
the  opinion  of  the  reverend  superior 

The  position  ot  the  dnectois  ab  sho\\ii  in  this  document  is  consistent 
with  that  shown  in  Exhibit  O  This  is  a  petition  presented  to  the  Episcopal 
Governor  of  Mjlapore  by  the  Pariahs  of  Big  Parchcriy,  dated  the  27th 
May  1817,  and  the  order  theieon  In  the  petition  llie  Panahs  state  that 
by  a  special  miracle  they  have  obtained  possession  of  the  church  from  the 
Reverend  Jaao  Fidehs,  and  in  oidei  that  the  Christians  may  not  be 
deprived  of  divine  uorship,  the  petitioners,  as  dlmrmakartas  of  the  chuich 
and  describing  themselves  us  "  regularly  -appointed  by  the  Bishop  of 
St  Thome  und  b\  \oui  Lordship,"  pra\  that  the  church  may  be  reopened 
for  mass  and  divine  seivice  In  the  oidei  dated  Hie  29th  May  1817  the 
Episcopal  Governor  gives  a  certificate  authorising  the  opening  of  the  church 
and  appointing  a  Vicar  for  the  same. 

Exhibit  V  is  a  letter  from  the  VILMI- General  ol  St  Thome,  dated  the 
9th  October  1871,  cancelling  a  .rule  that  had  been  issued  by  the  directors 
of  the  church  and  ordering  that  the  mle  which  had  been  previously  m  force 
shall  be  observed  This  letter  IB  addiessed  to  Marian  Pillai  and  other 
dhaiamakartas  of  the  church  and  shows  that  the  discipline  which  was 
existent  in  1792  and  1817  was  still  observed  This  pastoral  letter  refers 
to  an  arrangement  [460]  foi  the  conduct  of  church  affairs  dated  the  30th 
June  1838  which  had  been  made  by  Bishop  Texeira,  but  this  document 
was  not  produced  A  document  uhich  was  alleged  to  be  a  true  copy  of 
that  arrangement  was  produced  by  the  defendants,  but  we  will  consider 
this  later  on  in  dealing  with  the  defendants'  documents  Exhibit  L  IB 
another  pastoral  letter  from  the  same  Vicar- General,  dated  the  4th  July 
1872,  giving  directions  to  the  headmen  regarding  the  monthly  meeting 
and  the  income  of  the  church  Exhibit  Q  is  u  lettei,  dated  the  25th 
January  1873,  addiessed  by  Marian  Pillai  as  chin ch-wai den  to  the  Vicar- 
General  complaining  of  the  conduct  of  the  Vicar  and  his  ecclesiastical 
superiors  and  claiming  that  beyond  pei forming  the  services  of  the  church 
the  Vicar  has  no  further  power,  but  tfiat  the  administration  of  it  is  vested 
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"1894       *n  ^ue  ohurch-ward©ns.     Upon  this  letter  the  Vicar-General  has  endorsed 
' 3    ^e    f°M°win£   order:     "I   do    not    acknowledge    any    authorized    church- 
'    '   '    warden  in  the  Church  of  the  Blessed  Virgin  Mary  of  Assumption,  Big 
Parcherry,  which  was  by  mutual  consent  qf  the  headmen  and  dharma- 
kartas  put  in  1840  under  the  control  of  the  prelates  of  the  Bishopric  of 
St.    Thome    for   onerous   title   besides    the   present   headmen,    president 
^__          confirmed  by  me  and  dharmakartas  who  obey  my  orders."     Two  of  the 
17  M.  447.  documents  produced  by  the  defence,  Exhibit  XXI,  dated  the  5th  January 
1831,  and  Exhibit  XIX,  dated  the  14th  November  1847,  go  to  confirm  the 
contention  of  the  Bishop  as  to  the  position  and  duties  of  the  headmen, 
president  and  directors  of  Mathuranaiyagiammal's  church. 

Passing  now  to  the  documentary  evidence  adduced  by  the  defendants, 
we  find  that  it  is  of  two  kinds,  first,  documents  adduced  in  order  to  prove 
that  the  ecclesiastical  authorities  have  admitted  the  claims  made  by  the 
defendants,  and,  secondly,  documents  from  which  it  may  be  shown  that 
defendants  have  asserted  their  rights. 

In  the  first  class  are  Exhibits  VI,  IV  and  VIII.  Exhibit  VI  purports 
to  be  a  Tamil  translation  o!f  the  agreement  of  the  30th  June  1838 
authenticated  in  1871  by  Father  Amarante,  Vicar- General  of  Saint  Thome, 
which  it  is  said  was  furnished  to  the  headmen,  together  with  letter  IV,  in 
which  they  were  told  that  the  original  had  been  sent  to  the  Archbishop 
of  Goa.  The  genuineness  of  both  these  documents  is  denied  by  the  plain- 
tiffs, and  the  learned  Judge  has  found  that  they  are  not  proved  to  be 
genuine.  We  may  observe,  in  the  first  place,  that  Exhibit  VI  purports  to 
be  a  copy  only;  no  reason  is  assigned  why  the  original  should  not  have 
[451]  been  procured  either  from  the  archives  of  the  Bishop  of  Mylapore 
or  from  those  of  the  Archbishop  of  Goa  Nor  is  it  clear  why  defendants 
themselves  should  not  have  made  and  kept  a  copy  of  the  original 
document  before  transmitting  it  to  the  Vicar-General.  The  learned 
Judge  has  set  out  his  reasons  for  discrediting  the  document.  It  is 
ungrammatical  and  almost  untranshiteable,  and  its  alleged  contents  are 
such  as  to  raise  a  very  strong  presumption  against  its  genuineness  Bear- 
ing in  mind  the  high  state  of  discipline  always  maintained  in  the  Roman 
Catholic  Church,  it  is  inconceivable  to  us  that  a  bishop  of  that  church 
should  really  bind  himself,  in  the  event  of  his  failing  to  follow  the  regula- 
tions of  headmen  appointed  by  himself,  not  only  to  forfeit  his  interest  in 
the  church,  but  to  recall  the  vicar  appointed  by  him.  We  have  no 
hesitation  in  saying  that  the  internal  evidence  of  the  letter  is  to  us 
conclusive  against  its  genuineness.  Exhibit  VIII  is  a  letter  addressed 
to  Marian  Pillai  by  the  Vicar  acknowledging  receipt  of  the  key  of  the 
harmonium  and  informing  him  that  on  his  transfer  from  the  church,  he, 
the  vicar,  will  return  it.  The  letter  concludes  with  the  words  "  and  will 
subject  the  rules  of  your  church/'  The  contention  of  the  plaintiffs  is 
that  these  words  are  an  interpolation,  and  the  learned  Judge  has  so 
found.  We  agree  with  him  for  the  words  added  are  neither  grammar 
nor  sense. 

Finding  then  that  Exhibit  VJ  is  unproved,  we  find  no  trace  of 
assumption  of  proprietary  right  in  the  church  by  the  dharmakarthas 
until  the  letter  (Exhibit  Q)  in  1873,  and  that  claim  was  then  repudiated 
by  the  Vicar-General.  The  next  occasion  on  which  we  find  it  brought  for- 
ward is  in  1886,  and  on  that  occasion  it  was  rather  hinted  at  than 
distinctly  stated.  The  year  1886  was,  as  we  have  before  mentioned,  ttye 
year  in  which  the  concordat  was  'concluded  between  the  Pope  and  the 
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King  of   Portugal.     Exhibit   XVI   ih   a  petition   addressed   by   the   church-       1894 
wardens  and  congregation  of  this  church  to  His  Most  Faithful  Majesty  the     A.UG.  3 

King  of  Portugal,  in  which  the  petitioners  set  forth  their  objections  to  the 

territorial  boundaries  fixed  by    the  concordat   and   their  strong   attachment     ArPEL. 
to  the  See  of  St    Thome,  whose  jurisdiction  over  them,  they  pray,  may  be      LALE 
maintained      But  the  hist  paragraph  contains  a  hint  that  if  the  prayer  be      CIVIL 

not  granted,  the  petitioners  may  not  submit  themselveb  to  the  orders  of  the       

Pope  and  the  King  It  is  stated  that  should  the  five  churches  be  possibly  17  M.  447. 
made  over  to  the  Irish  missionaries,  the  members  of  the  said  churches  will 
be  under  [462]  the  painful  necessity  ot  seeking  other  redress  As  we 
understand  these  words  it  IB  hinted  that  petitioners  may  have  recourse  to 
the  Courts  in  British  India  to  avoid  submission  to  the  authority  of  the  Pope 
and  of  His  Majesty  This  was  followed  on  the  17th  January  1887  by  a  letter 
(Exhibit  XXVIII)  from  Marian  Pillai  to  the  Vicar  -General  in  which  the 
same  threat  is  repeated  Marian  Pillai  there  states  he  cannot  resist  the 
removal  of  the  priest,  but  he  adds  "  you  must  know  that  any  interference 
"  with  the  church  and  its  property  will  be  legally  proceeded  with  For  this 
-l  I  must  inform  you  that  as  soon  as  the  orders  for  the  removal  of  the  priest 
11  are  known  here  the  church  will  be  closed  "  Whether  any  action  would 
have  been  taken  upon  these  threats  it  is  impossible  to  sa} ,  but  the  claims 
of  the  dharmakarthas  were  not  at  that  time  repudiated  by  the  Mylapore 
Mission,  possibly  because,  if  the  transfer  was  carried  out,  their  control  and 
authority  exercised  by  them  would  have  passed  to  the  Archbishop  of 
Madras  We  find,  however,  from  Exhibit  XXIX,  that  the  petition  was  suc- 
cessful, and  the  church  was  re-transferred  to  the  jurisdiction  of  the  Bishop 
of  Mylapore  The  conclusion  we  have  corne  to,  therefore,  is  thnt  the  docu- 
ments put  foiward  to  show  the  admission  of  the  defendants'  claim  of  right 
by  the  Mylapore  Mission  are  not  proved  to  be  genuine,  and  that  the  evidence 
only  proves  there  has  existed  foi  a  long  time  ft  committee  of  directors 
appointed  by  the  bishop  and  permitted  to  choose  :i  piesident  from  among 
themselves,  but  \\hose  orders  were  subject  to  the  control  of  the  bishop  and 
the  vicar 

It  appeals  to  have  been  the  duty  ot  thene  headmen  to  assist  the  priest 
in  the  secular  affairs  of  the  church,  in  leturn  foi  winch  they  weie  allowed 
certain  advantages  in  the  payment  of  half-fees  for  marriages,  funeials  and 
other  ceremonials  We  agree  with  the  learned  Judge  that  the  appointment 
of  such  a  committee  could  give  the  membeis  theieof  no  right  to  close  the 
church  or  to  oust  the  vicar,  and  still  less  to  appoint  a  schismatic  priest 
not  under  discipline  and  obedience  to  the  Church  of  Home 

We  dismiss  the  appeal  with  costs 

Branson   &   Branson, — Attorneys   foi    plaintiffs 

Pedroza: — Attorney  for  defendants. 
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MARCH  I«3J  APPELLATE  CIVIL. 

14,  Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


CHAIUMAN,    ONGOLE   MUNICIPALITY    (Defendant),    Petitioner 
v.  MOUNSEY  (Plaintiff),  lietpondent  .*     [13th  and  14th  March,   1894.] 

Wstrtct  Municipalities  Act  (Madras)-Act  IV  of  1884,  Section  55— Profession  tax-- 

17  M.  453.  What  amounts  to  an  exercise  of  profession  or  the  holding  of  office  under  the 

section. 

An  officer,  whose  head-quarters  are  within  a  Municipality  does  not  ipso  facto 
exercise  his  profession  or  hold  such  office  or  appointment  within  the  Municipa- 
lity so  as  to  render  himself  liable  for  the  payment  of  profession  tax  under 
Madras  Act  IV  of  1884.  Accordingly  an  officer  who  is  not  personally  present  At 
his  head-quarters  in  the  course  of  duty  for  a  period  of  sixty  days  in  the  half- 
year  is  not  liable  for  the  tax  under  Section  55  of  the  Act. 
IF.  22  M.  145  (147) =8  M.L.J.  164.] 

PETITION  under  Section  25  oi  Act  IX  of  1887,  praying  the  High  Court 
to  revise  the  decree  of  V.  Subrahmanjam  Garoo,  District  Munsif  of  Ongole, 
hi  small  cause  suit  No.  202  of  1892. 

The  facts  of  this  case  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgments  of  MUTTUSAMI  AYYAR  and  BEST,  JJ.  The 
District  Munsif  decreed  in  favour  of  the  plaintiff,  and  the  defendant 
preferred  this  appeal. 

Krishnaswami  Chettt,  for  petitioner. 

Mr.  Brown,  for  respondent. 

JUDGMENT. 

MUTTUSAMI  A\YAH,  J. — This  was  a  suit  to  recover  back  the  sum  of 
Ks.  25  which  was  illegally  collected  by  defendant  from  plaintiff  as  profes- 
sion tax  due  by  him  to  the  Municipality  for  the  year  1891-92.  During 
that  year,  plaintiff  held  the  office  of  Bub-Collector  of  Nellore.  Defendant 
is  the  Chairman  of  the  Municipality  in  the  town  oi  Ongole,  which  is  the 
head-quarters  of  the  Sub-Collector.  His  office  buildings  are  at  Ongole, 
but  it  has  been  found  by  the  District  Munsif,  that  during  the  year 
1891-92,  he  resided  at  Ongole  and  did  his  work  there,  except  tor  22  days 
in  the  first-half,  and  for  20  days  in  the  second-half  of  the  year.  It  is 
in  evidence  that  he  v\as  appointed  as  the  Acting  District  Judge  of  [454j 
Salem  on  the  15th  June,  and  reverted  ^  to  his  appointment  as  Sub- 
Collector  on  the  19th  September.  It  is  also  in  evidence  that  he  obtained 
permission  to  hold  his  office  at  Nellore  for  two  months  from  October. 
It  is  clear  then  that  save  for  the  forty -two '  da}  s  mentioned  above,  he  was 
in  circuit  and  did  his  work  outside  Ongole.  It  appears,  however,  that 
some  clerk  was  left  at  the  head-quarters  \\hen  the  Sub-Collector  was  in 
circuit,  and  that  the  whole  office  establishment  did  not  accompany  him. 
The  question  is  whether  upon  these  facts,  plaintiff  is  liable  to  pay  profes- 
sion tax  under  Section  55,  Act  IV  of  1884.  The  material  words  "  hold 
office  or  appointment  within  the  Municipality  "  mean  carrying  on  busi- 
ness there  as  the  holder  of  the  particular  office.  The  intention  was  to 
place  public  servants  like  the  plaintiff  in  the  same  position  in  which  others 
are,  who  exercise  their  profession  within  the  municipal  limits.  It  is  the 
nature  of  plaintiff's  duty  often  to  go  out  on  circuit,  and  if  urgent  work  out- 
side the  Municipality  requires  his  presence  there  for  about  six  months,  it 

*  Civil  Revision  Petition  No.  747  of  189,2. 
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cannot  be  said  that  he  still  works  within  the  municipal  limits      The  cause  oi       1894 
his  liability  is  his  participation  in  the  benefit  and  convenience  conferred  b\     MARCH 
the  Municipality  upon  those  residing  within  the  municipal  limits      By    Sec-         [4 
tion  59  plaintiff  is  exempted  from  liability   it  lie  does  not  hold  his  office  for       __  . 
sixty  da^s  or  mote  in  any  half-Near     The  contention  that  wheiever  he  may     A.PPEL- 
do  business  as  Sub-Collector,  life  must  be  piesumed  to  cairy  on  such  business       LATE 
nt  his  head-quarters,  is  one  to  which  I  cannot  accede  as  sound  within  the      QviL. 
meaning  of  the  Municipal  Act,  f  01  ,  under  that  enactment,  it  is  an  essential       _  ' 
condition   of   liability    that   the    profession    should    be    exercised    within,    the    17M.456. 
municipal   limits         The   decision   of   the    Distnct    Munsif  is   nght   and  this 
petition  must  be  dismissed  with  costs 

BERT,  J,  —  The  only  question  foi  decision  in  this  case  is  as  to  the 
meaning  of  the  words  "  exeicised  such  calling  (31  held  any  such  office  or 
11  appointment  within  the  Municipality  "  as  used  in  Section  5.r)  of  the 
District  Municipalities  Act  No  IV  of  1884  (Madias) 

It  is  conceded  on  behalf  of  the  petitioner,  the  Chauiimn  ot  the  Muni- 
cipality of  Ongole  (in  the  Nellore  District),  that  it  is  onl>  m  case  of  the 
calling  having  been  exercised  01  office  01  appointment  held  within  the 
Municipality  for  a  period  ot  not  less  than  sixty  days  within  a  halt-year 
that  the  tax  is  payable,  and  it  is  not  denied  that  dining  each  of  the  half- 
years  in  question  Mr  Mounsey  ,  the  couiitei-petitionei  ,  did  not  personally 
exercise  his  calling  or  [458]  hold  office  \vithm  the  Municipality  for  the 
minimum  period  ot  sixty  days  It  is  contended,  ho\\e\ei,  Unit  as  Ongole  is 
the  head-quaiters  station  of  the  Sub-Collector  oi  Nelloie,  and  as  Mi  Mouu- 
sey  held  the  appointment  of  Sub-Collector  for  more  than  the  minimum 
period  in  each  of  the  half-years,  he  is  liable  to  pay  the  tax  The  question, 
therefore,  19  whether  an  officer,  whose  head-quarteis  are  Nvithm  a  Muni- 
cipality, is  to  be  considered  ipso  facto  as  exeicising  his  profession  or  calling, 
or  holding  his  office  or  appointment,  within  such  Municipality,  although  as 
a  matter  of  fact  he  was  absent  from  the  Municipality  and  dischaigmg  the 
duties  of  his  office  elsewhere  U  the  subordinates  left  in  charge  of  the 
office  at  Ongole  could  be  held  to  be  doing  the  Sub-Collectoi  's  work, 
there  Nvould  be  ground  for  holding  the  contention  on  behalf  of  the  Munici- 
pality to  bo  valid,  on  the  principle  of  qui  facit  \n'i  nlinni  fac\i  \>ui  »c  But 
the  Sub-Collector's  duties  cannot  be  delegated  by  him  to  be  done  by  his 
cleiks  His  duties  must  be  discharged  by  himselt  alone,  and  that  at  the 
place  wheie  he  happens  to  hold  Ins  office  fioin  time  to  time  This  maj 
be  anywhere  within  his  division,  01  even  out  of  it,  it  sanctioned  by  the 
proper  authorities  As  appears  from  the  evidence  in  the  present  case, 
Mr.  Mounsey  was  absent  for  some  time  of  the  penod  in  question  in  the 
Salem  district  as  Acting  Judge  of  that  distuct,  for  a  poition  of  the  period 
he  held  office  at  Nellore,  with  permission  obtained  from  the  Collector,  and 
during  other  portions  he  was  out  on  famine  duty  He  consequently 
held  his  office  in  Ongole  for  not  more  than  twenty-two  days  during  the 
first  of  the  two  half-years  in  question  and  for  even  a  shorter  period  during 
the  second  of  the  two  half-years 

I  think  that  the  District  Munsif  is  right  in  holding  that,  under  these 
circumstances,  Mr  Mounsey  was  not  liable  to  pav  profession  tax  to  the 
Ongole  Municipality  for  either  of  the  two  half-years  in  question 

I  would  therefore  dismiss  this  petition  with  costs. 
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MARCH  f«88]   APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice  Muttusami 
Ayyar,  Mr.  Justice  Shephard,  Mr.  Justice  Best  and  Mr.  Justice  Davies. 


FULL  

BENCH 
'  KAJAII  OF  VENKATAGIHI  (Defendant) ,  Appellant  v.  NARAYANA 

17  M  45i.  REDDI   (Plaintiff),   Respondent.*     [26th   September  and 

tF.B.)  -       1st  December,   1893  and  28th  February,   1st  and  6th  March,    1894.] 
4M.L.J.    Registration  Act — Act  III  of  1877,  Section  49~Stiit  for  damages  for  breach  of  con- 
*w-  tract  to  execute  a  lease — Production  in  eifidence  of  an  unregistered  kabuliat  to 

prove  contract. 

Defendant  entered  into  an  agreement  with  the  plaintiff  to  lease  a  certain 
property  to  him.  The  plaintiff  delivered  the  kabuliat  to  the  defendant  and  was 
put  into  possession  of  the  property  The  defendant  did  not  execute  the  cowle 
and  did  not  register  the  kabulial,  and  subsequently  improperly  deprived  the 
plaintiff  of  his  possession.  Plaintiff  brought  a  suit  for  damages  for  breach  of 
contract: 

Held,  on  a  question  as  to  whether  the  kabuliat  was  admissible  in  evidence 
ha\ing  regard  to  Section  49  of  Act  III  of  1877,  since  it  had  not  been  registered, 
that,  since  the  plaintiff's  action  was  not  founded  on  an  alleged  title  under  a 
lease  granted  by  the  defendant,  but  was  an  action  for  damages  for  breach  of  the 
contract  to  execute  the  lease,  the  kabuliat  was  admissible  in  evidence  to  Drove 
the  contract  Hurijivan  Virji.  v.  Jamsetji  Noivroji  (9  B.  63)  distinguished 
[F.,  6  Tnd  Cas.  634  (635)=11  CLJ  548;  17  M.LJ  218;  R,  35  \f  63  (65)=8  liul 
Cs.  520=21  M  L  J  44=9  M  L  T.  142;  14  CW.N  65  (66);  15  CPLR  33  (36); 
5  hid  Cas  615  (618)=.?  M.L.T.  278,  11  I  ml.  Cas.  23;  17  Ind  Cas  987=23 
M  L.J.  652  (656)=12  M  L  T.  579;  1  N.L.R.  47;  5  N.L.R.  70.] 

APPEAL  against  the  decree  of  C.  Ramachendrier,  District  Judge  of 
Nellore,  in  original  suit  No.  80  of  1890. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report, 
from  the  order  of  reference  and  the  judgment  of  the  High  Court 

The  District  Judge  found  in  favour  of  the  plaintiff,  and  the  defendant 
preferred  this  appeal. 

Mr.    Wedderburn,   Mr.   Brown,  and  Knthnuftawi  Chctti,   lor  appellant 

Pattabhirama  Ayyar,  for  respondent.     • 

This  appeal  coming  on  tor  hearing  before  the  Chief  Justice  and  Mi- 
Justice  Davies,  the  Court  made  the  following  order  of  reference  to  the 
Full  Bench. 

OBDE1I  OF  KEFERENCE  TO  •  THE  FULL  BENCH. 
This  was  a  suit  for  damages  sustained  b}  plaintiff  in  consequence 
of  the  defendant  [*871  having  cancelled  a  kararnama.  The  facts  of  the 
case  are  as  follow  .  The  plaintiff  put  in  a  darkast  in  April  1889,  offering 
to  take  in  izara  two  villages  in  defendant's  zemindari  for  a  term  of  five 
years  from  the  1st  July  1889  to  30th  June  1898  at  a  y  early  rental  of 
Es.  1,400.  This  offer  was  accepted  by  tlfe  Dewan  on  24th  October  1889 
(Exhibit  IV,  and  see  also  Exhibit  J).  On  the  30th  November  1889,  the 
plaintiff  executed  and  delivered  to  the  defendant's  agents  the  kabuliat 
(Exhibit  VI),  and  an  hypothecation  bond  for  securing  the  first  year's 
rent  (Exhibit  VII),  and  was,  on  the  same  day,  put  in  possession  of  the 
villages.  On  the  28th  April  1890  the  plaintiff  gave  notice  to  the  defend- 
ant (Exhibit  0)  to  register  the  plaintiff's  kabuliat  (Exhibit  VI),  and  its 
counterpart,  the  cowle  (Exhibit  V).  This  latter  document  has  not  been 

*  Appeal  $o.  103  of  1892, 
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executed  by  defendant      The  defendant  took  no  notice  of  this  request,  but  1394 

a  few  days  afterwards  cancelled  the  lease      This  cancellation,  the  District  MARCH 

Judge  has  found,    was  made  without   sufficient  cause,    and  we   agree  with  ^ 

him  

It  will  be  observed  that  Exhibits  IV,    V,   VI  and   VII  weie  produced  FUL7 

and  filed  on  behalf  of  the  defendant      At   the  heaimg  oi    the   appeal   the  HKNCH 

defendant's  counsel  objected  that  these  documents  could  not  be  considered  J 

for  any   purpose  by   the   Court,    us   they   were   unrcgiateied    (Section   49  of  17  M.  456 

the   Registration   Act)      No  issue   was   niiscd   on    this   point   in    the    Lower  (FJI.)= 

Court      The  point  referred  to  tho  Full  Bench  is,— CHII  the  Exhibits  J,  TV,  M.t-.J. 

V,   VI   and   VII  be   considered   to   asceitam   the   nature   and   teims   of   the  !**' 
contract    made    between    the    plaintiff    and    defendant    for   the    purpose    of 
assessing  the  damages  caused  to  the  plaintiff  by   thr,  \\rongful   act  of  the 
defendant  or  for  any  other  and  what  purpose 

This  appeal  coming  on  for  hearing  before  the  Full  Bench,  the  Conit 
delivered  the  following  judgment 

JUDGMENT  OF  THE  FULL  BENCH 

In  the  course  of  the  argument  it  was  agreed  th'at  the  only  document 
as  to  which  any  question  of  registration  arises  is  Exhibit  VI,  the  kabuliat 
signed  by  the  plaintiff  and  givpp  to  the  defendant 

The  question  is  whether  that  document,  although  not  tegisteied,  can 
be  admitted  in  evidence  in  support  of  the  plaintiff's  claim  If  the  plaint- 
iff's action  was  founded  on  an  alleged  title  in  virtue  of  a  lease  granted  by 
the  defendant,  and  his  case  were  that  as  lessee  he  had  been  unlawfully 
ejected  from  the  demised  land,  there  can  bo  no  doubt  that  the  docu- 
ment VI  could  not  be  admitted  in  [MS]  evidence  The  plaintiff 
would  then  be  seeking  to  ube  it  as  evidence  of  a  transaction  affecting  im- 
moveable  property  But  it  is  clear  that  that  is  not  the  case  made  in  the 
plaint  The  plaint  sets  out  the  agreement  for  a  lease  of  the  village  which 
was  to  run  from  fash  1299  and  last  for  five  years  It  is  stated  that  certain 
things  were  done  in  pursuance  of  the  agreement,  among  other  things,  that 
the  plaintiff  was  put  in  possession  Then  it  is  charged  that  the  defendant 
did  not  register  the  kabuliat  and  improperly  depnved  the  plaintiff  of 
possession  The  cause  of  action  alleged  is  the  failure  on  the  part  of  the 
defendant  to  act  up  to  the  karar  (/  c  ,  the  agreement  for  a  lease),  and  the 
improper  resumption  of  the  village 

It  is  clear  that  the  plaintiff  does  not  assert  his  title  undei  the 
incomplete  lease,  and  that  he  does  complain  of  the  breach  of  contract  on 
the  part  of  the  defendant  in  refusing, to  register  the  kabuliat  and  give  him 
a  cowle,  and  also  in  disturbing  his  possession  The  act  of  the  defendant 
in  thus  disturbing  the  plaintiff 'p  possession  IB  merelv  a  part  of  the  defend- 
ant's conduct  which  the  plaintiff  complains  ot  as  a  breach  of  the  contract 
made  with  him  It  is  not  an  essential  part,  for,  if  the  plaintiff  had  never 
been  in  possession,  he  would  have  had  his  right  of  action 

Having  regard  to  the  language  of  Section  49  of  the  Registration  Act, 
we  think  there  is  no  doubt  that  the  kabuliat,  although  not  registered,  IB 
admissible  in  evidence  to  prove  the  contract  We  do  not  think  it  is 
necessary  to  refer  to  the  cases  cited  except  the  case  of  Hurjivan  Virji 
v  Jamsetji  Nowroji  (1),  as  to  which  it  has  to  be  observed  that  although 
the  plaint  included  a  prayer  for  damages,  the  indgnient  makes  no  reference 
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1894  to  it-.     The  decision  cannot,   therefore,   be  cited  as  an  authority   against 

MARCH  t.he  admissibility  of  a  document  in  this  case. 

(yt  In  our  opinion  the   answer  to  the  question  referred   should  be  that 

___  the  document  may  be  admitted  to  prove  the  contract  and  the  damages 

FULL  occasioned  by  the  breach  of  it. 
BENCH.          This  appeal  coming  on  for  final  disposal  after  the  expression  of  the 

_  opinion  of  the  Full  Bench,  the  Court  delivered  the  following  judgment. 

I,y5\456  JUDGMENT   OF   THE   DIVISION   BENCH. 

\F*D»)  -~- 

M  L.  J.  The    undisputed    facts    in    this    case    are    that    an    offer    made    by 

m  the  plaintiff  to  the  Dewan  of  the  defendant  to  take  on  [459]  lease 
the  village  of  Valamaid  attached  to  the  defendant's  zemindari  for  a  term 
of  five  years  from  the  1st  July  1889  to  the  30th  June  1893  (fasli  years 
1299  to  1303)  at  a  yearly  rental  of  Rs.  1,400  was  accepted  by  the  Dewan 
(Exhibit  I)  on  the  24th  October  1889.  On  the  30th  of  November  following 
the  plaintiff,  as  directed  (Exhibit  IV)  executed  and  delivered  to  the 
defendant's  agents  the  kabuliat  (Exhibit  VI),  and  an  hypothecation  bond 
for  securing  the  first  year's  rent  (Exhibit  VII),  and  was,  on  the  same  day, 
under  previous  orders^of  the  Dewan  (Exhibits  J  and  R)  put  in  possession 
of  the  village  (Exhibits  G  and  L).  Disputes  subsequently  arose  between 
the  plaintiff  and  the  ryots  of  the  village,  the  plaintiff  complaining  that  the 
ryots  were,  at  the  instigation  of  the  village  karnam,  refractory  (Exhibit 
XXI),  and  the  ryots  complaining  that  the  plaintiff  was  oppressing  them 
(Exhibits  I  and  II),  the  result  of  which  was  that  the  plaintiff's  lease  was 
cancelled  by  beat  of  tom-tom  in  the  village.  A  few  days  previously,  that 
is,  on  the  28th  April  1890,  the  plaintiff  had  given  notice  to  the  defendant 
(Exhibit  O)  calling  on  the  defendant  to  have  the  plaintiff's  kabuliat  IV 
and  its  counterpart  the  cowle  (Exhibit  V),  which  had  been  prepared  on 
the  30th  November,  registered,  to  which  demand,  however,  no  attention 
was  paid.  Those  documents  with  Exhibit  VII  accordingly  remain  unre- 
gistered to  this  day  —  the  cowle  indeed  never  having  been  executed.  The 
plaintiff  now  sues,  by  way  of  damages,  for  the  loss  he  had  sustained  and 
would  sustain  by  the  defendant's  failure  to  carry  oh  the  contract  of  lease. 

The  defendant  contended,  in  the  Lower  Court,  that  the  contract  was 
not  completed  and  was  inoperative,  as  the  lease  had  not  been  registered, 
and  that  the  plaintiff  had  forfeited  the  benefit  of  the  lease  by  his  mis 
conduct.  The  District  Judge  found  the  contract  was  complete  and  that 
plaintiff  had  not  by  any  conduct  on  his  part  worked  a  forfeiture  of  the 
lease,  and  awarded  plaintiff  as  damagec  for  the  breach  of  contract 
Rs.  3,470  as  against  Rs.  4,000  claimed  by  him. 

The  defendant's  appeal  is  really  urged  on  but  two  grounds.  It  could 
not  be  contended  on  the  facts  as  already  set  forth  that  the  contract  had 
not  been  concluded,  especially  when  plaintiff  had  actually  been  put  into 
possession  under  it,  and  on  the  merits  it  could  not  be  shown  that  plaintiff 
had  committed  any  act  coming  within  the  forfeiture  clause  of  the  lease. 
He  had  acted  within  his  rights  in  letting  out  fresh  land  for  cultivation, 
which  was  in  sub-  [480]  stance  the  ryot's  grievance  against  him.  There 
was  no  proof  that  he  unnecessarily  harassed  them. 

The  chief  ground  of  appeal  then  is  that  it  was  by  plaintiff's  own 
default  that  the  lease  was  not  registered,  and  not  being  registered,  evidence 
of  its  terms  was  inadmissible,  and  the  other  ground  is  that  the  damages 
decreed  were  excessive  and  too  remote. 

The  first  of  these  points  was  not  made  an  issue  in  the  Lower  Court, 

consequently  was  not  argued  tljere.     The  argument  put  forward  here 
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is  that  the  plaintiff  could  hfive  registered  the  document  G  as  embodying 
the  terms  of  the  lease,  or  he  could  hnve  compelled  the  legislation  of  the 
kabuhat  K  by  taking  out  process  under  Sections  36  lo  39  of  the  Registra- 
tion Act,  and,  by  thus  failing  to  get  the  lease  registered,  evidence  to  prove 
its  terms  cannot  be  recevied  according  to  Section  40  nt  the  Act  The 
prohibition  in  Section  49  IK  Unit  no  document  required  to  be  legistered 
(and,  m  this  case,  the  lease  being  for  rive  \eais,  undoubtedly  required  to 
be  legistered)  shall  be  leceived  as  evidence  of  anv  h.msachon  affecting 
immoveable  property  The  real  mitme  of  this  suit  is  foi  compensation 
for  disturbing  the  plaintiff  m  his  possession,  and  doing  the  necessan 
acts  to  entitle  him  to  possession,  such,  tor  example,  as  not  executing  the 
counterpart  of  the  lease  and  duly  registering  it,  so  that  the  nou-iegistra- 
tion  is  itself  part  of  the  plaintiff's  cause  of  action  Tt  nuiv  bo  that  to  save 
himself  he  could  have  adopted  one  of  the  com  set.  suggested  to  effect 
registration,  but  that  would  not  absolve  the  defendant  tiom  his  liability, 
because  the  defendant's  was  the  primal  v  liability  The  plaintiff  has  done 
all  that  it  lay  on  him  to  do  He  hod  executed  his  muchihka  and  handed 
it  to  the  defendant's  agent  Tt  was  then  lett  foi  the  defendant  to  execute 
the  counterpart  and  hand  it  to  the  plaintiff  The  pioper  answei,  however, 
to  the  argument  advanced  is  that  this  is  not  a  suit  bioughl  upon  the 
kabuliat  and  cowle  (Exhibits  VT  and  V),  which,  it  should  be  noticed,  weie 
not  filed  foi  plaintiff  as  pait  of  hjs  case  but  by  defendant,  but  a  suit 
upon  a  bieach  of  an  implied  contract  by  the  defendant  to  do  that  which 
it  was  necessaiy  tor  him  to  do  in  order  to  give  effect  to  the  agreement 
he  had  entered  into  with  the  plaintiff  The  other  uniegistered  documents 
that  have  been  put  in  showing  the  teims  of  the  lease,  have  not  been  put 
in  to  enforce  the  lease,  in  which  case  thej  would  not  have  been  admis- 
sible as  evidence  as  they  would  have  been  evidence  of  a  transaction 
affecting  immoveable  [481]  property ,  but  they  must  be  deemed  to  have 
been  put  in  simply  as  evidence  of  the  character  of  the  bieaeh  of  agi cement 
by  the  defendant,  and  as  a  basis  tor  calculating  the  measuie  of  damages, 
neither  of  which  things  can,  in  the  least,  affect  the  land  lying  in  the  village 
of  Valamaid  The  first  objection  must,  therefore,  be  disallowed  We, 
however,  thought  it  right  to  refer  this  point  to  a  Full  Bench,  as  it  has 
never  been  diiectly  mised  MM!  decided  b\  this  High  Court  In  regard  to 
fche  other  objection  as  to  the  damages  decreed,  theie  is  no  ground  foi 
holding  that  the  District  Judge  IB  M  roug  either  m  his  findings  of  fact  or 
the  pnncipk'B  he  has  adopted  in  assessing  damages  'He  finds,  on 
sufficient  materials,  that  the  pfcuntiff  could  have  made  on  an  average  an 
annual  net  profit  of  Us  694  on  his  lease,  and  it  IB  five  times  that  amount 
for  the  five  yeais1  term  of  the  lease  that  he  has  nghtlv  decreed  to  plaintiff 
The  plaintiff  was  as  clearh  entitled  to  prospective  UK  to  past  profits  m  a 
suit  for  damages 

The  appeal  aeeordmglv   fails,   ,md  it  IK  dismissed   with  costs 
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APPELLATE  CIVIL. 

Before  Mr,  Justice  Muttusami  Ayyar. 


ABBOY  CHETTI  (Defendant),  Petitioner  v.  RAMACHANDRA  RAU  AND 
17  M. 461.  OTHERS  (Plaintiffs),   Respondents.* 

[2nd  and  7th  February,   1894.] 

Promissory  note — Negotiation — Whether  an  assignment  by  the  payee  of  all  his  fro* 
pcr\\  including  the  note  amounts  to  negotiation  in  the  absence  of  endorsement. 

A  promissory  note  payable  to  payee  or  order  cannot  be  negotiated  by  the  mere 
assignment  by  the  payee  of  all  his  property  including  the  note.  Pattat  Ambadi 
Marar  v.  Krishnan  (JT  M.  290)  followed. 

[R.,  28  M.  544  (545)^=15  M  LJ   384;  9  O.C.  174  <I70);  D..  7  M.LJ.  231  (232).] 

PETITION  under  Section  25  of  Act  IX  of  1887,  praying  the  High 
Court  to  revise  the  decree  of  S.  Krishnasnmi  Iyer,  District  Munsif  of  Erode, 
in  small  cause  suit  No.  975  of  1891. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court. 

[462]  The  District  Munsif  decreed  in  favour  of  the  plaintiffs,  and  the 
defendant  preferred  this  appeal. 

Mahadeva  Ayyar,  for  petitioner. 

Pattabhirawa  Ayyar  and  Venkatarama  Sarma,  for  respondents. 

JUDGMENT. 

This  case  is  governed  by  the  decision  in  Pattat  Ambadi  Marar  v. 
Krishnan  (1),  wherein  it  was  held  that  an  assignment  by  an  agreement 
in  writing  of  all  the  assignor's  property,  including  a  promissory  note,  was 
held  not  to  be  sufficient  to  sustain  a  nuit  by  the  assignee  on  the  note  in 
the  absence  of  an  endorsement.  The  ground  of  decision  is  that  a  promis- 
sory note  cannot  be  negotiated  by  the  mere  execution*; of  a  deed  of  assign- 
ment. The  right  of  suit  did  not  pass  to  the  plaintiffs  by  operation  of  law, 
for  the  company  of  which  defendant  was  a  member  w^s  wound  up,  and  it 
is  admitted  that  the  plaintiffs*  firm  derived  its  right  from  assignment  by 
Exhibits  B  and  C.  The  promissory  note  purports  to  be  payable  to  the 
payee  or  order,  and  it  is  not  denied  that  it  T's  a  negotiable  instrument.  I 
set  aside  the  decree,  of  the  District  Munsif,  and  direct  that  the  suit  be 
dismissed  with  costs. 


*  Civil  Revision  Petition  No.  ^66  of  1892. 
(i)  ij  M  200. 
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APPELLATE  CIVIL— FULL  BENCH 

Before  Sir  Arthur  J    H    Collins  Kt  ,  Chief  Justice,  Mr    Justice 
Muttusami  Ayyar  and  Mr    Justice   Shephard 


HANGASAMI  NAICKAN  (Plaintiff  No    1),  Appellant  v    VAKADAPPA 

NAICKAN   AND   OTHERS    (Defendants),    Respondents  * 
[llth  December,  1891,  24th  November,   1893,  26th  Jnnuniy  and 
7th   March,    1894,] 

Code  of  Civil  Procedure— Act  XIV  of  1882,  Section  539—jnrrf/irr  a  suit  to  remove  a 
trustee  to  a  charitable  trust  lies  under  the  Section 

A  suit  to  remove  a  trustee  to  a  charitable  trust  docs  not  lie  under  Seclicn  S39 
of  the  Code  of  Civil  Procedure  Nanasimha  v  Ayyan  Chttti  (i),  followed. 

Per  SHEPHARD,  J.— The  language  of  Section  SIQ'IS  in  part  borrowed  from  52 
George  III,  cap,  101  (Sir  Samuel  Romilly's  Act)  and  the  decisions  upon  that 
statute  are  in  a  measure  reproduced  in  the  section  Section  539  should,  accnid- 
ingly,  be  construed  in  the  light  of  the  decisions  on  that  statute,  so  far  a?  Ihey 
are  applicable  [463]  to  the  language  of  the  section,  and  the  statute  having  from 
the  first  been  held  to  be  inapplicable  to  cases  in  which  the  hostile  rcrrun.il  of  a 
trustee  is  required,  Section  539  is  likewise  inapplicable  to  such  cases 

[Din.  20  A  (51),  21  A  200  (203),  24  C  418  (425),  2  CLJ  431  (439),  2  CLJ 
460  (407),  5  OC  110  (112),  Rel.f  11  Ind  C;is  728  (729)=21  MLJ  784;  33 
C  789=10  CWN  581,  R..  21  M  400  (409),  23  M  28  (29)=7  MLJ  281,  5 
Ind  Cas  729=20  MLJ  387  (390)=7  MLT  292=(1910)  MWN  14;  7  Tnd 
CHS  868  (Bu9)=8  M  L  r\  357=(1910)  M  WN  500,  5  Ind  Cas  515  (517)=7  M. 
LT  45,  9  MLJ  93  (97)] 

APPEAL  against  the  decree  of  H  H  ()' Fun-ell,  Acting  Distnct  Judge 
of  Trichmopoly,  in  original  suit  No  40  of  1889 

The  facts  of  the  case  appear  sufficiently  ioi  the  purpose  of  tins  report 
from  the  judgments  of  the  Full  Bench  of  the  High  Couit 

Mr    D'Rozano,   foi    appellant 

Hamachandra  Hau  Sahib,  foi  respondents,  Nos    1  to  5,  7,  8,  10  and  11 

This   appeal  coming  on   for   hearing  before  the  Chief  Justice  and   Mi 
Justice    Wilkinson,    the    Couit    marie    the    following    ordei    of    leference    to 
the   Full   Bench. 

ORDER  OF  REFERENCE  TO  THE  FULL  BENCH  — Naraaimha  v  Ayyan 
Chcth  (1)  was  dissented  from  by  two  of  the  Judges  who  took  part  in 
Subbayya  v  Kuxlina  (2)  Two  other  Judges  have  followed  the  opinion  of 
the  majority  of  the  Judges  m  Subbayya  v  Kiinhna  (2)  in  two  unreported 
cases,  original  suit  appeal  No  4  of  1801  and  regular  appeal  No  199  of 
1887  Considering  the  difference  of  opinion  that  exists  on  the  point,  we 
icsolve  to  submit  to  a  Full  Bench  the  question  "  whether  under  Section 
539  of  the  Civil  Procedure  Code  a  suit  to  remove  a  trustee  will  lie 

This  appeal  coming  on  for  hearing  before  the  Full  Bench,  the  Court 
delivered  the  following  judgments 

JUDGMENTS  OF  THE  FULL  BENCH 

COLLINS,  C  J  — The  question  referred  to  the  Full  Bench  for  decision 
is  "  whether  undei  Section  539  of  the  Civil  Proceduie  Code  a  suit  to 
remove  a  trustee  will  he 
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There  has  heen  a  great  diversity  of  opinion  amongst  the  Judges  of  the 
Madras  High  Court  on  this  point.  In  Narasimha  \.  Ayyan  Chetti  (1), 
Mr.  Justice  Kernan  and  Mr.  Justice  Wilkinson  expressed  doubts  whether 

Section  539  empowered  a  Court  to  remove  a  trustee,  whilst  in  Subbayya 

FULL     v*  ^r^8nna  (2),  Mr.  Justice  Muttusami  Ayyar  in  a  most  exhaustive  judg- 
BENCH    men^  rev^wed  the  statutes  and  cases  both  English  and  Indian  relating  to 

'  the  subject  in  question  and  came  to  the  conclusion  that  Section  539  did 

17  M.  462  no^  au^°"ze  ^e  removal  of  a  trustee.  Best  and  Weir,  JJ.,  took  the 
(F4I,).  opposite  view  and  held  that  a  trustee  could  be  removed  in  a  suit  brought 
under  this  section.  It  appears  to  me  that  Section  539  of  the  Civil 
Procedure  [164]  Code  was  drafted  on  the  lines  of  52  George  III.,  cap.  101, 
commonly  called  Komilly's  Act,  and  the  draftsman  must  have  been  well 
aware  that  it  had  been  held  that  the  Act  did  not  not  apply  when  the 
question  arose  as  to  whether  a  trustee  should  be  adversely  dismissed  for 
misconduct.  Is  it  probable,  therefore,  that  if  the  Legislature  intended  the 
section  to  apply  to  a  case  where  the  removal  of  a  trustee  was  in  question 
that  specific  relief  would  not  have  been  mentioned.  The  section  enu- 
merates the  specific  reliefs  that  are  given  and  the  first  is  appointment  of 
new  trustees  under  the  trust.  We  are,  however,  asked  to  add  words  to 
the  section  and  to  say  that  the  Legislature  intended  to  give  the  power  to 
remove  adversely  a  trustee,  although  the  Legislature  refrained  from  saying 
so.  The  words  "  granting  such  further  or  other  relief  as  the  nature  of  the 
case  may  require  "  cannot,  under  the  recognized  rules  of  construction,  be 
said  to  give  a  Court  the  power  to  remove  a  trustee. 

The  words  of  a'  statute  cannot  be  construed  contrary  to  their  meaning 
as  embracing  or  excluding  cases  merely,  because  no  good  reason  appears 
why  they  should  be  excluded  or  embraced;  see  Pike  v.  Hoare  (3)  per 
Lord  Northington,  per  curiam  in  Dean  v.  Reid  (4).  The  duty  of  the 
Court  is  not  to  make  the  law  reasonable,  but  to  expound  it  as  it  stands 
according  to  the  real  sense  of  the  words: — see  pe.r  Crcsawell,  J.,  in  Biffin  v. 
Yorke  (5).  It  is  far  better,  says  Lord  Campbell  in  Coe  v.  Lawrence  (6) 
that  we  should  abide  by  the  words  of  a  statute  than  seek  to  reform  it 
according  to  the  supposed  intention. 

I  agree  with  the  dictum  expressed  by  the  Judges-  in  Narasimha  v. 
Ayyan  Chetti  (1),  and  in  the  judgment  of  Mr.  Justice  Muttusami  Ayyar 
in  Subbayya  v.  Krishna  (2)  and  answer  the  question  referred  to  the  Full 
Bench  in  the  negative. 

MUTHUSAMI  AYYAR,  J. — I  adhere  to  the  opinion  expressed  by  me  in 
the  previous  decision. 

SHEPHAHD,  J. — The  question  is  whether  under  the  provision  of 
Section  539  of  the  Civil  Procedure  Code  two  or  more  persons  can,  with 
the  consent  of  the  Advocate -General,  institute  a  suit  for  the  removal 
of  a  trustee  on  the  ground  of  fraudulent  and  improper  conduct. 

[468]  The  terms  of  the  section  with  reference  to  the  relief  which  may 
be  obtained  are  not  merely  general.  The  section  particularizes  the  points 
to  which  the  decree  may  be  directed :  — 

(a)  appointing  new  trustees  under  the  trust; 

(b)  vesting  any  property  in  the  trustees  under  the  trust; 

(c)  declaring  the  proportions  in  which  its  objects  are  entitled; 

(d)  authorizing  the   whole  or  any  part  of  its  property  to  be   let. 

sold,   mortgaged  or  exchanged; 

(i)  12  M.  157.         (2)  14  M.  186.          (3)  Eden,  184.  (4)  Peters,  524. 

(5)  6  Scott's  N.  R.  234=5  M.  $  Gr.  428.  (6)  i  E,  &  B.  516. 
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(e)  settling  a  scheme  for  its  management,  or  granting  such  further 
or  other  relief  as  the  nature  of  the  case  may  require. 

The  Section  is  significantly  sjlent  with  regard  to  that  most  important 
head  of  relief  m  connection  with  trusts,  viz  ,  the  removal  of  fraudulent 
trustees  The  contention,  therefore,  that  the  section  was  intended  to 
comprehend  suits  having  that  end  in  view  can  only  be  rested  on  the  ground 
that  by  necessary  implication  jurisdiction  to  entertain  such  suits  was 
conferred  by  the  section  Apart  from  this  section  there  IB  no  doubt  that 
in  the  Presidency  Town  it  was  competent  to  the  Advocate-General  to 
initiate  proceedings  either  for  the  purpose  of  removing  a  trustee  or  for  the 
purposes  mentioned  in  the  section,  including  that  of  having  a,  scheme  of 
management  settled  by  the  Court,  as  was  done  m  the  Patchiappa  case 
The  powers  of  the  Advocate-General  in  this  respect  to  take  action  for  the 
protection  of  charitable  trusts  are  the  same  as  those  which  the  Attorney- 
General  m  England  possesses*  Attorney -General  v  Brodie  (1)  Tn  the 
mufussil  it  was  different.  There  was  no  public  official  who  could  take 
action  in  the  Courts  with  reference  to  trusts  and  it  was  probably  doubtful 
whether  the  Mofussil  Courts  had  ]iinsdiction  with  legard  to  trusts  such 
as  is  undoubtedly  given  by  the  present  section  At  any  rate  no  case  can 
be  found  in  which  a  Mofussil  Couit  has  exercised  such  jurisdiction 

This  being  the  state  of  things,  while  no  alteration  of  the  law  was 
required  for  the  Presidency  Town,  for  the  Provincial  Courts  with  regard 
to  chanties  in  the  mofussil,  there  was  need  that  jurisdiction  should  be 
given  to  enable  those  Courts  to  deal  more  effectually  with  trust  property 
Whether  the  Legislature  had  any  further  purpose  m  view  and 
intended  that  District  Court  [466]  should  giant  relief  generally  with 
regard  to  such  trusts  in  suits  instituted  by  a  public  official  or  by  interested 
persons  with  his  consent  is  the  question  wo  have  to  determine  In  favour 
of  the  construction  of  the  section  giving  the  Court  this  larger  jurisdiction 
it  may  fairly  be  said  that  the  case  such  as  the  present,  in  which  the 
removal  of  the  trustee  is  alleged  to  be  required  in  the  interests  of  tho 
trust,  is  eminently  one  in  which  it  might  be  thought  that  fi  power  to 
invoke  the  aid  of  the  Court  should  be  given  either  to  a  public  official  or  to 
persons  interested  in  the  trust  Legislation  to  that  effect  with  reference 
to  charities  not  of  a  religious  character  would  be  m  harmony  with  the 
enactment  already  in  force  with  regard  to  trusts  of  a  religious  character, 
for  under  the  Act  of  1863  it  is  competent  to  persons  interested  in  a  religious 
establishment,  on  leave  of  the  District  Court  being  first  obtained  but  without 
joining  as  plaintiff  any  of  the  other  persons  interested,  to  bring  a  suit 
against  the  trustee  who  has  been  guilty  of  breach  of  trust  and  to  obtain 
his  removal  from  office  or  other  relief 

It  is  incorrect  to  say  that  charitable  trusts  which  are  not  within  the 
Act  of  1863  are  left  wholly  unprovided  for  unless  a  general  jurisdiction 
with  regard  to  them  is  given  by  the  section;  see  Mohiuddin  v  Sayidud- 
din  (2)  As  has  been  pointed  out  by  two  of  the  learned  Judges  in  Subbayya 
v  Krishna  (3),  a  jurisdiction  to  remove  trustees  has  always  been  exercised 
by  the  Mofussil  Courts.  The  remedy  is  not  wanting  altogether;  but 
except  in  this* section  of  the  Code  there  is  no  provision  of  law  empowering 
any  public  official  to  take  action 

In  the  course  of  the  argument  stress  was  laid  on  the  difficulties 
which  would  arise  if  the  jurisdiction  claimed  is  taken  to  be  conferred  by 
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the  section.  It  appears  to  me  that  no  construction  of  the  section  is  alto- 
^e^er  *ree  ^rom  difficulties.  On  the  one  hand  if  the  section  is  to  be 
restricted  to  proceedings  not  involving  the  removal  of  a  trusee,  it  may  be 
said  that  although  the  suit  is  launched  upon  an  allegation  of  breach  of 
^rus^  and  a  breach  of  trust  of  a  serious  nature  requiring  the  removal  of 
RFNCH  ^e  ^rus^ee  may  be  proved,  the  District  Court  or  the  High  Court,  as  the 

^ '  case  may  be,  will  have  to  stay  its  hand  and  remit  "the  parties  to  an  inferior 

Court  to  obtain  the  proper  relief.  Again,  it  would  seem  strange  [487]  that 
the  Legislature  should  think  it  necessary  to  restrict  to  the  High  Court 
and  District  Court  the  jurisdiction  in  such  simple  matters  as  appointing 
new  trustees,  for  although  there  may  be  a  prayer  for  the  settlement  of  a 
scheme  the  jurisdiction  is  complete  notwithstanding  that  there  is  no  such 
prayer.  Again,  seeing  that  for  the  Presidency  Towns  no  amendment  of 
the  law  was  required,  it  is  difficult  to  understand  why  the  Advocate- 
General  was  mentioned  and  why  an  alternative  jurisdiction  was  given 
to  the  High  Court.  On  the  other  hand  it  may  be  objected  that  there 
being  already  a  jurisdiction  in  the  Mufusfiil  Court  to  remove  trustees  an 
enactment  giving  jurisdiction  to  certain  Courts  only  in  the  same  matter 
would  be  anamolous.  It  might  lead  to  the  most  inconvenient  results  if  a 
suit  could  be  instituted  under  the  section  in  the  High  Court  and  at  the 
same  time  another  suit  under  the  old  procedure  in  a  District  Miinsif's 
Court.  Passing  from  these  considerations,  fi'om  which  in  my  opinion 
no  conclusion  can  safely  bo  drawn,  I  come  to  consider  the  other  enact- 
ments with  regard  to  the  same  subject-matter  which  the  Legislature  had 
before  them  in  1887.  In  this  country  there  was  the  Act  of  1863  relating 
to  religious  endowments  and  containing  the  section  already  mentioned 
which  gives  a  general  jurisdiction  to  the  Civil  Court  in  the  case  of  any 
branch  of  trust.  In  specifying  the  relief  which  may  be  granted,  Section 
14  expressly  mentions  the  removal  of  the  trustee  or  other  person 
incriminated.  If  in  1877  it  was  intended  io  give  the  District  Court  a 
similar  jurisdiction  in  suits  launched  by  persons  interested  in  non-religious 
trusts,  and  in  the  section  as  originally  framed  the  words  *  or  religious  *  do 
not  appear,  it  is  difficult  to  understand  why  all  mention  of  this  important 
head  of  relief,  the  removal  of  trustees,  was  not  mentioned. 

It  is  clear,  however,  that  the  language  of  the  section  was  not  borrowed 
from  the  Act  of  1868  and  that  it  was  in  part  borrowed  from  the  statute; 
of  George  III  known  as  Sir  Samuel  Romilly's  Act.  That  being  so,  we 
are  bound  to  have  regard  to  the  interpretation  which  has  been  put  upon 
the  latter  Act — and  the  more  so  inasmuch  as  it  appears  that  the  decisions 
upon  the  statute  are  in  a  measure  reproduced  in  the  section  of  the  Code. 
It  is  true  that  the  circumstances  under  which  legislation  was  required 
in  England  and  in  India  were  widely  different.  In  England  the  ordinary 
faode  of  obtaining  redress  with  regard  to  charities  being  by  way  [46$) 
of  information  exhibited  by  the  Attorney-General,  what  was  required  was 
ndt  a  forum  or  a  new  jurisdiction  but  a  new  mode  of  invoking  the  aid  of 
the  Court.  The  statute  is  intituled  "  An  Act  to  provide  a  summary 
"  remedy  in  cases  of  abuses  of  trusts  created  for  charitable  purposes  " 
and  it  enables  two  or  more  persons  to  proceed  by  petition  praying  such 
relief  as  the  nature  of  the  case  might  require. 

In  this  country  what  was  required  at  least  for  the  mofussil  was  the 
creation  of  a  new  jurisdiction.  The  chapter  does  not  state  that  the  jurisdic- 
tion is  to  be  summary  (compare  title  of  Chapter  XXXIX)  and  I  cannot 
agree  that  it  was  intended  that  the  proceeding  being  by  suit  should  hava 
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withstanding   these    distinctions    which    may    be    draun    between    the    two  M^V 

enactments,   I  think  we   are   bound   to  construe   the   language  of   Chapter  1UA-RCH 
XL  in  the  light  of  the  decisions  on  the  statute,  so  far  aa  they  are  applicable 
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-_  -_.  —  they  are  applicable 

to  that  language      The  statute  was  from  the  outset  held  not  to  be  appli- 
cable to  cases  in  which  the  hostile  removal  oi   a  trustee  is  icqimed   (see     i*L  v  tt 
cases  collected  in  Lewm  on  Trusts  and  Darnell,   Ch    P  ,   cap,   XXXVIII) 
and  a  further  Act  had  to  be  passed  in  1853  (16  and  17  Vic  ,   cap    137),    l/UTiz 

empowering  the  Court  under  certain  circumstances  on  application  made  to     ' 

order  the  removal  or  appointment  of  any  trustee  When  it  IB  found  that  the 
Legislate  with  those  statutes  and  the  decisions  on  them  and  also  \vith 
the  Act  of  1863  before  them  omitted  all  reference  to  removal  ol  trustees, 
the  inference  seems  to  me  irresistible  that  that  matter  was  not  intended  to 
be  brought  within  the  scope  of  the  chapter.  General  words,  it  is  hue,  are 
used  similar  to  those  used  in  the  statute,  but  those  words  must  be  road 
with  the  words  that  go  before  and  cannot  bo  taken  to  include  a  distinct 
and  substantive  head  of  relief.  In  my  opinion  a  jurisdiction  to  remove 
trustees  as  it  is  not  given  expressly  by  the  chapter  is  not  given  by  neces- 
saiy  implication,  and  theiefore  the  question  lefeircd  to  us  must  be 
answered  in  the  negative 

This  case  coming  on  for  final  hearing,  aftei  the  delivery  of  the  opini- 
ons ot  the  Full  Bench,  the  Couit  delivered  the  following  judgment 

JUDGMENT   FINAL 

In  aecoidance  \\ith  the  opinion  of  the  Full  Bench,  \\c  must  hold 
that  the  suit  is  nofc  maintainable  in  the  District  [M9]  Court  The  plaint 
ought  to  have  been  returned  We  must  modif}  the  decree  accoidingl} . 
The  appellant  must  pay  the  costs  ol  appeal 
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APPELLATE  CIVIL 

Before  Mr    Justice  Muttuaami  Ayyar  and  Mr.  Justice   I3c*t. 


LINGA  HEDDI    (Defendant  No    4),   A^u'llnnl    r     S\MA    HAI 
AND  OTHERS    (Plaintiff  and   Defendants   Now.    L   1<>   U)>    lli"9i*ontlcnta  ' 
[18th  and  14th  December,   1898  and   18ili  JiiniKU},    1HU1  | 

Transfer  of  Property  Act — Act  IV  oi  188-2,  Section  68  (c) — Mvitua<jcc\  nail!  to  SH? 
for  the  mortgage  money  where  he  is  kept  out  of  possession  by  niortfjaijor'\  indirect 
conduct 

Where  a,  usufructuary  mortgagee  is  unable  lu  ublani  possession  oL  the  mcm- 
gagetl  propci  ty  owing  to  his  moitgagor  ha\mg  executed  a  huhsiquent  moilgage 
and  placed  the  second  mortgagee  in  i»os?e&5ion,  the  fust  mortgagee  may  elect  to 
sue  at  once  for  the  money  under  Section  (>H  of  the  Tumsfcr  of  1'iopcrlj  Act, 
inste?d  of  for  possession  of  the  land 

[ReU  16  Ind   Cas   73o  (736),  R,  21  M   476  (481)  (F.B.);  IOC   5J  (5«)  ,  1  O  C    106; 
D,  20  B    241   (245)=3  Bom    LR    876] 

API»EAL  tiga instil) e  decree  of  H  B  Hensuii,  IHsl.ncl  Judge  ot  South 
Arcot,  in  origiual  suit  No.  19  ot  1890 

The  facts  of  the  ease  appear  sufficient!}  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court. 

*  Appeal  No,  115  of  1891. 
(i)     14  M.  ^86  (216). 
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IfM  ^he  D'stoick  Judge  passed  a  decree  in  favour  of  the  plaintiff,  and  the 

18.  tou^h  defendant  preferred  this  appeal. 

-     *          *Bha8hyarrt  Ayyangar  and  Krishnatann  Ayyar,  ion  appellant. 
APPEL-  Pattabhirdma  Ayyar,  for  respondents. 

t-ATfc  JUDGMENT. 

_  '  BEST,  J.—  The  suit,  out  of  which  this  appeal-has  arisen,  was  instituted 

17  M.  by  one  P.  Sama  Kau  (now  first  respondent)  against  Ranga  Rau,  his  son 
Janakirama  (a  minor)  and  brother  Ragava  Rao  (defendants  1,  2  and  3 
respectively)  as  executants  of  the  mortgage  bond  A  (dated  10th  July  1890) 
the  other  defendants  in  the  suit  being  Linga  Reddi  (the  present  appellant) 
and  three  others  holding  prior  mortgages  over  portions  of  the  property 
mortgaged  to  plaintiff  under  the  mortgage  bond  A. 

Plaintiff's  case  was  that  of  the  Rs.  4,500  for  which  the  mortgage 
bond  A  was  executed,  Rs.  3,000  were  left  with  him  [170]  for  redemp- 
tion of  the  prior  mortgages,  and  for  payment  to  other  creditors  of  defend- 
ants 1  to  3,  but  that  his  attempts  to  discharge  the  prior  mortgage  debts 
were  frustrated  by  the  machinations  of  the  fourth  defendant  (now 
appellant),  who  induced  defendants  1  to  3  to  execute  to  himself  on  the 
16th  September  1890  a  usufructuary  mortgage  of  the  property  for  Rs. 
2,750,  and  to  put  him  in  possession  of  the  property.  Hence  plaintiff's 
suit  to  recover  from  defendants  1  to  3,  and  on  the  responsibility  of  the 
property  mortgaged  to  plaintiff  under  A,  a  sum  of  Rs.  2,256  paid  by  him  to 
those  defendants  and  certain  creditors  of  theirs,  up  to  10th  October  1890, 
with  Rs.  450  as  damages.  Defendants  4  to  7  were  included  as  defendants 
in  consequence  of  their  being  in  possession  of  portions  of  the  properties. 

First  defendant's  plea  was  that  it  was  owing  to  plaintiff's  failure  to 
pay  off  the  other  mortgages  that  he  was  obliged  to  make  other  arrange- 
ments. Second  and  third  defendants  also  pleaded  adversely  to  the 
plaintiff,  but  it  is  unnecessary  to  consider  their  pleas  for  the  purpose  of 
this  appeal. 

Fourth  defendant  pleaded  that  plaintiff  had  no  right  to  recover  the 
money  from  the  pJaint  property,  as  Exhibit  A  contained  no  pledge  of  the 
property.  He  also  denied  tender  to  him  as  alleged  by  the  plaintiff.  He 
further  denied  all  knowledge  of  the  payments  alleged  to  have  been  made 
by  plaintiff  to,  and  on  behalf  of,  defendants  1  to  3.  He  also  denied  the 
alleged  collusion  between  himself  and  those  defendants,  and  insisted  on 
his  right  as  prior  mortgagee  for  a  sum  of  Rs.  1,250  and  also  under  the 
usufructuary  mortgage  bond  of  September  1890  for  the  further  'sum  of 
Rs.  2,750. 

It  is  unnecessary  to  state  the  pleas  of  the  other  defendants  as  the 
present  appeal  is  by  fourth  defendant  alone. 

The  District  Judge  has  found  that  a  sum  of  Rs.  2,181  was  advanced 
by  plaintiff  to  defendants  1  to  3  and  is  a  valid  mortgage  debt,  but  that  of 
the  property  mortgaged  under  A  a  portion  had  previously  been  sold  to 
sixth  defendant  under  Exhibit  XI,  and  that  the  land  so  sold  must  be 
excluded  from  liability  for  the  debt  due  to  plaintiff.  As  for  the  damages 
claimed,  the  District  Judge  held  interest  at  10  per  ceflt.  per  annum  on  the 
amount  found  to  have  been  paid  by  plaintiff  to  be  a  sufficient  award.  He, 
therefore,  passed  a  decree  against  first  and  third  defendants  personally 
and  against  their  shares  of  the  mortgaged  property  for  Rs.  2,181,  [*71] 
with  interest  thereon  as  above,  second  defendant's  share  being  held  liable 

*For  arguments  of  t  Covtisel,   see  4  M.L.J.   143—  ED. 
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only  for  a  portion  of   the  debt,   and   th.it  only    in   case   iL   is   not  satisfied       1&94 
out  of  the  first   and  third  defendants'   shares,   fouith   defendant  has  been    TAN    |g 
held  jointly  liable  with  first  and  Ijiiul  defendants  lor  plaintiff's  costs  on          '- 
the  amount  decreed  to  plaintiff,  because  the  Judge  found  the  litigation  to    APPEL- 
be  due  to  the  intervention  of  fourth   defendant  who   "  induced   first   and       LATE 
11  third   defendants   to   abandon   their   moitgage   to   pluititiff   and   give   hirh     QviLk 
'*  one  instead."  _  M  k 

The  present  appeal  is,   as  already  observed,   by   fourth  defendant,   the       17  Mk 
respondents  being  plaintiff  and  defendants  1  to  8  40W-4 

The  points  urged  at  the  hearing  are  —  '  li"  ^ 

(1)  That   as   a   usufructuary   mortgagee,    plaintiff   is   not   entitled   to        ™' 

sue  for  sale  of  the  property 

(2)  That  the  suit  is  premature,   as  under  thu  mortgage  bond  A  the 

money  is  not  repayable  till  after  the  expiration  of  three  yeais 

(3)  That  plaintiff  is  entitled  to  sue  only  for  possession  of  the  pro- 

perty  and   redemption   of   pnor   mortgages 

(4)  That   Section  68  of  the  Transfer  of  Property   Act  is  not  appli- 

cable 

(5)  That  the   amount   claimed  is   excessive 

(6)  That  the  damages  cannot  be  made  a  charge  on  the  pioperty 

It  is  true  that  Exhibit  A  allows  three  years  for  payment  ot  the 
money,  but  the  finding  is  that  o\\mg  to  appellant's  machinations  the 
plaintiff  was  unable  to  get  possession  of  the  pioperty.  Section  68  of  the 
Transfer  of  Property  Act  provides  that  the  mortgagee  has  u,  right  to  sue 
for  the  money  (intci  alia)  where  the  mortgagee  being  entitled  to  possession 
of  the  property,  the  mortgagoi  fails  to  deliver  possession  to  him  or  to 
secure  the  possession  of  it  to  him  No  doubt  in  the  present  ca&c  the 
money  for  redemption  was  left  with  the  plaintiff,  and  the  mortgagor  had 
to  take  no  active  part  in  placing  him  in  possession  of  the  property,  and 
consequently  the  case  is  not  one  coming  within  the  letter  of  the  section, 
but  there  can  be  no  doubt  it  is  within  the  spirit  of  the  rule  contained 
therein,  and  as  it  was  owing  to  the  combined  action  of  the  mortgagors 
and  appellant,  that  the  respondent  (plaintiff)  was  unable  to  get  possession 
of  the  property,  the  latter  must  be  allowed  to  elect  to  sue  at  once  for 
the  money  instead  of  for  possession  of  [472]  the  land,  though  no  doubt  a 
suit  for  possession  was  also  open  to  him  I  would,  therefore,  disallow  the 
objections  Nos  1  to  4 

As  to  the  fifth  objection  the  Judge's  finding  is  supported  by  Exhibit 
L  and  the  receipts  referred  to  m  paragraph  13  of  the  judgment 

As  to  the  last  objection,  under  the  mortgage  A,  plaintiff  was  entitled 
to  the  usufruct  of  the  land  in  lieu  of  interest  at  10  per  cent  per  annum 
It  is  this  same  inteiest  that  is  awarded  as  damages.  I  think  it  has  been 
rightly  made  a  charge  upon  the  property  As  remarked  by  Romer,  J  , 
in  the  recent  case  of  Cradocli  v.  The  Scottish  Provident  Institution  (1), 
to  constitute  a  charge  m  equity  by  deed  or  writing,  it  is  not  necessary 
that  any  general  words  of  charge  should  be  used  It  is  sufficient  if  the 
Court  can  fairly  gather  from  the  instrument  an  intention  by  the  parties 
that  the  property  therein  referred  to  should  constitute  a  security. 

I  would  dismiss  this  appeal  with  costs 

Objection  has  been  taken  on  behalf  of  fiist  respondent  (plaintiff), 
under  Section  561  of  the  Code  of  Civil  Procedure,  to  the  part  of  the  decree 
which  directs  the  property  to  be  sold  subject  to  the  mortgages  evidenced 

(i)  69  LTJ    (NS)  380  (382) 

* 
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by  Exhibits  IV,  V,  and  VI.     As  these  mortgages  are  of  date  prior  .to  that 
JAN.  18.   un(ter  which  this   suit  lias  been  brought,    the  Judge's  decree  is  correct. 
'  The  mere  fact  of  the  amounts  due  under  these  mortgages  being  included 
i*1  ^IC  mortgage  bond  VII  executed  to*  fourth  defendant  by  defendants  1 
^  subsequently  to  the  execution  of  A  is  no  reason  for  holding  that 
unaffected  by  them. 
I    would,    therefore,    dismiss    first    respondent's    objections    also    with 

17  M-      costs- 

469-4  MrTTusvMi   AYYAR,   J.  —  I  agree. 


17  M.  478=4  M.LJ.  19Z. 

[473]   APPELLATE  CIVIL. 

Before   Mr.    Justice   Mittliisami   Ayyar  and    Mr.    Justice   Best. 

RANG\  HAT   (Plaintiff),   Appellant  v.   BHAVAYAMMI   (Defendant), 
Respondent  *     [3rd   and   4th    April,    1894,] 

fiiidetiic  —  Estoppel  —  Limitation  of  ihe  doi  trine  in  respect  to  a  party  suiny  as  the 
reprcsfntatn'e  of  another  —  Stamp  Act  —  Actl  of  1879,  Section  39  —  Whether  second- 
ary evidence  of  a  lost  document  can  be  admitted  on  payment  of  penalty. 

Where  a  person  claims  property  as  the  representative  of  another,  the  doctrine 
of  estoppel  cannot  apply  to  representations  made  by  any  one  except  that  other 
person. 

In  the  case  of  a  lost  document  no  penalty  can  be  le\ied  and  secondary 
evidence  admitted,  for  Section  39  of  the  Stamp  Act  presupposes  that  the 
document  on  which  a  penalty  can  be  paid  is  forthcoming. 

Kopasan  v.  Shamu  (i),  followed. 
[R,  16  Ind.  Cas.  050=  JJ  P.R.  1913=279  P.W.R.  1912=11  P.L.R.  1913.] 

APPEAL  against  the  decree  of  H.  It.  Farmer,  District  Judge  of  Viza- 
gapatam,  in  original  suit  No.  39  of  1890. 

The   facts   of   this   case    appear   sufficient!}    for   the   purposes    of   this 
report  from  the  following  judgment  of  the  High  Court. 
The  plaintiff  preferred  this  appeal. 
Kama  Han  and  Bhashyam  Ayyanyar,   for  appellant. 
Subramanya  Ayyar,   for  respondent. 

JUDGMENT. 

Appellant  is  the  zemindar  of  Bobbili,  .nnd  respondent's  late  husband, 
Sitaramaswami  ,  was  the  sister's  son  of  appellant's  paternal  grandfather. 
The  property  in  litigation  is  the  proprietary  estate  called  Chilikala  Jaga- 
nathapuram,  and  it  has  admittedly  been  in  the  possession  first  of  Sita- 
ramaswami  and  after  his  death  in  that  of  his  widow,  the  respondent,  from 
February  1862.  In  that  year,  appellant's  paternal  grandfather  trans- 
ferred the  estate  for  valuable  consideration  to  respondent's  husband 
under  the  patta  VI.  Appellant  brought  ,  the  present  suit  to  eject 
the  respondent  from  that  estate  and  to  recover  possession  of  it  with 
mesne  profits  for  three  years,  1887  to  1889.  Appellant's  mother, 
Chellayammi,  was  the  daughter  of  Gopayammi,  [171]  who  was  the  sister 
of  appellant's  paternal  grandfather  and  wife  of  one  Rajagopala  Rao. 
The  estate  in  dispute  was  first  granted  to  Rajagopala  ftao  in  1948, 

*  Appeal  No.  58  of  1893. 
(i)  7  M.  440. 

(    826 


IUNGA  It  A  I    V.    HllAVAVAMMl  1>  Mftd.  4f  5 

and,    on   his    death   in    1856,    his    widow    and    the    grantor    applied    to   the 
Collector  for   itB   being   registered   in   the   name   of   the    latter.     The    Col-   APRIL  4 
lector  accordingly  registered  the  estate  in  the  name  of  the  grantor  who, 
after  continuing  in  possession  foi   six  years,  transferred  it  for  value  under 


the   patta  VI  to   Sitaramasv\  ami   as   stated   above      The   ground   011   which       LATE 
the    appellant    rests    his    claim    IH    that    the    first    grant    to    his    maternal      QviL 
grandfather   liajagopala   Rao   was    absolute    and    unconditional,    that   it    is       __  " 
not  true  as  stated  by  his  paternal  grandfather  and  maternal  grandmother       17  M. 
in    1856    (Exhibits   XVI    and    XVIJ),    that    the    grant    was   sub]ect    to   the     473=  4 
condition  that  the  estate  was  to  revert  to  the  grantor  in  -the  event  of  the     M.  L.  J. 
grantee  dying  without   male  issue,    and  that   the   allegation  made   to  that        " 
effect  in  1856  was  collusive  and  made  in  vie\v   to  defraud  the  revcrsioner 
He  alleged  thfit  his  maternal  grandmother  (lopayammi  died  in  March  1872, 
that  his  mother  died  m  May  1887,  that  he  was  adopted  in  February   1871 
and   attained  his   majority    m    1881      It   will   thus   be   seen   that   appellant 
claims  the   estate   as  the  daughter's   son  by    adoption  of   liajagopala   Rao 
the   giantee   of    1848      Tlie   respondent   resisted   the   claim   on   the    ground 
that  the  grant    to  Rajagopal   Rao  was  not   absolute  but   conditional,    that 
the  estate  reverted  to  the  grantor  on  Rajagopal's  death  without  male  issue, 
that  the  transfer  of  1862  to  hei  husband  was  valid,  and  that  the  appellant's 
claim  was  baned  by  limitation      The  Judge  held  that  the   grant  ot   1848 
was  conditional,    and  that,    although  the  claim  was  not  barred  by   limita- 
tion,   the  appellant   was  estopped  from   asseifcing  that  his  paternal   gi  arid- 
father   was   not    competent    to   transfer   the    estate    under   patta   VI     and 
that  the  transfer  was  valid.     The  Judge  accordingly  dismissed  the  suit  with 
costs      Hence  this  appeal. 

We  are  unable  to  agiee  with  the  Judge  thai,  the  doctnne  of  estoppel 
applies  to  this  case  It  cannot  apply  when  the  person  making  the  repie- 
sentation  was  not  the  person  as  whose  icprescntative  the  plaintiff  claims 
the  property,  and  in  the  case  before  us  the  appellant  chums  the  estate  m 
fche  right  of  his  maternal  grandfather,  and  not  of  his  paternal  grandfathei, 
who  was  the  person  that  declaied  that  he  was  competent  to  transfer  it 
under  the  patta  VI  This  limitation  ot  the  doctime  of  estoppel  is  men- 
tioned not  only  in  the  case  jereired  to  b\  the  Judge  (Sijcd  Ameer  Ah  y 
Sycd  [475]  Ah  (1),  but  also  by  the  Pnvv  Council  in  Sycd  Nurul  Hoasein  \ 
Thcosahai  (2)  As  to  the  question  of  limitation,  the  decision  must  depend 
on  the  further  question  whether  the  retransfcr  to  the  appellant's  paternal 
grandfather  was  the  lesult  of  collusion  between  him  and  his  sister  Gopd- 
jammi  Act  XIV  of  1859  \\as  the*  law  of  hnutation  in  force  until  April  1873, 
and  if  the  appellant's  right  were  luuied  by  that  enactment,  it  could  not  be 
revived  either  by  Act  IX  of  1871  or  by  Act  XV  of  1877,  under  which  the 
death  of  the  female  on  which  the  reversion  becomes  an  estate  vested  m 
possession  is  the  event  from  which  time  begrns  to  urn  against  the  right 
of  the  reversioner  to  sue  Assuming  that  there  was  no  collusion  between 
Appellant's  paternal  grandfather  and  maternal  grandmother-,  arid  that  the 
retransfer  to  the  giantor  was  bona  fide,  the  resumption  bv  the  grantor  in 
1856  would  be  an  act  done  in  enforcement  of  an  adverse  title  against 
both  the  widow  and  the  reversionei  ,  and  not  meiel\  an  act  done  under  an 
alienation  by  the  widow  The  suit  would  then  clearly  be  barred  by  Act 
XIV  of  1859  It  WHS  also  so  held  in  Tanui  Clumm  Ganguh  v  John 
Watson  (3)  and  Aumirtolall  Bo«e  v  Rajoneeliant  Ifitter  (4) 

(r)  5  WRCR.  289  (2)  '19  I  A  221 

(3)  3  B.L.R    437-  (4)  2  I  A    113 
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The  real  question  then  for  determination  is  whether  the  collusion 
alleged  between  Gopayammi  and  appellant's  grandfather  is  proved.  The 
onus  of  proving  the  fraud  is  clearly. .upon  the  appellant,  and  we  are  of 
opinion  that  his  oral  evidence  is  not  reliable.  It  is  true  that  his  first  three 
witnesses  depose  to  a  conversation  between  appellant's  grandfather  and 
maternal  grandmother  in  which  it  was  contrived  that  they  should  falsely 
represent  to  the  Collector  that  the  grant  of  1848  was  conditional.**  But  we 
are  unable  to  attach  weight  to  their  evidence.  In  the  first  place  they  are  all 
Ghosha  ladies  in  a  position  of  dependance  on  the  appellant,  and  in  receipt 
of  maintenance  from  him.  They  say  they  never  mentioned  what  they  then 
heard  to  any  one  before  this  suit,  and  it  is  improbable  that  they  should 
be  able  to  remember,  at  this  distance  of  time,  the  particulars  to  which 
they  depose. 

We  are  further  of  opinion  that  the  Judge  is  right  in  refusing  to  admit 
in  evidence  an  alleged  copy  of  the  grant  of  1848,  on  the  ground  that 
the  original  was  not  sufficiently  stamped  under  Regulation  13  of  1816 
which  was  in  force  in  1848.  The  copy  [476]  shows  that  the  stamp 
used  was  of  Rs.  8  value,  whilst  it  ought  to  have  been  of  Rs.  50  value. 
The  value  of  the  property  is  not  mentioned  in  the  copy.  The  Judge  was, 
however,  in  our  opinion,  justified  in  ascertaining  the  value  by  reference 
to  Exhibits  I  and  II,  and  the  value  of  the  stamp  which  should  have  been 
used  must  be  calculated  with  reference  to  that  value.  We  also  agree 
with  him  that  the  copy  should  not  be  admitted  on  payment  of  penalty, 
for  the  provision  of  the  Stamp  Act  regarding  payment  of  penalty  (Section 
39  of  Act  I  of  1879)  prescribes  that  such  pa\ment  shall  be  endorsed  on 
the  document,  and  presupposes  that  the  document  is  forthcoming.  It  was 
also  held  in  Kopasan  v.  Shamu  (1)  that  in  the  case  of  a  lost  document  no 
penalty  can  be  levied  and  secondary  evidence  admitted.  As  regards  the 
contention  that  the  onus  of  proving  that  the  grant  was  conditional  rests 
on  the  defendant,  we  are  of  opinion  that  the  contention  cannot  be 
supported.  In  the  written  statement  it  was  denied  that  any  patta  in 
writing  was  granted  in  1848,  and  that  there  was  any  grant  in  April  of  that 
year  at  all,  but  it  was  alleged  that  there  was  a  conditional  grant  in 
August  1848.  Under  these  circumstances,  we  think  it  is  incumbent  on 
the  plaintiffs  to  show  that  there  was  an  unconditional  grant  in  writing, 
this  being  part  of  his  case.  As  was  observed  in  Poslin  Beharee  v.  Watson 
and  Company  (2)  the  averment  in  the  written  statement  is  not  in  the  nature 
of  a  plea  of  confession  and  avoidance  so  as  to  shift  the  burden  on  to  the 
defendant.  Even  assuming  the  onus  of  proof  to  have  been  on  the  defend- 
ant, the  Judge's  finding  that  the  grant  of  1848  was  conditional  is  sup- 
ported by  several  of  defendant's  documents  XIV,  XVI  and  XVII,  the 
first  of  which  contains  an  admission  by  the  appellant's  mother  in  1874 
that  the  original  grant  was  conditional.  The  appeal  therefore  fails  arid 
we  dismiss  it  with  costs. 


(i)  7  M.  440. 


(2)  g  W.R.  190. 
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[477]  APPELLATE  CIVIL 
Before   Mr    Justice   Muttusami   Ayyar  and   Mr    Justice   Beat. 


1894 

MARCH 
29. 


i/k  T>T>ITf  _ 

SIVAMMA  (Petitioner),  Appellant  v    SUBBAMMA  (Counter-petitioner),  LATE 

Respondent  *     [20th  February  and  "29th  March,  1894  ]  CIVIL. 

Succession  Certificate  Act— Act  VII  of  1889,  Section  7  (3)—  Power  to  grant  certificate 

to  applicant  if  he  has  the  best  pnma  facie  title  thereto — necessity  for  some  inquiry    17  M*477. 
prior  to  such  a  grant. 

The  intention  of  sub-clause  (3)  to  Section  7  of  the  Succession  Certificate  Act 
is  not  to  save  the  Court  the  trouble  of  making  any  inquiry  at  all  where  the  appli- 
cant is  not  heir  to  the  deceased,  but  it  is  to  allow  the  pnma  facie  title  to  the 
certificate  to  prevail  when  a  question  of  law  or  fact  arises  on  inquiry  too  difh 
cult  to  be  determined  in  a  summary  proceeding 

[Appr,,  23  C  401  (436),  R,  21  B  53  (54),  5  CWN  494  (4%),  11  Ind  Cas  835 
(837)=21  MLJ  824=10  MLT  164=(1911)  2  MWN  142,  Com.,  24  M  L 
J  198  (199),] 

APPEAL  against  the  order  of  W.  M  Thorburn,  District  Judge  of 
Cuddapah,  dated  16th  {September  1892,  passed  on  civil  miscellaneous  peti- 
tion No  169  of  1892 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High   Couit 
Parthaaarndhi  Ayyangar,  for  appellant 
Knshnamachariar ,  for  lespondent 

JUDGMENT. 

This  was  a,  petition  for  a  certificate  under  Act  VII  of  1889  to  collect 
the  debts  due  to  one  Sesha  Reddi,  deceased  Scsha  Reddi  had  a  son 
named  Venkatanarama  Ucddi,  and  the  latter  died  in  November  1886, 
leaving  behind  him  a  widow  named  Subbamma.  The  faher  died  on  22nd 
of  March  1889,  leaving  him  suivivmg,  besides  Subbamina,  a  widow  named 
Chalamma  and  a  daughter  named  Sivamma  The  daughtei  applied  for 
the  succession  certificate  and  rested  her  claim  on  a  will  left  by  Sesha 
Reddi,  dated  4th  March  1889,  and  on  a  maintenance  agreement  executed 
by  Subbamma  on  the  4th  August  1889  Petitioner's  case  was  that  by 
the  will  she  was  constituted  her  father's  heir,  and  that  his  daughter-m- 
law,  Subbamma,  acknowledged  her  preferential  right  It  is  alleged  that 
no  application  was  made  by  Subbamma,  and  the  order  made  by  the  District 
Judge  is  "  to  give  certificate  to  Su"bbamma,  [478]  on  security  "  No  reasons 
are  assigned  for  the  order,  and  it  is  urged  for  petitioner  (and  there  is  nothing 
to  the  contrary  on  the  record)  that  no  inquiry  was  held  at  all  in  regard  to 
the  will  and  the  release  set  up  by  petitioner  The  petitioner's  pleader 
contends  that  the  procedure  followed  by  the  Judge  is  at  variance  with  Act 
VII  of  1889,  and  \ve  are  of  opinion  that  the  contention  is  well  founded 
The  procedure  to  be  followed  IB  prescribed  by  Section  7  of  the  Act  It 
contemplates  that  in  every  case  fcheie  should  be  a  summary  inquiry,  and 
the  Court  should  make  an  order  for  the  grant  of  a  certificate  according  to 
the  result  of  such  inquiry  In  any  case  m  which  it  becomes  necessary, 
in  order  to  decide  the  right  to  the  certificate,  to  determine  any  question 
of  law  or  fact  which  is  too  intricate  and  difficult  for  determination  in  a 
summary  proceeding,  the  Court  is  empowered  to  grant  the  certificate  to 


*  Appeal  against  Order^No,  145  of  1892. 
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the  applicant  if  he  appears  to  be  the  person  having  prhna  facie  the  best 
title  thereto.  The  intention  is  not  to  save  the  Court  the  trouble  of 
making  any  inquiry  at  all  where  the  applicant  is  not  the  heir  to  the 
deceased,  but  it  is  to  allow  the  prhna  facie  title  to  the  certificate  to  prevail 
when  a  question  of  law  or  fact  arises  on  inquiry  too  difficult  to  be  deter- 
mined in  a  summary  proceeding.  In  cases  in  which  no  complicated  issues 
are  involved,  and  the  issues  are  capable  of  being  decided  without  difficulty 
in  2*  summary  proceeding,  the  Court  is  bound  to  determine  the  right  to  the 
certificate  bv  summarv  inquiry.  The  difficulty  felt  must  be  the  result  of 

.  *  *         7    jj*  •    ^1  ii     A  •          •         >A 

summary  inquiry,  and  not  the  a  pnort  theory  that  every  inquiry  into  a 
special  ground  of  claim  urged  to  the  certificate  necessarily  involves  an 
inquiry  too  intricate  for  determination  in  a  summary  proceeding. 

We  Bet  aside  the  order  of  the  Judge  and  remand  the  case  for  disposal 
in  accordance  with  law.     Costs  will  abide  and  follow  the  result. 


17  M.  479. 

(479]  APPELLATE  CIVIL. 

Before  8n  Arthur  J.  H.   fW/f'w*,  Kt.,   Chief  Justice, 
and  Mr.  Justice  Parker. 


SANK UULIN GAM  CIIETTI  (Plaintiff),  Appellant  v.  SUBBAN 
CHETTI  AND  ANOTHER  (Defendants  Nov.  1  and  2),  Respondents.* 

[12th  and  29th  March,   1894.] 
Dtvorcc — Caste  custom — Whether  immoral  and  therefore  invalid  or  not 

There  is  nothing  immoral  in  a  caste  custom  by  which  divorce  and  re-mar  nage 
are  permissible  on  mutual  agreement,  on  one  party  paying  to  the  other  the  ex- 
penses of  the  latter' s  orginal  marriage  (parisam). 

SECOND  appeal  against  the  decree*  of  T.  M.  Hoi  stall,  District  Judge 
of  Tinnevelly,  in  appeal  suit  No.  846  of  1892,  reversing  the  decree  of 
V.  Malhari  Rao,  District  Munsif,  Srivilliputtur,  in  original  suit  No.  100 
of  1891 

The  plaintiff  -and  defendant  were  members  of  the  potters  caste  in 
Tinnevelly  Plaintiff  sued  for  the  recovery  of  liis  \\ife,  the  second  defend- 
ant, who,  having  left  her  husband,  \\as  living  \\ith  the  first  defendant  a« 
his  wife.  The  defence  raised  bt>  the  second  defendant.  v\as  that  the  plaint1- 
iff  had  ill-treated  her  and  that  according  to  caste  custom  she  had  repaid 
the  plaintiff  the  parisam,  or  expenses  of  her  marriage,  thereby  dissolving 
the  marriage,  and  had  married  the  first  defendant. 

The  District  Judge,  reversing  the  decree  of  the  District  Munsif,  dis- 
missed the  plaintiff 's  suit,  and  the  latter  preferred  this  appeal. 

Narayana  Uau9  for  appellant. 

Veiihatasubba  Ayyar,  for  respondent  No.  1. 

JUDGMENT. 

The  question  in  isssur  is  whether  there  has  been  a  valid  and  legal 
divorce  between  plaintiff  and  second  defendant,  the  District  Judge  finds 
in  the  affirmative. 

The  only  point  argued  before  us  is  whether  the  caste  custom  is  valid, 
appellant's  pleader  contending  that  it  is  immoral,  and,  therefore,  ,that 
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the  Courts  will  not  recognize  it      Exhibits  A   and  B    go   [WO]    to   show      llfef 
that  it  has  been  recognized  by   the   caste   as   an   ancient  and   reasonable 
custom 

We  do  not  think  that  the  case  of   U]i  v.   Hathi  Lalu  (I)  is  m  point, 
since  the  question  there  was  whether  the  caste  could  sanction  a  woman's 
re*marriage  without  a  divorce,  i  e  ,  without  a  proceeding  to  which  both  hus- 
band   and  wjfe  were  parties      Here  the  finding  is  that   there  has   been   a      CIVIL 
divorce  according  to  the  custom  of  the  potters  in  Tmnevellv 

The  finding  further  is  that  divorce  in  this  form  is  consistent  with  the  17 
1  original  '  customs  of  the  potters,  and,  it  this  be  so,  the  custom  IB  suffi- 
ciently ancient.  We  do  not  see  that  it  IB  immoral,  since  it  does  not  ignoie 
marriage  as  a  legal  institution,  but  provides  a  special  mode  by  which  it 
may  be  dissolved  The  fact  that  there  is  a  money-payment  does  not 
make  the  custom  immoial,  and  among  the  inferior  caste  similar  customs 
are  known  to  prevail 

The  second  appeal  fails  and  we  dismiss  it  with  costs 

17  M.  480. 

APPELLATE  CIVIL 
Before  Mr   Justice  Muttuaami  Ayyar  and  Mr.  Justice  Beat 


E  SHOOK  Doss  (Plain1i/f),  Appellant  v    VENKATASUBBA  RAU 
(Defendant),  Respondent.*     [16th  April  and  llth  September,  1894] 
Indian  Contract  Act — Act  IX  of  1872,  Section  30 — Contracts  to  buy  and  sell  Govern- 
ment promissory  notes — Whether  wagering  contracts  or  not — Admisvibility  of  oral 
evidence  to  contradict  the  nature  of  a  contract  in  wnttny — Indian  Ei'ideme  Ait 
Section  92 

A,  on  various  occasions,  agreed  to  sell  to  H  (a  sowcar)  certain  amounts  of 
Government  of  India  promissory  notes,  amounting  in  all  to  4}  lakhs,  for  del-- 
very on  the  following  3Olh  of  November  On  the  28th  of  November  B  agreed  to 
sell  and  A  to  buy  4i  lakhs  worth  of  the  notes  for  delivery  on  the  joth  of  Novem- 
ber. A  did  not  perform  his  contract  to  sell,  and  B  sued  him  for  damages, 
amounting  to  Ks  7,109-6-0,  being  the  difference  between  the  price  at  which  he 
(B)  had  agreed  to  buy,  and  the  price  at  which  he  had  agreed  to  sell  A  denied 
that  the  transactions  were  bona  fide  contracts  made  in  the  ordinary  way  of 
business,  and  pleaded  that  the  real  contract  was  only  lo  pay  differences  as  as- 
ccrl.uned  by  the  price  of  the  Government  paper  on  the  3Oth  of  November,  and 
that  such  a  contract  being,  by  way  of  wager,  was  void  under  Section  30  of  the 
Indian  Contract  Act 

[481]  Held,  per  Daiies,  J ,  that  neither  party  intended  bona  fide  purchases 
and  sales  for  delivery,  and  that,  therefore,  the  contract  was  void  as  a  wagering 
contract : 

Held  on  Appeal  (i),  that  the  burden  of  proof  that  the  agreements  were 
wagers,  \*e ,  that  they  were  not  in  substance  what  they  were  in  form,  lay  on  A, 
as  the  party  so  alleging, 

(2)  that  oral  evidence  is  admissible  to  show  that  an  agreement  in  writing  to 
sell  is  really  only  an  agreement  by  way  of  wager,     (See  Indian  Evidence  Act, 
Section  92)     Anupdiand   Hemchand  v    Chawpsi   Uqerchand    (I  L.R ,    12  Bom 
585)   followed,  Juygernauth  Sew  Bu.\    v    Ram  Dyal   (ILR    9  Calc    791),  dis- 
sented from , 

(3)  per  Muttusann  Ayvar,  J ,  that,  it  being  proved  on  the  evidence  that  it 
was  the  defendant's  intention  at  the  time  he  contracted  to  sell  to  pay  difference* 
only,  the  plaintiff  either  knew  of  this  intention  or  he  did  not     In  the  former 
case  the  contract  was  a  wager  and  therefore  void,  and  IH  the  latter  there  was 
no  concensus  as  to  a  mailer  which  was  of   the   essence  of   the  contract,  and 
therefore  no  valid  contract , 

*  Original  Side  Appeal  No    36  of  i«93 
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(4)  per  Best,  /„  that  a  contract  is  not  a  wagering  contract  unless  it  is  the  in- 

1 1  tention  of  both  parties  at  the  time  of  entering  into  the  contract  not  to  call  for 

it*  or  gjve  delivery  from  or  to  each  other;  see  Tod  v.  Lakshmidas  Purshotamdas 

T —  (I.L.R.  16  Bom.  441)  and  Grisewood  v.  Blane  (11  C.B.  526)  and  that  no  such 

A»EL-  common  intention  having  been  proved  the  contract  was  a  valid  one. 

LATE  [Affirmed,  18  M.  306  (F.B.);  F.  85  P.R.  1898;  U.B.R.  (Civil)  (1897—1901)  399,-R., 

CIVIL.  22  B.  897  (903);  30  B.  83  (91)=7  Bom.  L.R.  385;  12  Bom.  L.R.  1062=8  Ind. 

t  Cas.  1051.] 

17  M.  480.          APPEAL  from  the  decree  of  Davies,  J.,  sitting  on  the  original  side  of 
the  High  Court  in  civil  suit  No.  74  of  1892. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  foregoing  and  from  the  judgments  of  the  High  Court. 

DAVIES,  J.,  dismissed  the  plaintiff *s  suit,   and  the  plaintiff  preferred 
this  appeal. 

The   Advocate-General    (Hon    Mr.    Spring    Branson)    and    Mr.    R.    F. 
Gran/,   for  appellant. 

Mr.    Wedderburn,   for  respondent. 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — This  is  a  regular  appeal  from  the  decree  of 
Mr.  Justice  Davies.  Plaintiff  (appellant)  is  a  sowcar '  and  defendant 
(respondent)  is  a  Pleader  of  the  High  Court,  both  residing  at  Madras.  On 
divers  dates  between  the  24th  October  and  the  4th  November  1891,  the 
former  agreed  to  buy  and  the  latter  to  sell  promissory  notes  of  the  Govern- 
ment of  India,  4  per  cent,  loan,  to  the  extent  of  4J  lakhs  of  rupees  at 
premia  varying  from  Us.  5—4  to  Rs.  5 — 11  per  cent.,  the  promissory  notes 
themselves  being  deliverable  on  the  30th  November  1891.  On  the  28th 
November  1891,  two  days  prior  to  the  date  fixed  for  delivery,  defendant 
agreed  to  buy  and  plaintiff  to  purchase  a  similar  amount  of  securities  of 
the  same  kind  to  be  delivered  on  the  same  date  but  at  a  premium  of 
7  per  cent.  The  plaint  [482]  stated  that  defendant  broke  his  con- 
tract to  sell  and  thereby  became  liable  to  pay  plaintiff  a  compensation 
of  Rs  7,109-6-0,  which  represents  the  difference  between  the  price  at 
which  he  was  bound  to  buy  and  the  price  at  which  he  was  bound  to  sell. 
Defendant  denied  the  claim  in  toto  though  he  admitted  the  execution 
of  the  agreements.  He  contended  that  they  were  only  nominal  transac- 
tions, that  neither  he  nor  plaintiff  ever  intended  that  there  should  be 
an  actual  sale  or  transfer  of  Government  paper,  that  the  real  contract 
was  only  to  pay  the  differences,  and  that  such  contract,  being  by  way  of 
wager  on  the  varying  prices  of  Government  promissory  notes  in  the  market, 
was  not  actionable.  Another  ground  of  defence  was  that  plaintiff  had 
agreed  not  to  claim  the  difference  until  the  expiration  of  six  months 
from  the  date  on  which  it  became  due,  and  consequently  that  the  suit 
was  premature.  It  was  further  urged  by  defendant  that  plaintiff  neither 
tendered  the  price  of  the  securities  which  he  had  agreed  to  buy  nor  the 
promissory  notes  which  he  had  agreed  to  sell,  and  that  he  was  not  ready 
or  willing  to  do  either.  The  first  four  issues  raised  the  question  whether 
the  agreements  sued  on  were  contracts  of  sale  made  bona  fide  in  the 
ordinary  course  of  business  or  by  way  of  wager,  and  the  fifth  and  sixth 
issues  related  to  two  other  questions,  via.,  whether  the  suit  was  premature 
and  whether  the  plaintiff  was  ready  and  willing  to  perform  his  part  of  the 
agreement  on  the  30th  November  1891.  The  learned  Judge  decided  the 
fifth  issue  against  the  defendant,  and  all  the  other  issues  in  his  favour 
and  in  the  result  he  dismissed,  the  suit  but  without  costs.  Hence  this 
appeal. 
F 
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Three  questions  of  law  arise  for  consideration  in  this  appeal  and  on      1894 
e^ach  of  them  the  decision  of  the  learned  Judge  is  correct      The  first  is  as    gEp  jj^ 

to  the  burden  of  proof.     The  contracts  sued  upon  are  in  form  agreements      

to  sell  promissory  notes  of  the  Government  of  India,   and   there  can  be     /£PpEL- 
no  doubt  that  it  is  the  party  who  alleges  that  those  agreements  are  not       LATE 
in  substance  what  they  purport  to  be,  that  ought  to  prove  his  case.     In     QVIL. 

the   absence  of   proof   to  the   contrary,    the   presumption   is   that   a  trans-      " 

action  is  in  substance  what  it  is  in  form      The  second  question  is  whether   n  M.46Q. 
oral  evidence  is  admissible  for  the  purpose  of  showing  that  an  agreement 
in    writing   to    sell    Government    paper   is    really    an    agreement    made   by 
way  of  wager  on  ats  market  price  on  a  future  day.     On  this  point,  there 
is  a  conflict  of-  opinion,   the  High  Court  at    [483]    Calcutta  holding  that 
it  is  not   admissible  whilst  the  High   Court   at  Bombay   holds  that  it  is 
I   agree  in  the  opinion   of  the   learned   Judge   that   the   Calcutta  decision 
does  not  give,   whilst   the  Bombay  decision  gives,   due   effect  to  the   pro- 
visions of   Section  92  of   the  Indian  Evidence  Act,   compare  Juggernauth 
Sew  Bux  v    Ram  Dyal\(l)  with  Anupchand  Hcmchand  v    Champai  Uger- 
chand  (2).     The  first  proviso  of  that  section  enacts  that  any  fact  may  be 
proved  by  oral  evidence  which  would   invalidate   any   document  or  which 
would  entitle  any  person  to  a  decree  or  order  relating  thereto,  and  assum- 
ing that  in  the  case  before  us,  defendant  is  entitled  to  a  decree  in  case  he 
shows  that  the  agreements  which  form  the   subject   of  this  litigation  are 
gaming  contracts,  he  is  clearly  entitled  to  adduce  oral  evidence  in  proof 
of  its  averment,  but  not  precluded  from  doing  so  by  that  fact  not  being 
stated   in   the    documents    themselves      The    third    question    is    as    to   the 
specific   incident   which   distinguishes   agreements   by    way   of   wager   from 
agreements  to  buy  or  sell  made  m  the  ordinary  course  of  business      The 
general  rule  is  that   when  two  parties   agree  that   the  one  la  to  sell  and 
that  the  other  is  to  buy   Government  promissory  notes   at   a  certain  pre- 
mium,  and  that  the  promissory  notes  are  to  be  delivered  by  the  one  and 
accepted  by  the  other  on  a  futuie  day,  whatever  may  be  the  rate  of  pre- 
mium at  which  those  secmities  may  sell  in  the  market  on  that  date,  th« 
agreement  is  perfectly  valid,  the  reciprocal  promises  to  buy  and  sell  being 
the  consideration  for  each  other.     An   agreement  to  sell  or  buy   Govern- 
ment  paper  is   a   contract   which   the   law   permits   in   common   with    any 
other  contract  to  sell  or  buy  goods.     To  this  general  rule,  however,  Section 
30  of  the  Indian  Contract  Act  introduces  an  exception  and  provides  that 
agreements    by    way    of    wager    are    void,    and    no    suit    shall    be    brought 
for  recovering  anything  alleged  to  be  won  on  any  wager  or  entrusted  to 
any  person  to  abide  the  result  of  any  game  or  other  uncertain  event  on 
which  the  wager  ia  made.     If  two  parties  bet,  therefore,  on  the  premium 
at  Which  Government  securities  may  sell  in  the  market  on"  a  future  date, 
and  the  one  promises  to  pay  certain  sum  of  money  to  the  other  according 
as  the  actual  market  price  on  that  date  is  one  way  or  the  other,  the  tran- 
saction is  not  a  real  sale  as  recognized  in  the  ordinary  course  of  business, 
but   a   gambling   on   the   premium   at   which   Government    [484]    securities 
sell  in   the   market   from   time   to  time.     Such   gambling  is   forbidden   on 
considerations  of  public  policy  by   Section  30  of  the  Contract  Act  which 
enacts  that  no  suit   will   lie   to  recover   anything  won   on   the   wager      It 
is  true  that  both  in  contracts  of  sale  and  jn  gaming  contracts  the  market 
rate    of   premium   on   the    future    date    is    uncertain    and   that    both    may 
be    highly    speculative    and    risky,     resulting    in    considerable    profit    to 

(0  9  C  791  (2)  12  B   585, 
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one  party  and  loss  to  the  other.     But  in  the  one,  the  actual  sale  or  trans- 
i.  H.  ^er  °^  Government  paper  is  the  basis  of  the  speculation,  and  in  the  other* 

L^_*         it  is  a  naked  speculation,  having  no  connection  with  any  business  which 
APPEL-    *8   intended   to   be   carried   on.     The   essential   difference,    then,    between 

UATE      *ne  ^wo  C^ft88es  °f  transactions  consists  in  this — that  in  agreements  by  way 
CIVIL      °^  wa£er»  there  is  no  intention  at  the  time  when  they  are  made  to  sell  or 

'     buy   Government   paper  or  to   do  more   than   to   speculate   and   pay    the 

17  M. 480.  difference.  In  Thackcr  v.  Hardy  (1)  Lord  Justice  Cotton  says  that  the 
essence  of  gaming  and  wagering  consists  in  the  rfgreement  that  one  party 
is  to  win  and  the  other  party  is  to  lose  upon  a  future  event,  which  at  the 
time  of  the  agreement  is  of  an  uncertain  nature,  that  is  to  say,  that  if  the 
future  event  turns  out  one  way,  the  plaintiff  is  to  win  and  if  it  turns  out 
the  other  way,  he  is  to  lose.  In  Grizivood  v.  Blanc  (2)  the  Lord  Chief 
Justice  observes  *'  we  ought  to  see  what  was  the  plaintiff's  intention  and 
"  what  was  the  defendant's  intention  at  the  time  of  making  the  agree- 
"  mant,  whether  either  party  really  meant  to  sell  or  buy  and  if  they  did 
"  not,  it  was  a  gambling  transaction."  Thus,  in  coming  to  a  decision 
as  to  whether  the  agreements  which  the  plaintiff  seeks  to  enforce  are 
agreements  by  way  of  wager,  we  have  to  consider  whether  the  real  inten- 
tion at  the  time  when  those  agreements  were  made  was  to  buy  and  sell 
Government  paper. 

The  Privy  Council  ruled  in  Ham  LoU  Thachoorscydas  v.  Soojwnnul 
Dhondmull  (3)  that  a  wager  upon  the  average  price  which  opium  should 
fetch  at  the  next  Government  sale  at  Calcutta  was  not  illegal  or  con- 
trary to  public  policy,  but  that  decision  proceeded  on  the  ground  that 
the  Statute  VIII  and  IX  Viet.,  c.  109,  did  not  extend  to  India.  But  the 
Contract  Act  which  came  into  force  in  this  country  in  Sepember  1872, 
altered  the  law  as  it  stood  in  1848  when  the  Judicial  Committee  decided 
that  case. 

[488]  I  now  proceed  to  consider  the  evidence  so  far  as  it  bears  on 
the  intention  of  the  parties  when  the  agreements  which  form  the  subject 
of  this  litigation  were  made. 

As  his  first  witness,  defendant  states  that  he  entered  into  the  agree- 
ments on  the  understanding  that  he  was  to  pay  only  the  difference  in  the 
premia,  that  he  never  considered  himself  to  be  under  an  obligation  to 
deliver  Government  paper,  and  that  though  the  sale  notes  El  to  E7 
referred  to  such  delivery,  he  knew  that  resale  notes  would  be  executed 
so  as  to  cancel  them  at  the  end.  He  goes  on  to  observe  that  he  had  no 
sufficient  means  to  undertake  to  deliver  Government  paper  to  the  extent 
of  4J  lakhs  and  that  he  would  not  have  made  the  contracts  in  question  if 
he  had  to  deliver  Government  paper.  He  has  not  been  cross-examined  as 
to  his  means  and  there  is  no  other  evidence  to  contradict  him.  It  appears 
further  from  Exhibit  A  which  is  a  letter  of  demand  addressed  to  defendant 
by  plaintiff's  solicitors  on  the  30th  November  which  is  the  day  fixed  in 
the  sale  notes  for  delivery,  that  defendant  was  called  upon  to  pay  the 
difference,  but  not  to  deliver  Government  paper.  If  defendant's  evidence 
is  reliable,  as  I  think  it  is,  there  can  be  no  doubt  that  at  all  events  he 
had  no  intention  to  deliver  Government  paper  and  that  the  agreements 
were  at  their  very  'inception  mere  contracts  to  pay  the  difference  in  the 
premia. 

The  only  other  witness,  who  was  present  when  three  of  the  seven 
agreements  El  to  E8  were  made,  is  the  broker,  Syed  Meah,  defendant's 

(7)  L.R.  4  Q.B.IX  685.          (2)  L.R*.  11  CB.  526.          (3)  4  M.I. A.  339  (346). 
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third    witness.     He    deposes    that    though    he    negotiated    three  sales  as 

broker,  he  does  not  know  whether  the  agreements  evidenced  by  El  to  E8    SEP.  11, 

were  intended  to  be  only  contracts  to  pay  the  difference  or  bona  fide  con-       

tracts  of  sale      He  admits  in  his  evidence   that  the  majority  of  dealings     APFEL- 
in  Government  paper,  as  carried  on  in  the  bazaar,  and  without  the  inter-       LATE 
vention  of  a  bank,   are  contracts  to  pay  the  difference  only      Seeing  that      CIVIL. 
the  plaintiff,  on  whose  behalf  the  broker  acted,  was  not  present  when  the       ___ 
agreements  were  made  and  that  the  latter  was  aware  that  most  of  similar  17M.4M. 
dealings  in  the  bazaar  were  contracts  to  pay  the  difference,  it  is  anything 
but  natural  or  likely  that  Syed  Meah  should  not  have  distinctly  ascertained 
whether   Government   paper   was   really   intended   to   be    transferred      The 
evidence   of  this  witness   appears   to  me,    therefore  to  be   evasive,    and   it 
discloses  also  traces  of  basis  in  favour  of  Raja  Eshoor  Doss      This  is   all 
the  direct  evidence  [486]  bearing  upon  the  specific  agreement  which  form 
the  subject  of  this  suit 

But  these  agreements  were  made  in  the  bazaar,  otherwise  than 
through  a  bank  There  is  strong  evidence  to  show  that  the  majority  of 
dealings  in  the  bazaar  in  Government  paper  are  onlv  contracts  to  pav  the 
difference  Defendant  and  his  second  witness,  a  broker,  swear  that  all 
the  dealings  in  the  bazaar  are  of  that  description,  whilst  defendant's  third 
witness,  another  broker,  and  plaintiff's  second  witness,  who  is  a  stock 
broker,  and  his  third  witness  who  often  assists  him  in  his  business 
depose  that  the  majority  of  them  are  contracts  to  pay  the  difference 
This  circumstance  raises  a  presumption  in  favour  of  the  defendant's  case 

The  extent  to  which  such  dealings  were  carried  on  in  the  bazaar  both 
by  defendant  and  plaintiff  as  contrasted  with  their  means  of  life  renders 
it  probable  that  they  were  mere  contracts  to  pay  the  difference  "Defend- 
ant states  that  his  transactions  in  the  bazar  amounted  to  7  lakhs  of 
rupees  in  September  1891,  to  20  lakhs  in  October  and  to  21  lakhs  in 
November  His  position  m  life  IB  that  of  a  Vakil  of  the  High  Court  who, 
finding  his  practice  not  sufficiently  remunerative,  has  resorted  to  this 
form  of  speculation  though  on  his  own  showing  ho  has  no  means  to  deliver 
Government  paper  to  the  extent  of  4J  lakhs.  As  for  the  plaintiff,  he 
states  that  he  is  worth  6  or  7  lakhs,  and  I  am  of  opinion  that  the  learned 
Judge  is  warranted  m  saying,  after  discussing  his  evidence  and  Exhibit,  I, 
that  it  is  not  probable  that  in  one  month  he  would  venture  the  whole  of 
his  wealth  in  speculation. 

It  is  a  peculiar  fact  in  the  base  before  us  that  there  is  a  resale  note 
(Exhibit  III),  or  cancelling  contract  as  the  defendant  calls  it,  the  amount 
and  description  of  Government  securities  resold  to  defendant  being  the 
same  aa  those  originally  sold  by  him  This  is  generally  the  case  with 
dealings  m  the  bazaar  Defendant  says  m  his  evidence  in  connection 
with  those  dealings,  "  we  exchange,  bought  and  sold  notes  at  first  and 
M  cancel  them  at  the  end  with  the  same  parties  or  other  parties  whom 
"  they  nominate,  paying  the  difference  There  arc  30  or  40  people  so 
11  speculating  and  the  plaintiff  is  one  of  them."  On  this  point  defendant's 
second  witness,  Mum  Subbarayulu,  states  that  the  entry  about  delivery  of 
Government  paper  in  the  original  sale  notes  is  only  nominal  It  is  a  sale 
in  the  sense  that  the  difference  m  the  premia  is  to  be  [487]  adjusted.  If 
the  transactions  take  place  in  the  bazaar,  it  is  the  difference  only  that 
is  adjusted  If  there  is  to  be  a  real  delivery  of  Government  promissory 
notes,  it  is  done  through  the  bank,  if  the  amount  is  at  all  consi- 
derable. 
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H94  Considering  again  what  took  place  on  the  28th  November,  which  is 

SEP.  11.  odkd  the  settling  day,  there  is  strong  reason  to  think  that  the  agreements 
sued  on  were  merely  contracts  to  pay  differences.  As  to  what  took  place 
on  that  day,  defendant,  his  second  and  third  witnesses,  plaintiff  and  his 
third  witness,  Venkatachella  Chetty,  give  evidence  of  which  the  following 
is  the  effect : — 

About  the  28th  November  the  price  of  Government  promissory  notes 

17  M.  4*0.  was  rising  *n  the  market  and  plaintiff  and  others,  who  had  agreements 
from  defendant  to  sell,  attended  to  call  on  him  to  settle  with  them. 
Plaintiff's  third  witness,  Venkatachella  Chetty,  called  on  defendant  to 
close  his  transaction  by  giving  counter- contracts  of  purchase,  and  defend- 
ant, saying  he  was  in  difficulties,  offered  to  pay  8  annas  over  and  above 
his  selling  price.  Two  persons  named,  Krishnasami  Chetty  and  Namboo- 
perumal  Chetty,  agreed  to  those  terms  but  Goverdana  Doss,  plaintiff,  and 
Venkatachella  Chetty  insisted  on  full  terms  and  went  away.  However, 
they  returned  again,  according  to  the  evidence,  at  6  o'clock  in  the  evening 
and  renewed  the  discussion  and  on  defendant's  repeating  his  old  terms 
plaintiff  went  away  asking  Venkatachella  to  settle  for  him  on  the  same 
terms  on  which  Goverdana  Doss  and  Venkatachella  should  settle  for  them- 
selves. Some  one  present  then  suggested  that  full  differences  should  be 
paid  and  that  six  months'  time  should  be  given  for  the  payment.  Defend- 
ant agreed  to  this  sugestion  and  Goverdana  Doss  accepted  those  terms. 
Venkatachella  Chetty  also  did  so  on  his  own  account  and  on  behalf  of 
the  plaintiff.  Then  Goverdana  Doss  gave  a  resale  note  to  defendant  for 
6J  lakhs  and  took  from  the  latter  a  promissory  note  for  the  difference  in 
the  premia.  Then  Venkatachella  resold  4J  lakhs  on  plaintiff's  behalf  and 
2J  lakhs  on  his  own  account.  On  the  2nd  or  3rd  December  next  Venkata- 
chella brought  to  him  from  the  plaintiff  his  resale  note  III  and  deli- 
vered it  to  defendant. 

Thus,  what  took  place  on  the  28th  November  furnishes  strong  ground 
for  the  opinion  that  no  Government  paper  was  originally  intended  to  be 
sold.  Otherwise  it  is  not  possible  to  account  for  not  a  word  being  said 
about  the  delivery  of  Government  paper  or  about  the  tender  of  its  price 
or  for  plaintiff  meeting  defendant  two  [488]  days  before  the  date  fixed  for 
delivery.  The  explanation  given  by  defendant  is  probably  true.  As  it 
was  thought  that  the  price  of  Government  securities  might  rise  or  fall  by 
the  30th,  each  party  desired  to  take  advantage  of  this  element  of  uncer- 
tainty and  adjust  the  difference  in  the  best  way  he  could  to  his  best 
advantage.  Nor  do  I  see  why,  if  a  real  'sale  was  originally  contemplated, 
a  resale  note  for  the  amount  of  the  original  sale  note  should  be  executed 
in  every  case.  Looking  again  to  the  number  of  persons  that  settled  with 
defendant  on  the  28th  November,  and  the  aggregate  value  of  Government 
paper  on  which  he  agreed  to  pay  the  difference,  it  is  impossible  to  believe 
that  with  his  limited  means  he  could  have  intended  a  bona  fide  sale  of 
Government  paper  or  that  his  original  intention  could  have  remained  un- 
known to  plaintiff  who  systematically  speculated  on  the  difference  in  the 
premia.  Passing  on  to  plaintiff's  witnesses,  the  first  witness  is  plaintiff 
himself.  He  was  not  present  when  the  agreements  were  made  and  his 
statement  that  they  were  bona  fide  sales  of  Government  paper  is  not  enti- 
tled to  much  weight.  He  does  not  explain  why  a  resale  note  was  executed. 
He  admits  a  number  of  transactions  of  very  considerable  value  in  which 
he  received  only  the  difference. 

His  second  witness  is  one  Mr.  Berry,  a  stock-broker  at  Madras.  His 
evidence  is  that  sales  of  Government  paper  in  the  bazaar  are  generally  met 
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by  native  dealers  by  payment  of  the  differences      He  appears  to  me  to  over- 
look the  class  of  cases  in  which  the  original  intention  was  only   to  pay    SEP.  11. 

differences  and  to  assume  that  there  is  in  the  first  instance  a  bona  fide  sale       

in  every  case      I  do  not  desire  to  be  understood  as  holding  that  bona  fide     APPRL- 
sales  of  Government  paper  may  not  be  adjusted  by  payments  of  the  differ-       LATE 
ence  between  the  contract  price   and  the  market  price  on  the  day  fixed      ClVIL. 

for  delivery  so  as  to  supersede  the  necessity  for  delivery  of  Government      

paper      But  what  I  do  hold  is  that  when  there  is  no  original  intention  to  17  M. 410. 
deliver   Government   paper   and   when   the   contract   is   at   its   inception    a 
contract  to  pay  only  the  difference,  such  contract  is  m  law  a  gaming  con- 
tract 

Plaintiff's  third  witness  is  one  Venkatachella  Chetty,  who  had  also  a 
similar  agreement  whereby  defendant  engaged  to  sell  Government  paper 
for  2J  lakhs  to  him. 

Adverting  to  the  transactions  in  Government  paper  m  the  bazaar  the 
witness  states  as  follows  "I  did  not  expect  that  Government  promis- 
sory notes  would  pass  from  hand  to  hand  [4891  The  profits  and  loss 
of  each  transaction  between  the  selling  price  ana  the  market  price  on 
the  day  of  settlement  would  be  compared,  a  balance  struck  and  the 
difference  paid  The  practice  was  to  buy  and  sell  the  same  quantity 
of  paper,  but  it  did  not  matter  from  whom  it  was  bought  and  sold. 
There  was  no  intention  at  the  time  of  purchase  that  Government  pro- 
missory notes  should  be  actually  delivered  or  money  paid  "  He  gave  a 
resale  note  to  defendant  on  account  of  his  own  transaction,  and  he  states 
that  plaintiff  also  gave  a  similar  note  to  defendant 

Thus,  m  favour  of  the  view  that  when  the  agreements  in  suit  were 
made  there  was  no  intention  to  deliver  Government  paper,  there  is  first 
defendant's  evidence,  there  is  next  the  fact  that  the  broker,  with  whom 
three  such  agreements  were  made  does  not  contradict  him  and  swear  to 
the  contrary;  and  there  is,  again,  the  presumption  arising  from  defendant's 
and  plaintiff's  means  m  life  and  from  the  geneial  character  of  dealings  m 
Government  paper  in  the  bazaar  There  is  further  the  cancelling  con- 
tract or  a  resale  of  the  same  quantity  of  paper  by  plaintiff  to  defendant 
There  is  also  the  statement  of  plaintiff's  third  witness  that  at  the  time  of 
purchase  there  is  usually  no  intention  to  deliver  Government  paper  or  to 
pay  its  price  There  is  further  the  fact  that  plaintiff  had  a  large  number 
of  transactions  in  which  differences  were  alone  paid  as  shown  by  Exhibit  I 
There  is  again  the  conduct  of  plaintiff  and  other  dealers  with  defendant 
on  the  28th  November  which  raises  a  presumption  in  favour  of  his  conten- 
tion. 

In  favour  of  the  view  that  the  agreements  were  bona  fide  sales, 
there  is  the  form  of  the  agreements  and  there  is  llaja  Eshoor  Doss1 
statement  Weakened  as  it  is  by  the  circumstances  mentioned  m  the  last 
paragraph,  upon  the  whole  evidence  there  is  no  reason  to  doubt  that  it  was 
the  defendant's  intention  only  to  pay  the  differences  That  being  so,  the 
plaintiff  was  aware  or  not  aware  of  such  intention  If  the  former  was 
the  case,  it  was  a  gaming  contract;  if  the  latter,  there  was  no  consenBus 
as  to  a  matter  which  is  of  the  essence  of  the  contract,  and  therefore  no 
valid  contract.  However,  the  broker's  evasive  evidence  and  his  omission  to 
contradict  the  defendant,  the  position  of  Raja  Eshoor  Doss  as  a  so  wear, 
who  is  in  frequent  communication  with  brokers  and  dealers  in  the  bazaar, 
and  presumably  familiar  wtih  the  general  character  of  dealings  in  Govern- 
ment paper  m  the  bazaar,  the  defendant's  statement  that  plaintiff  is  one 
of  the  thirty  or  forty  m  the  bazaar  tffat  {WO]  speculate  in  the  manner 
described  by  him  and  the  accession  of  strength  which  that  story  receives 
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from  the  execution  of  {  a  resale  note,   and  from  the  difference  being  de- 
.  il.  manded  before  the  due  date  and  from  conduct  of  the  parties  on  the  28th 
-.'         November,  and  from  the  extent  of  dealings  carried  on  by  them  as  compared 
•ApptfL-    w*^  their  means  —  these  circumstances  lead  me  to  the  conclusion  that 
LATE      ^e  ^earne^  Judge  was  right  in  upholding  the  defendant's  contention. 
CiViL  *  would  accordingly  dismiss  this  appeal  with  costs. 

__  '  I  would  also  disallow  the  memorandum  of  objections. 

17M.4&0.  BEST,  J.  —  The  suit  was  brought  for  the  recovery  from  defendant  of 
a  sum  of  Us.  7,109-6-0  (with  interest  thereon)  as  the  amount  due  to 
plaintiff  from  defendant  on  account  of  dealings  in  promissory  notes  of  the 
Government  of  India  4  per  cent.  loan. 

Plaintiff's  case  is  that  he  purchased  from  the  defendant  on  various 
dates  in  October  1891  and  on  the  4th  of  the  following  month  at  rates 
varying  from  Rs.  105-4-0  to  Rs.  105-11-0  Government  promissory  notes 
of  the  aggregate  value  of  4£  lakhs  deliverable  on  the  30th  November  1891 
^r-and  resold  the  whole  lot  to  defendant  on  the  28th  November  at  the 
rate  of  Rs.  107  per  cent.,  the  date  of  delivery  being  the  same  80th 
November,  and  that  the  amount  due  to  him  (plaintiff)  on  account  of  these 
dealings  is  Rs.  7,109-6-X  which  he  now  seeks  to  recover  with  interest  at 
12  per  cent,  per  annum  from  80th  November  1891. 

The  defendant  admitted  the  facts  of  sale  and  purchase  of  Government 
notes  as  stated  in  the  plaint,  but  pleaded  (1)  that  the  transactions  were  of 
the  nature  of  gambling,  and  therefore,  void  under  Section  80  of  the  Con- 
tract Act;  (2)  that  plaintiff  had  failed  to  perform  his  part  of  the  contract; 
(3)  that  the  suit  is  premature,  plaintiff  having  agreed  to  allow  defendant 
six  months'  time  for  making  the  payments  in  question. 

The  learned  Judge  in  the  Court  below  found  the  two  latter  pleas  to 
be  invalid;  but  on  the  first  plea  he  found  in  favour  of  the  defendant  and 
dismissed  the  suit. 

The  question'  for  consideration  is,  therefore,  whether  the  learned 
Judge  is  right  in  holding  the  agreements  between  plaintiff  and  defendant 
for  purchase  and  sale  of  Government  securities  to  be  void  as  gaming 
transactions. 

The  law  on  the  subject  is  clearly  stated  by  FARRAN,  J.,  in  [491] 
J.  H.  Tod  v.  Lakhimidas  Purshotamdas  (1)  in  the  following  words:  — 
"  Contracts  are  not  wagering  contracts  unless  it  be  the  intention  of  both 
"  contracting  parties  at  the  time  of  entering  into  the  contracts  under  no 
"  circumstances  to  caU  /or,  or  give  delivery,  from  or  to  each  other."  See 
also  Grizewood  v.  Blane  (2).  The  question  is,  therefore,  was  it  the  inten- 
tion of  both  plaintiff  and  defendant  in  this  case  at  the  time  of  making 
the  agreements  for  sale  by  defendant  to  plaintiff  of  the  Government 
securities  that  there  should  be  no  actual  sale  and  purchase  of  Government 
promissory  notes,  but  only  payment  of  differences  in  the  price  of  the 
securities  on  the  30th  November.  In  this  latter  case  the  suit  has  been 
rightly  dismissed,  but  in  the  former,  defendant's  plea  under  Section  80  of 
the  Contract  Act  must  be  disallowed.  This  question  is  one  of  fact  and  no 
doubt  the  burden  of  proof  is  on  the  defendant. 

Before  the  evidence  is  considered,  it  is  necessary  to  dispose  ot  the 
objection  taken  on  behalf  of  the  appellant  (plaintiff)  that  oral  evidence  is 
inadmissible  to  vary  or  contradict  the  terms  of  the  contracts  which  are 
evidenced  by  the  bought  and  sold  notes.  Such  was  no  doubt  the  ruling 
of  the  Calcutta  High  Court  in  Juggernauth  Sew  Bux  v.  Ram  Dyal  (8), 

(i)  16  B.  44i  (445).  (2)  LoR.  n  C.B.  526,  (3)  9  C.  791,  "" 
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but  as  observed  m  Anupchand  Hemchand  v    Champm  Ugerchand  (1),  the 

effect  of  proviso  I  to  Section  92  of  the  Evidence  Act  does  not  appear  to    c1W^f 

have  been   considered   by   the   learned   Judges   who   decided   the   Calcutta 

case,    relied   on   by   the   appellant      Under   that   proviso   oral   evidence   is     A       T 

clearly  admissible  to  prove  any  fact  which  would  invalidate  a  document,     APPEL" 

and  it  is  for  such  a  purpose  that  the  oral  evidence  has  been  tendered  and      ~ATE 

admitted  in  the  present  suit.  CIVIL. 

I  now  proceed  to  consider  the  evidence  The  first  witness  is  the 
defendant  himself  He  no  doubt  says  that  the  understanding  with  which 
he  sold  was  that  differences  (in  price)  should  be  paid  on  the  day  of  settle- 
ment, and  that  he  himself  "  would  not  have  entered  into  a  contract  for 
11  the  actual  delivery  of  4J  lakhs  of  Government  paper,"  as  he  "  could 
not  have  done  it"  not  having  sufficient  means  There  is  every 
reason  to  believe  that  this  latter  statement  is  quite  true,  but  his  intention 
alone  is  not  sufficient  to  make  the  transactions  one  of  gaming  and  there- 
fore void  As  already  observed  it  is  only  if  both  parties  intended  at  the 
time  of  [492]  entering  into  the  agreement  that  there  should  be  nothing 
more  than  payment  of  differences  that  defendant's  plea  will  be  of  avail  to 
him.  Defendant  admits  that  he  "  never  saw  the  plaintiff  personally  till 
11  28th  November,"  i.e  ,  the  date  on  which  took  place  the  resale  to 
defendant  of  all  the  4J  lakhs  of  Government  securities  that  had  been 
previously  purchased  by  plaintiff  from  defendant  He  says  "  I  don't  know 
that  plaintiff  said  anything  to  me  "  even  then,  and  he  admits  that  plaintiff 
"  went  away  without  setting  anything,  and  that  it  was  Venkatachella 
"  Chetty  (plaintiff's  third  witness)  who  resold  to  him  the  4J  lakhs  on 
11  plaintiff's  behalf." 

Venkatachella  Chetty 's  evidence  is  to  the  effect  that  when  he  mado 
the  contract  for  plaintiff  on  the  28th  November  he  was  "  not  instructed 
11  to  make  it  specially  with  the  defendant,"  but  was  free  to  make  it 
with  any  one,  plaintiff  having  simply  directed  him  to  sell  the  4J  lakhs 
of  paper  in  the  market,  without  giving  any  special  directions  whatever 
This  witness  further  states  that  the  broker,  through  whom  the  sale  to 
defendant  of  the  4J  lakhs,  was  effected  on  the  28th  November,  was  Mum 
Subbarayalu 

This  Muni  Subbarayalu  has  been  examined  as  defendant's  second 
witness.  He  merely  saw  plaintiff  on  that  day,  ns  he  was  coming  down- 
stairs from  defendant's  office,  when  plaintiff  told  him  that  he  objected  to 
defendant's  offer  to  pay  4  or  8  annas  per  100  rupees  All  the  above 
witnesses  speak  merely  to  the  transaction  of  28th  November,  and  not  to 
the  understanding  between  the  parties  at  the  time  when  the  original 
purchases  were  made  by  the  plaintiff 

The  broker  by  whom  the  first  three  of  those  purchases  were  made  is 
Syed  Meah  Sahib,  who  has  been  examined  as  defendant's  third  witness 
He  no  doubt  states  that  the  "  majority  ot  dealings  m  Government  paper 
"  m  the  bazaar  are  contracts  merely  for  the  payment  of  differences,"  but 
he  also  expressly  states  that  he  "  cannot  say  whether  this  was  one  of  those 
or  not,"  and  in  cross-examination  he  further  states  that  ho  is  "  quite 
"  sure  when  these  contracts  wore  entered  into,  nothing  was  said  about 
11  adjusting  differences  by  counter-sales,"  and  that  he  himself  "  did  not 
11  know  at  the  time  whether  paper  was  really  to  pass  or  only  differences 
11  to  be  paid."  He  has  no  doubt  stated  that  a  few  days  after  the  con- 
tracts, plaintiff  asked  him  if  defendant  would  be  able  to  fulfil  his  contract 

(i)  12  B»s8^ 
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1IM  "  Whether  he  would  pay  differences,  for  he  seemed  to  be  dealing  reck- 
SEP  11  kssty'"  But  *n  cross-examination  he  gives  a  [493]  more  particular 
___  *  *  account  of  the  conversation  as  follows:  —  What  he  said  was  "  I  hear 
Venkatasubba  Bao  (the  defendant)  is  selling  papers  recklessly  and  I 
fear  very  much  about  it."  Then  I  said  "  He  is  a  straightforward 
gentleman;  there  will  be  no  fear."  Then  Kaja  (i.e.,  plaintiff)  said 
Will  he  pay  the  differences?  If  so  I  shall  buy  paper  from  others  and 
give  delivery  to  others  to  whom  I  have  sold  paper."  "  His  meaning 
was,"  says  the  witness,  "  to  close  the  contraots  with  the  defendant  on 
the  delivery  day  or  it  may  be  earlier  to  save  trouble,  and  buy  elsewhere 
to  $upply  people  to  whom  he  had  sold." 

This  is  all  the  evidence  for  the  defence  and  I  am  of  opinion  that  it  is 
far  from  sufficient  to  prove  that  at  the  time  of  entering  into  the  contracts 
with  defendant  for  the  purchase  of  the  Government  securities,  the  under- 
standing on  both  sides  was,  that  there  was  only  to  be  payment  of 
differences. 

The  fact  of  plaintiff  having  resold  the  whole  of  the  4J  lakhs  to 
defendant  on  the  28th  November  is  not  evidence  of  intention  on  the 
several  dates  of  purchase  by  plaintiff.  Nor  is  the  intention  on  the  part 
of  defendant  to  pay  differences  sufficient  to  render  the  contract  void.  As 
appears  from  defendant's  own  evidence  in  the  connected  case  (original 
suit  appeal  No.  37)  such  was  also  his  intention  in  contract  for  Govern- 
ment paper  entered  into  by  him  with  the  Madras  and  Agra  Banks  in  which 
contracts,  he  says  "  my  intention  was  only  to  pay  differences."  He  fur- 
ther admits  that  he  has  also  entered  into  what  he  calls  "  cancelling 
contracts  "  with  the  banks. 

There  being  a  mutual  understanding  for  sale  of  a  certain  quantity  of 
Government  securities  on  a  fixed  date  at  a  fixed  price,  the  mere  fact  of  an 
undisclosed  intention  on  the  part  of  defendant  to  pay  differences  only 
cannot  invalidate  the  contract.  As  observed  by  Sir  F.  Pollock  in  his 
principles  of  contracts,  fifth  edition,  page  5  —  "  the  law  does  not  allow  a 
"  party  to  show  that  his  intention  was  not  in  truth  such  as  he  made  or 
"  suffered  it  to  appear." 

Plaintiff  declares  that  he  had  the  intention  of  buying  and  was  both 
in  a  position  to  pay  and  willing  to  do  so.  He  admits  that  he  bought 
with  the  intention  of  selling  again  and  making  a  profit.  This  amounts 
to  speculation,  it  is  true;  but  there  is  no  law  against  speculation.  As 
pointed  out  by  Lindley,  J.,  in  Thackcr  v.  Hardy  (1),  [494]  it  required  in 
England  a  statute,  VII  Geo.  II,  ch.  8,  to  prevent  gambling  in  the  public 
funds;  and  further,  "  notwithstanding  the  strong  condemnation  of  such 
"  gambling  in  the  preamble,  the  Act  itself  was  repealed  in  1860;  and  even 
"  when  the  Act  was  in  force,  gambling  in  shares  and  foreign  stocks  was 
"  held  not  to  be  illegal  either  under  the  Act  or  at  common  law." 

I  am  unable  to  attach  weight  to  the  argument  founded  on  the  circum- 
stances of  plaintiff's  dealings  being  equal  in  amount  to  the  value  of 
his  whole  estate.  He  is  admittedly  a  wealthy  man  and  there  is  no 
reason  for  supposing  he  could  not  have  met  his  liabilities.  Nor  do  I  think 
the  fact  of  his  having  resold  the  whole  amount  to  defendant  on  the  28th 
November  is  a  circumstance  entitled  to  weight  against  the  plaintiff. 
Defendant  was  thus  afforded  an  opportunity  of  reducing  his  losses  if  the 
price  of  Government  notes  should  rise  during  the  next  two  days,  and 
defendant  himself  has  admitted  (as  observed  above)  that  such  "  cancel- 
ling contracts,"  as  he  calls  them,  are  allowed  by  respectable  banks.  It 
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is  true  that  plaintiff   has   admitted   that  if   defendant  had   paid  him  the       1394 
difference   between    selling   pnce    and   the    market    price    on    the    date    of    SEP,  11. 

delivery  he  would  have  been  satisfied,  that  this  was  the  profit  he  intended      

to  make,   and  that  if  the  price  of   Government  paper  had  gone  down  he     APPEL- 
himself  should  have  paid  the  defendant  the  difference  between  the  contract       LATE 
price  and  the  market  price,  but  he  adds  "  that  was  not  the  understanding      CIVIL.- 

"  at  the  time  of  making  the  contract,"  and  explains  this  last  sentence  of      ' 

his  by   saying  that  it  was  only  if  the  defendant  had   asked  him  for   the    I7fyf,480. 
difference  he  should  have  paid  the  difference,   and  that  the  intention  was 
that  the  notes  should  be  delivered. 

Plaintiff's  second  witness,  Mr  Berry,  is  a  stock-broker,  who  has  been 
concerned  in  the  purchase  and  sale  of  Government  paper  for  the  past 
twelve  years  He  says  "  there  are  many  transactions  m  Government 
11  paper,  in  which  Government  paper  does  not  change  hands.  On  settling 
"  days  either  the  difference  is  paid  or  the  notes  delivered  Native  dealers 
M  m  the  ba/aar  make  contracts  for  the  actual  dehveiy  of  paper,  but  they 
11  generally  meet  them  by  asking  the  purchaser  to  take  dehveiy  from 
"  somebody  else  and  paying  or  receiving  the  difference  or  by  selling  back  " 
He  further  states  M  there  are  fixed  settling  days  once  a  month,  generally 
"  at  the  end  of  the  month,  for  completing  transactions  that  have  been 
11  entered  into  This  is  done  on  the  principle  of  a  bank  [195]  clearing 
11  house  The  reason  is  to  avoid  the  risk  of  large  quantities  of  paper 
11  being  handed  about  over  the  market  Unless  there  were  a  settling  day, 
M  there  would  have  to  be  a  delivery  on  every  purchase  The  paper  would 
11  soon  got  dirty  and  want  renewal,  and  numerous  endorsements  are 
11  saved  " 

Having  carefully  considered  the  evidence  on  both  sides,  I  am  unable 
to  concur  in  the  finding  arrived  at  by  the  learned  Judge  in  the  Court 
below,  that  the  understanding  between  both  the  parties  was  from  the 
beginning  that  there  should  only  bo  payment  of  differences 

As  to  the  memorandum  of  ob]ections  filed  on  behalf  of  the  respond- 
ent, I  agree  with  the  learned  Judge  m  finding  that  defendant  failed  to 
prove  the  alleged  agreement  to  allow  six  months'  time  for  payment,  and  I 
also  concur  in  the  finding  that  there  is  nothing  in  the  objection  as  to  want 
of  tender  by  the  plaintiff,  as  there  was  in  fact  nothing  that  plaintiff  had 
to  tender 

As  to  the  defendant's  costs  in  the  Court  below,  I  am  of  opinion  ttiat, 
considering  the  nature  of  the  defence  set  up,  defendant  was  rightly  dis- 
allowed his  costs 

I  would,  therefore,   disallow  all  the  respondent's  objections,   and  give 
plaintiff   a  decree  for  the   amount   claimed  by   him      But   as   my   learned 
colleague   has   come   to   a   different   conclusion,    the   decree   of   the   learned 
Judge  in  the  Court   below   must   be   affirmed,    and  this    appeal   dismissed 
under  Section  575  of  the  Code  of  Civil  Procedure 
Branson  &  Branson,   attorneys  for  appellant 
Wilson  &  King,  attorneys  for  respondent 
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Before  Mr.   Justice   Muttusami  Ayyar  and  Mr.   Justice   Best. 


VENKAT  AC  BELLA  CHETTI  (Plaintiff),  Appellant  v.  VENKATA  SUBBA 

KAU  (Defendant),  Respondent.*     [16th  April  and 

llth   September,    1894.] 

Jhdian  Contract  Act — Act  IX  of  1872,  Section  30 — Contracts  to  buy  and  sell  Govern- 
ment promissory  notes — Whtther  wagering  contracts  or  not — Contracts  for  pay- 
ment of  differences  only 

A  having  on  various  occasions  sold  certain  amounts  of  Government  pro- 
missory notes  to  B,  aggregating  on  the  whole  to  2$  lakhs,  for  delivery  on  3Oth 
November  1891,  B  on  the  28th  of  November  sold  the  same  amount  to  A  for 
delivery  on  the  30th  November.  On  that  day  B,  through  his  attorneys,  called 
upon  A  to  retain  the  '  paper '  contracted  to  be  sold  by  A  to  B  in  respect  of  that 
contracted  to  be  sold  by  B  to  A,  and  to  pay  the  differences  in  the  prices  of  the 
two  contracts  to  B,  and  subsequently  sued  him  for  the  amount. 

Held,  that  on  the  evidence  B  having  admitted  that  the  original  contract  sued 
on  was  for  payment  of  differences  only,  that  it  was  a  wagering  contract,  and 
therefore  void; 

Held,  on  appeal  per  Multusami  Ayyar,  J.,  that  the  above  judgment  should  be 
confirmed ; 

Per  Best,  J.f  that  on  the  evidence  it  was  not  proved  that  at  the  time  of  enter- 
ing into  the  original  contract  the  intention  of  both  parties  was  merely  for  pay- 
ment of  differences,  and  that  consequently  the  contract  was  not  a  wagering 
contract,  but  a  valid  one. 

APPEAL  from  the  decree  of  Davies,  J.,  sitting  on  the  original  side  of  the 

High  Court  in  original  suit  No.  75  of  1892. 

The   facts   of   the   case    appear   sufficiently   for   the    purpose   of    this 

report  from  the  foregoing  and  from  the  judgment  of  Mr.  Justice  Davies, 

which  was  as  follows: 

"  The  judgment  in  this  case  follows  the  judgment  in  the  connected 
case  No.  74  of  1892,  the  facts  and  the  pleadings  being  similar  and  the 
evidence  in  that  case  having  been  treated  as  evidence  in  this.  The 
differences  here  are  (1)  that  the  amount  involved  is  in  connection  with 
transactions  for  2$  lakhs  of  rupees,  the  amount  of  difference  claimed 
being  Bs.  3,312-8-0;  (2)  that  the  plaintiff  is  not  a  man  of  wealth  like 
the  plaintiff  in  the  other  [497]  suit;  and  (3)  that  he  has  put  himself 
out  of  Court  by  practically  admitting  that  the  contract  was  for  payment 
of  differences  only  and  therefore  was  a*  wagering  contract  in  the  eve 
of  the  law.  J 

««  iv."  For  tlle  like  reasons  as  are  given  in  my  judgment  in  the  other  suit 
this  suit  is  dismissed  but  without  costs/' 

The  plaintiff  thereupon  preferred  this  appeal. 

The  Advocate-General  (Hon.  Mr.  Spring  Branson)  and  Mr.  R  F 
Grant,  for  appellant.  ' 

Mr.   Wcdderburn,  for  respondent. 

JUDGMENT. 

MOTTUSAMI  AYYAU,  J.— The  learhed  Judge  rests  his  decision  in  thie 
oase  against  the  plaintiff  on  hia  practically  admitting  that  the  contract 
«uea  on  was  for  payment  of  differences  only,  and  on  the  reasons  assigned 
by  him  for  his  decision  in  originaUuH^^  infetha1 

*  Original  Side  Appeal  No.  37  of  1893. 
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opinion   for   the   reasons    mentioned    in    my    judgment    in    regular    appeal 

No    36  of  1893      I  would  dismiss  this  appeal  also  with  costs,  and  disallow    c_     •  , 

the  memorandum  of  objections  * 

BEST,  J  —This  suit  was  tried  with  original  suit  No    74  of  1892,  which     *T^~ 
forms  the  subject  of  appeal  in  original  suit  appeal  No    36  of  1893  * 

The  learned  Judge  has  dismissed  the  suit  for  the  reasons  given  in  his  pA  E 
judgment  in  the  connected  suit  with  the  reinaik  added  that  the  plaintiff  in 
this  suij;  has  "  put  himself  out  of  Court  by  practically  admitting  that  the 
contract  was  for  payment  of  differences  only  "  But  on  referring  to 
the  evidence  in  the  case  I  am  unable  to  find  any  such  admission  on  the 
part  of  the  plaintiff  Plaintiff's  statement  (as  his  own  first  witness  in  the 
case)  is  that  the  i'  intention  was  to  get  actual  delivery  of  paper,  but  if  ho 
Bold  again  to  the  same  party  then  differences  only  were  to  be  paid/' 
and  as  a  matter  of  fact  a  sale  to  defendant  was  made  on  the  28fch  Novem- 
ber, i  e.,  two  days  before  the  date  on  which  defendant  was  to  deliver  under 
the  original  contract  I  have  no  doubt  whatever  the  plaintiff  was,  in  a 
sense,  gambling  in  Government  paper,  but  such  gambling,  however 
demoralizing  and  reprehensible,  is  not  illegal,  as  observed  in  Thaclcer  v. 
Hardy  (1)  In  the  absence  of  proof-  that  at  the  time  of  entering  into  the 
original  agreement  the  understanding  of  both  parties  was  that  it  was 
merely  for  payment  of  differences  I  am  of  opinion  —  for  reasons  stated  in 
my  judgment  in  [498]  original  suit  appeal  No  36  of  1893  —  that  the 
contract  between  the  paities  cannot  be  hold  to  be  void  within  the  meaning 
of  Section  30  of  the  Contract  Act 

If  the  same  objections  have  been  filed  in  this  case,  I  would  disallow 
them  for  the  reasons  stated  in  my  judgment  in  that  case,  and,  also  for 
reasons  stated  in  that  judgment,  I  would  allow  this  appeal,  but  as  my 
learned  colleague's  finding  is  in  favour  of  the  lespondont,  the  decree  of 
the  learned  Judge  in  the  Court  below  must  be  alliimed,  and  this  appeal 
dismissed  with  costs  under  Section  575  of  the  Code  of  Civil  Procedure 

Branson  &  Branson,   attorneys  for  Appellant 

Wilson  &  King,   attorneys  for  respondent 

17  M.  498. 

APPELLATE  CIVIL 
Before   Mr.    Justice   Muttusami   Ayyar   and   Mr     Justice    Best 


BALA  PATTABIURAMA   CHETTI   (Defendant   No     1),    Appellant   v. 

SEETHARAMA  CHETTI  AND  ANOTHER   (Plaintiff  and  Defendant  No    2), 

Respondents  *     [29th   and  30th   March,    1894.] 

vde  of  Civil  Procedure— Act  XIV  of  1882,  Sections  510,  524 — Reference  to  arbitra- 
tion— Refusal  of  person  appointed  arbitrator  to  act — Appointment  of  arbitrator  by 
Judge  under  Section  510 — Effect  of  Section  524  on  such  appointment 

The  words  '  so  far  as  they  are  consistent  with  any  agreement  so  filed '  in 
Section  524  of  the  Code  of  Civil  Procedure  do  not  mean  that  the  agreement 
must  contain  in  every  case  an  expiess  provision  as  to  what  ought  to  be  done  if 
any  arbitrator  is  unwilling  to  act,  in  order  that  a  Judge  may  act  in  conformity 
to  it,  and  that  Section  510  has  otherwise  no  application.  The  reasonable  con- 
struction is  that  the  action  of  the  Judge  under  Section  510  should  not  be  incon- 
sistent with  the  agreement,  if  it  contains  any  special  provision  on  the  subject 

*  Appeal   No    107  of    1893 
(i)   L.R.  4  Q»BD.,  685. 
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[R.,  9  Ind.  Cas.  173  (F.B.)~  M.L.T.  251=21  M.L.J.  263=(1911)  M.W.N.  151  (155); 
38  P.L.R.  1901=110  P.R.  1900.] 

APPEAL  against  the  decree  of  D.  Irvine,  District  Judge  of  Coimbatore, 
in  original  suit  No.  19  of  1890. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court. 

Ramachandra  Ran  Saheb,  for  appellant. 

Mr.  Grant  and  Lakshmana  Chetti,  for  respondent  No.  2. 

Bhashyarn  Ayyangar,  for  respondent  No.    J*. 

JUDGMENT. 

[499]  MUTTUSAMI  AYYAR,  J. — Three  was  a  controversy  among  three 
brothers  governed  by  Hindu  law  as  to  the  partition  of  their  family  property. 

They  entered  into  an  agreement  on  the  3rd  October  1890,  referring 
the  matters  in  difference  between  them  to  two  arbitrators  and  one  umpire 
for  decision.  The  arbitrators  named  in  the  agreement  were  one  Kasturi 
Chettiar,  nominated  by  one  of  the  three  coparceners  called  Bala  Patta- 
bhirama  Chetti,  and  one  Padmanabha  Chettiar  named  by  the  other  two 
coparceners,  Seetharam  Chetti  and  Subbaratnam  Chetti.  The  agreement 
was  filed  in  the  District  Court  ot  Coimbatore  under  Section  523  of  the 
Code  of  Civil  Procedure,  and  the  Judge  made  an  order  of  reference  in 
accordance  therewith.  But  Kasturi  Chettiar  refused  to  act  as  arbitrator, 
and  the  late  Judge,  Mr.  Irvine,  appointed  Adinarayana  Chettiar  in  his 
place  under  Section  510  of  the  Code  of  Civil  Procedure.  The  arbitrators, 
thus  constituted,  made  an  award  on  the  3rd  August  1891,  and  the  Judge, 
modifying  it  in  certain  matters  under  Section  518,  adopted  it,  and  passed 
a  decree  in  its  terms  as  altered  by  him.  Hence  this  appeal.  For  the 
appellant  it  is  contended  that  there  is  no  legal  basis  for  the  award.  It  is 
urged  (i)  that  the  words  in  Section  524,  "  so  far  as  they  are  consistent 
"  with  any  agreement  so  filed,"  signify  that  the  award  should  be  made 
by  the  arbitrators  named  in  the  agreement,  and  that  if  any  of  them  is 
unwilling  to  act,  the  agreement,  which  is  the  basis  of  the  award,  becomes 
inoperative,  and  (ii)  that  the  Judge's  finding  that  Kasturi  Chettiar  con- 
sented to  arbitrate  previous  to  the  order  of  reference  is  not  warranted  by 
the  evidence  in  the  case. 

As  regards  the  first  contention,  I  am  unable  to  accede  to  it.  The 
words  in  Section  524,  "  so  far  as  they  are  consistent  with  any  agreement 
"  so  filed,"  do  not  mean,  as  argued  by  appellant's  pleader,  that  the 
agreement  must  contain  in  every  case  an*  express  provision  as  to  what 
ought  to  be  done  if  any  arbitrator  is  unwilling  to  act,  in  order  that  the 
Judge  may  act  in  conformity  to  it,  and  that  Section  510  has  otherwise  no 
application.  The  reasonable  construction  is  that  the  action  of  the  Judge 
under  Section  510  should  not  be  inconsistent  with  the  agreement,  if  it 
contains  any  special  provision  on  the  subject.  Section  524  should  be 
read  as  if  it  contained  the  words  "  in  the  absence  of  anything  in  the 
"  agreement  to  the  contrary,  Section  510  is  applicable/'  This  view 
appears  to  me  to  be  in  accordance  with  the  scheme  of  arbitration  contained 
in  Chapter  XXXVII  of  the  Code.  That  [500]  chapter  provides  for  arbitra- 
tion in  three  modes  (i)  by  an  order  of  reference  in  a  suit  already  pend- 
ing; (ii)  by  an  order  of  reference  based  on  an  agreement  filed  for  that 
purpose;  and  (iii)  by  enforcement  of  an  award  already  made  by  arbitra- 
tors without  the  intervention  of  the  Court.  It  enacts  distinct  provision 
as  to  various  matters  in  order  that  the  order  of  reference  made  in  a  suit 
pending  may  not  prove  abortive,  bu|  result  in  an  award  according  to  the 
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onginal  intention  of  the  parties      In  dealing  with  orders  of  reference  made       IRfid 
upon  an  agreement,  the  Code  gives  effect  to  the  intention  of  the  parties    MARCH 
embodied  in  the  agreement,  m  cases  to  which  Section  510  would  apply,  if        39 

the  order  of  reference  were  made  in  a  pending  suit,  by  providing  that  the      '_ 

foregoing  provisions,  viz.,  Sections  509  to  522,  shall  apply,  that  is  to  say,     APPEL- 
be  taken  to  be  intended  by  the  parties  to  the  agreement  to  apply,  provided       LATE 
that  there  is  nothing  inconsistent  in  that  agreement  with  such  intention.      QVIL 
When  a  .number  of  incidents  are  considered  to  be  the  ordinary  incidents          _ 
of  a  contract,  such  as  of  a  lease  or  mortgage,  &c  ,  and  the  intention  of  the   17  M.498. 
legislature  is  to  preserve  the  contractual  freedom  of  the  parties,  quod  those 
incidents,  it  is  u&ual  for  the  legislature  to  indicate  that  intention  by  saying 
that  in  the   absence  of   a  special  provision  to  the   contrary  the   incidents 
specified  shall  be  taken  to  be  the  incidents  intended  to  be  included  in  the 
particular  contract  m  dispute      It  is   a  rule   of   convenience   designed   to 
avoid  repetition      The  first  contention  must  be  disallowed. 

As  regards,  however,  the  finding  that  Kastun  Ghetti  consented  to 
arbitrate  previous  to  his  nomination,  I  do  not  think  that  the  evidence 
supports  it,  Kastun  Chetti  denies  that  he  was  ever  consulted  or  agreed 
to  act  as  arbitrator.  The  other  arbitrator,  Fadmanabha  Chetti  deposes 
that  Kasturi  Chetti  was  unwilling  to  act  when  he  was  communicated 
with  after  the  reference  had  been  made  He  was  not  asked  whether 
previous  to  the  reference  Kasturi  had  consented  or  not  These  are  disin- 
terested witnesses,  and  their  evidence  does  not  show  that  it  was  ascertained 
that  Kasturi  Chetti  had  consented  to  act  prior  to  the  order  of  reference 
Though  the  second  defendant  says  that  Kastun  consented  to  act,  yet  his 
evidence  is  that  of  an  interested  party,  and  it  is  not  safe  to  rely  upon  it 
unless  it  is  corroborated.  The  reason  assigned  by  Kasturi  for  his  reluc- 
tance to  arbitrate  is  that  both  parties  are  his  relatives,  and  it  is  not 
unnatural  that  he  should  be  unwilling  to  [501]  occupy  a  position  in 
which  his  decision  may  be  obnoxious  to  one  or  other  of  his  relative^  It 
has  already  been  held  in  the  cases  of  Puaardtn  v  Moulin  (1)  and  Bepin 
BehdTi  ChowdhTy  v.  Annoda  Prosad  Mullick  (2)  that  Section  510  is  not 
applicable  unless,  as  its  language  implies,  the  arbitrator  who  is  superseded 
for  being  unwilling  to  act,  previously  consented  to  arbitrate  On  the 
ground  that  Kasturi  Chetti  never  consented  to  his  appointment  as  arbi- 
trator and  that  Section  510  is  not  applicable,  I  would  sot  abide  the 
decree  appealed  against,  and  direct  that  this  suit  be  dismissed  with  costs 

BEST,   J. — I   concur. 
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APPELLATE  CIVIL. 
Before  Mr    Justice  Muttuaami  Ayyar. 


ORR   (Plaintiff  No.    1),   Appellant   v.   MUTHIA   CHETTI    (Defendant 
No.    1),   Respondent  *     [22nd  December,   1893   and  24th  January,    1894  ] 

Receiver — Appointment  of  a  receiver  by  a  Court  under  Section  503  of  the  Code  of 
Civil  Procedure — Misappropriation  by  the  feceiver — Whether,  subject  to  the 
receiver's  liability,  the  creditor  or  judgment-debtor  must  bear  the  loss 

In  cases   in  which   a   receiver,   appointed   at   the   instance   of    the   judgment- 
creditor   under   Section   503  of   the   Code  of   Civil   Procedure,   misappropriates 

*  Appeal  against  Appellate  Order  No    63  of    1892 
(i)  6  M  414-  w  (-0  18  C  324 
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moneys  collected  by  him,  the  decree  is  not  satisfied  pro  tanto,  but  the  loss  falls 
on  the  estate  or  its  owner,  subject  to  the  receiver's  liability. 
[Affirmed,  20  M.  224  ;  .  AppL,  2  C.LJ.  602  (611).J 

APPEAL  against  the  order  of  T.  Weir,  District  Judge  of  Madura,  dated 
26th  August  1892,  passed  on  C.M.A.  No.  8  of  1892,  confirming  the  order 
of  S.  Dorasawmy  Ayengar,  District  Munsif  of  Sivaganga,  passed  on  execu- 
tion petition  No.  274  of  1891. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court. 

The  Lower  Courts  decreed  in  favour  of  the  defendant  and  the  plain- 
tiff preferred  this  appeal. 

Bhashyam  Ayyangar,  for  appellant. 

Sundara  Ayyar,  for  respondent. 

JUDGMENT, 

[502]  In  original  suit  No.  415  of  1884  on  the  file  of  the  Difcrtict  Mun- 
sif of  Sivaganga,  appellant  obtained  a  money  decree  against  respondent. 
In  execution  of  the  same,  the  produce  of  the  village  of  Kumbanur  in  fasli 
1299  was  attached  by  appellant,  and  on  his  application,  a  receiver  was 
appointed  under  Section  503  of  the  Code  of  Civil  Procedure  to  superintend 
the  harvest  and  to  recover  the  melvaram.  The  receiver  collected  a  sum  of 
Rs.  845-2-7  on  account  of  the  melvaram,  but  instead  of  remitting  the 
amount  to  the  Court,  misappropriated  it  to  his  own  use.  Thereupon, 
respondent  instituted  Criminal  Proceedings  against  him,  and  the  receiver 
absconded  and  is  still  absconding.  Appellant  then  applied  for  execution 
against  respondent  in  respect  of  the  balance  due  under  the  decree,  and 
the  latter  contended  that  the  decree  must  be  taken  a&  satisfied  to  the 
extent  of  the  sum  of  money  misappropriated  by  the  receiver,  from  whom, 
it  would  appear,  no  security  was  taken,  for  the  due  performance  of  his 
office.  Both  the  Courts  below  disallowed  the  contention,  hence  this 
appeal.  The  question  which  arises  for  determination  is,  whether  in  cases 
in  which  a  receiver  appointed  at  the  instance  of  the  judgment-creditor 
under  Section  503,  misappropriates  his  collections,  the  decree  ought  to  be 
treated  as  satisfied  pro  tanto,  on  the  ground  that  he  is  the  agent  of  the 
judgment-  creditor  on  whose  application  he  was  appointed. 

The  only  case  cited  at  the  hearing  is  that  of  John  Tiel  and  Co.  v. 
Abdool  Hye  (1).  That  was  decided  under  Section  243,  Act  VIII  of  1859. 
There  the  manager  exceeded  the  powers^  conferred  upon  him  by  the 
Court,  and  mortgaged  the  attached  property  with  the  consent  of  all 
the  parties  concerned,  so  as  to  leave  some  proprietary  interest  in  the 
judgment-debtor.  The  question  for  determination  was  whether  any 
judgment  -creditor  coming  after  the  appointment  of  the  manager  and  the 
making  of  the  said  mortgage,  had  a  right  to  attach  and  sell  what  remained 
of  the  judgment-debtor's  interest  in  the  property.  The  Court  held  that  he 
was  entitled  to  attach,  and  stated  the  ground  of  decision  in  these  terms: 
A  manager  appointed  under  Act  .VIII  of  1859,  Section  263,  so  far  as  he 
is  an  officer  of  the  Court,  is,  at  the  most,  the  hand  of  the  Court  for  the 
purpofce  of  gathering  in  on  behalf  of  the  judgment-debtor  the  moneys 
due  to  him,  in  order  that  they  may  immediately  be  applied  to  the  satis- 
faction of  the  decree.  If  [803]  he  does  more  than  this  and  deals  with 
the  subject  of  the  property  itself,  he  must  do  so  as  the  agent  of  the 
judgment-debtor,  and  not  properly  as  the  officer  of  the  Court."  In  the 
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case  before  us,  the  receiver  collected  the  melvaram  in  the  exercise  of  the 
power  conferred  upon  him  by  the  Court,  but  instead  of  paying  the  collec-    TAN 
tions  into  Court,  as  he  was  bound  to  do,  in  order  that  they  might  be  applied  ' 


m  satisfaction  of  the  decree,  misappropriated  them  to  his  own  use  in  breach     A  PPEL 
of  his  duty  as  receiver.     I  am  of  opinion  that  the  Judge  is  right  in  holding       LATE 
that  the  present  case  is  not  on  all  fours  with  the  other  case     I  do  not  think,       rIVIL 
however,  that  the  decision  of  the  Judge  can  be  supported      He  considers 
that  the  receiver  in  the   present  case   was  the  judgment-creditor's   agent    17  M  501 
because    it  was    on    his     application    that    the    appointment    was    made 
The  appointment  is  the  act  of  the  Court  and  one  made  in  the  interests  of 
justice   or   ex   debito   juaMice      He   is   an   officer   or   representative   of   the 
Court,    and    subject    to    its    orders    -His    possession    IB    the    possession    of 
the  Court  by  its  receiver,  and  the  tenants  in  possession,  when  he  is  ap- 
pointed to  receive  rents  and  profits  of  immoveable  property,  become  virtu- 
ally tenants  pro  hoc  vice  of  the  Court,  their  landlord      His  possession  is 
the  possession  of  all  the  parties  to  the  proceeding  according  to  their  titles 
The  moneys  in  his  hands  are  m  cuatodia  legia  for  the  person  who  can  make 
a  title  to  them      The  Judge  observes  that  very  wide  powers  are  conferred 
upon  receivers  by  Section  503  including  a  power  to  remove  the  property 
in  possession,  but  it  does  not  follow  from  it  that  his  relation  either  to  the 
Court   or   to   all   the   parties   interested   in   the   proceeding    undergoes    any 
change  in  proportion  to  the  extent  of  his  powers      For,  it  has  been  held  m 
England  in  similar  cases  that  a  receiver  appointed  by  the  Court  is  appointed 
on  behalf  and  for  the  benefit  of  all  persons  interested,  parties  to  the  suit  or 
proceeding.     This  being  so,  it  is  clear  that  if  a  loss  arises  from  the  default 
of  the  receiver,  the  estate  must  bear  the  loss  as  between  the  parties  to  the 
suit  or  proceeding      It  is  true  that  when  the  party  entitled  to  an  estate  is 
ascertained,  the  receiver  will  be  considered  his  receiver  and  their  principle 
is  applicable  in  the  case  of  a  suit  in  which  title  to  property  is  decreed,  and 
not  to  the  case  before  me,  for  the  decree  under  execution  is  money  decree, 
the    title    m   the    property    under    attachment    continuing    to    vest    in    the 
judgment-debtor      The  first-mentioned  rule  is  only  the  result  of  the  general 
principle  that  the  loss  must  fall  on  the  estate  or  its  owner,  subject-  [504] 
to  the  receiver's  liability.     The  terms   "  receiver  "   and   "  manager  "   are 
synonymous,    and  though  the   appointment  of   a   receiver  may,   in   certain 
cases,  operate  to  change  possession,   yet  it  has  no  effect  whatever  on  the 
title  of  either  party  to  the  property  which  is  placed  in  the  possession  of  the 
receiver      For  any  loss   arising  from  his  default,   the  receiver  is  certainly 
responsible,    but   when   he    cannot   be    proceeded    against   the    question    as 
between  innocent  parties  is  who  ought  to  bear  the  loss  which  is  imputable 
to  neither,   and  the  only  answer  is  that  it  must  devolve  on  the  estate  to 
which  the  appointment  relates      There  is   also   another  reason  in  support 
of  this  view      Moneys  in  the  hands  of  the  receiver  belong,  to  the  Court 
which  appointed  him,  and  are  in  custodia  legis,  and  he  cannot  spend  them 
except  under  the  orders  of  the  Court      If  they  are  lost,  whilst  in  custody 
of  the  receiver  notwithstanding  the  exercise  by  him  of  due  care,  it  cannot 
be   denied  that  the  loss  must  devolve  on  the  estate,   for  the  loss  is  not 
imputable  to  his  default  or  that  of  any  other      The  Courts  below  are  m 
error  m  introducing  a  theory  of  agency  without  reference  to  the  title  to  the 
property,   for  the   collection  of  the  rents  of  which  the  receiver  has   been 
appointed      I   set   aside   the   orders  of   both   the   Courts   below   and   direct 
that  appellant  be  allowed  to  execute  his  decree  without  being  compelled 
to  deduct  from  the   amount  thereof  the   amount   misappropriated  by   the 
receiver.     Respondent  will   pay   appellant  '#   costs  throughout, 
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PRIVY  COUNCIL 

PRESENT 

Lord*    Hobhouae,    Macnoghten   and   Mom»,    and   Sir   Richard    Couch.  1894 

[On  appeal  from   the   High  Court  at   Madras  ]  JULY  28. 


PRIVY 
CHERUKUNNETH   MANUKEL   NILAKANDHEN   NAMBUDIRAPAD  COUN- 

AND     ANOTHER     (Plaintiffs)     V      VENQUNAT     SlVAPATHIL  CIL. 

PADMANABHA   REVI   VARMA   VALIA   NAMBIDI   AND   OTHERS  - 

(Defendants)  *     [13th   June   and  28th  July,   1894  ] 


Ur  myoma,  or  rights  of  Uralan—  -Trustees  and  guardians  of  a  temple  in  Malabar  —  Mel-  21  l.A. 
koima,  or  right  of  superintendence  inherited  by  a  family  —  Usage  of  the  temple*  128=4 
—  Effect  of  compromise  M  L.  J. 

The  appellants,   who  were   Uralan,   managing   as   trustees  and   guardians  the      233  =  6 
affairs  of  a  temple  in  South  Malabar,  claimed  to  exclude  the  respondents  from    Smr.  P.Ci 
the   management   jointly   with   themselves      The    respondents,    representing   the      J-  478. 
Nambidi  family,  the  descendants  of  the  former  rulers  of  the  locality,  were  en- 
titled to  rights  termed  Melkoima,  of  superintendence  over  the  temple      Disputes 
having  arisen,  the  predecessors  of  the  parties  in   1845,  and  again  in   1874  had 
compromised   litigation,   and  had   agreed,   with   the   result   that   they  had   since 
then  continued  to  act  upon  the  agreement  that  they  should  jointly  exercise  the 
powers  of  management  • 

Held,  that  the  compromise  so  agreed  to  was  binding  upon  the  appellants  , 
that  the  usage,  which  had  been  followed  since  1845,  was  the  best  exponent  of 
the  Melkoima  right,  and  that  the  compromise  could  not  be  re-opened 
[F.f  16  Ind  Cas  225  (232)=23  M  L  T  134=12  M  LT  269,  R.  24  C  216  (237)  ,  29  M 
104  (P.C)=8  Bom  LR  374=4  CLJ  305=10  CWN  545=33  I  A  67=16 
MLJ  160,  24  MLT  75=13  MLT  106=(1913)  MWN  176  (178)] 

APPEAL  from  a  decree  (28th  November  1890)  of  the  High  Court  (see 
I.  L.  R  ,  14  Mad  ,  139)  affirming  a  decree  (ft)th  December  1888)  of  the 
Subordinate  Judge  of  South  Malabar  at  Palghat 

The  principal  ground  on  which  both  the  Courts  below  decided  that 
the  plaintiffs  were  precluded  from  claiming  exclusive  rights  in  the  manage- 
ment of  the  Kachankunssi  temple,  an  ancient  [2]  devasworn,  m  the 
taluk  of  Palghat  in  South  Malabar,  and  from  disputing  the  right  of  the 
defendants  to  ]oint  management  thereof  with  the  plaintiffs,  was  that 
a  compromise  of  suits  relating  to  such  rights  had  been  entered  into  by 
persons  through  whom  the  plaintiffs  claimed,  with  the  predecessors  of 
the  defendants.  Nothing  was  known  of  the  early  management  of  the 
temple.  The  Nambidis  of  Venganad,  ancestors  of  the  defendants,  were 
the  original  rulers,  or  Naduvayi,  of  the  country  in  which  it  was  situated; 
and  continued  to  rule  until  the  British  Government  was  established  over 
Malabar  in  1792.  Aa  rulers,  the  Nambidi  possessed  a  right,  not  well 
defined,  of  superintendence  over  all  religious  endowments  without  having 
the  ownership.  This  right  was  termed  Melkoima  As  to  this  reference 
was  made  to  H.  H.  Wilson^  Glossary,  Indian  Terms,  338,  where  the  word 
is  translated  "  superior  power  or  function,  "  and  the  words  "  Melkoima 
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1894  sthanam  "  are  said  to  be  "  the  exercise  of  chief  authority  in  the  affairs 
JULY  28*  °*  a  <5emP^e->>  Though  indicating  the  right  of  a  ruler,  "  Melkoima  "  was 

in  this  case  also  applied  to  the  person  in  whom  the  right  was  vested. 

^k°  plaintiffs  claimed  that  their  family  (illom)  had  Uraiyama  right,  or 
held  the  office  of  Uralan,  or  Urallers,  or  trustees  and  guardians,  of 
Kachankurissi  devaswom  in  South  Malabar  from  time  immemorial.  A 
second  office  of  trustee  had,  in  course  of  time,  been  vested  in  the  family 
IS  M.  1  °*  *ke  second  plaintiff  Cherumpatte  Manakkel.  Since  1835  the  offices 
(P.C.)--=  had  been  held  by  them  without  dispute.  They  claimed  to  be  exclusively 
21  I.A.  entitled  to  manage  the  temple  affairs,  admitting,  however,  that  the  ances- 
M*\7^  *ors  °^  ^ie  defendants,  the  Nambidi  of  Vergunad,  had  formerly  had  the 
233^-6*  Melkoima.  This  right  they  contended  had  been  extinguished  when  the 
Sar.  P.C.  British  Government  was  established,  having  been  possessed  by  the  defend- 
J.  478.  ants'  ancestors  only  so  long  as  their  power  as  rulers  remained.  Resisting 
the  defendants'  interference  with  the  temple  affairs,  the  Uralan  then  in 
office  had,  for  the  sake  of  peace,  executed  a  karar  in  1845,  and  a  razi  in 
1874.  But  the  plaintiffs'  predecessors  were  not  entitled  to  alienate  or 
confer  any  right  in  respect  of  devaswom  affairs;  and  the  karar  and  raeii 
were  not  valid  on  that  ground  and  also  for  want  of  parties. 

The  first  and  second  defendants — the  second,  Dhatri  Valia  \muT\n, 
being  guardian  of  seven  minor  defendants — filed  separate  written  state- 
ments that  their  family  had  originally  been  proprietors  of  the  temple  ana 
its  lands;  and  they  relied  on  the  compromise  [8]  and  admissions  made  by 
the  plaintiffs'  predecessors  in  office.  They  also  set  up  limitation. 

The  issues  raised  questions  as  to  the  respective  rights  of  the  parties, 
as  to  the  effect  of  the  compromise  effected  by  the  karar  of  1845,  the  razi 
of  1874,  and  as  to  the  application  of  limitation. 

In  the  English  year  1773,  when  Haider  Ali  ruled  in  Malabar,  he 
granted  to  the  then  Raja  of  Vengunaud,  the  predecessor  of  these  respond- 
ents, exemption  from  the  full  payment  of  land  revenue  in  respect  of  the 
temple  lands.  From  a  memorandum  in  a  revenue  record  of  21st  March 
1809  this  exemption  appeared  to  have  been  recognized  in  favour  of  the 
appellants'  family  after  the  annexation  of  Malabar  by  the  East  India 
Company.  The  documentary  evidence  relating  to  this  exemption  and  to 
the  other  matters  of  temple  management  before  the  year  1845  was  sum- 
marized QS  follows  by  the  Subordinate  Judge:  — 

"  The  earliest  document  filed  is  Exhibit  I,  a  certified  copy  of  a  state- 
"  ment,  dated  985  or  A.D.  1809  obtained  from  the  Collector's  records, 
"  which  shows  that  the  lands  of  the  temple  were  exempted  from  revenue 
"  in  948  (A.D.  1773)  by  Haider  Ali  at  the  request  of  the  Nambidi. 

'•  The  document  next  in  date  is  A,  a  paimash  account  of  the  year 
"  998  (A.D.  1822)  in  which  Cherukunnat  and  Kariat  Nambudripads  are 
"  described  as  the  Uralers  of  this  temple.  The  Nambidi  is  described  as 
"  the  '  Naduvayi  or  chief  of  the  district.'  He  is  mentioned  as  being  the 
"  Uralan  of  another  temple  but  not  of  the  plaint  temple. 

"  Exhibit  B  is  a  decree  of  the  Palghat  Munsif  in  a  suit  No.  175  of 
"  1830  brought  against  first  plaintiff's  predecessor  as  Uralan.  The  pre- 
"  decessor  of  second  plaintiff  or  of  first  defendant  was  not  a  party  to  the 
"  suit. 

"  Exhibit  A.  M.  is  the  deposition  of  first  plaintiff's  predecessor  taken 
"  by  the  Tahsildar  in  1012  or  A.D.  1836  during  an  enquiry  into  a  petition 
"  presented  by  certain  parties  alleging  that  heavy  mortgages  were  raised 
"  on  devaswom  properties  by  first  plaintiff's  predecessor.  In  this 
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"  deposition  the  latter  stated  that  he  and  Tekmiadat  Nambudnpad  were 
11  the  Uralan  of  the  temple 

"  Exhibit  A.N.  is  a  deposition  given  m  the  same1  year  by  the  same 
11  person  stating  that  a  portion  of  the  temple  lands  were  exempted  from 
||  revenue  in  983  (A.D.  1808)  If  this  statement  [4]  is  correct  it  contrn- 
"  diets  the  statement  in  defendants'  Exhibit  I  that  the  exemption  was  in 
11  948  or  A.D.  1772. 

11  These  are   all   the  exhibits  relating  to  the  temple  piior  m  date  to 
||  the  karar  C  of  1020  (A  D    1845)  and  they  tend  to  show  that  first  plaint- 
iff's, Illom  Cherukunnat  was  always  regarded  as  possessing  the  TJiaima 
g|  right  in  the  temple,  that  the  Nambidi  as  the  Naduvayi,  or  ruler,  of  the 
district    possessed    what    plaintiffs    asset t    he    possesses,    and    what    the 
Nambidi  himself  since  1020  or  A  D    1845  declared  that  he  possessed,   a 
11  Melkoima  right." 

In  1845  a  suit  was  brought  by  the  second  Uralan  against  the  first 
Uralan  the  Nambidi  and  a  tenant  to  set  aside  a  tenancy  which  hud 
apparently  been  granted  without  the  consent  of  the  Second  Uralan  This 
suit  was  compromised  by  a  karar  (D  )  of  thei  18th  August  1845  on  the 
basis  of  an  agreement  (C.)  between  the  two  Uralan  of  the  16th  August 
The  agreement  recited  the  Suit  relating  to  land  "  belonging  to  Kacliankurichi 
11  devaswom  over  which  we  both  have  equal  Uraima  light  and  the  Nambidi 
11  of  Vengunaud  has  Melkoima  right  "  It  then  proceeded  as  follows 

As  this  suit  has  been  compromised  on  the  condition  that  all  the 
11  affairs  of  the  said  devaswom  are  to  be  caused  to  ba  managed  m  future 
"  also,  the  daily  expenses  of  the  devaswom  being  defiayed  by  the  collection 
of  interest,  rent,  Ac.,  and  the  ceiemomes,  &c  ,  being  peiformod  juut  as 
"  they  were  hitherto  jointly  caused  to  be  managed  through  the  Samudayam 
11  by  us  the  two  Uralan  and  the  Narnbidin  who  is  the  Melkoima,  and  that 
11  the  affairs  which  are  to  be  conducted  unanimously  by  us  both  and  the 
11  Melkoima  shall  be  so  conducted,  and  that  no  management  shall  bo 
11  exercised  by  any  one  of  his  own  will  and  pleasure,  and  that  the  affairs 
"  which  are  managed  under  the  entrustment  made  to  the  Samudayam 
"  shall,  for  the  preservation  of  the  property  of  the  devaswnm,  be  conduct- 
"  ed  with  the  approval  of  the  three  persons,  and  that  the  three  persons 
"  shall  jointly  examine  and  settle  each  year's  account  in  the  month  of 
11  Chmgom  (August-September)  of  the  same  year 

Notwithstanding  the  above,  and  the  subsequent  joint  management,  or. 
suing  certain  tenants  of  the  temple  lands,  the  uncles  of  the  present  appel- 
lants, being  then  the  heads  of  their  family,  alleged  that  a  Nambidi  defend- 
ant had  no  right  whatever  regarding  the  temple,  his  former  right  of 
Melkoima  having  become  extinct 

[8]  Valia  Nambidi,  the  second  ofl  these  respondents,  who  was  then, 
during  the  minority  of  her  son  the  first  respondent,  representing  thu 
family  estate,  on  the  4th  September  1874  filed  her  wntten  statement  in 
answer  to  that  suit  She  denied  the  plaintiffs'  allegations,  and  asseitcd 
the  original  right  of  her  family  to  the  temple 

On  the  24th  October  1874  a  joint  petition  waa  presented  to  the  Comt 
of  the  Subordinate  Judge  in  which  that  suit  was  pending  on  behalf  of  the 
plaintiffs  and  defendants  expressing  their  mutual  desire  to  have  the  suit 
compromised  on  the  footing  "  of  the  future  joint  management  of  the  temple 
11  affairs  by  the  plaintiffs  and  Valia  Nambidi,"  who  wcie  to  appoint  new 
officers  and  agents  for  the  tempfe. 

On  the  19th  November  1874  a  joint  appointment  of  a  new  pattamali 
or  agent  was  accordingly  made,  and  cJn  tjie  21st  November  the  second 
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compromise  was  filed  in  the  Court  of  the  Subordinate  Judge  under  Section 
98  of  the  then  Code  of  Civil  Procedure,  Act  VIII  of  1859,  and  it  was  prayed 
that  the  suit  should  be  dismissed  on  the  terms  of  that  compromise.  This 
was  ordered  by  the  Court  on  the  3rd  December  1874. 

Those  terms  provided  for  the  future  joint  management  of  the  affairs 
of  the  temple  by  the  fir£t  and  second  plaintiffs  in  that  suit,  and  tjbe  second 
defendant,  the  present  second  respondent.  The  joint  management  conti- 
nued down  to  a  short  time  before  the  institution  of  the  present  suit. 

The  judgment  of  the  High  Court,  MUTTUSAMI  AYYAR  and  BEST,  JJ., 
was  the  following: — 

"  The  institution  in  question  is  an  ancient  Hindu  temple  in  South 
"  Malabar,  and  the  first  respondent'  is  the  representative  of  the  Nambidi 
"  family  which  ruled  in  former  times  over  that  tract  of  country  in  which 
"  the  temple  is  situated,  whilst  the  Uraima  right  is  vested  in  the  illom, 
"  or  family,  of  the  first  appellant,  a  Nambudri  Brahmin,  from  time  im- 
'-  memorial.  There  is  no  legal  evidence  before*  us  to  show  when  and  by 
"  whom  the  temple  was  founded,  or  what  was  the  nature  of  management 
"  prescribed  by  its  original  constitution.  There  are,  however,  certain 
"  facts  which  are  established  beyond  doubt  and  which  are  indeed  not 
"  disputed  by  the  appellants,  and  the  Subordinate  Judge  rests  his  decision 
"  upon  them.  The  appellants  admit,  and  there  is  considerable  evi- 
"  dence  to  show  that  at  least  from  1845  the  appellants'  and  the  respon- 
"  dents'  families  have  been  in  joint  management  in  [8]  accordance  with 
"  the  terms  of  karar  C.  and  razi  D  .,  dated  the  16th  August  1845,  which 
"  were  re-affirmed,  except  in  one  particular  which  is  immaterial  to  our  pre- 
sent purpose,  by  document  E.,  dated  the  21st  November  1874.  The 
circumstances  under  which  documents  C.,  D.  and  E.  were  executed 
and  their  contents  are  set  forth  by  the  Subordinate  Judge  in  paragraphs 
16  to  20  of  his  judgment,  and  it  will  be  seen  that  the  document's  referred 
to  the  first  respondent's  predecessors  as  Melkoimas  and  the  appellants' 
ancestors  as  Uralan,  and  that  they  were  executed  in  adjustment  of 
pending  litigation  regarding  the  respective  rights  of  those  persons.  It 
is  not  urged,  as  pointed  out  by  the  Subordinate  Judge,  that  either  fraud 
or  a  wilful  suppression  of  material  facts  vitiates  tjie  deeds  of  compromise; 
but  it  is  contended  that  they  do  not  bind  the  appellants  because,  first, 
all  the  members  of  their  families,  as  constituted  in  1845,  had  not  joined 
in  their  execution,  Secondly,  that  the  compromise  practically  created  a 
new  right  and  thereby  varied  the  original  trusts  of  the  institution; 
thirdly,  that  the  Melkoima  right  being  a  right  of  sovereignty,  it  ceased 
on  the  introduction  of  the  British  rule;  and  fourthly,  because  no  joint 
right  can  be  acquired  by  prescription. 

"  As  regards  the  first  ground  of  claim  it  is  clearly  untenable.  Prior 
to  1848  the  first  appellant's  grandfather's  brother  was  the  karnavan  of 
his  illom,  and  from  1848  to  1859  it  was  under  the  management  of 
the  appellant's  father.  Prom  1859  to  1876  the  appellant's  uncle 
was  the  managing  member,  and  from  1876  to  1882  the  appellant's 
elder  brother  was  in  management.  The  first  appellant  has  been  the 
head  of  his  family  since  1882,  and  although  all  the  members  of  the 
appellant's  family  in  1845  did  not  sign  documents  C.  and  D.,  the  then 
head  of  the  family  signed  them,  and  the  arrangement  made  by  him  was 
acted  upon  by  his  successors  and  expressly  recognized  in  1874  and 
acquiesced  in  by  all  the  junior  members  of  his  family  for  more  than  two 
generations  and  during  a  period,  of  upwards  of  forty  years.  The  conten- 
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11  tion,  therefore,  that  the  arrangement  had  not  the  sanction  of  the  whole 
11  family  in  1845  appears  to  us  to  be  entitled  to  no  weight 

"  As  regards  the  second  contention,  the  Subordinate  Judge  is  right  m 
11  holding  that  after  the  compromise  of  1845  and  its  ratification  in  1874, 
11  the  appellants  are  not  at  liberty  to  re-open  the  question,  whether  the 
"  right  of  ]omt  management  recognized  [7]  in  1845  was  then  a  subsisting 
"  right  and  whether  aa  Melkoima,  the  first  respondent's  family  was 
entitled  to  participate  in  management  It  is  sufficient  to  say  that  the 
11  right  of  joint  management  was  brought  into  contioveifey  in  a  Court 
"  of  justice  and  that  it  was,  by  way  of  compromise,  leoognized  as  a 
11  subsisting  right,  and  as  being  m  accordance  with  the  prior  usage  of 
"  the  institution.  It  was  held  by  the  Privy  Council  in  Sn  Gajapathi 
11  Radhika  v  8n  Ga^apathi  Nilamani  (1)  that  when  a  state  of  facts  is 
accepted  as  the  basis  of  a  compromise  whereby  a  suit  pending  decision 
is  amicably  adjusted,  and  when  the  compromise  is  not  vitiated  by  fraud, 
"  those  who  were  parties  to  it  and  their  privies  should  not  afterwards  be 
11  heard  to  say,  for  tho  purpose  of  reviving  the  controversy,  that  the  real 
"  state  of  things  was  otherwise  The  principle  is  the  same  whether  the 
"  mistake  alleged  to  have  been  made  is  one  of  law  or  of  fnct  We  mav 
11  here  draw  attention  to  the  words,  "  as  hitherto  "  in  document  C  ,  as 
11  indicating  that  it  did  not  purport  to  vary  the  prior  usage  of  the  mstitu- 
"  tion.  Even  assuming  that  the  appellants  may  now  be  permitted  to  sho\v 
11  that  the  respondents'  family  had  no  joint  management  prior  to  1845,  the 
"  evidence  before  us  cannot  bo  held  sufficiently  to  establish  such  conten- 
11  tion  In  1821  the  Collector  of  this  district  called  upon  the  then  Nambidi 
"  to  pay  up  the  arrears  of  the  revenue  due  on  devasworn  land  and  this 
11  implies  some  control  on  his  part  over  the  temple  income  Again,  m 
11  Exhibit  A  ,  which  is  the  temple  paimash  of  1822,  the  Nnmbidi  is 
11  described  ns  having  a  Melkoima  right  ovei  it  Further,  Exhibit  I  shows 
"  that  it  was  the  Nambidi  who  got  the  devaswom  land  exempted  from 
"  assessment  by  Haider  in  1773  Though  the  paimash  account  19  of  itself 
11  no  evidence  of  title,  it  is  of  value  as  confirming  the  view  since  taken  bv 
11  the  Uralan  as  to  the  possession  of  the  Nambidi 

After  some  notice  of  arguments  by  the  pleaders  on  both  sides  as 
to  parts  of  the  evidence,  the  Judges  further  examined  the  exhibits  and 
stated  the  opinion  that  it  was  impossible  to  hold  upon  the  evidence  that, 
prior  to  1845,  the  Nambidi  had  no  connection  with  the  temple,  nor 
control  over  its  affairs,  and  that  the  recital  that  document  C  recog- 
nized and  regulated  the  prior  practice  was  not  bon a  fide  The  Judgment 
then  continued  thus  — 

[8]  "  The  next  contention  is  that  the  Melkonna  right  is  the  sovereign 
right  of  supervision  and  that  when  the  N  imbidis  ceased  to  be  lulers,  their 
Melkoima  ceased  likewise,  and  that  it  was  therefore  not  a  subsisting 
legal  right  m  1845  This  is  the  substantial  question  raised  for  decision 
in  this  appeal.  The  learned  pleader  for  the  appellants  relies  on  the  defi- 
nition of  Melkoima  given  by  Mr.  GraBme,  the  Special  Commissioner  of 
Malabar,  about  1820,  '  as  the  right  which  the  sovereign  power  possessed 
over  property  of  which  ownership  is  m  others  It  is  a  right  of  superintend 
ence,  an  incident  of  sovereignty  '  The  Melkoima,  right  was  also  decribed  Hy 
Mr,  Justice  Holloway,  whilst  District  Judge  of  North  Malabar,  in  appeal 
suit  118  of  1861  in  the  following  terms  '  This  is  not  only  not  the  same, 
but  absolutely  incompatible  with  ownership.  It  was  the  right  of  the 
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1  sovereign  power  possessed  over  property  of  which  the  legal  ownership 
*  was  in  others.     That   sovereign  power,    and  the  right   of   interference 
'  which  nothing  can  prevent  these  Malabar  Rajas  from  asserting,  have  of 
'  course  wholly  ceased/     Mr.  Wigram,  a  former  District  Judge  of  Malabar, 
'  gives  a  similar  definition  (Wigram  on  Malabar  Law  and  Custom).     On 
'  the  other  hand,  the  respondent^'  pleader  refers  to  Logan's  Treatise  on 
'  Malabar,  Vol.  II,  p.  177,  wherein  the  Uraima  right  is  included  among 
'  the  four  functions  of  a  Desavali,  and  to  Exhibit  A  in  which  the  Nambidi 
'  is  described  as  Naduvali.     It  appears  from  Logan's  Glossary,  page,  211, 
'  that  no  one  was  called  a  Naduvali  who  had  not  at  least  500  Nayars 
p  attached  to  his  range;   any  number  below  that  ranked  a  person  as  a 
[  DeSavali.     Our  attention  is   also  drawn  to  the   ancient   constitution  of 
1  Hindu  temples  in  Malabar  as  described  by  Mr.  Conolly,  a  Collector  of 
1  Malabar,  in  his  letter  to  the  Board  of  Revenue  which  is  cited  in  B.  A. 
1  35  of  1887.     *  The  pagodas  of  Malabar,'  says  Mr.  Conolly  '  generally  are, 
and  have  always  been,  independent  of  Government  interference.     They 
are   either  the  property   of   Some  influential   family,   the     ancestors    of 
which  either  built  or  endowed  them  or,  as  is  more  commonly  the  case, 
are  claimed  and  managed  by  a  body  of  trustees  who  derive  their  right 
from   immemorial   inheritance    and    conduct    the   affairs    of   the   temple 
under  the  patronage  or  superintendence  of  some  Raja  or  person  of  con- 
sideration.    This  latter  state  of  things,  it  will  be  seen,  is  nearly  that  which 
the  Government  are  now  desirous  of  introducing  everywhere.'     It  will  be 
seen  that  the  above  passage  [9]  throws  light  also  on  the  policy  which  the 
British  Government  was  inclined  to  adopt,  via.,  that  of  continuing  the 
supervision  of  the  Raja»  who  was  the  patron,  as  it  originally  existed,  in 
the   interests  of   certain  temples,    instead   of  referring   that   supervision 
Solely  to  the  status  of  the  person  exercising  it  as  sovereign  for  the  time 
being,   and  declaring  it  to  have  ceased  on  the  annexation  of  Malabar. 
There  is  some  indication  of  such  policy  having  been  pursued  in  this  case 
as  in  the  Guruvayur  devaswom  case  (Appeal  Suit  35  of  1887),  for  the 
Revenue   authorities   have   corresponded   with   the   Nambidi    relating   to 
matters  connected   with  the  temple,    whilst   there   are    traces     of    the 
continuance  of  the  right  of   interference   by   the   Nambidi   family   sub- 
sequent to  the  annexation  of  Malabar.     The  real  question  then  which 
we  have  to  decide  is  this:     Are  we  to  ignore  the  state  of  things  which 
has  existed   admittedly  from  1845,   and  probably  from   the   commence- 
ment of  the  c.entury,  and  which  was  submitted  to  by  the  Uralan  as  one 
consistent  with  the  ancient  usage  and  constitution  of  the  institution  and 
continued  and  countenanced  by  the  British  Government  and  conducive  to 
the  protection  of  the  interests  of  the  institution;   and  are  we  now  to 
deduce  a  rule  of  decision  from  the  abstract  theory  of  Melkoima  as  it 
existed  prior  to  British  rule  and  to  change  the  usage  and  unsettle  what 
was  set  at  rest  by  a  compromise  forty  years  ago?     We  have  no  hesitation 
in  answering  the  question  in  the  negative.     In  cases  in  which  there  is  a 
conflict  between  an  ancient  theory  and  the  modern  usage  in  a  religious 
institution,  Courts  of  Justice  must  See  whether  the  usage  is  referable  to 
some  other  legal  origin  with  reference  to  the  facts  of  each  case,  if  not  to 
the  ancient  theory.     As  observed  by  the  Judicial  Committee  in  the  Ram- 
nad  case  (12  Moore's  I. A.,  390)  with  reference  to  a  theory  deduced  from 
the  ancient  Hindu  Law  of  Niyoga  or  appointment  in  connection  with 
the  law  of  adoption,  the  abstract  theory  has  a  judicial  value  for  the  pur- 
pose of  explaining  and  upholding  the  existing  usage   and   not   for  the 
purpose  of  ignoring  it,     It  is,  then  urged  for  the  appellants  that  the  joint 
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gt  be  observed  that  from  what  has  been  stated  above  such  legal  origm  may    TULV?» 
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[10]    patrons   of   the   institution    as   part   of   its   ancient    constitution,    n 
|  status  which  did  not  cease  on  the  introduction  of  the  Bnti&h  rule    '  It 
|  must  have  been  well  known  in  1845  that  the  sovereign  power  vested  in     is  M  1 
|  the  British  Government,   and  the  term  Melkoima  in  document  C  must    (P,C)== 
|  therefore  be  taken  to  bo  a  word  of  descnption  or  distinction      The  parties      2H.A, 
|  concerned   took   for  their  Gfuide   the   subsisting   usage   of   the   institution      128=4 
and   agreed    to   continue    it    without   caring   to    ascertain    to    what    legal     *M3L'/" 
'  relation   of  the    Nambidi   to   the   temple   the   continued  participation   in   Sar  P.C, 
"  management  subsequent  to  the  British  rule  might  be  referred  J.  478. ' 

"As  regards  the  last  question,  viz.,  of  limitation,  it  has  been  decided 

||  by  the  Privy  Council  that  the  twelve  years'  lule  is  applicable  where  there 

||  is  no  question  for  recovering  any  property  for  the  tiusts  of  the  mstitu- 

||  tion  and  when  the  plaintiff  sues  only  for  his  personal  right  to  manage 

11  or   to   control   the   management   of   the   endowment    (L,H     10   I  A     96), 

||  When  two  persons  have  been  m  pint  management  for  moro  than  forty 

||  years,   the  presumption  is  that  they  have  a  joint  right  of  management 

This    is    not    a    case    of    exclusive    possession    of    portions    of    the    same 

11  property    at    different   periods   or    a   case   of    contraria   posse ssio    and   the 

case   m  L  R     12  App     Ca     544,    is  not  in  point      The   decision   of   the 

Subordinate  Judge  that   the  claim  is  barred  by  limitation  is  also  light 

The  appeal  fails  and  is  dismissed  with  costs  " 

On  this  appeal  Mr    J    D    Maync,  for  the  appellants,  argued  that  their 
predecessors     in     office    as    Uralan    holding    a    trust    could  not  effectively 
transfer  the  rights  and  duties  belonging  to  it  by  the  compromises  of  1845 
and  1874      They  had  no  power  to  give  up  a  portion  of  their  IJrairna  iigliis 
to  the  Nambidi,  or  to  invest  any  of  the  latter  with  the  right  of  management 
of   the   temple      If   the    effect   of    the   two    agi cements   was    to    confer   on 
the   defendants'   predecessors    any   of   tho   powers   hold   by   the   Uralan    as 
trustees,  the  agieements  could  not  be  carried  out,  as  the  office  of  tiustce  of 
the  temple  could  not  be  transferred  either  wholly  or  in  part      It  \vas  sub- 
mitted,    however,     that     tho     agreement     of     1845    with   the   Nambidi    as 
Melkoima  recogni/ed  no  light  in  them,  but  then  right,  of  that  dcscupiion, 
and  did  not  operate  to  detract  -from  the    powers    of    tho     Uialan,     who 
remained    the   sole   guardians   and   trustees,    with   executive   powers      This 
agreement   was    acted   upon   till    1874,    when   the    suit   of    that    year   was 
partly   directed   at   checking   the   encroachments   of   the    Nambidi    [11]    as 
Melkoima,    the    defence   of   the   latter    showing   that   they    asserted   rights 
of  exclusive  property,   rights  which  the  razi  of   that   year  was  framed   to 
negative.     The  Melkoima  rights  could  be  recognized  notwithstanding  these 
documents    of    compromise,    and    without    any    unreasonable    constiuction 
of     them      The     plaintiffs     asked     for     a     declaration     that     they     were 
entitled  to  exercise  the  full  powers  of  Uralan  of  the  temple,  subject  only  to 
the    superintending    influence    of    the    Melkoima    as    formerly    recognized 
Reference  was  made  to  Raja  Vurma  Valid  v    Ravi   Vurma  Mutha  (1)  as 
showing  that  persons  holding  such  a  trust  as  that  of  Uralan  of  a  temple 
are   incapable   of   transferring    it    at   their   own    will,    and   to   Wigram    on 
11  Malabar  Law  and  Custom  " 
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1894  ^r>  ^-  V'  D°yne>  *or  ^e  respondents,  was  not  called  upon. 

JULY 28.          Their  Lordships'  judgment  was  delivered  by  Lord  MORRIS. 

JUDGMENT. 

PRIVY  The  appellants  are  the  plaintiffs  in  a  suit  which  was  dismissed  by  the 

COUN-     Subordinate  Judge  of  South  Malabar  on  the  10th  December  1888,  and  was 

CIL.       again   dismissed   on   appeal   by   the   High   Court  of   Madras   on   tjie  28th 

November    1890.     The   appellants  sought  for  a  declaration  that  they   as 

/pr**1     ^ra^ers  were  entitled  to  the  exclusive  management  of  the  affairs  of  the 
2i  i  j£    *emP^e  °f  Kachankurissi,  a&d  that  the  respondents  had  no  right  over  or 
128=4  *    right  of  management  in  the  said  temple,  an  ancient  Hindu  temple  of  such 
M.  L.  J.    antiquity  that  nothing  is  known  a&  to  its  foundation  or  original  constitu- 
Q^^pV    ^on'     ^e  respondents  are  the  representatives  of  the  original  rulers  of  the 
J  *478      ^8^rict  in  which  the  temple  is  situated,  who  so  continued  till  the  British 
sovereignty  was  established  over  the  country  in  the  year  1792.     The  family 
of  the   appellants   appear  to  have   always   held   the   office  of   Urallers  or 
managers  of  the  temple,   while  the   Nambidi  possessed  certain   sovereign 
rights  of  superintending  the  temple,  called  Melkoima  rights.     As  long  since 
as  the  year  1845  disputes  arose  between  the  ancestors  of  the  appellants  and 
respondents,    and   a  suit   was   commenced   as  to   the   management   of  the 
temple,   which  was  settled  by  a,  karar  on  the  16th  August  1845;  and  in 
accordance   therewith   the   parties   two   days   afterwards   filed   a   razi   with- 
drawing the  suit.     The  karar  provides  that  the  affairs  of  the  temple  were 
to  be  managed  and  that  the  ceremonies  were  to  be  performed  jointly  "  just 
as  they   were  hitherto,"    and  for   a  period  of  thirty   years   afterwards, 
namely,  until  1874,  that  arrangement  waB  carried  out.     In  [12]  1874  fresh 
disputes  sprang  up  between  the  Urallers  and  the  Nambidi,  and  led  to  a 
suit  in  which  the  Urallers  sought  to  recover  certain  lands  belonging  to  the 
temple  from  a  tenant  who  held  under  a  demise  granted  by  the  Samudayam 
appointed  by  the  Urallers  and  the  Nambidi  according  to  the  agreement 
contained  in  the  karar  of  1845.     This  suit  was  compromised,  and  in  a  razi 
of  the  21&t  November  1874,  terms  were  set  out,  which  again  determined 
that  there  should  be  a  joint  management  of  the  affairs  of  the  temple  by 
the  Urallers  and  the  Nambidi      This  razi  was  acted  upon  until  the  date 
of  the  present  suit,   and  Urallers  and  the  Nambidi  jointly   appointing  a 
Samudayam  and  a  Pattawali  and  joining  in  suits  to  recover  temple  lands 
and  in  applications  to  execute  decrees. 

Their  Lordships  are  of  opinion  that  the  state  of  things  which  has 
admittedly  continued  since  1845,  and  which  was  probably  the  state  exist- 
ing before  that  time  and  since  the  establishment  of  British  sovereignty, 
cannot  now  be  questioned,  and  that  the  compromise  of  their  rights  entered 
into  in  1845  and  1874  by  the  Urallers  and  Nambidi  i&  binding  upon  them 
and  their  successors,  and  cannot  be  now  re-opened  upon  any  theory  of 
the  extent  of  the  Melkoima  right  in  the  abstract.  The  usage  which  has 
existed  for  so  long  a  period  ifc  the  best  exponent  of  the  Melkoima  right 
vested  in  the  respondents,  a  right  twice  acquiesced  in  by  the  appellants  or 
their  predecessors  in  legal  proceedings  in  which  the  opportunity  was  afford- 
ed of  a  definite  decision  as  to  the  rights  of  the  respective  families.  Their 
Lordships  will  therefore  humbly  advise  Her  Majesty  that  the  judgment 
of  the  High  Court  ought  to  be  affirmed  and  the  appeal  dismissed.  The 
appellants  must  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 

Solicitor  for  the  appellants: — Mr.  R.  T.  Taslter. 
Solicitors  for  the  respondents  :*— Messrs.  T.  L.  Wilson  &  Co. 
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[13]  APPELLATE  CIVIL 
Before  Mr    Juaticc  Muttusami  Ayyar  and  Mr    Justice  Beat 


KniHHNAimuPATi   DEVU    (Plaintiff),    Appellant   v 

VIKRAMA  DEVU   (Defendant),  Respondent  * 

[24th,   25th,   26th  and  30lh  July,    1B94.J 

Code  of  Civil  Procedure — Act  XIV  of  1882,   Section  13— Res  judicata 

Where  all  the  conditions  Described  hy  Sectiun  13  of  the  Code  of  Civil  Pro- 
cedure as  necessary  to  bai  the  trial  in  a  subsequent  suit  of  an  issue  adjudicated 
upon  in  a  previous  suit  exist,  the  fact  that  in  the  first  suit  the  defendant  was  an 
execution  creditor  and  in  the  second  he  is  a  purchaser  at  an  execution  sale  makes 
no  difference  as  to  the  second  suit  being  fes  judicata  A  |>nvity  exists  between 
an  execution  creditor  and  a  purchaser  at  a  Court  sale,  the  latter  representing  the 
former  in  so  tar  as  he  had  a  right  to  bring  the  properly  to  sale  in  execution  of 
his  decree  Thus  when  the  plea  of  estoppel  is  available  to  a  decree-holder,  it  is 
likewise  available  to  the  purchaser  at  the  execution  sale,  as  his  representative  or 
as  one  claiming  under  him  Surat  Chunder  Dcy  v  Gopal  Chunder  Laha  (19 
I A  203)  followed 

[R,  7  Ind  Cas  530  (533)=8  MLT  167— (1910)  M  W  N  342,  D.,  1  NLR  150 
(151)  1 

APPEAL  against  the  decree  of  H  11  Farmer,  District  Judge  of 
Vizagapatam,  in  original  suit  No  28  of  1890 

The  facts  of  the  case  appear  sufficiently  toi  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court 

The  Advocate-General  (Hou  Mr  S pi  ing  Branson)  and  Subramama 
Ayyar,  for  appellant 

Subramania  Ayyar,   for  respondent 

JUDGMENT 

This  appeal  arises  from  a  suit  brought  by  the  plaintiff  (appellant)  to 
obtain  a  declaration  that  the  instrument  of  gift,  (Exhibit  E)  which  his 
father,  Lingam  Lakshmaji,  executed  in  his  favour  on  the  13th  October  1878, 
is  true  and  valid,  that  he  is  entitled  under  it  to  the  village  of  Venkatara- 
japuram  and  the  hamlet  of  Sitanna  Cheruvu  Istuva,  which  is  the  property 
now  in  litigation,  and  that  the  execution  sale  at  which  respondent  pur- 
chased them  for  Bs  15,900  on  the  15th  October  1888  is  void  and  inopera- 
tive as  against  him, 

The  sale  was  held  in  original  suit  No  3  of  1885  on  the  file  of  the 
District  Court  of  Vizagapatam,  in  which,  one  Chodimella  Ramamurti,  had 
obtained  a  decree  against  Lingam  Lashmaji  for  [14]  Rs  6,456-10-0 
for  interest  on  Rs  5,000  from  the  date  of  suit  to  date  of  decree  at  9  per 
cent,  per  annum,  for  costs  of  the  suit  and  for  mteiest  thereon  at  6  per  cent 
per  annum  from  date  of  decree  to  date  of  payment  Subsequent  to  the 
date  of  this  decree  (Exhibit  VI),  viz  ,  29th  June  1885,  the  decree -holder, 
Ramamurti,  obtained  two  other  deciees  against  Lingam  Lakshmaji,  one  in 
original  suit  No  374  of  1885  on  the  file  of  the  District  Munsif  of  Vizianagrum 
for  Rs.  2,253  on  the  28th  October  1885,  and  the  other  in  original  suit 
No.  355  of  1886,  on  the  file  of  the  same  District  Munsif  In  execution  of  the 
decree  in  original  suit  No.  374  of  1885,  Ramamurti  attached  the  village  of 
V-enkatarajapuram,  together  with  some  other  lands,  which  are  comprised  in 
the  deed  of  gift.  The  appellant  intervened  under  Section  271,  Code  of 

*  Appeal  No   162  of  1893. 
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Civil  Procedure,  as  a  claimant,  pleaded  the  gift  of  1878  in  support  of  his 
claim,  and  prayed  that  the  village,  &c.,  might  be  released  from  attachment; 
but  his  claim  was  disallowed  and  his  application  dismissed  on  the 
9th  March  1887.  He  then  instituted  original  suit  No  13  of  1887  on  the 
file  of  the  District  Court  of  Vizagapatam  to  have  his  title  recognized  and 
the  property  released  from  attachment.  The  parties  to  that  suit  were  the 
decree-holder,  Kamamurti,  and  the  plaintiff  in  the  present  suit,  and  the 
third  issue  fixed  in  that  suit  was  "  whether  the  deed  of  gift  or  settlement 
"  on  which  the  plaintiff  bases  his  claim  to»  the  property  is  valid  and  can 
"  be  given  effect  to,  or  void  and  inoperative."  The  District  Judge  decided 
it  against  the  present  appellant  and  dismissed  his  suit  with  costs.  In 
support  of  his  decision  he  observed  as  follows:  "  The  property  attached 
admittedly  belonged  at  one  time  to  Lingam  Lakshmaji.  In  1878,  he 
was  in  jail  for  forgery,  but  was  released  about  the  middle  of  the  year. 
He  is  now  undergoing  a  long  sentence  of  imprisonment  in  the  Vellore 
Central  Jail  for  another  forgery.  These  facts  are  notorious  and  were 
admitted  at  the  trial.  In  1878,  just  after  his  release,  he  executed  in 
favour  of  his  minor  son,  the  plaintiff,  then  about  two  years  old 
Exhibit  E  transferring  to  him  property  admittedly  worth  at  least 
Us.  60,000.  The  property  now  in  suit  is  part  of  the  property  so 
transferred.  There  is  no  evidence  that  this  document  has  ever 
been  given  effect  to.  Eamayya,  first  defence  witness,  who  was 
formerly  Lakshmaji 's  confidential  agent,  deposes  that  Lakshmaji  told 
him  that  it  was  nominal  only,  intended  to  shield  him  from  creditors. 
The  witness  has  since  collected  the  rents  of  the  village  and  paid  them 
[15]  over  to  Lakshmaji.  The  witness  for  the  plaintiff  was  the  writer  of 
E  and  the  only  reason  he  can  assign  for  the  transfer  is  that  the  Madugole 
Zemindar  asked  Lingam  Lakshmaji  to  make  it.  It  has  been  found  in 
another  case  similar  io  tin's,  in  which  case  the  son  was  the  plaintiff  and 
Lakshmaji  one  of  the  defendants;  that  the  alleged  transfer  evidenced 
by  E  was  nominal  only,  inoperative  and  one  that  could  not  be  given 
effect  to.  My  finding  is  that  the  plaintiff  has  not  made  out  any  title  to 
the  land,  and  that  his  suit  must  therefore  be  dismissed  with  costs." 

In  execution  of  his  decree  against  Lingam  Lakshmaji  in  original  suit 
No.  355  of  1886,  C.  Ilamamurti  again  attached  the  village  of  Venkata- 
rajapunun.  On  this  occasion  appellant  did  not  intervene  as  a  claimant, 
but  he  brought  in  the  District  Court  original  suit  No.  19  of  1888  to 
establish  his  title  to  the  property  under  the  same  instrument  of  gift,  but 
the  District  Judge  dismissed  that  suit  also  with  costs.  He  remarked  in 
his  judgment  (Exhibit  XVII)  that  the  case  was  "  clearly  barred  under 
Section  13;"  that  the  plaintiff,  Lakshmaji 's  son,  brought  the  then  suit 
"  to  show  that  the  village  is  under  the  deed  of  gift  his,  and  not  his  father 
"  Lakshmaji's,"  and  that  this  was  "  the  very  point  in  issue  in  the  former 
"  suit  and  which  was  decided  against  the  plaintiff." 

In  execution  of  the  decree  in  original  suit  No.  3  of  1885,  the  village  of 
Venkatarajapuram,  together  with  the  hamlet  Sitanna  Cheruvu,  was 
again  attached  on  the  12th  January  1888,  the  decree-debt  due  on  the  19th 
April  1888  being  Ks.  8,809-3-11,  and  it  was  advertised  for  sale  on  the 
12th  May  1888.  After  various  adjournments,  it  was  brought  to  the 
hammer  on  the  15th  October  1888  and  purchased  by  the  respondent — 
Venkatarajapuram  for  Us.  14,350  and  Sitanna  Cheruvu  Istuva  for 
Bs.  1,550.  Although  the  sale  took  place  in  original  suit  No.  3  of  1885,  it 
appears  from  Exhibit  XIV  that  the  property  was  sold  not  only  on  account 
of  the  decree-debt  therein,  but  also  on  account  of  three  other  debts,  viz. 
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the  debt  in  original  suit  No    374  of  1885  already  mentioned,  the  debt  due 
under  the  decree  obtained  by  one  Putta  Ramanna  against  Lmgam  Laksh-    TULY  -in 
maji  in  original  suit  No.  688  of  1886  on  the  file  of  the  District  Munsif  of   J 
Vizagapafcam,   and   the  debt  due  to  one  Palakurti  Ramamurti   under  the 
decree  in  original  suit  No    1  of  1886  on  the  file  of  the  same  Diatnct  Munsif        L  TE 
During  the  penod  of  attachment  and  prior  to  the  sale  in  original  suit  No    8 
of  1886  the  appellant  did  not  intervene,  though  his  father  objected  to  the 
sale    and    failed        The    District    Munsif    of    Vizagapatam  disallowed  the     |8 
[181   objections  of  Lmgam  Lakshmaji   to  the  sale  on  the  9th  March   1889 
by  his  order  (Exhibit  XII)  and  made  over  possession  of  the  property  to  the 
purchaser  by  his  order   (Exhibit  C),   dated  the  22nd  February   1890      The 
appellant  brought  this  suit  on  the  25th  August  1890 

His  case  is  that  the  property  now  in  dispute  vested  in  him  under  the 
instrument  of  gift  in  1878,  and  ceased  at  once  to  belong  to  his  father, 
Lmgam  Lakshmaji,  and  its  sale  in  1888,  as  the  latter's  property  and  in 
satisfaction  of  a  decree  passed  against  Lnkshmaji  did  not  operate  to  divest 
appellant  of  what  had  already  become  his  property  Respondent  contend- 
ed that  the  gift  set  up  by  appellant  was  a  mere  sham  contrived  to  defraud 
Lakshmaji 's  creditors  The  sixth  issue  raised  the  question  whether  the 
gift  was  valid  and  bona  fide,  and  the  Judge  determined  it  in  the  negative 

Apart  from  the  objection  to  the  claim  on  the  ments,  icspondent 
raised  four  preliminary  questions,  viz 

(i)  whether    the    suit    is    maintainable    under    Section    42,     Specific 

Relief  Act, 

(n)  whether  the  plaint  is  properly  valued, 
(ni)  whether  it  is  barred  by  the  Law  of  Limitation,  and 
(iv)  whether  the  suit  is  res  judicata. 

He  abandoned  the  second  preliminary  ground  of  objection,  tmcl  the 
Judge  held  that  the  suit  was  neither  rea  judicata  nor  buried  by  limitation, 
but  he  held  that  the  suit  was  not  maintainable  for  two  reasons,  vis  , 
(i)  that  appellant's  omission  to  intervene  as  a  claimant  under  Section  278 
when  he  was  in  a  position  to  do  so  could  not  better  his  position,  but 
rendered  him  liable  to  the  same  consequences  as  if  he  had  intervened  and 
his  claim  had  failed,  and  (n)  that  it  was  in  the  discretion  of  the  Judge 
either  to  pass  or  decline  to  pass  a  declaratory  decree  under  Section  42  of 
the  Specific  Relief  Act,  and  that  he  uould  exercise  the  discretion  unwisely 
if  he  granted  a  declaratory  dcciee  under  the  circumstances  mentioned  in 
paragraph  7  of  his  judgment  Whilst  stating  in  paragraph  10  of  the  judg- 
ment that  the  suit  is  not  res  judicata,  he  observes  that,  though  the  princi- 
ple of  rea  judicata  may  not  apply,  the  effect  of  res  judicata  is  indirectly  pro- 
duced In  the  result,  he  dismissed  appellant's  suit  with  costs,  and  against 
this  decision  the  plaintiff  has  appealed  The  defendant  supports  it  on  the 
ground  that  the  claim  is  rea  judicata  and  that  the  plaintiff  is  now  estopped 
from  relying  on  the  gift  as  a  valid  transaction  by  reason  of  the  decision 
in  original  suits  Nos.  18  of  1887  and  19  of  1888  which  have  become  final 

[17]  The  only  question  which  it  is  necessary  to  decide  for  the  pur- 
poses of  this  appeal  is  whether  the  suit  is  res  judicata  We  are  of  opinion 
that  the  question  raised  by  the  sixth  issue  in  the  present  suit  is  clearly  res 
judicata,  and  that  the  adjudication  upon  it  in  original  suit  No.  13  of  1887 
is  conclusive.  The  appellant  is  not  at  liberty  to  re-open  it  and  is 
estopped  from  doing  so  by  Section  13  of  the  Code  of  Civil  Procedure. 

The  suggestion  made  by  the  Judge  that  appellant  was  in  a  position 
to  have  intervened  as  a  claimant  unde~  Section  278  during  the  execution 
of  the  decrees  in  original  suits  Nos  3,  of  1&85  and  355  of  1886,  and  that 
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IBM      kis  oinissi°n  to  do  so  rendered  him  liable  to  the  same  consequences  that 
JULY  30.  WOUW  'iave  ensued  if  he  had  intervened  and  his  claim  had  been  dismissed, 

"   is  one   to  which   we   cannot   accede.     Section   278   of   the   Code   of   Civil 

APPEL-  Procedure  *8  permissive;  it  does  not  impose  an  obligation  on  persons 
LATE  having  claims  to  prefer  to  property  attached  in  execution  to  prefer  them 
CIVIL.  during  such  -execution  and  annex  in  cases  of  failure  to  do  so,  forfeiture  of 

their  right  to  establish  their  title  to  the  property  by  a  regular  suit.     As 

U  M.  13.  regards  the  one  year's  limitation  prescribed  by  Article  12,  Second  Sche- 
dule, Act  of  Limitations,  the  Article  presupposes  an  order  already  made 
under  Sections  280,  281  and  282,  and  it  has  no  application  in  cases  in 
which  no  claim  has  been  preferred  and  no  order  has  been  made. 

Nor  do  we  see  our  way  to  adopting  the  opinion  of  the  Judge  that  it 
would  be  unwise  on  his  part  to  pass  a  declaratory  decree  in  appellant's 
favour,  even  if  he  established  his  title  under  Section  42  of  the  Specific 
Relief  Act,  which  vests  in  him  (the  Judge)  a  discretion  to  refuse  to  make 
a  declaration.  The  discretion  given  by  that  section  is  a  judicial  discretion, 
and  the  ground  upon  which  it  is  exercised  must  be  open  to  no  legal  objec- 
tion. It  is  clearly  a  mistake  to  treat  Section  278,  which  is  permissive, 
as  imperative,  and  to  adopt  this  erroneous  construction  as  the  basis  of  the 
discretion  to  be  exercised  under  Section  42  of  the  Specific  Relief  Act. 

Again,  it  is  not  clear  how,  if  the  principle  of  res  judicata  does  not 
apply,  its  effect  can  be  produced  either  indirectly  or  directly.  The  deci- 
sion reported  in  Ram  Kii'pal  Shuhul  v.  Munsumat  Rupkuari  (1)  proceeds  on 
the  ground  that  a  final  decision  in  execution  proceedings  cannot  be  ques- 
tioned at  a  later  stage  of  those  [18]  proceedings  upon  general  principles  of 
law  or,  in  other  words,  the  principle  of  res  judicata  applies,  although 
Section  13  does  not  mention  execution  proceedings. 

Upon  the  facts  already  stated,  however,  it  is  clear  that  the  decision 
in  original  suit  No.  18  of  1887  is  conclusive  on  the  question  raised  by  the 
sixth  issue  in  the  present  suit,  and  that,  on  this  ground,  the  appeal  must 
fail.  All  the  conditions  prescribed  by  Section  13  as  necessary  to  bar  the 
trial  in  a  subsequent  suit  of  an  issue  adjudicated  upon  in  a  previous  suit 
exist  in  this  case.  The  issue  was  substantially  the  same  in  both  suits, 
and  the  District  Court  which  investigated  the  former  suit  is  competent  to 
entertain  the  present  suit.  The  question  whether  the  gift  was  valid  and 
bona  fide  or  a  mere  sham  was  a  matter  directly  and  substantially  in  issue 
in  both  suits.  The  only  difference  is  that  in  the  previous  suit  the  execu- 
tion-creditor, Ramamurti,  was  defendant,  .whereas  in  the  present  suit  the 
purchaser  at  the  execution  sale  is  the  defendant.  Does  this  make  a  differ- 
ence? We  are  of  opinion  that  it  does  not.  It  is  a  well-known  principle 
that  a  purchaser  at  a  Court-sale  represents  the  judgment-debtor  to  the 
•extent  of  such  right,  title  and  interest  as  he  had  in  the  property  purchased 
at  tlie  date  of  sale,  and  represents  the  execution-creditor,  in  so  far  as  he 
had  a  right  to  bring  such  right,  title  and  interest  to  sale  in  satisfaction  of 
his  decree.  Hence  it  follows  that  the  purchaser  is  a  party  claiming  in 
this  case  under  the  execution-creditor,  Ramamurti,  within  the  meaning 
of  Section  13,  and  the  Judge  has  apparently  overlooked  the  privity  in  law 
which  exists  between  the  two.  The  decision  in  Surat  Chunder  Dey  v. 
Qopal  Chunder  Laha  (2)  is  a  clear  authority  for  the  proposition  that  when 
the  plea  of  estoppel  is  available  to  a  decree -holder,  it  is  likewise  available 
to  the  purchaser  at  the  execution  sale  as  his  representative  or  as  one 
claiming  under  him. 

(i)  ii  I.  A.  37.  (2)  19  I.  A.  203. 
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The   cases  cited   at   the   hearing   by   the   learned   Advocate-General  in       1894 
Shivram  Chmtaman  v    Jivu  (1),  Hira  Lai  Chattel  ji  v    Gouimoni  Debi  (2),   JULY  30 

Zanki  Lai  v    Jawahir  Singh  (3),  Jagat  Naiam  v    Jag  Eup  (4),   and   Vira-       

raghava   v     Venkata    (5)    are    only    decisions   on   the    question    how   far    a    APPEL- 
purchaser   at    an   execution   sale   repiesonts   the   judgment-creditor  for   the       LATE 
purposes  of  Section  244  of  [19]  the  Oodt-  of  Civil  Procedure,  and  they  do      CIVIL 

not  appear  to  us  to  touch  the  doctrine   of   pnvity   in   law  as  pait  of  the       

doctrine  of  rea  yudicata      The  case  in   Abrdoomssa   Khatoon  v,   Ameeroo-     \%  M.  13. 
niaaa  Khatoon  (6)  was  not  that  of  a  purchaser 

It  is  provided  by  Section  244  that  no  separate  suit  ahull  be  brought 
by  a  party  to  the  decree  or  his  representative  foi  the  determination  of 
questions  ansing  between  them  and  relating  to  the  execution  of  the 
decree  The  question  considered  in  the  cases  cited  was  whether  the  pur- 
chaser was  entitled  to  maintain  a  separate  suit  and  whether  he  was  a 
representative  within  the  meaning  of  that  section  The  question  arising 
for  determination  in  the  case  before  us  is  whether  a  plea  of  estoppel  which 
would  be  available  if  the  judgment-creditor  weic  a  party  to  the  present  suit 
is  likewise  available  to  the  purchaser  who  is  a  party  to  it  Moreover,  the 
appellant  was  not  the  holder  of  the  decioe  in  the  execution  of  which 
respondent  became  purchaser  and  the  respondent  was  not  a  party  to  ifc 
but  a  stranger  who  represents  the  execution-creditor  and  execution-debtor 
only  to  the  limited  extent  aheady  mentioned 

We  confirm  the  decree  of  the  District  Judge  and  dismiss  thiB 
appeal  with  costs  on  the  ground  that  the  plaintiff  is  estopped  from  insist- 
ing on  the  gift  in  his  favour  as  valid  against  the  respondent 


18  M    19. 

ORIGINAL  CIVIL 

Before  Mr    Justice   Shephaid 


In  re  MANTEL  v.  MANTEL  *     [1894  ] 

Insolvent  Act  (n  and  12  Vic ,  c  21),  Section  63 — Insolvency  of  married  ^oman— Pro- 
perty settled  on  her  for  separate  use  without  power  of  anticipation — Whether  com- 
prised in  the  vesting  order  or  not— Married  Women's  Property  Act— Act  III  of 
1874,  Section  8 

A  creditor's  right  to  be  satisfied  out  of  the  separate  property  of  a  married 
woman  is,  in  the  case  of  posJL-nuptral  debts,  restricted  to  the  property  as  to 
which  there  is  no  restraint  on  anticipation  Section  8  of  Act  III  of  1874  was  not 
intended  to  give  married  women  the  power  of  evading  such  restraint — Hip  polite 
v  Stuart  (7)  dissented  from 
[F,  30  M  378  (380)=17  MLT  363=2  MLT  322] 

APPLICATION  in  insolvency  The  Official  Assignee  and  the  Official 
Trustee  appeared  m  person 

JUDGMENT 

[20]  This  is  an  application  with  regard  to  certain  funds  held  by  the 
official  trustee  as  trustee  of  the  marriage  settlement  of  Stella  Ernastme 
Dagmar  Mantel  She  and  her  husband  have  filed  their  petition  in  insol- 
vency, and  the  question  arises  whether  the  said  funds  are  affected  by  the 


*  Insolvency  Petition  No.  115  of  1894 


(0   13  B,  34 
(5)  16  M   287. 


(2)   13  C.  326. 
(6)  4  I    A.  66. 


(3) 


5  A    94 
12  C  522 


(4)  5  A  452 


808 


14  Mad.  21  INDIAN    DECISIONS,    NEW    gflftms  [VoL 

ISM  vesting   order.      According   to    Section   63   of   the    Act   the    vesting   order 

Il_ operates  on  all  property  of  a  married  woman  "  over  which  she  shall  have 

AFPEL-  "  any  beneficial  power  of  disposition,   notwithstanding  her  coverture,   to 

t  A  TO  "  "  the  extent  of  the  benefit  which  she  might  acquire  therein  by  the  exercise1 

JL* A  1  £•  tip  v  i  > 

CIVIL         °*  8U      P°wer- 

'  It  seems  clear  that  the  funds  now  in  question  are  not  Mrs.  Mantel's 

18  M  19.  Pr°Per^y  in  t'hat  sense,  for  the  property  is  settled  upon  her  for  separate 
use  without  power  of  anticipation.  My  attention,  however,  was  called 
to  the  case  of  Hippolite  v.  Stuart  (1),  in  which  it  was  held  by  Sir  R.  Garth; 
C.  J.,  and  Wilson,  J.,  that  a  creditor  in  respect  of  a  debt  incurred  after 
marriage  was  entitled  to  proceed  against  the  separate  property  of  a  married 
woman,  notwithstanding  the  restraint  in  anticipation.  The  judgment  pro- 
ceeds on  the  ground  that  as  the  provisions  of  Section  9  of  the  Married 
Woman's  Property  Act  (which  are  to  the  same  effect  as  those  of  Section 
12  of  the  English  Married  Woman's  Property  Act  of  1870  and  which 
deal  with  ante-nuptial  debts)  have  been  held  in  England  (see  Banger  v. 
Banger  (2) )  to  extend  to  such  property,  so  Section  8  must  receive  the 
same  construction.  The  decision  has  been  questioned  in  Bombay  and,  as  it 
appears  to  me,  with  good  reason  (see  Cursetji  v.  Rustomji  (3) ).  I  fully  con- 
cur in  the  observations  of  Farran,  J.,  in  that  case.  To  enact  that  a  married 
woman  may  contract  with  reference  to  her  property  settled  to  her  separate 
use  without  power  of  anticipation,  and  bind  it  by  the  contract,  is  tanta- 
mount to  saying  that  the  restraint  on  the  power  of  anticipation  is  inopera- 
tive, and  that  cannot  have  been  intended.  Moreover,  it  is  inconsistent 
with  the  provision  of  Section  10  of  the  Transfer  of  Property  Act,  which 
provides  that  property  may  be  so  settled  on  a  married  woman  as  to  prevent 
her  from  charging  it.  Full  meaning  can  be  given  to  Section  8  of  the 
Married* Women's  Property  Act  without  importing  to  the  Legislature  an 
intention  to  ignore  conditions  in  restraint  of  alienation  which  are  distinctly 
recognised  in  the  latter  Act.  I  cannot  find  in  the  English  case  anything 
to  support  the  view  which  has  been  taken  in  Calcutta.  The  authority 
is  as  far  as  I  can  see,  all  [21 J  the  other  way,  unless  I  except  the  over-ruled 
judgment  of  Malms,  V.  C.,  in  Pike  v.  Fitzgibbon  (4).  (See  Chapman  v. 
Biggs  (5)  and  the  judgment  of  Wills,  J.,  in  Bickett  v.  Tasker  (6)).  In 
Pike  v.  Fitzgibbon  (4),  although  no  reference  is  made  to  the  statute,  the 
position  of  a  married  woman  and  her  separate  property  as  considered  in 
a  Court  of  Equity,  is  explained  by  Cotton,  L.  J.,  in  language  which  has 
equally  application  to  the  provision  of  the  Act.  The  argument  m  the 
case  was  that  a  Court  of  Equity  would  deal  with  a  married  woman  who 
has  separate  estate  as  if  she  were  a  feme  sole.  On  this  Cotton,  L.  J., 
observes  that  this  proposition  is  only  correct  it  the  distinction  between  a 
married  woman,  and  a  feme  sole  with  regard  to  the  restraint  upon  anticipa- 
tion which  may  be  imposed  on  the  former  but  not  on  the  latter  is  borne 
in  mind.  "  She  is  regarded  as  a  feme  sole  only  as  regards  property 
"  which,  under  the  trust,  she  is  entitled  to  deal  with  as  if  she  were  a 
"  feme  sole,  but  as  regards  property  which  she  is  restrained  from  auticipat- 
"  ing,  she  is  not,  as  regards  a  person  other  than  her  husband,  in  the  posi- 
"  tion  of  a  feme  sole  "  (page  464).  He  goes  on  to  cite  a  passage  from  a 
judgment  of  Turner,  L.  J.,  which  concludes  with  the  words  "  She  is  con- 
sidered in  a  Court  of  Equity  as  a  feme  sole  in  respect  of  property  thus 
"  settled  or  secured  to  her  separate  use."  Cotton,  L.  J.,  adds,  "  that  is 

(i)  12  C  522.  (2)  L.R.  ii  Eq.  470.  (3)  ii  B.  348. 

(4)  L.R.  17  Ch.  D.  454.          (5)  L.R.  ii  Q.B.D.  27.          (6)  L.R.  19  Q-B.D.  7. 
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"  to  say  as  regards  property  which,  under  the  trusts,  she  can  dispose  of 

11  and   alienate,    she   is   considered   as   a  feme   sole  "     These   observations, 

when  applied  to  Section  8  of  the  Act  of  1874,  as  they  properly  may  be,  ORIGI 
make  it  to  my  mind  abundantly  clear  that  the  creditor's  right  to  be  NAL 
gaisfied  out  of  the  separate  property  of  a  married  woman  is,  in  the  case  of  QVIL 

post-nuptial   debts,    restricted   to    the    property    as   to    which   there    IB   no      ' 

restraint   on   anticipation,    and  that   it  was   not   intended  to   give   married     10M.  19. 
women  the  power  of  evading  such  restraint  as  can  be  lawfully  imposed  on 
them      In  the   Consolidating   Statute   of   1882   I   observe   that   Section   19 
expressly   saves   property   settled   on   a  married   woman   without   power  of 
anticipation,  in  so  far  as  concerns  post-nuptial  debt 

For  the  reason,  I  am  of  opinion,   that  the  property  comprised  in  the 
marriage  settlement  of  Mrs    Mantel  is  not  affected  by  the  vesting  order 


18  M.  22. 

[22]  APPELLATE  CIVIL 
Before   Mr     Justice   Muttusann   Ayyar  and   Mr    Justice    Best 


MUTHUKUTTI   NAYAKAN    (Defendant   No     1),    Appellant   v     ACHA 

NAYAKAN  AND  OTHERS  (Plaintiffs  Noa    1  to  8  and  Defendant  No    2), 

Respondents  *     [10th    April,    1894  ] 

Code  of  Civil  Procedure— Act  XIV  of  1882,  Sections  508  and  516— Arbitration— Omis- 
sion to  fix  time  for  delivery  of  aivard — Signing  of  an  award  by  the  arbitrators  in 
the  presence  of  each  other 

An  award  is  not  invalid  merely  because  no  time  has  been  fixed  for  the  making 
of  the  award,  Section  508  of  the  Code  of  Civil  Procedure  being  directory  and 
not  mandatory, — Har  Narain  Singh  v  Bhaqivant  Kuar  (i)  followed 

It  is  necessary,  as  provided  by  Section  516  of  the  Code,  that  all  the  arbitrators 
agree  to  the  terms  of  the  award,  but  there  is  no  provision  of  law  requiring  them 
to  sign  it  in  the  presence  of  each  other 

SECOND  appeal  against  the  decree  of  L  A  Campbell,  District  Judge 
of  Coimbatore,  in  appeal  suit  No  125  of  1892,  confirming  the  decree  of 
V  Malhan  Rao,  District  Munsif  of  Coimbatore,  in  original  suit  No  569  of 
1890 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Couit 
Pattabhirama  Ayyai,  for  appellant 
Respondents  were  not  represented 

JUDGMENT 

It  is  argued  that,  no  time  having  been  fixed  for  the  making  of  the 
award,  the  award  is  invalid  We  cannot  accede  to  this  contention  Sec- 
tion 508  is  directory  merely  and  not  mandatory,  as  observed  in  Har 
Narain  Singh  v  Bhagivant  Kuar  (1),  and  the  mere  omission  to  fix  a  time 
is  not  fatal  In  the  case  before  us  the  award  was  not  made  till  about  a 
year  after  the  submission  to  artibration  but  there  is  no  allegation  that 
either  party  attempted  to  recede  from  the  submission,  and,  having  regard 
to  the  fact  that  rights  to  immoveable  pioperty  were  in  question, 
it  is  not  unreasonable  to  hold  that  the  parties  did  not  consider  there  was 

*  Second  Appeal  No    1571  of  1893, 

(i)   10  \  137 

• 
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any    undue    delay.     Under   these    circumstances,    we    must    disallow   the 
objection  that  the  award  is  invalid  under  the  final  clause  of  Section  521. 

[23]  Another  objection  is  that  the  award  was  not  signed  by  the 
arbitrators  in  e'ach  other's  presence.  We  consider  it  sufficient,  if  they  all 
agreed  to  it  as  provided  in  Section  516.  There  is  no  provision  of  law 
requiring  them  to  sign  in  the  presence  of  each  other — Bhabasundari  Dasi 
v.  Mdkhunlal  Day  (1). 

It  is  next  urged  that  some  of  the  arbitrators  were  absent  from  a  cer- 
tain meeting.  There  is  no  specific  allegation  or  issue  as  to  this,  nor  is 
there  evidence  as  to  what  was  the  object  of  that  meeting.  The  evidence  of 
one  witness,  who  speaks  to  such  absence,  is  contradicted  by  other  witnesses 
examined  in  the  case,  and  we  are  unable  to  give  any  weight  to  the 
objection. 

The  appeal  fails  and  is  dismissed  with  costs,  and  so  also  is  the  peti 
tion  under  Section  622. 


18  M.  23. 

APPELLATE  CIVIL. 
Before  Mr   Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


[R, 


HANUMAYYA  AND  ANOTHER  (Plaintiffs),  Appellants  v 
VENKATASUBBAYYA  AND  OTHERS  (Defendants),  Respondents.* 
[2nd  May,    1894),] 

Code  of  Civil  Procedure  —  Act  XIV  of  1882,  Section  503  —  Appointment  of  receivers— 

Waste  or  misappropriation  of  property  as  a  ground  for  appointing  a  receiver. 

The  fact  that  the  acts  complained  of  amount  to  misappropriation  rather  than 
waste  makes  no  difference  for  the  purposes  of  Section  503  of  the  Code  of  Civil 
Procedure. 

6  Ind.  Cas.  659=36  P  R.  1910—72  P.L  R   1910=53  P.W.R.  1910.] 

APPEAL  against  the  order  of  G.  T.  Mackenzie,  District  Judge  of  Kistna, 
passed  on  miscellaneous  petition  No.  558  of  1898  in  the  matter  of  original 
suit  No.  25  of  1893. 

In  a  suit  for  the  partition  of  the  estate  of  a  trading  joint  family,  which 
estate  belonged  to  the  plaintiff  and  his  brother,  the  oldest  surviving  mem- 
ber of  the  family,  it  appeared  that  the  latter  had  for  some  time  past 
misappropriated  large  sums  of  money  and  had  thrown  the  accounts  into 
confusion.  The  plaintiff  therefore  applied  to  have  a  receiver  appointed  to 
the  estate. 

[241  The  District  Judge  dismissed  the  petition  on  the  ground  that  no 
case  had  been  established  under  Section  503  of  the  Code  of  Civil  Proce- 
dure, and  the  petitioner  preferred  this  appeal. 

Pattabhirama  Ayyar  and  Sriramulu  Sasiri,  for  appellants. 

Venkataramiah  Chetti,  for  respondents. 

JUDGMENT. 

The  reason  assigned  by  the  Judge  for  declining  to  appoint  a  receiver 
is  that  the  acts  complained  of  amount  to  misappropriation  rather  than 
waste,  and  that  petitioners  can  hereafter  institute  a  criminal  prosecution. 
These  are  clearly  not  sufficient  reasons.  Section  503  of  the  Code  of  Civil 

*  Appeal  against  Order  No.  9  of  1894. 
ri)  8     .L.R.,  128. 
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Procedure  authorises  the   appointment  of   a  receiver  for   the   preservation 

or  better  custody  of  property  the  subject  of  a  suit      Whether  property  is  j^AY  7 

wasted  or  misappropriated   makes  no   difference  for   the   purposes   of   this ' 

section.     The  future  institution  of  a  criminal  piosecution  will  not  enable  APPEL- 

a  party  to  recover  property  that  may  have  been  misappropriated  LATE " 

We  cannot  support  the  Judge's  order  CIVIL 

It  is  therefore  set  aside  and  the  case  remanded  for  disposal  according  

to  law  II  |Y|  23. 
The  costs  hitherto  incurred  will  abide  and  follow  the  result 


18  M.  24. 
ORIGINAL  CIVIL 

Before  Mr    Justice   Shephard 


In  re  ACKRILL  *       [29th  October,   1894.] 

Deceased  insolvent-debtor — After-acquired  property — Whether  it  vests  in  his  adminis- 
trator or  in  the  Official  Assignee 

The  Official  Assignee  sold  a  policy  of  insurance  on  the  life  of  an  insolvent, 
who,  after  obtaining  his  personal  discharge,  died  The  purchaser  having  bought 
the  policy  mainly  for  the  benefit  of  the  insolvent,  paid  most  of  the  sum  realised 
by  him  upon  it  to  the  Administrator-General  who  was  about  to  take  out  letters 
of  administration  to  the  estate  of  the  insolvent 

Held,  that  the  Administrator-General  ivas  entitled  to  the  proceeds  of  the  policy 
in  preference  to  the  Official  Assignee 

APPLICATION     in     insolvency         The     Administrator-General     and     the 
Official  Assignee  appeared  in  person 

JUDGMENT 

[28]  The  facts  giving  rise  to  this  application  aie  as  follows  Among 
the  assets  of  the  insolvent  was  a  policy  of  insurance  on  his  own  life  for 
Rs  2,500,  which  was  sold  by  the  Official  Assignee  and  realized  Rs  180 
Shortly  after  the  sale  the  insolvent,  who  had  obtained  his  personal  dis- 
charge, died,  and  the  purchaser  collected  the  amount  due  on  the  policy 
It  was  then  brought  to  the  notice  of  the  Admmistiator-General  by  the 
purchaser  himself  that  he  had  not  bought  the  policy  entirely  for  his  own 
benefit,  but  mainly  for  the  benefit  of  the  insolvent,  and  accordingly  the 
money  received  on  the  policy  minus  the  price  paid  for  it  and  a  small  sum 
due  by  the  insolvent  to  the  purchaser  wus  paid  over  to  the  Administrator- 
General  The  question  is  whether  the  money  rightly  came  to  the  hands  of 
the  Administrator-General  or  whether  it  is  affected  by  the  vesting  order 

I  think  that  the  money  must  be   treated  as   after-acquired  property 
By  the  sale  the  Official  Assignee  parted  with   all  interest  in  the   policy 
Under  the  circumstances  I  think  it  is  clear  that  the  personal  representative 
of  the  deceased  insolvent  is  entitled  to  take  and  to  administer  the  money 
as  the  assets  of  the  deceased      This  is  taken  for  granted  in  the  cases,  and 
must  necessarily  be  so,  seeing  that  futme-acquired  property  does  not  vest 
in  the  Official  Assignee  from  the  date  of  the  filing  of  the  petition      It  is 
only  by  a  proceeding  subsequently  taken  during  the  lifetime  of  a  discharg- 
ed insolvent  that   it   may   be   made   available   for   the   scheduled   creditors 
when  a  judgment  is  entered  up  under  Section  86  of  the  Insolvency  Act 

*  Insolvency  Petition  No    75  of  1893 
967* 
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See  Barton  v.  TattersaU  (1),   Ward  v.  Painter  (2).     Accordingly  if  there 
OCT.  29.  is  a  second  insolvency,  property  acquired  by  the  debtor  before  the  date  of 
'      *  it,  but  after  the  vesting  order  in  the  first  insolvency,  is  distributed  in  the 
8^  ^ns^ance  among  the  creditors  in  the  second  insolvency  and  can  only 
available  to  the  prior  creditors  under  a  judgment  in  the  first  insolvency 
—  Curtis  v.   Sheffield  (3).       On  the  death  of  the  insolvent  the  Court  of 
Chancery  has,  notwithstanding  the  insolvency,  jurisdiction  to  administer 


_ 

18  M.24.  h*8  as&ets  (see  per  North,  J.,  in  re  Smith  (4)  ),  though  at  the  same  time  in 
the  administration  the  claim  of  the  schedule-creditors  may  be  admitted  with- 
out obtaining  an  execution  order  under  the  judgment;  see  in  re  Clagett's 
Estate  (5).  [26]  The  Insolvency  Court  has  no  jurisdiction  over  the  legal 
representative  of  the  deceased  debtor  —  Ex  parte  Welchman  (6).  As  com- 
pared with  that  case  the  present  is  an  a  fortiori  case,  as  the  provision 
there  discussed  (Section  9  of  the%  Act  5  &  6  Vic.,  c.  116)  is  not  to  be  found 
in  the  Indian  Act. 

In  my  opinion  the  Administrator-  General  is  entitled  to  take  possession 
of  and  administer  the  moneys  arising  from  the  policy  of  insurance. 


18  M.  26. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice, 
and  Mr.  Justice  Parker. 


GURUVAYYA   AND   OTHERS   (Plaintiffs),    Appellants   v. 

VUDAYAPPA   (Defendant  No.  2),   Respondent.* 

[1st    May,    1894.] 

Zode  of  Civil  Procedure — Act  XIV  of  1882,  Sections  244  and  258 — Payment  to  decree- 
holder  out  of  Court — Whether  an  order  hainng  been  mad\e  under  Section  258,  a 
separate  suit  on  the  subject  matter  thereof  lies 

An  order  under  Section  258  of  the  Code  of  Civil  Procedure  is  appealable  under 
Section  244 ;  no  separate  suit  lies,  since  the  question  is  res  judicata  between  the 
parties 

[Rel.,  4  Ind.  Cas   818  (819)=U.B.R.  11,  11  Qr.,  1909,  C.P.C,  p.  31;  R.,  5  Ind.  Cas. 
814=16  P.R.  1910=18  P.W.R.  1910;  D.  20  M.  369  (371);  21  M.  409  (410).] 
SECOND  appeal  against  the  decree  of  G.  T.  Mackenzie,  District  Judge 
of  Kistna,  confirming  the  decree  of  0.  V.  Nanjunda  Aiya,  District  Munsif 
of  Masulipatam,  in  original  suit  No.  283  of  1891. 

In  this  case  first  defendant  held  a  decree  against  the  plaintiff.  In 
the  execution  proceedings  of  that  decree  the  plaintiff  put  in  a  petition, 
pleading  payment  of  Rs.  496,  for  which  he  held  a  receipt.  The  first  defend- 
ant asserted  that  this  receipt  was  fabricated.  The  District  Munsif  called 
for  evidence  and  dismissed  plaintiff's  petition,  because  his  witnesses  were 
not  in  attendance.  The  plaintiff  then  filed  a  suit,  upon  his  receipt,  to 
recover  Rs.  496  and  Rs.  40  damages  for  first  defendant's  failure  to 
certify  the  payment.  The  District  Munsif  held  that  the  suit  was  barred 
by  Section  244  of  the  Code  of  Civil  Procedure.  Against  this  decision 
[27]  the  plaintiff  appealed,  but  the  District  Judge  affirmed  the  decree  of 
the  District  Munsif. 


*  Second  Appeal  No.  1705  of  1893. 

(i)  Russ  £  Mylne,  241.  (2)  5  Mylne,  &  Craig.  299. 

(3)  8  Sim.  176.  (4)  L.R.  24  Ch.  D.  672  at  page  679. 

(5)  L.R.  20  Cht  D.  637,  640  (6)  L.R.  n  Ch.  D  48,  53 
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The  plaintiff  preferred  this  appeal  1894 

Mahadcva   Ayyar,   for   appellants.  MAY!. 

Pattabhirama  Ayyar,   for  respondent 

JUDGMENT 


In    the    Full    Bench    cases    decided    in    this    Court     Viraraghava    v       CIVIL 
Subbakka  (I)  and  Mallamma  v    Vcnkappa  (2)  it  does  not  appear  that  any       - 
question  as  to  the  satisfaction  of  the  debt  out  of  Court  was  raised  in  the    18        2* 
execution   proceedings       So   also   in   the   case   of   Sita   Rain    v     Mahipal    (3) 
and   Shadi   v     Ganga   Sahai    (4)      The   ground   of    decision   in   the   Madras 
cases    was    that    the    question    was    not    whether    the    decree    had    been 
satisfied  and  satisfaction  should  be  recorded,   but  whether  there  had  been 
a    fraudulent    breach    of    contract    which    had    not    formed    the    sub]ect    of 
inquiiy  in  the   suit  or  in   the  execution  proceedings 

Here,  however,  the  question  of  payment  out  of  Court  did  form  the 
subject  of  inquiry  in  execution  proceedings  Though  an  order  under 
Section  258  is  not  made  appealable  under  Section  588,  it  is  appealable 
under  Section  244,  being  made  on  a  question  arising  between  the  parties 
to  the  suit,  and  falling  under  the  definition  of  '  decree  '  The  view  taken 
in  Lingayya  v  Narasimha  (5)  coincides  with  that  taken  in  Ghazidm  v 
Fakir  Bakhsh  (6),  Ranji  Bhaiji  v  Harjivan  (7)  and  has  been  again  followed 
in  Tamna  Prauad  v  Mathura  Prasad  (8)  No  separate  suit  will  lie,  since 
the  question  whether  the  payment  has  been  made  is  res  judicata  between 
the  parties 

The  decrees  of  the  Courts  below  must  be  confirmed  and  this  second 
appeal  dismissed  with  costs. 


18  M.  ZB. 

[28]  APPELLATE  CIVIL 
Before    Mr     Justice   Muttusami    Ayyai 


PERIAKARUPPAN   (Defendant),   Petitioner  v 
PALANIYANDI    (Plaintiff),   Respondent  *     [18th   July,    1894  ] 

Provincial  Smo//  Cause  Courts  Act— Act  IX  of  1887,  Schedule  II,  Clause  35  (i)—  Juris- 
diction— Whether  obstruction  of  a  water  (Oiirse  amounts  to  'diversion'  within  the 
meaning  of  Clause  35  (i) 

If  by  obstruction  the  flow  of  water  is  diverted  from  a  plaintiff's  lands,  such 
obstruction  amounts  to  diversion  within  the  meaning  of  Clause  35   (i)  of  Sche- 
dule II  of  Act  IX  of  1887 
[F,  134  P  R    1906=18  P  L  R    1907  ] 

PETITION  under  Section  25  of  Act  IX  of  1887,  praying  the  High 
Court  to  revise  the  decree  of  Venkata  Rengaiyai,  Subordinate  Judge  of 
Madura  (East),  m  suit  No  213  of  1892 

The  facts  of  the  case  appear  sufficiently   for  the  purpose  of  this  report 
from  the  judgment  of  the  High  Court 
Narayana  Rao,  for  appellant 
Deaikachanar,  for  respondent 

*  Civil  Revision  Petition  No    101  of  1893. 

(i)  5  M    397  (2)  8  M.  277-  (3)  3  A    533  (4)  3  A   538 

(5)   14  M    99  (6)  7  A   73  (7)   n  B.  57  (8)   16  A    129 
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1014  JUDGMENT. 

JULY  18.          This  was  a  suit  for  compensation  due  for  defendant  having  wrong- 

fully  obstructed  the  flow  of  water  to  plaintiff's  cowle  land,  and  the  question 

raised  for  determination  on  revision  is  whether  sub-clause  (i)  Clause  35  of 
the  second  schedule  of  the  Provincial  Small  Causes  Courts  Act  does  not  bar 
the  jurisdiction  of  the  Court  of  Small  Causes  from  entertaining  such  suit. 
The  contest  is  as  to  whether  obstruction  to  the  flow  of  water  which  is 

18  M.  28.  referred  to  by  the  Subordinate  Judge  in  his  judgment  must  be  taken  to 
imply  necessarily  a  '  diversion  '  of  the  water  within  the  meaning  of  the 
provision  of  law  cited  above.  It  is  contended  on  behalf  of  the  petitioner 
that  mere  obstruction  does  not  amount  to  diversion,  and  that  the  use  by  the 
Subordinate  Judge  of  the  words  *  obstructed  the  flow  of  water  '  was  not 
felicitous.  It  appears  from  the  record  that  plaintiff  has  certain  cowle 
lands  in  Sivaganga,  that  a  channel  led  off  from  the  Puthur  tank  to  those 
lands,  and  that  petitioner's  obstructions  prevented  the  plaintiff  [29]  from 
taking  water  along  it,  that  loss  of  crop  was  the  damage  which  resulted,  and 
that  the  water  obstructed  flowed  into  Ayan  channels.  This  appears  to  me 
to  be  clearly  a  case  falling  under  the  clause  of  the  Small  Causes  Act 
already  cited.  The  contention  that  obstruction  is  not  diversion  seems  to 
be  absurd,  since  when  the  flow  of  water  to  the  cowle  lands  along  the 
channel  was  obstructed,  it  must  be  diverted  in  whole  or  part  from  the 
cowle  lands,  and  since  it  is  immaterial  whether  the  diversion  was  into  the 
tank  itself  or  into  Ayan  or  7amin  channels  or  elsewhere.  It  is  enough 
that  if  by  the  obstruction  the  flow  of  water  to  plaintiff's  cowle  lands 
is  diverted  from  them  so  as  to  diminish  the  water-supply  and  to  cause 
damage. 

I  set  aside  the  decree  of  the  Subordinate  Judge  as  one  passed  without 
jurisdiction,  and  direct  that  the  plaint  be  returned  to  plaintiff  for  presenta- 
tion to  a  Court  of  competent  jurisdiction. 

Plaintiff  will  pay  petitioner's  costs  throughout. 


18  M.  29. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J,  H.  Collins,  Kt.,  Chief  Justice,  and  Mr.  Justice 

Parker. 


MADRAS, DEPOSIT  AND  BENEFIT  SOCIETY,  LIMITED  (Plaintiff), 

Appellant  v.  OONNAMALAI  AMMAL  AND  ANOTHER 
(Defendants),   Respondents*     [13th   and   18th  July,    1894.] 

Transfer  of  Property  Act — Act  IV  of  1882,  Section  59 — Instrument  unsigned  by  any 
ivitttess— Evidence  Act— Act  I  of  1872,  Section  f&~Inadmissibility  of  the  instru- 
ment in  evidence  to  ptove  the  debt. 

A  mortgage  for  more  than  Us  100  which  has  been  prepared  and  accepted,  hut 
which  is  not  attested,  is  invalid,  and  it  cannot  be  used  in  proof  of  a  personal 
covenant  to  pay. 

[R.,  30  M.  251  (2S2)=17  M.LJ.  213  =2  M  L.T.  175;  32  M.  410=1  Jnd.  Cas.  1=19 
M.LJ.  584  (589);  53  P.W  R.  1907;  Not  App.,  30  M.  284  (288)=17  M.LJ.  167= 
1  M.L.T.  416;  Dn  26  C.  222  (224).] 

APPEAL  from  the  decree  of  Davies,  J.,  sitting  on  the  original  side  of 
the  High  Court  in  original  suit  No.  280  of  1892. 

16  Appeal  No.  8  of  1894. 
t 
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[30]  The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this 
report  from  the  judgment  of  the  High  Court  Tu  18 

Seahagm  Ayyar  and  ParthaaaTadi  Ayyangar,  for  appellant 

Ramanujachanar,   for  respondents.  ^ 

JUDGMENT  LATE 

It  is  urged  that,  though  the  document  cannot  be  used*  or  proved  as  a " 

mortgage  instrument,  it  may  be  proved  as  containing  a  personal  covenant    is  M.  29. 
to  pay,  and  we  are  referred  to  the  decision  in  Goma^i  v    Subbarayappa  (1) 
In  that  case,  however,  there  was  no  statutory  bar  to  receiving  the  docu- 
ment in  evidence,  though  by  reason  of  want  of  registration  it  could  not 
affect  the  immoveable  property  comprised  therein         In  the  present  case 
the   document   is   itself   excluded  by   the  provisions   of   Section  68   of   the 
Indian  Evidence  Act,  since  it  purports  to  create  a  legal  mortgage 

Nor  can  the  plaintiff  company  fall  back  upon  the  deposit  of  the  title 
deeds.  There  was  no  antecedent  debt  to  secuie  which  the  title  deeds  were 
deposited,  and  it  is  clear  from  the  plaint  itself  that  the  intention  from  its 
inception  was  to  effect  a  legal  mortgage  A  legal  moitgage  was  prepared 
and  accepted,  but  owing  to  neglect  to  comply  with  the  requirements  of 
Section  59  of  the  Tiansfer  of  Property  Act  it  is  invalid 

We  must  dismiss  the  appeal  with  costs 


18  M.  30. 

APPELLATE   CIVIL. 

Before   SIT  Arthur  J.   H     Collins,   Kt  ,    Chief  Justice,   and 
Mr.  Justice  Parker 


OLIVER  (Plaintiff),  Appellant  v    ANAXTHAIUMAYYAN   (Defendant), 
Respondent*       [13th  and  17th  Apiil,  1894  ] 

Rent  Recovery  Act— Madras  Act  VIII  of  1865,  Section  39—  Service  by  affixing  notice 
of  intention  to  sell  on  some  conspicuous  part  of  the  tenant's  land — Residence  of 
tenant  in  foreign  territory 

The  provision  of  Section  39  of  the  Rent  Reccnery  Act  that  the  notice  of  an 
intention  to  sell  the  land  should  be  served  '  at  his  usual  place  of  abode  '  denotes 
some  131]  place  in  the  neighbourhood  of  the  land  in  respect  of  which  the  patla 
was  tendered,  and  does  not  apply  when  the  tenant  resides  in  foreign  territoiy 

SECOND  appeal  against  the  decree  of  H.  H  O'Farrell,  Acting  District 
Judge  of  Tanjore,  in  appeal  suit  fto  919  ot  1892,  reversing  the  decision  of 
F.  H  Hamnett,  Sub-Collector  of  Tanjore,  in  summary  suit  No  74  of  1890 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  leport 
from  the  judgment  of  the  High  Court 

Pattabhirama  Ayyar,   for  appellant 

Sundara  Ayyar,  for  respondent 

JUDGMENT 

The  District  Judge  has  reversed  the  decision  of  the  Sub-Collector 
and  dismissed  the  suit  on  the,  ground  that  there  was  no  proper  tender  of 
patta  in  the  manner  prescribed  by  law  (Sections  7  and  39,  Madras  _\ct 
VIII  of  1865) 


Second  Appeal  No.  looi  of  1893 
(i)   15 
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Defendant  was  a  clerk  in  the  District  Court  of  Cochin  at  Triehoor 
and  was  not  residing  in  the  Tanjore  district.  One  Ganapathi  Subbier  was 
looking  after  his  cultivation  for  him  in  Tanjore,  but  had  no  power-of- 
attorney  from  him.  Ganapathi  Subhier  denies  that  any  patta  was  tendered 
to  him,  and  though  the  kurnam  deposed  that  there  was,  there  is  no  finding 
by  the  Judge  upon  that  point. 

The  patta  tendered  was  stuck  up  on  the  land  in  the  manner  prescribed 

by  Section  39,  and  the  question  is  whether  this  mode  of  service  was  justi- 

10  M.  30.  fiable  when  the  defendant  was  known  to  be  living  in  foreign  territory  and 
had  no  authorized  agent  on  the  spot. 

The  procedure  is  only  justifiable  when  service  cannot  be  effected  on 
the  tenant  himself  or  on  some  adult  male  member  of  his  family  at  his 
usual  place  of  abode,  or  on  his  authorized  agent  (Section  39).  The  sec- 
tion must  be  construed  reasonably  and  the  words  *  at  his  usual  place  of 
abode'  would  seem  to  denote  that  it  was  contemplated  that  the  notice 
would  ordinarily  be  served  upon  the  tenant  himself,  hi£  relative  or  his 
authorized  agent  in  the  neighbourhood  of  tjie  land  in  respect  of  which 
the  patta  was  tendered.  A  tender  through  the  post  would  not  be  effectual 
— see  Venkatachellam  Chetti  v.  Kadumthusi  (1)  and  Saminatha  v. 
Viranna  (2).  We  do  not  think  it  could  have  been  intended  that  a 
landlord  should  go  himself  or  send  an  agent  into  foreign  territory 
[32]  to  tender  a  patta,  and  we,  therefore,  hold  that  the  service,  contem- 
plated in  the  first  instance  under  Section  39  could  not  be  effected,  and 
hence  that  the  service  by  affixing  a  copy  on  a  conspicuous  part  of  the  land 
was  under  the  circumstances  a  good  and  valid  service.  The  decree  of  the 
District  Judge  must  be  reversed  and  the  appeal  remanded  to  be  disposed 
of  on  the  merits.  Appellant  is  entitled  to  costs  of  this  appeal,  and  the 
costs  in  the  Lower  Appellate  Court  will  abide  and  follow  the  result. 


18  M.  32. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


KAMMARAN  NAMBIAR  (Plaintiff),  Appellant  v.   CHINDAN 

NAMBIAR  AND  OTHERS  (Defendants),  Respondents.* 

[27th   April,    1894.] 

Peipetual  lease  granted  for  consideration — Clquse  providing  for  forfeiture  on  rent 
being  in  arrears — Whether  repayment  of  the  consideration  is  a  condition  prece- 
dent to  surrender  of  the  lands 

Consideration  paid  for  a  lease  is  exhausted  by  the  grant  of  the  lease,  and  a 
tenant's  forfeiture  of  the  lease  cannot,  in  the  absence  of  a  provision  to  that 
effect,  operate  so  as  to  convert  the  original  consideration  into  a  debt,  which 
must  be  paid  before  the  forfeiture  can  be  enforced. 

SECOND  appeal  against  the  decree  of  A.  Thompson,  District  Judge 
of  North  Malabar,  in  appeal  suit  No.  298  of  1892,  confirming  the  decree 
of  K.  Ramanatha  Iyer,  District  Munsif  of  Cannanore,  in  original  suit 
No.  35  of  1892. 

The  defendants  in  this  suit  held  lands  on  a  perpetual  lease  (Jantna- 
Itozhu),  which  provided  that  the  lease  should  be  forfeited  if  the  defendants 
allowed  the  rent  to  fall  into  arrears.  The  rent  fell  into  arrears,  but  since 


*  Second  Appeal  No.  206  of  1893 
(i)  4  M.  145.  '  (?)  13  M.  42. 
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it  appeared  that  the  plaintiff's  ancestor  had  received  consideiation  for  the  1004 
lease,  the  District  M'unsif  and  the  District  Judge  decreed  that,  although  APRIL 
the  defendants  had  forfeited  the  lease,  the  foifeiture  theieof  could  not,  by 


sa 


analogy  to  the  ordinary  kanom,  be  enforced,  until  the  plaintiff  had  icpaid       

the  consideration,  . 

The  plaintiff  preferred  this  appeal  LAT^" 

Nambiar,  for  appellant  ^ 

Respondents  were  not  represented  l  ' 

JUDGMENT  18  M.^2. 

We  do  not  agree  with  the  Judge  that,  if  the  clause*  iov  foik'ituie  ol 
the  perpetual  lease  is  enforceable,  plaintiff  is  only  entitled  to  a  decree  on 
refund  of  the  consideration  paid  by  the  tenant  at  the  time  ot  obtaining 
the  lease.  Exhibit  A  contains  no  provision  for  such  repayment,  rind  an 
obligation  to  refund  cannot  be  inferred  from  the  clause  for  forfeiture 

In  the  case  of  a  kanom  referred  to  by  the  Judge,  what  is  forfeited  is 
the  right  to  retain  possession  for  the  full  period  of  twelve  years,  the  lia- 
bility to  repay  the  debti  being  in  no  way  affected  Whereas  in  the  case 
of  a  lease  the  consideration  paid  for  it  is  exhausted  by  the  grant  ol'  the 
lease,  and  the  tenant's  forfeiture  of  the  lease  cannot  operate  to  convert  the 
original  consideration  into  a  debt 

This  is  the  only  point  that  has  been  argued  for  appellant,  and  re- 
spondents have  not  appeared 

We,  therefore,  allow  this  appeal  and  setting  aside  the  deciees  of  the 
Lower  Courts  so  far  as  they  disallow  plaintiff's  claim  to  possession  of  the 
land,  we  decree  that  defendants  do  suirender  the  land  to  plaintiff  and  pay 
his  cost  throughout 


-      18  M.  33=4  ML.J.  283 

APPELLATE   CIVIL 
Before  Mr    Justice  Muttusami  Ayyar  and  Mr    Just  it  v  Shrphaid 


ALAGAPPA  CHETTI  (Plaintiff),  Appellant  v    VELLIAN  CHETTI 
AND  ANOTHER   (Defendants)  RcH^ondenta  * 
[27th   September  and  2nd  October,   1894  ] 

Partnership  —  Suit  by  one  member  of  an  undivided  Hindu  family  -Non-  joinder  of  other 
persons  interested  in  a  family  business 

In  1887  the  plaintiff  appointed  the  defendant  to  serve  for  three  years  as 
manager  of  a  business  in  Moulmem,  which  was  the  business  of  the  undivided 
Hindu  family  to  which  the  plaintiff  belonged  In  1893  the  plaintiff,  without 
joining  the  other  members  of  his  family,  sued  the  defendant  for  damages  for 
breach  of  the  contract  of  service. 

[34]  Held  (i)  that  the  suit  was  not  maintainable  in  the  absence  from  the 
recoTd  of  the  other  partners  in  the  business, 

(2)  that  under  the  circumstances,  the  name  of  the  plaintiff  in  the 
cause-title  could  not  be  taken  as  designating  his  partners  also  , 

(3)  that  by  reason  of  the  fact  that  the  amendment  might  deprive 
the  defendants  of  the  defence  of  limitation  and  of  the  other  circumstances  in  the 
case,   the   plaintiff   should   not   be   allowed  on   appeal   to   amend   the   plaint   hy 
bringing  his  partners  on  tu  the  re-zord 

[F,  29  A  311  (316)=4  A  I-  J  1Q4=A.WN.  (1907)  58,  23  M  190  (194),  6  Ind  Cas. 
288=7  ML.T  225;  6  Ind  Cas  438=7  MLT  432,  17  MLJ  25  (notes  of 
recent  cases)  R,  25\  378  (3834  49567)=9A  L  J  819=15  Ind  Cas 
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126;  28  B.  11   (19);  32  M.  2&4=4  Ind.  Cas.  38=19  M.LJ.  372  (382)=5  M. 

L.T    351;  35  M.  685   (G89)=10  Ind.  Cas.  874=21   M.LJ.  508=(1911)    1    M. 

W.N.  442;  7   Ind.  Cas.   584   (586)~4  S.L.R.  2;  9  Ind.  Cas.   760=9   M.L.T. 

347=0911)  1  M.W.N.  181;  10  Ind.  Cas.  218  (219)=21   M.LJ.  475=9  M.L.T. 

499;   2  N.LR.   79   (80);    57   P.R.    1905=76  P.L.R.    1905;   69  P.R.    1906=118 

P.L.R.  1906;  Dn  33  A.  272  (278)  (P.C.)=8  A.LJ.  256=13  Bom.  L.R.  359= 

13  C.LJ.  345=15  C.W.N.  321=9  Ind.   Cas.  739  =21    M.LJ.  378=9   M.L.T. 

343=(19M)  2  M.W.N    395  (400);  127  P.R.  1906=58  P.L.R.  1907=10  P.W.R. 

1907;  103  P.L.R.  1902.] 

APPEAL  against  the  decree  of  C.  Gopalan  Nayar,  Subordinate  Judge 
of  Madura  (East),  in  original  suit  No.  4  of  1893. 

This  was  a  suit  brought  by  the  plaintiff  to  recover  from  defendant 
No.  1  and  his  son  the  sum  of  Ks.  15,495  as  damages  sustained  by  reason 
of  the  first  defendant's  misconduct  as  agent  for  a  business  carried  on  at 
Moulmein  under  the  name  of  Pana  Havana  Mana  Ana  Alagappa  Chettiar. 
It  appeared  that  the  first  defendant  had  been  appointed  by  the  plain- 
tiff to  the  management  of  the  business  in  question  on  19th  January  1887 
and  had  then  signed  a  document,  designated  in  the  plaint  as  a  salary  chit, 
by  which  he  undertook  to  serve  the  busine&s  for  a  period  of  three  years. 
The  defendants  pleaded,  inter  alia,  that  the  plaintiff,  being  a  member  of 
the  undivided  Hindu  family  to  which  the  business  in  question  belonged, 
was  not  entitled  to  maintain  the  suit  in  his  sole  name.  Preliminary  issues 
were  framed  with  reference  to  this  plea,  and  it  was  found  that  the  consti- 
tution of  the  firm  was  as  alleged  by  the  defendants,  and  the  above  plea 
was  upheld.  The  suit  having  been  thereupon  dismissed,  the  plaintiff  pre- 
ferred this  appeal. 

Sub  ra  many  a  Ayyar,  llanga  Kamanujachariar  and  Dcsikacharir,  for 
appellant. 

Mr.  R.  F.  Grant,  for  respondent  No.  1. 
Sivasami  Ayyar,  for  respondent  No.  2. 

JUDGMENT. 

It  appears  from  the  plaint  that  the  first  defendant  Vellian  was,  on  the 
19th  January  1887,  engaged  by  the  plaintiff  to  carry  on  his  business  in 
Moulmein  for  a  period  of  three  years,  and  that,  accordingly,  he  did  act  as 
the  plaintiff's  agent  till  the  17th  December  1889,  when  he  left  moulmein. 
It  is  charged  against  the  first  defendant  that  during  the  period  of  his 
agency  he  acted  in  contravention  of  the  plaintiff's  orders,  and  that,  on  his 
return  to  this  country,  he  refused  to  render  proper  accounts.  The  plaint 
was  presented  on  the  14th  January  1893. 

On  the  14th  August  1893  the  defendants  put  in  separate  [35] 
written  statements,  in  both  of  which  it  is  objected  that  the  suit  is 
bad  for  non-joinder  of  parties,  because  the  plaintiff  is  only  one  of  several 
members  of  a  Hindu  family  carrying  on  business  in  partnership  together. 
On  the  same  day,  the  14th  August,  certain  preliminary  issues  were  adjust- 
ed with  reference  to  this  objection.  By  the  first  of  them  the  question  of 
fact  is  raised  whether  "  (as  alleged  in  the  plaint)  the  plaintiff  is  sole  owner 
"  of  the  firm  P.  R.  M.  A.  in  Moulmein  or  whether  such  firm  has  other 
"  partners  or  belongs  to  a  family  which  has  other  members/'  On  the  2nd 
November  certain  persons  describing  themselves  as  members  of  the 
family  of  the  plaintiff  Alagappa  put  in  petition  statiijg  that  Alagappa  was 
the  manager  of  the  family  business,  and  that  the  first  defendant  was  by 
him  alone  appointed  agent,  and  asking  that  the  plaintiff  might  be  permit- 
ted to  proceed  against  the  defendants. 
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On  the   14th  November  the  plaintiff  himself  tiled   a  petition  praying       1394 
that,  if  the  Court  holds  the  other  members  of  his  undivided  family  should     QcT  2 

also  be  parties,  they  might  "  also  be  described  as  plaintiffs  "     On  the  same       '__  ' 

day  the  trial  of  the  preliminary  issues  took  place      The  plaintiff  Alagappa,     APPEL- 
was  examined  as  a  witness      He  at  once  admitted  that  he  was  not   the       LATE 
86le  owner  of   the  firm,   but  that  five  persons  in  all  named  by  him   and      QVIL 

members   of   his   family   were    interested    in    it      The    witness    proves    the       " 

execution   by   the   first   defendant    Vellian   of   the   document    (A)   called    a       }g  M. 
salary  chit   and  explains  that  the  letters  P    II,   M    A.   appearing  in  that       33=4 
paper  before  his  name  Alagappa  are  not  his  own  initials,  but  stand  for  the     M  L  J. 
firm's   name.  2Mi 

On  the  evidence  the  Judge  held  that  the  plaintiff  was  not  competent 
to  maintain  the  suit  in  his  own  name  only  He  further,  with  reference  to 
the  petition  presented  on  the  same  day  but  aftei  he  had  expiessed  an 
opinion  adverse  to  the  plaintiff,  refused  to  allow  any  addition  of  new 
paities  The  suit  was  accordingly  dismissed  The  appeal  wns  suppoitcd 
on  alternative  grounds  It  was  argued  that  the  plaintiff  Alagappa  was 
competent  to  maintain  the  suit  in  his  own  name,  01  in  the  alternative  that 
the  designation  of  the  plaintiff  in  the  cause-title  was  sufficient  to  denote 
all  the  persons  interested  in  the  firm  Theie  can  be  no  doubt  that  us  a 
general  rule  all  the  members  of  a  partnership  firm  ought  to  be  joined  as 
plaintiffs  in  a  suit  brought  in  respect  of  transactions  with  the  partnership 
It  makes  no  diffeience  that  the  persons,  cuirymg  on  business  togethei , 
weie  also  members  of  a  Hindu  family — Kahdas  [36]  Kcvaldas  v,  Naihu 
Bhagvan  (I)  and  cases  cited  The  piopositiun  that  the  manager  of  a 
Hindu  family  can  sue  without  joining  those  interested  with  him  is  one 
which  cannot  be  supported  and  no  authonty  was  cited  in  suppoit  of  it  save 
a  dictum  in  Arunachala  v  Vythiahnya  (2)  Thcie  can  be  no  doubt,  m  the 
present  case,  that  the  employment  of  Vellian  as  agent  was  an  employment 
in  the  business  of  the  firm  and  that  the  con ti  act  was  made  by  Alagappa 
on  behalf  of  the  firm  The  appellant's  vakil,  howe\er,  rndeavouied  to 
convince  us  that  Alagappa,  though  acting  for  the  fiim  made  the  contract 
in  hifc  own  name  under  such  circumstances  as  to  entitle  him  to  sue  alone 
The  case  of  Agacio  v  Forbes  (3),  was  cited,  and  it  was  uigcd  that  simihuly 
here  Alagappa  was  entitled  to  sue  alone  In  Agacio  v  Foibra  (3)  it  is  tiue 
that  the  contiact  made  in  Honkong  between  the  plaintiff  and  the  defend- 
ant w^as  made  for  the  benefit  of  tlie  plaintiff's  firm,  but  the  consideration 
for  it,  namely,  the  forbearance  by  the  plaintiff  from  proceedings  thieateried 
against  third  parties,  was  a  consideration  moving  fiom  the  plaintiff  alone, 
for  he  alone  was  in  Honkong  representing  his  firm  which  earned  on  busi- 
ness in  Valparaiso 

If,  instead  of  being  a  partner,  Agacio  had  been  a  meie  agent  of  a 
foreign  principal,  the  case  would  have  come  within  the  punciple  lecogm/ed 
in  Section  230  (1)  of  the  Contract  Act,  And  in  considering  the  question  of 
parties  to  an  action,  the  case  of  partneis  and  that  of  agent  and  pimeipal 
stand  on  the  same  footing,  the  question  in  either  case  being  with  whom 
was  the  contract  made  in  point  of  law,  Lmdlay  on  Partnership,  3id  edition, 
page  487  For  these  reasons  we  think  that  the  authority  cited  is  not 
applicable  In  the  present  case  there  is  nothing  to  show  that  the  right  of 
suing  on  the  contract  was  restricted  to  the  plaintiff  Lucas  v  De  la  COUT  (4) 
On  the  contrary  it  appears  on  the  face  of  the  salary  chit  that  the  retainer 
is  by  the  firm  and  not  by  Alagappa  in  his  individual  capacity  It 

(i)  7  R  217          (2)  6  M    27.         (3)   14  Mew   P    C    16o          (4)   i  M   &  S.  249 
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follows  that  the  general  rule  above  stated  requiring  the  joinder  of  all 
the  partners  must  apply,  See  Lindley  on  Partnership,  3rd  edition 
pages  486  and  489. 

This  being  so,  we  are  asked  to  read  the  name  of  the  plaintiff  given  in 
yie  cauge.tjtle  as  designating  not  Alagappa  only  but  his  [37]  partners  or 
iATE      coparceners.     It  seems  to  us  impossible  in  the  circumstances  of  the  present 
CIVIL.     case  ^.0  gav  j.|m£  ^}iere  jg  a  rnere  misdescription  as  was  held  to  be  the  case 
rrVjT      in  Kasturchand   Bahiravdas   v.    Sagarmal  Shriram   (1).     It   is   abundant!} 
33-  4      clear  that  the  plaint  was  not  read  by,  the  plaintiff's  Vakil  in  the  manner 
M.  L.  J.    in  which  we  are  now  asked  to  read  it,   for  otherwise  the  Pleader  would 
2*3         not  have  gone  to  trial  on  the  issue  raised  by  the  Judge  with  regard  to  the 
question  whether  the  plaintiff  had  other  partners.     It  is  contended  that  the 
Pleader  misconstrued  the  plaint,  but  the  mistake  is  by  no  means  obvious, 
and  we  must  assume  that  the  party  is  duly  represented  by  his  Pleader. 

We  are  clearh  cf  opinion  that  the  defect  is  one  which  only  could  be 
cured  by  the  addition  of  the  persons  who  along  with  Alagappa  constitute 
the  plaintiff's  firm  or  family.  It  remains  then  to  consider  the  question 
whether  even  at  this  stage  those  persons  ought  to  be  brought  on  the 
record.  No  formal  application  to  that  effect  was  made  in  the  Court  below 
nor  is  any  such  application  made  before  us.  On  the  respondent's  behalf 
it  is  said  that  the  required  amendment  ought  not  now  to  be  made,  because 
any  claim  against  Vellian  by  the  partners  of  Alagappa  would  be  barred  by 
the  Statute  of  Limitation.  Even  on  the  14th  August  when  the  informal 
application  was  made  on  behalf  of  those  persons  such  suit  would  equally 
have  been  barred.  On  the  other  hand  the  plaintiff  had  elected  to  go  to  trial 
without  offering  to  amend  and  therefore  ought  to  be  left  to  the  conse- 
quence— Dular  Chand  v.  Bdlram  Das  (2). 

The  case  of  Mohummud  Zahoor  Ali  Khan  v.  Mussumat  Thakooranec 
Rutta  Koer  (3)  was  cited  in  support  of  the  contention  that  the  possibility 
of  the  bar  of  limitation  afforded  a  reason  for  allowing  an  amendment. 
That  case  is,  however,  plainly  distinguishable  from  the  present  and  from 
Weldon  v.  Neal  (4).  In  Mohummud  Zahoor  Ali  Khan  v.  Mussumat  Thako- 
oranee  Rutta  Koer  (3)  the  mistake  made  consisted  not  in  the  non-joinder 
of  parties  or  the  omission  of  any  statement  of  claim,  but  in  the  joinder  of 
parties  who  ought  not  to  have  been  joined.  In  the  result  the  cause  was 
remitted  for  trial  on  the  issues  touching  the  liability  of  the  defendant 
Rutta  Koer  on  the  bond  in  respect  of  which  [38]  the  suit  had  been  brought. 
It  is  not  necessary  to  consider  what  would  be  the  consequence  if  the  other 
partners  were  joined  as  to  which  point1  several  cases  were*  cited — Kalidas 
Kevaldas  v.  Nathu  Bhagvan  (5),  Narayana  Chetti  v.  Sivaraman  Chetti  (6). 

In  our  opinion  the  amendment  which,  as  has  been  observed,  was 
never  asked  for  in  this  Court  or  in  the  Court  below  ought  not?  now  to  be 
made. 

If  by  the  amendment  the  defendants  were  deprived  of  the  defence  of 
limitation,  then  according  to  the  view  taken  in  Weldon  v.  Ncal  (4)  and 
followed  in  this  Court  in  Mallikarjuna  v.  Pullayya  (7),  the  amendment 
ought  not  to  be  allowed.  On  the  other  hand  if  the  amendment  must,  by 
the  operation  of  Section  22  of  the  Limitation  Act,  lead  to  the  dismissal  of 
the  suit,  then  it  would  clearly  be  useless. 

The  appeal  is  dismissed  with  costs. 

(i)  17  B.  413-  (2)  I  A.  453-  (3)   ii  M.L.A.  468  (486). 

(4)  19  Q.B.O.  394-  (5)  7  B.  217. 

(6)  Appeal  No.  31  of  1887,  unr<eported.  (7)  16  M.  319. 
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APPELLATE   CIVIL  APRIL 

Before   Mr    Justice   Muttuaami   Ayyar  and   Mr  Justice   Best  18. 


MOIDIN  KUTTI  AND  OTHERS   (Plaintiffs),  Appellants  v  APPEL- 

BEEVI  KUTTI   UMMAH   AND  OTHEBS   (Defendants  Nos     1    to  LATE 

41  and  43  to  45),  Respondents*     [17th  and  18th  April,   1894  ]  CIVIL. 

Malabar  law — Compromise  of  doubtful  claim*  by  adult  members  of  a  tanvad — Suit  _ft  _.  M 
by  junior  members  to  rescind  the  compromise — Limitation  Ait — Act  X.V  of  1877,  *  M'  M' 
Section  7 

In  1878  the  senior  members  of  a  Malabar  larwad,  in  bona  fide  compromise 
of  certain  doubtful  claims,  executed  an  instrument  conveying  away  certain 
land  of  the  tarwad  In  1891  certain  junior  members  of  that  tarwad,  includ- 
ing several  minors,  sued  to  recover  possession  of  the  land  in  question  Others 
of  the  junioi  members  of  the  tarwad  had  attained  majority  more  than  three 
years  before  the  suit  and  had  not  impugned  the  validity  of  the  conveyance, 
these  persons  were  joined  as  defendants  None  of  the  plaintiff's  had  attained 
maionty  in  1878 

Held,  that  the   suil   was   barred   by   limitation 

[39]  Scmblc  that  a  compromise  of  a  doubtful  claim  made  by  the  adult 
members  of  a  tarwad  bona  fide  and  in  the  inlercst  of  the  tarwad  is  binding 
on  the  minor  members 

[R,  6  Bom    LJi    925  (930)    ,  5  CL]    338—11    I  WN    478  (483)   (P.C.) ,  23  TLR 
139,  D.,  TQ  M    243   (247)1 

APPEAL  against  the  decree  of  C  Gopalan  Nayar,  Subordinate  Judge 
of  North  Malabai,  in  original  suit  No  28  of  1891 

Suit  to  recover  possession  ol  lands  with  inesnc  piofits  The  plaint- 
iffs were  two  adult  and  twenty-one  infant  members  of  the  tarwad  to 
whoh  belonged  also  defendants,  Nos  1  to  8  The^  remaining  defendants 
(other  than  peisons  impleaded  as  tenants  in  possession  mereh)  were  mem- 
bers of  a  second  taiwad  to  wmch  certain  property  had  been  assigned  in 
compromise  of  vanous  disputed  claims  by  defendants  Nos  1  to  4,  the 
senior  membeis  of  the  plaintiff's  tarwad,  under  a  karar  (Exhibit  BB), 
dated  30th  May  1878  The  lands  sought  to  be  iccovcred  in  this  action 
were  those  comprised  in  the  karar  above  referred  to  and  the  prayer  of  the 
plaint  was  in  the  following  teims  — "  The  kamr,  dated  18th  Edvam  1053, 
11  entered  into  by  the  first  to  fourth  defendants  and  the  ninth,  tenth  and 
"  thirteenth  to  sixteenth  defendants  by  which  the  pioperties  described 
"  below  were  transferred  to  the  ninth  to  twrent)- seventh  defendants' 
"  Muthalakam  tarwad  being  irfvalid  and  not  binding  on  the  plaintiff h,  it 
"  is,  therefore,  prayed  that  a  decree  may  be  passed  diiecting  the  ninth  to 
"  twenty-seventh  defendants  to  surrender  possession  to  us  of  the  propcr- 
"  ties  described  in  the  schedules  below  with  everything  therein  " 

The  Subordinate  Judge  held  that  the  instrument  was  under  the 
circumstances  of  the  case  binding  upon  the  plaintiffs  and  also  that  the 
claim  was  barred  by  limitation.  He  accordingly  dismissed  the  suit  against 
which  the  plaintiffs  preferred  this  appeal 

Mr    Kriahman  Bhashyam  Ayyangai   and  Seshachanai ,   foi    appellants 

Sankaran  Nayar  and  Ryru  Nambiar,   for  respondents 

JUDGMENT 

Two  questions  arise  for  determination  in  this  appeal,  viz  ,  (i)  whether 
the  suit  is  time-barred,  and  (ii)  whether  the  karar  (BB)  is  binding  on 
the  plaintiffs 

*  Appeal  No»2i  of   1893. 
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As  to  the  first  question,  the  Suit  was  brought  on  the  6th  October  1891 
to  set  aside  the  karar,  dated  30th  May  1878,  and  to  recover,  for  the  bene- 
fit of  the  tarwad,  possession  with  mesne  profits  of  the  properties,  the 
subject  cf  the  karar. 

The  plaintiffs  are  members  of  the  tarwad  called  Thayattum  house  and 
were  minors  at  the  date  of  BB,  which  purports  to  be  a  [40]  compromise 
executed  in  favour  of  the  nintti,  tenth  and  thirteenth  defendants  by 
defendants,  Nos.  1,  2  and  3,  who  are  the  mothers  of  the  plaintiffs. 
Defendants  4  to  8  are  also  members  of  plaintiffs'  tarwad;  of  them 
fourth  defendant  was  a  major  at  the  date  of  BB  and  consented  to  it. 
Defendants  5  to  8,  who  were  then  minors,  attained  majority  more  than 
three  years  prior  to  the  suit  and  never  attempted  to  get  trie  karar  set 
aside.  It  is  contended  for  the  appellants  that  their  right  to  bring  this 
suit  is  in  the  nature  of  an  individual  right,  and  is  saved  by  Section  7  of  the 
Limitation  Act  for  three  years  after  attainment  of  majority.  As  pointed 
out  iri  Seshan  v.  Rajagopala  (1)  and  Vigneswara  v.  Bapayya  (2),  Sec- 
tion 7  cannot  apply  to  a  case  in  which  there  are  also  majors  having  a 
common  right  whose  suit  would  be  barred.  The  fact  of  the  suit  being 
brought  by  the  minors  alone  does  not  affect  the  principle  of  the  decision  in 
the  above  cases.  We  think,  therefore,  the  Subordinate  Judge  is  right  in 
holding  the  Suit  to  be  time-barred. 

We  also  consider  his  decision  to  be  right  on  the  mei^s.  The  argu- 
ments of  appellant's  Counsel  do  not  satisfy  us  that  the  Judge  is  in  error 
in  holding  that  a  compromise  of  a  doubtful  claim  made  by  the  adult  mem- 
bers of  a  tarwad  bona  fide  and  in  the  interefet  of  the  tarwad  is  binding  on 
the  minor  members.  There  is  evidence  that  the  claim  set  up  by  ninth 
defendant  to  the  karnavanship  of  the  tarwad  was  not  altogether  devoid  of 
foundation  as  shown  by  the  Subordinate  Judge  in  paras.  19  and  20  of  his 
judgment. 

The  evidence  discloses  no  trace  of  fraud  or  collusion  between  the 
parties  to  the  compromise.  Defendants  1,  2  and  3  are  plaintiffs'  own 
mothers  and  they  were  assisted  by  second  plaintiff's  father  and  also  by  a 
vakil  of  the  family. 

We  dismiss  the  appeal  with  costs. 


18  M.  41-2  Weir  100. 

[11]  APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  *Kt.t  Chief  Justice,  and 
Mr.  Justice  Parker. 


AGRA  BANK,  LIMITED  (Petitioner)  v.  LEISHMAN  (Respondent).* 

[30th  July,  31st  August  and  7th  September,  1894.] 
Criminal  Procedure  Code — Act  X  of  1882,  Sections  145  and  146. 

A  Magistrate,  in  making  an  order  under  Criminal  Procedure  Code,  Sec- 
tions 145  and  146,  must  inquire  into  the  question  which  party  was  in  actual 
possession  at  the  time  of  the  institution  of  the  proceedings  and  not  at  the  time 
when  the  order  is  made.  In  making  this  enquiry  the  Magistrate  may  presume 
that  when  a  vendor  sells  part  of  a  property  he  retains  all  that  he  does  not  sell. 


Tiinunal  Revision  Case  No.  315  of  1894. 

[N.B^-Thc  gist  of  the  decision  in  this  case  has  been  incorporated  in  Section 
145  of  Act  V  of  1898.— Ed.] 

(I)  13  M.  236.  (2)  16  M.  436. 


878 


VLJ  AGRA  bANK,  LTD.  U    LtiisflMAfc  18  Mail.  42 


[R,  25  A.  537  (539)=23  AWN    101  ,  24  B    527  (532),  2  Bom.  Cr   Cas.  96  (98)  =  15 

Bom   L.R   689] 

PETITION    under    Sections    435    and    439    of    the    Criminal    Procedure     SEP.  7, 

Code,  praying  the  High  Court  to  revise  the  order  of  the  Subordinate  Judge       - 

(First-class  Magistrate  of  Nilgins,   Ootacamund),   passed  in  miscellaneous     APPEL 

case  No.   1  of  1894.  LATE 

The    facts   of   this   case    appear   sufficiently    for   the    purposes   of    thifc     CHIMI 

report  from  the  following  judgment  of  the  High  Court.  NAL. 

Mr.  R.  F.  Grant,  for  petitioner  —  — 

Mr.  Johnatone,  for  respondent.  41*2" 

JUDGMENT. 

This  is  a  petition  by  the  Agra  Bank  to  revise  an  order  of  the  First- 
class  Magistrate  of  Ootacamund  under  Sections  145  and  146,  Criminal 
Procedure  Code,  attaching  two  plots  of  land  as  to  which  he  was  not  able 
to  decide  whether  the  bank  or  the  counter-petitioner,  Mr  Leishman,  was 
in  possession  The  admitted  facts  are  that  m  1885  the  bank  sold  a  por- 
tion of  the  Bella  Vista  property  in  Ootacamund  to  the  Murree-Brewery 
Company  Shortly  afterwards,  in  1885  or  1886,  some  sort  of  survey  was 
made,  and  the  Brewery  Company  put  down  demarcation  stones  to  show  the 
limits  of  their  purchase  and  planted  gum  trees  to  mark  the  boundary 
Matters  so  continued  till  Mr  Leishman  agreed  to  purchase  the  Brewery 
Company  at  the  end  of  1892  He  was  put  in  posses&ion  of  the  machinery 
and  buildings,  but  in  1893,  after  survey  of  the  boundaries  by  a  Mr  De 
Lima,  he  [42]  became  of  opinion  that  the  boundaries  as  defined  by  the 
stones  put  down  by  the  Brewery  Company  were  not  in  accordance  with 
their  title  deed,  and  that  he  was  entitled  to  more  land  than  was  included 
within  those  boundaries  In  order  to  rectify  these  deficiencies  Mr 
Leishman  took  upon  himself  to  remove  the  boundary  stones  and  to  peg 
out  a  line  and  fence  to  show  what  his  boundaries  ically  were,  and  it  is 
his  action  in  this  respect  that  led  to  the  breach  of  the  peace  which  caused 
the  Magistrate  to  intervene 

The  Magistrate  held  (i)  that  he  had  to  determine  if  either  of  the 
contending  parties  was  in  possession  at  the  time  of  his  writing  his  order, 
and  (11)  that  there  was  no  presumption  that  the  bank  had  retained  plots 
1  and  2  after  1885  In  consequence  of  Ins  holding  upon  this  Second  point, 
the  Magistrate  held  he  had  not  to  determine  whether  Mr  Lcishnmn  had 
obtained  de  facto  and  physical  possession  and  the  language  used  by  the 
Magistrate  appears  to  intimate  that  had  it  not  been  for  this  opinion  his 
decision  might  have  been  different 

We  are  of  opinion  that  on  both  these  points  the  Magistrate  was  in 
error.  There  is  a  consensus  of  authority  that  the  possession  to  be 
inquired  into  is  the  possession  at  the  time  of  tjie  institution  of  the 
proceedings  —  Krishna  Dhone  Dutt  v.  Troilokia  Nath  Biswas  >0),  Bechu 
Sheikh  v  Deb  Kuman  Dasi  (2),  In  the  matter  of  the  petition  ofJai  Lai  (3), 
and  In  the  matter  of  Huchapa  and  Shivagangava  (4)  It  is  obvious  that 
the  words  in  Section  145,  Criminal  Procedure  Code,  "  the  fact  of  actual 
possession  ,  "  must  have  reference  to  some  fixed  point  of  time  It  cannot, 
as  pointed  out  in  the  Bombay  case,  have  reference  to  some  date  long 
anterior  to  the  date  of  the  proceedings  beng  instituted,  nor  can  it  refer  to  a 
point  of  time  subsequent  to  the  commencement  of  the  inquiry  The  time  to 
be  taken  is  obviously  the  date  of  the  Magistrate  being  satisfied  there  is 

(i)  12  C.  539.  (2)  21  C   404 

(3)  13  A    362.  (4)  15  B    152 
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ground  for  hifc  intervention  under  Section  145,  in  other  words  the  date  of 
the  institution  of  the  proceedings. 

Nor  can  we  agree  with  the  Magistrate  in  his  opinion  that  there 
is  no  presumption  that  the  Agra  Bank  retained  possession  of  plots 
1  and  2.  There  is  a  general  presumption  that  when  a  vendor  sells 
part  of  a  property  he  retains  all  that  he  does  not  sell.  In  this  case 
it  is  admitted  that  the  two  plots  lie  outside  the  boundary  [43]  stones 
put  down  by  the  Murree  Brewery  Company.  This  would  of  itself  be 
sufficient  to  throw  upon  Mr.  Leishman  the  onus  of  proving  that  he  was 
in  possession.  There  is,  however,  no  room  for  any  presumption  at 
all  about  the  matter,  for  in  his  evidence  Mr.  Leishman  states: — "  On 
"  November  4th,  1893,  I  took  pos&ession  of  disputed  block  No.  2.  Of 
"  land  on  Muree  Brewery  side  of  fence  in  No.  1,  I  took  possession  on 
"  4th  November  1893  and  the-  portion  of  No.  1  on  Bella  Vesta  side  in 
"  March  1894."  There  is  thus  a  clear  admission  that  up  to  these  dates 
possession  was  with  the  Agra  Bank,  and  the  sole  question  for  determina- 
tion is  whether  there  is  evidence  that  the  Bank  has  been  dispossessed 
since  those  dates 

From  this  it  appears  that  no  effective  possession  was  taken  by  Mr. 
Leishman  in  March  as  he  claims  and  the  Bank  still  remained  in  possession 
up  to  May  notwithstanding  the  trespass. 

On  these  grounds  we  must  set  aside  the  order  of  the  Magistrate 
attaching  plots  1  and  2,  declare  that  the  Agra  Bank  is  entitled  to  retain 
possession  till  evicted  in  due  course  of  law,  and  forbid  all  disturbance  till 
such  eviction. 


18  M.  43. 

APPELLATE   CIVIL. 
Before   Mr.   Justice   Muttusarni  Ayyar  and   Mr.   Justice   Best. 


NAMASIVAYAM  PILLAI  (Plaintiff),  Appellant  v. 

NELLAYAPPA  PILLAI  ANI>  OTHERS  (Defendants  No*.  1  to  3), 

Respondents*     [13th  and  16th  July,   1894.] 

Specific   Relief  Act— Act  I  of   1877,  Section  27— Trusts  Act— Act  II  of  1882,  Sec- 
tion 91 — Purchaser  with  notice  of  prior  contract  to  sell. 

In  a  suit  for  land  it  appeared  that  the  plaintiff  had  obtained  a  registered 
sale-deed  comprising  the  property  in  question  from  defendants  Nos.  i  and  2 
who  had  already  (to  the  plaintiff's  knowledge)  contracted  to  sell  it  to  another 
and  that  the  plaintiff  had  paid  no  consideration  for  the  sale-deed,  which  in 
fact  represented  a  collusive  transaction  entered  into  to  defeat  the  prior  con- 
tract. 

Held,  that  the  plaintiff  was  not  entitled  to  recover: 

[H]  SECOND  appeal  against  the  decree  of  8.  Gopalachari,  Subordi- 
nate Judge  of  Tinnevelly,  in  appeal  suit  No.  101  of  1891,  reversing  the 
decree  of  H.  Kistna  Kau,  District  Munsif  of  Tinnevelly,  in  original  suit 
No.  644.  of  1888. 

The  plaintiff  sued  to  recover  possession  of  a  house  with  mesne  profits 
from  the  date  of  a  registered  sale-deed,  comprising  the  hou&e  in  question, 
executed  to  him  by  defendants  Nos.  1  and  2  on  29th  November  1888. 
Defendant  No.  3  had  previously,  viz.*  on  llth  October  1888,  agreed  with 
the  other  defendants  for  the  purchase  of  the  house.  The  District  Munsif 

*  Second ,  Appeal  No.  1669  of  1893. 
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passed  a  decree  in  favour  of  plaintiff,  which  was  reversed  on  appeal  by 
the  Subordinate  Judge,  whose  findings  are  stated  with  sufficient  fulness 
for  the  purposes  of  this  report  in  the  judgment  of  the  High  Court 

Pattabhirama    Ayyar,    for    appellant 

Parthasaradhi   Ayyangar,   for  respondent  No     3 

JUDGMENT 

This  was  a  suit  brought  by  appellant  as  purchaser  to  recover  posses- 
sion of  a  house  which  was  alleged  to  have  been  sold  to  him  by  first  and 
second  defendants  for  Rs  250  on  the  23rd  November  1888  Exhibit  A  is 
the  sale-deed  sued  upon,  and  it  was  registered  on  the  7th  December  1888 
The  appellant's  case  was  that  on  the  6th  October  1888,  first  and  second 
defendants  agreed  to  sell  their  house  to  him  for  Rs  250,  and  received 
Rs  12  in  advance,  that  they  received  afterwards  the  balance  of  Rs  238 
and  executed  and  registered  the  sale-deed  A  The  third  defendant  01 
respondent  who  resisted  the  chum  contended  that  first  and  second  defend- 
ants contracted  to  sell  the  house  to  him  for  Rs  300  on  the  1  ith  October, 
and,  receiving  Rs.  50  m  advance,  placed  the  house  in  his  possession,  and 
that  the  balance  was  paid  by  him  on  the  llth  November  1888  He  urged 
further  that  the  contract  set  up  by  the  appellant  was  made  on  6th  October 
was  not  true,  that  document  D  was  spurious,  and  that  first  and  second 
defendants  colluded  with  the  appellant  and  refused  to  execute  a  Sale-deed 
to  himself  The  Court  of  First  Instance  decreed  the  claim,  but  on  appeal 
the  Subordinate  Judge  dismissed  the  suit  and  directed  appellant  to  pay 
third  defendant's  costs 

The  Lower  Appellate  Court  found  that  no  contract  was  made  with 
the  plaintiff  on  the  6th  October  1888,  and  that  there  was  no  payment  ot 
Rs  12  or  of  Rs  238  as  alleged  by  him  It  has  also  been  found  that  first 
and  second  defendants  agreed  on  the  llth  October  to  sell  the  house  to  third 
defendant  and  placed  him  m  [48]  possession  on  receipt  of  Rs  50  in  advance 
and  subsequently  received  the  balance  of  the  purchase-money  The  Sub- 
ordinate Judge  has  held  further  that  the  plaintiff  got  the  sale-deed  A  with 
the  knowledge  of  the  prior  contract  with  the  third  defendant,  and  that  lu> 
was  therefore  not  a  bona  fide  purchaser  for  value  without  notice  It  is 
argued  on  second  appeal  that  upon  the  facts  found  by  the  Lower  Appellate 
Court,  appellant  is  entitled  to  a  decree  But  we  are  unable  to  accede,  to 
this  suggestion  From  the  fact  of  appellant  having  had  at  the  date  of 
his  sale-deed,  a  knowledge  of  the  prior  contract  of  sale  with  the  third 
defendant,  it  is  clear  that  undei;  Section  27  of  the  Specific  Relief  Act,  his 
claim,  as  based  on  the  registered  sale-deed,  cannot  prevail  against  the 
third  defendant's  right  to  insist  on  the  specific  performance  of  the  prior 
contract,  though  such  right  rests  merely  on  an  agreement  to  sell  It 
is  obvious  from  Section  91  of  the  Indian  Trusts  Act  that,  if  appellant 
acquired  any  property  in  the  house,  he  must  be  taken  to  have  acquired 
it  for  the  benefit  of  the  third  defendant  to  the  extent  necessary!  to  Rive 
effect  to  his  right  to  enforce  specific  performance  It'  is  then  said  that 
such  right  is  now  barred  by  limitation  find  that  the  property  acquired 
under  Exhibit  A,  though  subject  to  third  defendant's  light  to  enforce 
specific  performance  at  the  date  of  its  acquirement,  has  now  become 
absolute  To  this  objection,  we  are  not  prepared  to  attach  any  weight  It  is 
conceded  that  the  right  to  insist  on  specific  performance  vesting  by  the  prior 
contract  in  the  third  defendant  was  actionable  both  at  the  tnnq  when  the 
sale-deed  A  was  executed  and  when  the  third  defendant's  \\ritten  statement 
was  filed  A  legal  right,  which  is  matfe  the  subject  of  a  suit  or  a  plea  if 
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actionable  when  the  suit  was  commenced  or  the  plea  was  set  up,  does  not 
cease  to  be  adjudicable  by  reason  of  the  prescribed  period  of  limita- 

J  *  tion  having  since  elapsed  at  the  date  of  decree.  For  instance,  a  bond 
7  which  is  not  barred  at  the  date  of  suit  or  a  plea  of  set  off  which  is  not 

APPEL-  jnvajj^  from  lapse  of  time  when  it  is  set  up,  cannot  be  held  to  be  barred 
though,  at  the  date  of  decree,  the  period  of  limitation  may  have  expired. 
Another  fact  found  by  the  Subordinate  Judge  is  that  for  the  sale- 

1S  M*  43*  deed  A  no  value  was  paid,  and  that  the  intention  with  which  it  was  collu- 
sively  given  and  accepted  was  merely  to  thwart  the  third  defendant  on 
this  point.  The  Subordinate  Judge  observes  as  follows: — "  The  truth  is 
"  the  house  in  dipute  is  inconveniently  situated  so  far  a8  the  plaintiff  is 
44  concerned,  and  he  wants  to  buy  [46]  it,  but  i&  not  willing  to  pay  the  price 
"  demanded,  and  when  a  neighbour  arranged  to  have  it,  with  a  view  to 
44  thwart  him,  induces  defendants  1  and  2  to  execute  a  registered  sale-deed 
41  to  himself/'  In  substance  the  finding  is  that  Exhibit  A  was  contrived 
as  a  means  of  defrauding  the  third  defendant  and  has  the  semblance 
of  a  $ale  or  legal  transaction.  The  Subordinate  Judge  has,  it  must  be 
remembered,  discredited  appellant's  evidence  that  lie  paid  value  for  the 
sale-deed  and  found  collusion  between  appellant  on  the  one  part  and  first 
and  second  defendants  on  the  other.  No  property  passes  or  is  presumably 
intended  to  pass  when  there  is  in  substance  no  legal  transaction,  but  ti 
mere  semblance  of  it  collusively  contrived  as  an  instrument  of  fraud. 
This  second  appeal  fails  and  is  dismissed  with  costs. 


18  M.  46=1  Weir  919. 

APPELLATE  CRIMINAL. 
Before  Mr.  Justice  Best. 


QUEEN-EMPRESS  v.  JAGANNAYAKULU  AND  OTHERS* 
[2nd  August,   1894.] 

Towns   Nuisanses   Act    (Madras) — Act    III    of    1889,    Section    3 — Common    gaming 
house — Vacant  unenclosed  site. 

The  accused  were  found  gaming  on  a  vacant  site,  the  property  of  the  sc\cmh 
accused.  The  seventh  accused  was  convicted  under  Towns  Nuisances  Act 
(Madras),  Sections  6  and  7,  and  the  other  accused  under  Section  7. 

Held,  that  the  site  in  question  was  not  a  common  gaming  house,  and  that 
the  convictions  were  accordingly  wrong. 

CASE  referred  for  the  orders  of  the  High  Court  under  Section  438, 
Criminal  Procedure  Code,  by  H.  T.  Ross,  Sessions  Judge  of  Godaveri. 

The  case  was  stated*  as  follows:  — 

"  The  accused  were  convicted  by  the  Court  of  First  Instance  under 
Section  3,  Clause  (10)  of  Act  III  of  1889,  for  being  found  gaming  in  a 
vacant  site  belonging  to  the  seventh  accused.  The  Appellate  Court, 
finding  that  such  private  site  was  not  a  public  [47]  street,  road,  thorough- 
fare or  place  of  public  resort,  and  that  Section  3  of  the  Act  could,  there- 
fore, not  be  applied  to  the  case,  altered  the  conviction  to  one  under 
Sections  6  and  7  of  the  Act  as  regards  the  seventh  accused,  the  owner  of 
the  site,  and  to  one  under  Section  7  as  regards  the  first  accused,  these 
being  the  only  two  who  appealed  out  of  the  nine  persons  convicted  by  the 
Court  of  First  Instance. 

*  Criminal  Revision  <Case  No.  342  of  1894. 
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11  These  convictions  under  Sections  6  and  7  are,  in  my  opinion,  bad 
in  law  The  essential  point  in  both  Sections  is  that  the  place  used  should 
be  a  '  common  gaming  house.'  This  is  not  defined  in  Act  III  of  1889;  but 
even  taking  the  definition  in  Act  III  of  1888,  this  vacant  site  of  the 
seventh  accused  cannot,  on  the  evidence,  be  brought  within  the  definition 
There  IB  no  evidence  that  instruments  of  gaming  are  kept  or  used  there 
for  the  profit  of  the  owner,  and  the  Appellate  Court  had  no  right  to 
assume  that  such  must  be  the  case.  It  is  in  fact,  simply  a  ca&e,  so  far  as 
the  evidence  goes,  of  a  man  and  hi^  friends  playing  a  game  of  chance  in 
hia  private  place,  just  as  one  might  play  Loo  m  one's  own  house,  and  it  is 
ridiculous  to  call  the  place  a  '  common  gaming  house  '  in  the  circum- 
stances " 

Parties  were  not  represented. 

JUDGMENT 

The  finding  is  that  the  '*  gaming  "  took  place  in  a  vacant  site  belong- 
ing to  the  seventh  accused  adjoning  a  public  Street 

The  Deputy  Magistrate  held  that  this  did  not  constitute  an  offence 
punishable  under  Clause  10  ot  Section  3  of  Act  No  III  of  1889  (Madras), 
which  makes  punishable  gambling  or  cock-fighting  in  any  "  public  street, 
road,  thoroughfare  or  place  of  public  resort  "  In  thus  holding  the  Deputy 
Magistrate  is  no  doubt  right  But  he  proceeded  to  find  the  firbt  and 
seventh  accused  (the  only  appellants  in  the  case),  respectively,  guilty  of 
offences  punishable  under  Sections  7  and  6  of  the  Act,  the  latter  of  winch 
renders  liable  to  punishment  any  person  who  "  opens,  keeps  or  u&es  or 
permits  to  be  used  any  common  gaming  house,"  while  the  former  makes 
punishable  any  person  "  found  gaming  or  present  for  the  purpose  of  gaming 
in  a  common  gaming  house  "  The  Deputy  Magistrate  refers  to  the  defi- 
nition of  "  common  gaming  house  "  as  contained  in  Madras  Act  III  of 
1888,  and,  as  it  contains  the  word  "  place  "  holds  it  wide  enough  to  include 
any  "  vacant  site  "  It  is  clean  that  the  word  "  place  "  in  the  definition 
in  question  must  be  read  with  [48]  the  words  immediately  preceding, 
namely,  "  enclosure,  room  or  place  "  It  clearly  means  some  "  enclosed  " 
place  Even  assuming,  therefore,  that  the  definition  in  Act  III  of  1888 
can  be  used  for  the  purposes  of  Act  III  of  1889,  the  site  in  question 
cannot  be  held  to  be  a  "  common  gaming  house 

All  the  convictions  m  both  the  Courts  are  set  aside  and  the  h'nes 
levied  will  be  refunded 


18  M.  48=4   M.LJ.  242=^1   Weir  631=2  Weir  664 
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Before  SIT  Arthur  J    H    Collins,  Kt  ,   Chief  Justice,  and 
Mr.  Justice  Parker 


QUEEN-EMPRESS    v     PALAYATHAN  *      [8th    and   28th    August,    1894  ] 
Abkor\   Act    (Madras) — Act   I    of    1886,   Section  43 — Default    by   persons   bailed    to 
appear  before  the  Abkan  Inspector — Procedure  of  Magistrate 

When  an  Abkan  Inspector  under  Abkan  Act,  Section  43,  forwards  a  bail 
bond  to  a  Magistrate  in  order  that  payment  may  be  compelled  of  the  penalty 
mentioned  therein,  the  Magistrate  should  call  upon  the  person  liable  to  appear 
and  show  cause  against  such  order  being  made,  and  should  otherwise  observe 
the  procedure  prescribed  in  Criminal  Procedure  Code,  Section  514 

*  Criminal  Revision  Case  No    272  of  1894 
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CASE  referred  for  the  orders  of  the  High  Court  under  Section  438  of 
the  Criminal  Procedure  Code,  by  J.  Thomson,  District  Magistrate  of 
Chingleput,  in  reference  No.  239  of  1894. 

The  case  was  stated  as  follows:  — 

"  One  Para  Palayathan  stood  surety  for  one  Munuswami  Gramani 
charged  with  an  offence  under  Section  55  of  the  Abkari  Act  (I  of  1886)  and 
executed  a  bail  bond  before  the  police  station-house  officer  in  the  sum  of 
Rs.  25  for  tlie  appearance  of  the  accused  before  the  Inspector  of  Salt  and 
Abkari  Revenue,  Conjee varam  Circle,  whenever  required.  A  summons 
issued  by  the  Abkari  Inspector  for  appearance  on  the  llth  July  1893  was 
duly  served  on  the  accused,  but  was  disobeyed.  Three  warrants  were  then 
issued  for  his  arrest,  but  were  returned  unexecuted,  the  man  having 
[49]  absconded.  The  Inspector  of  Salt  and  Abkari  Revenue  thereupon 
sent  the  bail  bond  to  the^  Stationary  Sub -Magistrate,  Tiruvallur,  and 
requested  him  to  proceed  'against  the  surety  for  the  recovery  of  the 
penalty  evidently  under  Section  43  of  the  Abkari  Act.  The  Sub- Magistrate 
took  a  statement  from  the  surety,  in  which  he  explained  that  he  was 
present  when  the  summons  was  served  on  the  accused  and  that  his 
responsibility  ceased  with  that.  The  papers  were  then  recorded  by  the 
Sub- Magistrate,  and  when  reminded  by  the  Abkari  Inspector,  he  informed 
him  that  he  accepted  the  explanation  of  the  surety  and  exciised  him. 

Leaving  aside  the  question  whether  the  Magistrate  had  rightly  exer- 
cised his  discretion  in  accepting  such  an  explanation  and  in  his  final  dis- 
posal of  the  matter  by  simply  recording  the  papers  and  passing  no  distinct 
orders,  the  point  on  which  orders  are  now  solicited  by  me  is  whether 
the  Sub-Magistrate  has  any  discretion  to  remit  or  reduce  the  penalty 
mentioned  in  the  bail  bond.  Section  43  of  Act  I  of  1886  leaves  it  to  the 
discretion  of  the  Abkari  Inspector  to  decide  whether  proceedings  should 
be  had  to  compel  payment  of  the  penalty,  and  when  he  so  decides  and 
applies  to  the  Magistrate  having  jurisdiction  for  enforcing  it,  the  question 
arises  whether  the  latter  has  any  option  in  the  matter,  or  must  simply 
recover  the  penalty  in  the  manner  provided  by  the  Code  of  Criminal 
Procedure  for  similar  default,  i.e.,  by  the  issue  of  a  distress  warrant  by  the 
attachment  and  sale  of  the  moveable  property  of  the  person,.  Ac.  (vide 
Section  514»  Criminal  Procedure  Code). 

That  is  the  literal  view.  The  Sub-Magistrate's  reasons  for  holding  a 
different  one  are — 

(1)  bail   bonds   being    often   taken   by   station-house   officers    under 

Section  40  (2)  of  the  Abkari  Act,  the  amounts  as  fixed  by 
them  would  become  final,  the  Abkari  Inspector  having  no 
power  to  reduce  them  if  they  are  exces&ive; 

(2)  there    could    be    no    appeal  to  the  District  Magistrate  under 

Section  515,  Criminal  Procedure  Code,  to  reduce  the  amount 
or  to  set  aside  the  order  of  a  Sub-Magistrate  ordering  its 
payment. 

Possibly,  if  an  Abkari  Inspector  can  decide  whether  a  penalty  is  to 
be  enforced  or  not,  he  has  power  also  to  reduce  the  amount  and  ask  for 
only  a  portion  being  recovered.  Under  Section  515,  Criminal  Procedure 
Code,  all  orders  passed  by  the  Sub-Magistrate  [50]  under  Section  51 1 
are  appealable  to  the  District  Magistrate,  and  the  latter,  I  infer,  could 
alter  the  amount  levied  if  he  thought  that  necessary/' 

The  Government  Pleader  and  Public  Prosecutor  (Mr.  Powell),  for  the 
Crown. 
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JUDGMENT 

Section  48 r  Madras  Act  F  of  1880,  provides  that  when,  by  reason  of 
default  of  appearance  oi  a  person  bailed  to  appear  befoie  an  Abkari 
Inspector,  such  officer  is  of  opinion  that  proceedings  should  be  had  to 
compel  payment  of  the  penalty  mentioned  in  the  bond,  he  shall  forward 
the  bond  to  the  Magistrate  having  jurisdiction  to  try  the  offence  of  which 
the  person  bailed  was  accused,  and  the  Magistrate  shall  proceed  to  compel 
payment  of  the  penalty  in  the  manner  provided  by  the  Criminal 
Procedure  Code,  for  the  recovery  of  penalties  m  the  like  cases  of  default  of 
appearance  by  a  person  bailed  to  appear  before  bin  own  Court 

The  procedure  which  the  Magistrate  has  to  follow  is  laid  down  in 
Section  514,  Criminal  Procedure  Code  The  question  is  whether  the 
language  of  Section  43  of  the  Madras  Abkau  Act  makes  the  Magistrate  a 
mere  executing  officer  and  takes  away  from  him  the  discretion  which  he 
would  be  nt  liberty  to  exercise  if  the  defaulter  had  failed  to  appear  before 
his  own  Court  If  the  Magistrate  is  merely  an  executing  officer,  the  pro- 
visions of  Section  514,  Criminal  Procedure  Code,  enabling  him  to  call  upon 
the  defaulter  to  show  cause  why  the  penalty  should  not  be  enforced  would 
become  inapplicable,  and  the  appeal  to  the  District  Magistrate  given  by 
Section  515,  Criminal  Procedure  Code,  would  also  be  taken  away,  since 
there  can  be  no  ground  for  appeal  or  revision  if  the  inferior  Magistiate 
could  not  exercise  any  discretion,  but  was  bound  by  law  to  pass  one 
order  only. 

The  Legislature  has  not  provided  for  any  revision  of  the  orders  of 
the  Abkari  Inspector,  who  IR  not  bound  even  to  call  upon  the  defaulter 
to  show  cause  why  the  penalty  should  not  be  enforced  If,  therefore, 
the  Magistrate  has  no  such  power,  the  amounts  fixed  by  the  station- 
house  officer  under  Section  40,  Clause  2  of  the  Abkari  Act  would  be- 
come final,  since  no  power  is  given  to  the  Abkari  Inspector  to  reduce 
the  penalty 

We  are  of  opinion  that  the  Legislature  could  not  have  intended  such 
a  result,  and  that  the  intention  was  to  make  all  the  provisions  of  Section 
514,  Criminal  Procedure  Code,  applicable  to  a  Magistrate  enforcing  a 
penalty  on  the  application  of  an  Abkan  Inspector  [81]  under  Section  43, 
Madras  Act  I  of  1886.  From  the  fact  that  the  Inspector  is  directed  to 
send  the  bond  to  the  Magistrate  i'  having  jurisdiction  to  tiy  "  the  offence 
of  which  the  person  bailed  is  accused,  the  intention  of  the  Legislature 
would  appear  to  have  been  that  the  Magistrate  should  pioceed  in  the  same 
manner  and  with  the  same  powers  as  if  the  default  had  been  made  by  a 
person  bailed  to  appeal  before  his  own  Court  This  inference  is  strength- 
ened by  the  fact  that  where  the  Legislature  intended  nn  in  Section  516, 
Criminal  Procedure  Code,  that  the  Magistrate  should  have  no  discretion, 
but  should  merely  execute  the  orders  of  superior  authority,  the  direction 
to  levy  the  amount  ma\  be  addressed  to  "  any  "  Magistrate 

Nor  can  we  suppose  that  the  Legislature  intended  to  make  the  orders 
of  the  station-house  officers  and  the  Abkari  Inspectors  final,  and  to  take 
away  by  implication  the  liberty  to  appeal  under  Section  515,  Criminal 
Procedure  Code 

For  these  reasons  we  are  of  opinion  that  the  view  tnken  by  the 
Second-class  Magistrate  as  to  his  legal  powers  was  correct. 
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APPELLATE   CRIMINAL. 

Before  Mr.  Justice  Beat. 


QUEEN-EMPRESS  v.  KUPPAYYAR  AND  ANOTHER,* 

[25th  September,   1894.] 
Cnminal  Procedure  Code,  Act  X  of  1882,  Section  145 — Parties  bound  by  order. 

Orders  passed  under  Criminal  Procedure  Code,  Section  145,  are  binding  only 
on  the  actual  parties  to  the  cases  in  which  they  are  made. 

CASE  referred  for  the  orders  of  the  High  Court  under  Section  488, 
Criminal  Procedure  Code,  by  G.  Stokes,  District  Magistrate  of  Salem, 

The  case  was  stated  as  follows :  — 

"  The  facts  are  shortly  that  a  dispute  existed  in  regard  to  a  piece  of 
land  in  the  Singapore  village,  and  the  Head  Assistant  [52]  Magistrate 
passed  an  order  under  Section  145,  Criminal  Procedure  Code,  declaring 
that  one  Krishnayyar  was  entitled  to  retain  possession  of  the  land  till 
ousted  in  due  course  of  law.  In  this  order  but  two  persons  are  mentioned — 
Nanjunda  Sastri  and  Krishnayyar.  Subsequent  to  the  date  of  this  order, 
the  accused  in  the  present  case,  the  village  munsif  and  karnam  of  the 
village,  entered  on  and  disturbed  Krishnayyar's  possession  and  he  charged 
them  with  mischief.  They  have  been  acquitted  by  the  Second-class 
Magistrate  on  the  ground  that,  as  they  were  no  parties  to  the  proceedings 
in  which  the  Head  Assistant  Magistrate's  order  was  passed,  they  were 
not  bound  by  these  proceedings,  and  he  finds  that  no  criminal  intent  is 
proved  against  them. 

"  I  find,  on  examining  the  proceedings  in  which  the  Head  Assistant 
Magistrate's  order  was  passed,  that  the  village  munsif  and  karnam  were 
witnesses  in  these  proceedings,  and  were  examined  in  them  by  the  police, 
and  distinctly  disputed  then  the  complainant's  right  to  the  land  then  in 
dispute  In  fact  the  Head  Assistant  Magistrate  finds  that  the  village 
munsif  was  at  the  bottom  of  the  whole  dispute  in  that  case. 

"  On  the  record,  therefore,  it  seems  to  me  that  the  finding  of  the  Sub- 
Magistrate  is  opposed  to  fact,  and  that  the  accused  were  parties  to  these 
proceedings  so  as  to  be  bound  by  the  order.  I  am  aware  that  it  has  been 
ruled  (see  in  re  Gopal  Burnawar  (1),  also  in  re  Nobo  Kiahore  Chuckerbutty 
(2) ),  that  in  a  dispute  between  A  and  B^and  his  tenants,  where  A  was  by 
an  order  declared  to  be  in  possession,  subsequently  tenants  of  B  could 
not  be  criminally  punished  for  disobeying  this  order;  but  I  think  this  a 
most  mischievous  and  unnecessary  ruling,  and  one  which  renders  the 
maintenance  of  the  peace  needlessly  more  difficult.  The  Magistrate  may 
forbid  all  disturbance  of  such  possession  until  the  party  is  evicted  in  due 
course  of  law  The  order  under  Section  145  seems  much  in  the  same 
category  as  an  order  addressed  to  the  public  under  Section  144,  and  to  be 
justified  by  exactly  the  same  reasons.  The  ruling  is  a  premium  on  what 
has  been  done  in  this  case,  viz.,  to  put  forward  only  one  disputant,  and 
then  another  and  so  on,  wasting  the  Magistrate's  time  to  no  purpose  and 
perhaps  keeping  open  a  dangerous  dispute. 

"  The     Magistrate's     proceedings     seem     further    to     be     defective, 
[88]  for  there  is  nothing  on  the  record  to  show  that  he  has  taken  any 

*  Criminal  Revision  Case  No  420  of  1894. 
(0  3  B.L.R.  App.  Cr.  13.  (2)  7  C.L.R.  291. 
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steps   to   ascertain   whether    the   Inml   referred    to   in   the    Head    Assistant    SEP*.  25 
Magistrate's  order  is  the  same  as  that  to  which  mischief  has  been  caused. 
The  complainant  asserts  this;  hut  the  accused  deny  it  " 
Parties  were  not   represented 

JUDGMENT 

I  concur  m  the  opinion  expressed  in  le  Gopal  Burnawar  (1)  that  an 
order  passed  under  Section  145  of  the  Code  of  Criminal  Procedure  is 
binding  only  on  the  actual  paities  to  the  case  m  which  it  was  passed 

The  mere  fact  of  a  person  hemp  examined  as  a  witness  in  such  a  case 
does  not  make  him  a  "  party  "  hound  hv  the  order 

The  inconvenience  pointed  out  hv  the  District  Magistrate  can  be 
avoided  bv  care  being  taken  to  include  a  a  parties  to  proceedings  under 
Section  145  all  persons  interested  in,  or  claiming  a  right  to,  the  property 
in  dispute  Cf  Pam  Chundra  Daa  v  Monohur  Roy  (2) 

This  case  is  not  one  calling  for  interference  under  Section  438  of  the 
Code  of  Criminal  Procedure 


18  M.  53=4  MLJ.  237. 
APPELLATE   CIVIL 

Before  Mr    Jiwticr  Muttnnn'mi  Ayyar  and  Mr    Justice  Rhrphard 


GURULINOASWAMI  (Plaintiff),  Appellant  v    RAMALAKSHMAMMA 

AND  ANOTHER  (Defendant*  Nos    1  and  2),    Respondents  * 

[31st   August   and   20th    September,    1894  ~| 

Hindu  law — An  onh  son  gtrcn  in  adoption  by  his  widowed  mother — Estot>f>ef-~- 
Specific  Relief  Act — Ail  I  of  1877,  Section  42 — Suit  for  declaration  by  a  remote 
reversioner — Partie  r 

The  plaintiff,  claiming  a  remote  icversionaiy  interest  in  the  estates  of  a 
deceased  Hindu,  sued  for  a  declaration  of  the  invalidity  of  an  adoption  made 
by  the  widow  It  appeared  that  the  nearer  reversioners  (who  were  in  the  first 
instance  joined  as  defendants  in  the  suit)  refused  to  call  in  question  the  validity 
of  the  adoption  and  that  the  plaintiff  himself  had  concurred  in  it  at  the  time 
when  it  took  place  It  appeared  further  that  the  alleged  adopted  son  had  hern 
given  in  adoption  by  his  widowed  mother,  and  also  that  he  was  an  only  son 

[54]  Held,  (l)  that  the  plaintiff  was  entitled  to  bring:  the  suit  without  proof 
of  fraud  on  the  part  of  the  nearer  icxri  sioners , 

(2)  that    the   nearer   re»'crsionei  s    weic   rightly   impleaded    in    the 
suit ,  • 

(3)  that  the  plaintiff  was  not  estopped  from  impugning  the  adop- 
tion by  rrnson  of  his  conduct  at  (he  lime  when  it  took  place , 

(4)  that  the  adoption  was  not  invalid  under  Hindu  law 
Vevnble     A    Hindu    widow    can    give    her    son    111    adoption    without    special 

authority  from  her  husband 

[Affirmed,  21  A  460  (P.C.)^22  M  39&=1  Bom  LR  226=3  CWN  427=26  I A 
113=9  MLJ  67=7  Sar  PCJ  330,  F.,  28  M  57  (62)  =  14  MLJ  209,  R. 

24  B    367  <380)  (FB):  1  Bom    LR    14*  (1S2),  (1913)  M  W  N   383  (384)] 
APPEAL  against  the  decree  of  H    T    Ross,  Difltriot  Tudpe  of  Godavan, 
in  original  suit  No    19  of   1892 

The  plaintiff  sued  for  a  declaration  of  the  invalidity  of  the  adoption 
of  defendant  No  2  by  defendant  No  1  who  was  the  widow  of  the  last 
male  owner  of  certain  estates  in  which  the  plaintiff  claimed  a  reversionary 

*  Appeal  No    17  of  1894 
(i)  3  B.L.R.  App    Cr    13  (2)  21  C   29 
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1894      interest.     The  reversioners,  less  remote  than  the  plaintiff,  were  in  the  first 
SSP*  20.  instance  joined  as  defendants,  but  the  District  Judge  held  that  they  were 

^ 1^  *  unnecessary    parties    and    removed    their    names    from    the    record.     The 
APPEL-    plaintiff   averred   that    these   persons   had    either   colluded    with   the   first 
LATE       defendant  in  making  the  adoption  or  had  otherwise  precluded  themselves 
CIVIL,     from  impugning  its  legality  or  had  refused  to  do  so.     It  appeared  that 
__      the  plaintiff,    like   the   other   reversioners,    had    himself   concurred   in   the 
IS  M.      adoption,    but   it   was   alleged   that   he   had   done   so  in   ignorance   of   the 
53«4      following   circumstances,    viz.,    (1)   that    the   consent    of   the   sapindas    to 
^237*        ^e  ftdoption  had  not  been  given  in  good  faith,  (2)  that  the  second  defend- 
ant was  an  only  son  and  (B)  that  he  had  been  given  in  adoption  by  his 
mother  who  had  not  been  expressly  authorized  to  do  so  by  her  husband, 
deceased      The   District   Judge   held   that   the   suit   was   not   maintainable 
by  the  plaintiff  in  the  absence  of  proof  of  fraud  on  the  part  of  the  nearer 
reversioners.     He  further  held  on  the  merits  that  the  adoption  was  valid. 
An  issue  raised  by  the  defendants  as  to  \\hether  the  plaintiff  was  estopped 
from  maintaining   the   suit   by   his   concurrence   in   the   adoption   was  not 
determined  by  the  District  Judge  who.  upon  the  foregoing  findings,  passed 
a  decree  dismissing  the  suit      The  plaintiff  preferred  this  appeal.* 

Mr.  J.  G.  Smith,  for  appellants.  The  suit  bv  the  plaintiff  is  maintain- 
able as  the  nearer  reversioners  refused,  colluded  or  concluded  themselves 
from  suing.  Rani  Anand  Kunwar  v.  The  Court  [85]  of  Wards  (1). 
The  plaintiff  is  not  estopped  as  his  consent  if  any  was  given  in 
ignorance  of  the  law  Vishnu  v.  Krishnan  (2),  G  opal  ay  y  an  v  Ragu- 
patiayyan  (3)  As  to  the  validity  of  an  adoption  of  an  only  son,  the  High 
Courts  are  at  variance,  whereas  the  Privy  Council  have  treated  such  an 
adoption  as  undoubtedly  invalid — obiter  dictum  in  Nilmadhub  Doss  v. 
Bishumber  Doss  (4).  As  to  the  Indian  decisions  such  an  adoption  was 
held  to  be  invalid  in  Waman  Rayhupati  Bova  v  Krishnaji  Kashiraj  Bova 
(5),  Raja  Upendra  Lai  Roy  v  Srimati  Rani  Prasannamayi  (6),  Manik 
Chunder  Dutt  v.  Bhuggobutty  Dossce,  (7)  Nilmadhub  Doss  v.  Bishumber 
Doss  (4).  In  Allahabad  the  latest  Full  Bench  decision  is  in  favour  of  such 
an  adoption  Beni  Prasad  v  Hardai  Bibi  (8),  following  Hanuman  Tiwari 
v.  Chirai  (9),  which  cases  are  in  conflict  with  another  Full  Bench  decision 
in  Tulshi  Ram  v.  Behari  Lai  (10),  but  the  expression  of  opinion  in  the 
latter  case  appears  to  be  obiter  as  the  case  went  off  on  another  point.  In 
Madras  such  an  adoption  was  held  valid  in  Chinna  Goundan  v.  Kumara 
Goundan  (11^  and  in  Namunnasami  v.  Jtuvpusami  (12).  In  Sri  Ammi 
Devi  v.  Sri  Vikrama  Devu  (18),  the  question  was  treated  as  having  been 
settled  by  the  Privy  Council,  but  tfie  latter  tribunal  dissented  from  any 
such  view. 

In  the  Rajah  of  Tanjore's  case  the  Government  of  India  treated  such 
an  adoption  as  valid,  Mayne,  §  138  The  doctrine  of  factum  valet  does 
not  apply  in  such  a  case  where  there  is  an  imperative  interdiction. 
Broom's  Legal  Maxims,  page  175,  Gopal  Narhar  Safray  v.  Hanmant 
Ganesh  Safray  (14),  Ganga  Sahai  v.  Lcklcraj  Singh  (15).  ' 

"•'The  parties  to  this  suit  arc  stated  to -he   Sudras,  but  their  caste  is  not   men- 
tioned in  the  record. — [  Reporter's  Note  ] 

(i)  6  C.  764.  (2)  7  M.  3  (3)  7  M.H.CR.  250 

(4)  13  M.I.A.  85,  100  (5)   14  B   249  (6)   i  B.L.R.A.C.  221. 

(7)  3  C  443-  (8)  14  A.  67.  (9)  2  A.  164, 

(10)  12  A.  328.  (i i)   i  M.H.CR.  54.         (12)   ii  M.  43. 

(13)  n  M.  486  (490).  (14)  3  B   273.  (15)  9  A.  253. 
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The  Advocate-General  (Hon  Mr  Spring  Branson)  abandoned  the 
contention  that  the  suit  was  not  maintainable  by  reason  of  the  remote-  SEP^ZO 
ness  of  the  plaintiff's  interest,  and  argued  that  the  adoption  was  not 
contrary  to  Hindu  Law,  at  any  rate  according  to  the  view  adopted  in  this 
Presidency,  and  even  if  it  were  that  factum  valet.  He  pointed  out  that 
no  suggestion  had  been  made  m  the  lower  Courts  as  to  the  plaintiff 
having  joined  in  the  adoption  in  any  ignorance  of  law  and  that  this  had 
not  been,, proved.  \&NL 

JUDGMENT,  53-4 

[56  J  MUTTUSAMI  AYYAH,  J  — There  are  two  proprietary  estates,  called  237. 
Kapileswarapuram  and  Kesanakuru  in  the  district  of  Godavan  Their  last 
male  owner  was  one  Buchi  Sarvarayudu  He  died  without  male  issue, 
leaving  him  surviving  a  widow  named  Kama  Lakshmamma  On  the  10th 
November  1888  she  adopted  the  second  defendant,  Pattabhiramayya,  and 
this  suit  was  brought  to  have  it  declared  that  his  adoption  is  invalid  and 
inoperative 

It  is  not  alleged  m  the  plaint  that  Buchi  Sarvaiayudu  authorised 
Bama  Lakshmamma  to  adopt,  and  it  is  the  case  of  both  parties  that  the 
adoption  was  made  under  the  sanction  or  with  the  consent  of  his  sapindas 
or  gnatia  The  plaint  alleged  that  then  consent  was  given  undei  coirupt 
inducement  It  is  an  undisputed  fact  that  the  second  defendant  was  the 
only  son  of  his  father,  and  he  was  given  in  adoption  by  his  mothei  after  the 
death  of  his  father  On  this  point  the  plaintiff's  case  was  that  a  Hindu 
widow  in  Southern  India  is  incompetent  to  give  as  well  as  take  a  son  m 
adoption,  without  express  authority  from  her  husband  It  was  contended 
for  the  defence  that  no  such  authority  was  needed  to  validate  the  gift  in 
adoption,  and  that  second  defendant's  father  had  also  given  such  authority 
prior  to  his  death  The  adoption  was  impeached  by  the  plaintiff  on  three 
grounds  — 

(i)  the    sanction    or    the    consent    ot    mpindas    was    not    given    buna 

(n)  the  adopted  was  an  only  bon,  and 
(ni)  a  widow  was  incompetent  to  give  awa>   hei   onl;y   son  save  under 

express   authonty  from  hei   husband 

The  plaint  admits  that  plaintiff  is  one  of  the  aapindaa  of  Sarvarayudu 
who  consented  to,  or  concurred  in,  the  adoption,  and  the  pedigiee  filed  m 
the  case  shows  that  defendants  Nos  3,  5  and  7,  whose  names  were  struck 
out  by  the  Judge,  on  the  ground  Jbhat  they  were  not  necessary  parties  to 
the  suit  are  nearer  in  8apmda  relationship  than  plaintiff 

Two  preliminary  objections  were  taken  to  the  suit,  viz  '  — 

(i)  that    as    a   remote    revereioner   the    plaintiff    could    not    maintain 

the  suit,  and 
(n)  that  by  his  concurrence  in  the  adoption  when  it  was  made,   he 

was  estopped  from  impeaching  its  validity 

These  form  the  subject  of  the  first  and  second  issues,  and  the  aver- 
ments in  regard  to  the  invalidity  of  the  adoption  foim  the  subject  of  the 
third  issue 

[57]  There  is  a  note  made  by  the  Judge  during  the  examination  of 
the  plaintiff  as  his  own  tenth  witness  that  his  Vakil  gave  up  Ins  ronkri- 
tion  in  reference  to  the  first  issue  It  is  aigued  by  his  Counsel  on  appeal 
that  there  was  misapprehension  on  the  part  of  the  Judge,  and  thut  whal 
was  really  abandoned  was  not  the  first  issue  but  the  first  part  of  the  third 
issue.  What  contention  the  plaintiff's  Vjikil  intended  to  give  up  m  the 
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1804      Court  below  is  also  a  subsidiarj'  question  which  has  to  be  dealt  with  in 

SEP,  20.  apP68'!' 
\  "  I  shall  first  deal  with  this  question,   next  with  the  two  preliminary 

questions,  and  lastly  with  the  three  grounds  on  which  the  adoption  is 
assailed  by  the  appellant.  As  regards  the  contention  which  appellant's 
Vakil  gave  up  in  the  Court  below,  there  is  reason  to  think  that  appellant's 
Counsel  "is  probably  right  The  Judge's  note  is  in  these  terms: — "At 
"this  point  plaintiff's  pleader,  Mr  Ward,  intimates  that  he'  will  confine 
"  plaintiff's  case  to  the  question  of  law  that  the  adoption  is  invalid  bj 
"  reason  of  the  second  defendant  being  an  only  son.  In  reply  to  this 
"  £oint  Mr.  Ward  gixx?s  up  the  rest  of  the  plaintiffs  case.4'  If  Mr. 
Ward  gave  up  his  contention  as  to  the  first  issue  it  would  be 
inconsistent  on  his  part  to  reserve  his  right  to  question  the  validity  of 
th^adoption,  for  in  that  <?ase,  he  \vould  have  no  locus  atandi  at  all.  On 
the  other  hand,  the  suggestion  of  appellant's  Counsel  is  reasonable  because, 
as  will  present!}  appear,  there  uas  not  even  the  shadow  of  a  reason  to  give 
up  the  plaintiff's  right  to  maintain  the  suit,  whilst  the  evidence  as  to 
sapindan  having  sanctioned  the  adoption  otherwise  than  bona  fide  was  BO 
contradictory  or  discrepant  as  to  raise  a  presumption  that  Mr.  Ward  might 
not  have  desired  to  press  it  on  the  Court. 

Passing  on  to  the  first  issue,  there  can  be  no  doubt  that  it  must  be 
decided  in  appellant's  favour.  The  general  rule,  is,  no  doubt,  that  a  suit 
of  this  nature  should  be  brought  by  the  presumptive  reversionary  heir; 
but  it  is  a  recognized  exception  to  that  rule  that  a  more  distant  reversioner 
can  maintain  the  suit  if  he  can  show  that  those  reversioners  who  are 
nearer  to  the  deceased  in  the  line  of  succession  are  either  in  collusion  with 
the  widow,  or  have  precluded  themselves  from  interfering,  or  refused 
without  sufficient  cause  to  institute  proceedings,  or  concurred  in  the  act 
alleged  to  be  wrongful.  The  law  is  enunciated  to  that  effect  by  the 
Privy  Council  in  Rani  Anund  Koer  v.  The  Court  of  Wards  (1).  There  is 
[58]  proof  in  the  case  before  us  that  defendants  Nos.  3  and  5  who  are 
nearer  than  plaintiff  sanctioned  or  concurred  in  the  adoption  and  the  seventh 
defendant  who  is  also  a  reversioner  withdrew  the  suit  he  had  instituted 
to  set  aside  this  adoption.  In  passing,  I  may  also  observe  that  the  Judge 
is  in  error  in  striking  out  the  names  of  nearer  reversioners.  They  are 
legitimate  parties  to  the  suit  and  their  Lordships  of  the  Privy  Council 
observe  to  that  effect  in  the  case  cited  above. 

As  regards  the  second  preliminary  question  the  decision  must  be  in 
plaintiff's  favour.  No  estoppel  can  arise  from  ignorance  of  law  which 
both  parties  must  be  presumed  to  know.  The  adoption  took  place  in 
1888,  whilst  this  suit  was  brought  in  1892.  There  are  not  in  this  case 
equitable  considerations  consequent  on  the  growth  of  a  new  family  or 
rights  of  property  under  an  invalid  adoption  concurred  in  for  a  considerable 
interval  of  time  It  must  also  be  remembered  that  according  to  true 
Hindu  theory,  adoption  is  both  a  religious  and  a  secular  act,  and  estoppel 
cannot  take  the  place  of  a  religious  act  on  which  rests  the  conventional 
Hindu  belief  that  a  valid  adoption  generates  filial  relation  and  religious 
competency  to  make  funeral  and  annual  offerings  with  efficacy. 

Passing  on  to  the  third  issue,  appellant's  Counsel  admits  that  the 
contention  to  which  the  first  part  of  the  third  issue  relates  was  given  up 
by  appellant's  pleader  and  it  is  unnecessary  for  me  to  discuss  the  evidence 
regarding  it. 

(i)  &I.A.  14=6  C.  764. 
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Another  contention  with  reference  to  the  third  issue  is  that  a  woman 
IB  not  competent  to  give  away  an  only  son  in  adoption  without  express 
authonty  from  her  husband,  The  Judge  observes  that  in  fact  the  second 
defendant's  mother  who  gave  him  m  adoption  had  her  husband's  authority. 
There  is  the  plaintiff's  own  admission  to  that  effect  in  Exhibits  V 
and  VII*  and  there  is  also  the  evidence  of  the  second  defendant's 
maternal  uncle  Again,  the  question  whether  such  authority  is  necessary 
to  validate  the  gift  in  adoption  in  Southern  India  arose  in  Narayanaaami 
v.  Kuppuaami  (I)  It  was  held  in  that  case  that  a  widow's  power  to  give 
a  son  in  adoption  is  co-extensive  with  that  of  her  husband  and  that  no 
special  authority  is  needed  from  him  The  Smntis  and  commentaries 
which  bear  on  the  subject  are  cited  in  that  decision  and  it  is  [59]  shown 
that  the  conclusion  arrived  at  by  the  author  of  Datta  Chandnka  is  that 
in  the  absence  ol  express  prohibition  from  the  husband,  the  widow  has 
the  same  power  to  give  that  he  has 

This  brings  under  our  consideration  the  substantial  question  in  this 
suit,  viz  ,  whether  an  only  son  can  be  given  in  adoption 

There  are  several  Smritia  which  forbid  such  adoption  They  are  cited 
m  the  leading  case  on  the  subject,  viz  ,  Chinna  Gaundan  v  Kumara  Gaun* 
dan  (2)  Several  of  them  state  the  leuson  of  the  piohibition  IB  the  desire 
to  prevent  the  extinction  of  the  natuial  family  oi'thc  failure  of  funeral 
offerings  to  the  deceased  members  of  that  family  Tin;  texts  aie  also  re- 
ferred to  in  Narayanasami  v  Kuppuaami  (1)  whoie  the  question  arose  but 
was  not  pressed  on  the  Court  In  1862,  the  question  was  first  considered 
by  the  High  Court  in  Chinna  Gaundan  v  Kumaia  Gaundan  (2)  It  was 
decided  in  that  case  that  if  an  only  son  uore  adopted,  the  adoption  wouW 
be  valid  the  giouncl  of  decision  being  that  the  Smritw  which  forbid  it 
were  only  dnectory  arid  not  imperative,  uiid  that  though  the  adoption 
was  a  sinful  act,  it  was  not  invalid  it  it  took  place  In  that  case  prior 
decisions  reaching  back  to  the  early  pait  of  this  century  are  relied 
on  in  support  of  the  decision  The  opinions  of  Sir  Thomas  Strange  and 
Jagannatha  die  also  mentioned  I  may  refer  to  the  opinion  of  Viswanath 
Narayana  Maiidlik  on  the  subject  It  .ippeam  turthei  from  Narayana- 
sami v,  Kuppuaami  (1),  that  the  decision  in  1862  was  followed  m  Vikarama 
Devu  v  Neelamam  Patta  Mahadcvt  (3)  In  1886,  the  appellant's  pleader 
did  not  press  the  point  that  such  adoption  was  invalid  in  view  of  the  course 
of  decisions  in  the  Presidency  No  case  is  cited  in  which  such  adoption 
was  held  in  Southern  India  to  be  illegal  In  this  state  of  authorities,  I 
do  not  think  that  the  question,  is  tea  mteigra  and  I  urn  of  opinion  that 
the  Judge  was  right  in  following  the  course  of  decisions  111  this  Presidency 
for  the  reasons  stated  by  him  The  result  is  I  would  dismiss  the  appeal 
with  costs, 

SHEPHAKD,  J  —This  is  an  appeal  against  the  decree  of  the  District 
Judge  dismissing  the  suit  brought  by  the  plaintiff  for  a  declaration  of  the 
invalidity  of  the  adoption  of  the  defendant  Pattabhiramayya  by  the 
defendant  Ramalakshmamma,  who  is  the  childless  widow  of  the  hist  holder 
of  certain  estates  in  which  the  plaintiff  claims  a  reversionary  interest 
Although  the  judgment  [60]  ugiunst  the  plaintiff  is  professedly  based 
on  the  Judge's  opinion  with  regard  to  the  question  raised  by  the  third 
issue,  he  expresses  an  opinion  adverse  to  the  plaintiff  on  the  first  issue, 
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*For  Exhibit  VII,  in  4  ML  J    239— we  find  '^"--Hl' 
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(3)   Appeal  No    70  of   1882  unreported,Bbut  see  note  at  end  of  this  report, 
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ItM       an<*  »rguinents  were  addressed  to  us  with  regard  to  that  issue  as  well  as 

SK?So    **ke  8econd-     The  opinion  expressed  by  the  Judge  is  that  the  plaintiff  not 

*_      being  the  nearest  r-eversioner  cannot  maintain  the   suit  without   showing 

*  ^  *          collusion   on   the   part   of   the   intermediate   reversioners.     If    it   is   meant 

-    ^at  refU8a|  on  the  part  of  those  persons  to  question  the  adoption  is  not 

i  sufficient  to  justify  the  plaintiff  in  suing,  i  think  that  the  Judge  is  wrong, 

V^IVIL.     £or  jj.  jfi  eiear  that  under  those  circumstances  and  without  proof  of  fraud 

tTTT      a  reversioner  in  the  plaintiff's  position  may  maintain  u  suit  to  protect  his 

53—4*      reversionary  rights.     The  plaint  makes  the  necessai}   allegations  and  there 

M.  L.  J.    is  evidence  to  support  them.     The  Judge  says  that  the  plaintiff's  pleader 

237.        abandoned  this  part  ol  the  case — but  I  cannot  help  thinking  he  must  have 

misunderstood  the  pleader.     1   can   understand    that   the   pleader  resolved 

to  confine  his  attack  on  the  adoption  to  the  one  objection  founded  on  thu 

fact  that  the  subject  ol  the  adoption  was  his  lather  s  only  son,  and  that 

is  recorded  in  the  Judge's  note.     But  as  long  as  lie  persisted  in  that  point 

he  cannot   reasonably   be   supposed   to   have   given    up   all   contest   on   the 

collateral  question  raised  by  the  first  issue. 

On  the  second  issue  raising  the  question  ol  estoppel,  1  think  it  is 
sufficient  to  say  that  m  ni}  opinion  no  estoppel  arises  as  against  the 
plaintiff  by  reason  of  the  mere  fact  that  he  concurred  m  an  adoption  which 
was  supposed  by  all  parties  concerned  to  be  legal  and  valid. 

The  substantial  question  in  the  appeal  is  whether  the  adoption  of  an 
only  son  is  valid  according  to  Hindu  .Law. 

As  long  ago  as  18b'2  tins  question  was  held  b}  this  Court  to  be  con- 
cluded by  authority — Chinna  Gaundan  v.  Kumara  Gaundau  (1).  Since 
then  the  question  has  been  raised  again  three  times  and  received  the  same 
answer,  tin  Ammi  Devi  v  Vikrama  Devu  (2)  and  Narayanattami  v. 
Kuppuxann  (8).  The  authority  referred  to  includes  the  opinion  ol  Sir 
Thomas  Strange  and  Colebrooke  and  decisions  in  1801  and  1817.  It  is 
not  shown  that  the  current  ol  authority  is  broken  by  any  single  decision 
m  this  Presidency  to  the  contrary. 

[61 J  It  is  pointed  out  to  us  that  some  doubt  seems  to  have  been 
entertained  by  the  learned  Judges  who  took  part  in  the  decision  of  1884.* 
The  circumstance  may  perhaps  tbe  accounted  lor  b)  the  fact  that  the 
(Jhiei  Justice  had  previously,  when  a  member  of  the  Allahabad  Court, 
expressed  an  opinion  adverse  to  that  entertained  by  tins  Court.  (See 
Hanuman  Tiwari  v.  Chirai  (4)  ).  Tin*  fact  remains  that  the  current  of 
authority  is  for  this  Presidency  unbroken.  The  present  question  is  by  no 
means  the  only  question  of  Hindu  Law  oti  which  the  High  Courts  have 
maintained  different  views.  On  questions  of  this  class  it  appears  to  me 
pre-eminently  desirable  not  to  disturb  well  settled  rules  of  law.  I  would, 
therefore,  decline  to  treat  the  question  as  an  open  one  and  would  dismiss 
the  appeal  with  costs.  The  point  taken  with  regard  to  the  pleader's  .fee 
was  dealt  with  at  the  hearing,  j  \\ould  decline  to  interfere  with  the 
Judge's  discretion. 


*  The  allusion  here  is  to  the  unreported  case  above  cited,  vis.,  Vikrama  Dez>u  v. 
Neelamam  Patta  Mahadcvi,  decided  in  1884  by  Turner,  C  J.,  and  Muttusami  Ayyar, 
J  ,  That  portion  of  their  judgment  in  which  ihc  present  subject  was  dealt  with  is 
gi\en  at  T  L.R.  11  Mad  489,  in  the  report  of  the  appeal  in  the  1'ruy  Council  against 
the  decree  of  the  High  Court  --\Rcporter\\  Note] 

(i)   i  MH.C.K    54  (2)   ii  M.  486  (489). 

(3)   11  M.  43.  (4)  2  A.  164  (169). 
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SANGU   AYYAR    (Plaintiff),    Appellant    v     CUMAUAHAMI    MUDALIATI 

AND  OTHERS   (Defendants),    Respondents  * 

[4th  and  9th  April,   1894  ] 

'transfer  of  Property  Act—Act  IV  of  1882,  Section  54—  Execution  of  \ale-deed  with- 
out  consideration — Subsequent   transfer  for  value — Priorities 

In  a  suit  for  land,  it  appeared  that  in  1887,  A  had  executed  in  favour  of  B 
a  registered  conveyance  of  the  land  in  question,  which  purported  to  be  a  sale- 
deed,  but  that  no  consideration  was  in  fact  paid,  and  that  A  who  had  retained 
possession  sold  and  delivered  it  to  C  and  D  and  that  they  then  discharged  a 
mortgage  which  wai  to  have  been  paid  off  by  B  In  the  interval  between  the 
two  transactions  above  referred  to,  the  plaintiff  had  purchased  the  land  from 
B  and  he  now  alleged  [62J  that  the  persons  in  possession  had  executed  a  rent 
agreement,  in  fact  found  to  be  a  forgery,  under  the  terms  of  which  he  claimed 
to  eject  them 

Held,  that  the  plaintiff's  claim   founded  on  the   transaction  of   1887   did  not 
prevail  against  C  and  D 
[R.,  28  M     124  (126)  =  14  MLJ    493,   3  OL    215  (224)  J 

SECOND  appeal  against  the  deciee  ot  0  Chandu  Menoii,  Suboidmaie 
Judge  of  Tmnevelly,  m  appeal  suit  No  198  ot  1892,  affirming  the  decree 
of  C  Subramama  Ayyai ,  Distiict  Munsif  of  Tmiievelh  ,  in  onginal  suil 
No  313  of  1891 

Suit  to  recovei  land  with  mesiie  profits  The  pl.untiff  claimed  title 
under  a  registered  sale-deed  (Exhibit  D)  for  Us.  300,  dated  5th  November 
1888,  and  executed  in  his  favour  by  defendant  No  1,  v>ho  hud  purchased 
the  land  under  a  registered  sale-deed  m  1887  (Exhibit  A)  from  two  persona 
named  Sundara  Nadan  and  Gurusami  Nadan  Tt  was  luither  alleged  the 
defendants  Nos  2,  4  and  6,  who  in  1888  were  in  posst'ssmn  as  tenants  of 
defendant  No  1  under  a  lease  (Exhibit  B)  had  then  been  directed  by  him 
to  attorn  to  the  plaintiff  and  had  m  fact  done  so 

.Defendants  Nos  B  and  5,  who  alone  contested  the1  suit,  claimed  title 
under  a  legistered  sale-deed  executed  in  then  favoui  b\  Guruaanu  Nadan 
in  January  1890. 

It  appeared  that  a  mortgage  debt  due  b}  Sundaia  and  Guumada 
Nadan  v\aa  to  have  been  paicf  off  b>  defendant  No  1  m  1887,  but  was  in 
fact  subsisting  till  1980  when  i'<5  was  discharged  b)  defendants  Nos  3 
and  5. 

The  District  Munsif  dismissed  the  suit,  finding  that  the  alleged  sale 
to  defendant  No  1  was  supported  by  no  consideration,  and  that  Exhibit 
B,  which  was  a  document  purpoitmg  to  be  signed  b\  the  alleged  tenants, 
was  a  torgerv  His  decree  was  affirmed  on  appeal  bv  the  Subordinate 
Judge. 

The   plaintiff   preferred   this   second    appeal 

Sandara  Ayyar,  for  appellant. 

Knshnasami  Ayyai,  for  respondents  Nos.   3  and  5 

JUDGMENT 

Tt  is  contended  that  document  A  being  legisteied,  the  property  passed 
to  the  first  defendant,  though  it  is  found  that  no  consultation  was  paid 
as  specified  in  A,  and  that,  consequently,  the  subsequent  sule  to  defendants 

*  Second  Appeal  No    1547  di  164,  1893. 
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1984       Nos.  3  and  5  is  invalid  on  the  ground  that  it  was  made  by  a  person  having 
APRIL 9.   no  title  to  convey.     In  support  of  this  contention  reliance  is  placed  on 
JP_W_      Ram    [63]    Lakhan   Rai  v.    Bandan   Hat   (1),    Bishenmun   Singh  v.    Tfoe 
AFPEL-    ^an(i  Mortgage  Bank  of  India  (2),  Umedmal  Motiram  v.  Datw  J3tn  Dfion- 
LATE      ^tva  (3)>  an<i  &180  on  Section  54  of  the  Transfer  of  Property  Act. 
OlVlL.  The  present  case  is,  however,  distinguishable  from  the  above.     Here 

.  the  first  purchaser  abstained  from  paying  the  purchase-money  from  1887 

llM.il.  to  1890,  and  allowed  his  vendor  to  retain  possession,  and  then  to  sell  the 
property  to  defendants  3  and  5,  who,  in  consequence,  paid  off  the  mort- 
gage that  was  to  be  discharged  by  the  original  purchaser. 

The  plaintiff  purchased  the  same  property  from  the  first  defendant  in 
1888,  and  lay  by  till  1890,  and  then,  forging  the  lease  B,  brought  this 
suit  for  possession  of  ,the  property  without  offering  to  pay  the  considera- 
tion or  accounting  for  it. 

We  are  unable  to  sa>  that  his  conduct  discloses  an  intention  to  insist 
upon  the  original  sale  as  a  valid  transaction 

After  thus  lying  \>y  for  several  \ears,  \\e  do  not  think  he  should  be 
permitted  in  equity  to  (urn  round  on  others  who  have  paid  valuable 
consideration  and  succeed  with  the  aid  ol'  a  forged  document.  To  do  so 
would  be  to  permit  the  Registration  Act  to  be  turned  into  an  instrument 
of  fraud. 

We  dismiss  the  appeal  with  costs 


18  M.  63—4  M.L.J.  179. 

APPELLATE   CIVIL. 
Before   Mr.   Justice   Muttusanii  Ayyar  and  Mr.   Justice   Best. 


VOLKART  BROTHERS  (Plaintiff*),  v    BUTNAVELU  GHETTJ 
(Defendant)*     [21st  October,    1892  and'eth   February,   1894.) 

Contract  Act — Act  IX  of  1872,   Section  39 — Shipment  at  monthly  intervals 

The  defendant  agreed  to  purchase  from  the  plaintiffs  120  cases  of  condensed 
milk  which  were  to  be  shipped  in  London  and  delivered  in  Madras.  The 
agreement  stipulated  for  shipment  in  six  lots  of  twenty  cases  each  at  monthly 
intervals,  but  it  contained  a  proviso,  whereby  the  plaintiffs  were  excused  from 
monthly  shipments  jf  space  in  ships  sailing  for  Madras  were  not  available 
The  second  shipment  was  [64]  not  made  within  one  month  from  the  date  of 
the  first  shipment,  thereupon  the  defendant  Repudiated  the  contract. 

Held,  (i)  that  the  interval  of  time  contemplated  in  the  contract  was  one 
month  more  or  less,  regard  being  had  to  the  time  which  it  might  be  reason- 
able to  allow  to  the  plaintiffs  for  finding  a  steamer  available  for  the  icquired 
shipment ; 

(2)  that  the  plaintiffs  having  failed  to  make  the  second  shipment  by 
a  steamer  of  which  they  might  have  availed  themselves  the  defendant  was 
justified  in  rescinding  the  contract. 

CASE  stated  by  P.  D.  Shaw,  Chief  Judge  of  the  Court  of  Small  Causes, 
Madras,  under  Act  XV  of  1882,  Section  69. 
The  case  was  stated  as  follows :  — 

"  Suit  for  recovery  of  Ks.  583-9-1,  the  loss  sustained  by  reason  of  the 
failure  of  defendant  to  pay  for,  uricl  take  delivery  of,  one  hundred  cades  ot 
condensed  Swiss  milk  ordered  by  the  defendant  from  plaintiffs  at;  Madras 

*  Referred  Case  No.  12  of  1892. 
(I)  2  A.  711.  (2)  ii  C.  244.  (3)  2  B.  547. 
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on  14th  May  1890,  and  which  were  re-sold  on  defendant's  account  on  or 
about  5th  and  9th  February  1891  pEB 

The  order  or  contract  on  which  plaintiffs  sue  is  Exhibit  A,   and  was  ' 

for   one   hundred    and    twenty    cases    each   four    dozens—  1    Ib     round    tins 


condensed  milk,   Milkmaid  brand,    rat   15  per  ease,   packing  as   usual  with       LATE 
iron  hoops.  CIVIL 

Shipment   in    six/  lots'  of   twenty   cases   each    at   monthly    intervals,'  ' 

First  shipment  within  3-  —  4  weeks  from   receipt  of   telegram   or  sooner  if       |§  M. 
possible.     Stock  Mark   <fc&R  f3*4 

Defendant  admitted  the  contract,  but  pleaded  that  as  to  one  hundred  i 
cases  it  was  rescinded  by  him  on  18th  August  1890,  that  the  milk 
imported  by  plaintiffs  was  not  according  to  contract,  and  that  even  if  liable 
for  the  milk  he  was  not  chargeable  with  the  godown  rent,  interest  and 
charges  claimed 

It  is  well  to  state  at  once  that  defendant  offered  no  evidence  of 
the  quality  of  the  unlk  ami  practically  abandoned  llus  plea  The  defend- 
ant's case  is  that  the  milk  \\.is  not  shipped  Jn  due  eouibc  according  to 
the  teririH  ot  the  contiaot  and  that,  in  consequence  lie  lescnnded  on 
18th  August  1H90  the  portion  of  (lie  routine!  which  lemained  to  be 
carried  out 

The  contention  foi  plaintiffs  is  that  the  expression  in  Exhibit  A 
1  shipment  in  six  lots  of  twenty  cases  each  at  monthly  intervals  '  means 
shipment  month  by  month,  that  is  to  say,  it'  as  in  this  case  the  first 
shipment  was  made  in  June  and  otheis  in  the  following  consecutive 
five  months  the  condition  lias  been  fulfilled,  and  1  find,  as  a  fact,  that, 
with  the  exception  of  the  month  of  [65]  September  in  which  two  ship- 
ments were  made,  the  other  shipments  were  so  made 

The  defendant's  contention  is  that  the  expiession  '  monthly  inter- 
vals '  means  that  the  shipments  should  be  made  at  intervals  of  a  month 
fiom  each  other  In  Exhibit  A  there  is  also  a.  proviso,  by  which  the 
plaintiffs  are  excused  from  the  monthly  shipments  if  space  in  ships  sailing 
for  Madras  was  not  available,  but  upon  this  point  no  evidence  was  adduced 
by  either  side  though  on  the  plaintiffs'  side  it  was  shown  that  a  ship  left 
London  on  the  19th  July  and  arrived  heie  on  the  21st  August 

As  to  the  improbability  of  this  contention  of  plaintiffs  being  the  cor- 
rect one,  we  have  only  to  see  what  happened  as  to  the  second  shipment 
it  was  made  over  five  weeks  from  the  first  shipment,  viz  ,  on  27th  July 
the  first  shipment  having  been  on  18th  June,  and  the  defendant  did  not 
get  notice  of  the  arrival  here  of  the  second  shipment  till  6th  September, 
thus  leaving  defendant  during  the  whole  month  of  August  without  any 
shipment  The  evidence  of  Thomas,  Rinny  and  Co  'H  shipping  clerk, 
shows  that  the  Oolconda  by  which  the  second  shipment  arrived,  arrvied 
here  on  30th  August  If  plaintiffs'  contention  IB  to  be  held  good  then  it 
would  be  necessary  to  hold  that  a  shipment  at  any  time  in  the  month 
subsequent  to  a  previous  shipment  would  fulfil  the  condition,  and  that 
although  the  agreement  was  for  shipments  at  monthly  intervals  the  inter- 
val to  be  allowed  between  them  was  not  to  be  considered  in  carrying  out 
the  contract  The  defendant's  contention  seems  to  be  more  reasonable, 
for  the  importer  in  giving  his  order  would  natuallv  arrange  that  he  should 
get  his  supplies  at  fixed  periods  and  would  not  leave  the  dates  of  arrival 
uncertain,  and  the  ordinary  mode  of  doing  this  woulrl  seem  to  be  by 
fixing  the  date  of  departure  from  the  export  country  Further  there 
is  the  evidence  of  the  defendant's  agent  corroborated  to  a  certain  extent 
by  Exhibits  D,  E,  F  and  No  3  that*  this  was  the  way  the  contract  was 
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understood  by  both  parties  originally.  The  defendant's  agent  says  he 
received  notice  of  the  arrival  of  the  first  shipment  in  July  '  and  went  to 
plaintiff's  office  tod  saw  Mr.  Schultzer  and  spoke  to  him  through  broker  ' 
Devaji  liow,  I  said  to  him  *  this  first  shipment  has  come  late,  in  case  the 
others  arrive  in  thirty  days  regularly  then  only  will  I  take  them  and  it 
not  I  won't  take  them,  lie  said  all  .right.  The  second  did  not  come  in 
time  within  thirty  days  [66 J  from*  20th  July.  So  T  wrote  Exhi- 
bit D  (18th  August  1890).'  In  Exhibit  D  defendant  stated  he  had 
up  to  date  received  no  invoice  of  a  further  shipment  and  as 
there  was  again  delay  in  the  delivery  he  refused  to  further  go  on 
with  the  contract.  In  Exhibit  E  which  is  reply  to  Exhibit  I),  plaintiffs 
say  '  it  is  quite  impossible  to  ship  goods  "in  exactly  one  month's 
intervals  as  \\e  must  wait  till  a  steamer  is  available  to  ship  the  same.' 
This  I  think  shows  clearly  how  the  plaintiffs  understood  the  expression 
monthly  intervals,  and  that  it  meant  at  those  intervals  us  nearly  as 
possible;  a  pencil  memorandum  on  Exhibit  D,  which  was  produced  b> 
plaintiffs,  is  to  the  same  effect.  This  letter  Exhibit  E  also  to  rri}/  mind 
reads  as  an  excuse  that  no  ship  was  available,  but  the  witness  Thomas 
proves  that  the  '  Navarino  '  left  London  on  19th  July  and  as  before 
remarked  there  is  no  evidence  that  there  \\as  no  space  available  in 
her.  Again  on  receiving  advice  of  the  arrival  of  the  second  shipment 
he  repudiated  his  liability  by  Exhibit  11  an4  referred  plaintiffs  to  Exhibit 
D.  As  to  the  interview  between  Mr.  Schultzer  and  defendant's  agent 
in  July,  Mr.  Scholl,  plaintiffs'  witness  and  assistant,  says  he  knew 
there  had  been  a  discussion  between  them  and  before  the  writing  b} 
plaintiffs  of  Exhibit  3,  (llth  September  1890)  that  Mr.  Schultzer  told 
him  in  Jul}  defendant  had  complained  that  the  first  shipment  had  not 
come  within  contract  time  as  it  had  arrived  in  July  instead  of  in  June, 
and  had  agreed  to  accept  it  provided  the  other  lots  arrived  in  time,  and 
that  he  Mr.  Schultzer  had  promised  that  future  deliveries  should  be  made 
regularly  every  month.  Mr.  Scholl  also  stated  originally  that  Exhibit  D 
set  out  the  complaint  Mr.  Schultzer  had  told  him  of  and  used  the  expres- 
sion *  deliveries  '  should  be  made  regularly  every  month,  but  changed  to 
saying  that  the  expression  in  Exhibit  I)  '  future  deliveries  should  be  made 
regularl}  evert\  month  '  had  escaped  his  notice  and  when  he  used  the  expres- 
sion *  delivery  '  he  meant  4  shipment.'  With  reference  to  the  defendant's 
agent's  evidence  and  Exhibits  D,  E,  F  and  No.  3  it  has  been  commented 
on  by  defendant's  attorney  that  the  plaintiffs  have  not  examined 
Mr.  Schultzer  and  the  broker  and  it  does  seem  extraordinary ,  for  Exhibit  D 
refers  to  the  interview  about  the  late  shipment  of  the  first,  lot  and  the 
alleged  promises  and  Exhibit  3  refers  to  legal  proceedings  and  the  plaint- 
iffs' ability  to  produce  witnesses  as  to  the  agreement  made. 

[67]  J  am  of  opinion  that  the  proper  construction  of  the  contract  A 
is  that  contended  for  by  the  defendant,  viz.,  that  the  shipments  were  to 
be  at  monthly  intervals  from  each  other  and  it  is  proved  that  a  ship  left 
London  for  Madras  on  19th  July  1890,  and  there  is  no  evidence  that  there 
was  no  room  in  it  for  defendant's  goods.  Plaintiffs  further  contend  that, 
assuming  the  Shipments  were  not  in  accordance  with  the  terms  of  Exhibit 
A,  the  defendant  was  not  entitled  to  rescind  the  remainder  of  the  contract, 
the  agreement  being  for  deliveries  at  different  periods  and  divisible.  The 
points  to  consider  in  reference  to  this  question  are  whether  it  was  one  entire 
contract  or  several,  and  whether  the  time  of  shipment  was  of  the  essence 
of  it,  and  1  am  of  opinion  that  it  was  one  entire  contract  and  time  of 
shipment  was  the  essence  of  it.  Upon  the  question  of  entirety  of  the 
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contract  the  cases  of  Hoarc  v    Eennie   (1),   Honck  v    Midlei    (2),   Mersey 
Steel  and  Iron  Co    v.   Naylor  Benzon  &  Co  ,    (3)  decide  that  where  the     FEB.  6. 
agreement   is   for   delivery   of    goods   m   monthly    fixed   portionR,    and   that       _ 
it  is  not   carried  out  the   contract  is   considered   as   a  whole         Hoare   v      APPEL- 
Rennie    (1)   decided   that   where   the   quantity   agreed  to  lie   delivered    at  a       LATE 
certain    time    was    not    so    delivered    to    the    vendee,    it    was    an    answer      ClVIL. 
to  a  suit  for  non-acceptance         Honck  v     MuUer  (2)   decided   that  where  ^ 

the   purchaser   had   not   taken   delivery   of   the   first   portion   as    agreed   he       10  M. 
could  not  insist  on  the  vendor  delivering  the  balance      The   Merttey  Steel      63^4 
and  Iron  Co.  v    Naylor  Benzon  &  Co     (3)  decided  that  wheie  the  vendors     M.J-.  J. 
wrongfully  refused  io  make  a  further  delivery  on  account  of  an  agreement 
for  monthly  deliveries,  the  vendee  was  entitled  to  claim  the  fulfilment  of 
the  contract  us   a  whole      In  his  judgment  Lord  Bramwell   gave  his  opi- 
nion that  Hoarc  v    Rennic  (1)  had  been  rightly  decided      Tn  this  case  if  the 
proper  construction  of  the  contract  is  that  monthly  intervals  means  ship- 
ments at  intervals  of  a  month,   there  was  no  shipment  within  that  period 
and  thim  it  is  within  the  principles  of  Hoare  v    Renme  (1) 

The  plaintiffs  rely  on  Simpson  v  Cnppm  (4)  as  showing  that  partial 
failure  as  to  one  instalment  or  delivery  does  not  entitle  the  promisor  to 
refuse  to  complete  the  contract,  and  this  it  certainly  does,  but  Honck 
v"  Muller  (2)  and  Mersey  Steel  and  Iron  Co  v  Naylor  Benzon  &  Co  ,  (3) 
are  later  cases  and  were  decided  by  the  [88]  Court  of  Appeal  and  the 
House  of  Lords  From  the  remarks  made  m  Cutter  v  Powell  (5),  I  am 
led  to  the  conclusion  that  these  two  latter  cases  are  now  considered  to 
give  the  law  011  the  point 

As  to  time  being  the  essence  of  the  contract  I  have  already  remark- 
ed that  at  any  late  it  was  so  in  the  mind  of  the  defendant,  for  he  fixed  a 
specific  interval  for  the  shipments  to  be  made  and  defendant's  agent's 
evidence  and  the  Exhibits  E  and  No  3  show  that  plaintiffs  also  consi- 
dered that  time  of  delivery  was  one  of  the  essential  ingredients  of  the 
contract  Lord  Cairns  in  Bowes  v  Shand  (6)  savs  '  therefore  it  may  well 
be  that  a  merchant  making  a  number  of  rice  contracts,  ranging  over 
several  months  of  the  year,  will  be  desirous  of  expressing  that  the  rice 
shall  come  forward  at  such  times  and  at  such  intervals  of  time,  as  that 
it  will  be  convenient  for  him  to  make  the  payments  and  it  may  well  be 
that  a  merchant  will  consider  that  he  has  obtained  that  end  if  he  provides 
for  the  shipment  of  the  rice  during  a  particular  month  or  duimg  particu- 
lar months,  and  that  he  will  kno.w  provided  he  had  made  that  stipulation 
the  rice  will  not  be  forthcoming  at  a  time  when  it  will  be  inconvenient 
for  him  to  provide  the  money  for  the  payment,'  and  again  at  page  465, 
the  non-fulfilment  of  any  term  in  a  contract  is  a  means  bv  which  a  pur- 
chaser is  able  to  get  rid  of  the  contract  when  prices  have  dropped,  but 
that  is  no  lenson  why  a  term  which  is  found  in  a  contract  should  not 
be  fulfilled 

T  am  of  opinion  under  the  circumstances  above  set  out  that  there  was 
a  breach  of  thke  contract  by  the  plaintiffs  in  not  shipping  the  second  ship- 
ment within  an  interval  of  a  month  from  the  18th  June  1890,  that  it  was 
one  contract  for  the  purchase  of  one  hundred  and  twenty  cases  of  tins  of 
Swiss  milk  (see  judgment  of  Lord  Selborne  in  Mersey  Steel  and  Iron  Co,  v, 
Naylor  Bcnzon  A  Co.,  (3)  and  that  time  was  the  essence  of  the  contract  and 
defendant  was  entitled  to  rescind  or  cancel  the  remainder  of  the  contract 


(i)  5  H  &  N.  i9.  (R    7QB    »    92. 

(3)   L.R    9  App    Cases,  434  *  B        (4)   LR    8  QB.   14 

(5)  Smiths  Leading  Cases,  vol.  n.  |>   40  (6)  L.R,  2  App   Cases.  455 
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ISM      (Section    55,    Contract    Act)    and    that   defendant    exorcised    his   right    by 
FEB,  o.    Exhibits  D,  F  and  H;  and  contingent  upon  the  opinion  of  the  High  Court 

upon   the  two  questions   hereunder   submitted,    T   give   judgment   for   the 

ApiPELr    defendant  and  dismiss  the  suit  with  costs. 
LATE  The  questions  T  beg  to  submit,  are:  — 

ClVIL.  [^g-j   Whether  upon  the  facts  stated  in  the  case  the  opinion  I  have 

formed  as  to  the  proper  construction  of  agreement  A  is  correct,  viz.,  that 

15^4*      the  expression  in  it  shipment  in  six  lots  of  twenty  cases  each  at  monthly 
M  L.  )•    intervals  means  that  the  shipments  were  to  be  at  intervals  of  a  month  from 
17$.       each  other  and  not  month  by  month,  that  is  to  say,  in  consecutive  months? 
(2)  Whether  upon  the  facts  stated   in  the  case,   the  defendant  was 
entitled  to  rescind  the  portion  of  the  contract  as  to  one  hundred  cases  on 
the  18th  August  1890 v  and  did  so  by  Exhibit  D  or  at  any  time,  and  did  so 
by  Exhibits  F  (26th  August   1890)'  and  II   (8th   September  1890)? 
Mr.  K.  Andernon,  for  plaintiff 
Mr    B.  F.  Grant,  for  defendant. 

JUDGMENT. 

-  The  first  question  referred  for  our  opinion  is  what  is  the  proper  con- 
struction of  the  agreement,  Exhibit  A?  By  that  document  the  defendant 
agreed  to  purchase  from  the  plaintiffs  120  cases  of  condensed  milk  which 
were  to  be  shipped  in  London  and  delivered  in  Madras.  The  part  of  the 
agreement  as  to  which  there  is  a  conflict  is  in  these  terms,  "  shipment  in 
six  lots  of  twenty  cases  eaeh  at  monthly  intervals." 

On  behalf  of  the  plaintiffs  it  was  contended  that  the  expression  "  ship- 
ment at  monthly  intervals  "  means  shipment  in  consecutive  months  or,  as 
the  learned  Chief  Judge  puts  it,  shipment  month  by  month,  whereas  the 
defendant  contended  that  the  expression  meant  that  the  shipment  should 
be  made  at  intervals  of  a  month  from  each  other. 

It  is  not  suggested  on  either  side  that  the  expression  is  used  among 
merchants  in  any  technical  sense.  Now  the  term  "  monthly  "  can  only 
mean  once  a  month  or  every  month  and  the  term  "  intervals  "  the  time 
between  two  shipments.  In  the  ordinary  sense  of  the  words  therefore 
the  expression  "  shipment  at  monthly  intervals  "  means  that  there  was  to 
be  an  interval  of  one  month  between  each  shipment.  As  the  learned 
Chief  Judge  observes,  the  importer  wishing  to  arrange  that  his  supplies 
should  arrive  at  fixed  periods  would  naturally  stipulate  that  the  date  of 
shipment  from  the  export  country  should  be  certain.  He  also  refers  to 
Exhibit  E,  the  letter  written  by  the  plaintiffs'  firm  on  the  26th  August,  as 
showing  that  the  plaintiffs  understood  that  the  term  "  monthly  intervals  " 
meant  at  intervals  of  a  month  as  nearly  as  possible.  It  is  urged  by  plaint- 
iffs' Counsel  that  it  would  be  [70]  unreasonable  to  hold  that  the 
plaintiffs  contracted  to  ship  the  twenty  cases  at  exact  intervals  of  one 
month  as  they  would  have  to  wait  till  a  steamer  was  available  or 
charter  a  special  steamer  for  the  conveyance  of  the  twenty  cases.  There 
can  be  no  doubt  that  in  determining  what  is  the  construction  to  be  put 
upon  the  term  "  shipment  at  monthly  intervals,"  regard  should  be  had 
to  the  possibility  of  finding  a  steamer  available  for  shipment  on  or  about 
the  monthly  interval  as  well  as  to  the  necessity  for  defendant  getting  his 
supplies  at  regular  intervals. 

The  reasonable  construction,  therefore,  is  that  the  interval  contem- 
plated by  the  parties  to  th^  document  was  not  precisely  thirty  days  or  one 
month,  but  one  month  more  or  le$s,  regard  being  had  to  the  time  whicj* 
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it  may  be  reasonable  to  allow  to  the  plaintiffs  for  finding  a  steamer  avail-       1804 
able  for  the  required  shipment  .  FEB.  6 

This   is   in   accordance   with   the   rule   mentioned   bv   Cresswell,    J.    in      

Wilson  v,  Devan  (I)  which  he  stated  in  these  words- — "  When  the  inten-     APPEL- 

tion  of  the  parties  to  a  contract  is  sufficiently  apparent,  effect  must  be       LATE 
11  given  to  ib  in  that  sense,  though  some  violence  be  thereby  done  to  the      CIVIL. 

words      Where   the   intention   is   doubtful   the   safest    course   is   to   take       

the  words  in  their  ordinary  sense  "     In  applying  the  rule  it  must  also  be       18  M. 
observed   that  the  hardship  to  either  party  is  not   an   element  to  be   con-       |3H«i 
sidercd  unless  it  amounts  to  a  degree  of  inconvenience  and   absurdity  so        ji" 
great  as  to  afford  judicial  proof  that  such  could  not  be  the  meaning  of  the 
parties  Prebble  v    Boghurst  (2) 

With  reference  to  the  second  question  referred  to  us  whether  the 
defendant  was  entitled  to  rescind  the  contract,  we  observe  that  its  decision 
depends  upon  a  further  quention,  which  contract  was  it  which  defendant 
claimed  to  be  entitled  to  rescind?  It  appears  that  the  first  shipment  was 
made  on  thfe  18th  June  and  arrived  at  Madras  on  22nd  July  Defendant 
complained  that  the  consignment  had  ariived  late,  and  at  an  interview, 
plaintiffs'  agent  consented  to  accept  delivery  only  on  the  assurance  that 
future  shipments  or  deliveries  weie  regular  Tn  their  letter  of  the 
llth  September  plaintiffs  refer  to  his  agreement  as  an  agreement  for 
a  "  shipment  in  due  couiae  "  The  second  shipment  was  made  on  the 
27th  July  and  arrived  in  Madras  on  the  6th  September  Mean- 
while on  the  Iflth  August  defendant  had  written  to  plaintiffs  (Exhi- 
[71]  bit  D)  in  these  terms  — fi  The  first  twenty  cases  should  have  been 
"  delivered  in  the  month  of  June,  instead  of  which  you  delivered  them 
11  in  July,  when  you  promised  that  future  deliveries  would  be  made  every 
11  month  "  It  will  be  observed  that  the  defendant  treated  the  original 
agreement  (A)  as  one  for  "  deliveries  at  monthly  intervals  "  and  that  he 
regarded  the  agreement  of  July  as  an  agreement  for  "  deliveries  regularly 
every  month  "  The  original  contract  was  one  for  "  shipment  at  monthly 
intervals  "  and  tjje  learned  Cheif  Judge  appears  to  hold  that  as  the  second 
shipment  was  not  within  one  month  from  the  date  of  the  first  shipment, 
defendant  was  entitled  to  repudiate  the  contract  That  would  depend 
upon  the  question  whether  the  interval  between  the  18th  June  and  27th 
July  was  under  the  circumstances  reasonable,  regard  being  had  to  the 
time  ordmanly  necessary  foi  finding  a  sfceamer  available  for  the  shipment 

Tf  it  was  the  agreement  of  *Vily  which  defendant  claimed  to  repudiate, 
there  must  be  a  finding  what  the  terms  of  that  agreement  were,  and 
whether  with  reference  to  the  oonsti  uction  we  put  upon  the  term  "  monthly 
intervals  "  defendant  was  entitled  to  repudiate  it 

We  will  ask  the  learned  Chief  Judge  to  return  a  finding  upon  these 
questions. 

In  compliance  with  the  above  order,  Mr  N  Swbrahmanyam,  the 
Acting  Chief  Judge  of  the  Court  of  Small  Causes,  submitted  his  finding 
as  follows :  — 

FINDING 

My  finding  on  the  first  question  is  that  defendant  claims  to  repudiate 
the  original  contract  of  14th  May  1890  under  Exhibit  A  It  will  be  seen 
by  the  statements  filed  by  the  Attorneys  of  both  the  parties  that  it  is  noi 
the  case  of  either  pary  that  there  was  any  new  agreement  on  2Ist  July 
1891  Exhibits  F,  H,  J  and  III  also  confirm  their  view;  what  really 

(?)   7  C.B    673.  J  (2)    i   Swanston    3*9. 
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P*ace  on  ^a^  date  was  *kat  Pontiff  having  made  a  default  in  the 
shipment,  defendant  complained  on  this  score  and  at  the  interview 
on  21st  July  1890  all  that  happened  was  that  defendant  agreed  to  waive 
kis  Hght  to  rescind  the  whole  contract  and  accept  the  delivery  of  the  first 
shipment  on  plaintiffs'  promising  that  future  shipment  should  be  regular 
as  stipulated  in  Me  original  contract  A  of  14th  May.  What  happened, 
therefore,  was  an  agreement  to  [72]  stand  by  the  original  contract.  The 
defendant  makes  plaintiffs  understand  more  clearly  if  possible,  than  before 
that  time  was  of  the  essence  of  the  contract. 

It  becomes  unnecessary  to  give  a  finding  on  the  second  question. 

Taking  the  third  question  to  be  whether  the  defendant  was  entitled 
to  repudiate  such  new  contract,  it  becomes  unnecessary  to  give  a  finding 
on  it.  If  the  question  is  whether,  with  reference  to  the  construction  put 
by  the  High  Court,  on  the  term  monthly  intervals,  the  defendant  was 
entitled  to  repudiate,  I  agree  with  Mr.  Shaw  for  the  reasons  given  by  him 
that  defendant  was  entitled  to  repudiate  the  contract  as  the  plaintiffs  might- 
have  had  the  second  shipment  made  by  the  steamer  which  \eH  London  on 
19th  July  and  he  failed  to  do  so. 

This  case  camo  on  for  final  disposal  when  the  Court  delivered  judg- 
ment as  follows  :  — 

Branson   if   Branson,    Attorneys  for  defendant. 

The  first  question  was  already  answered  in  the  affirmative. 

As  to  the  second  question  also  the  answer  must  be  in  the  affirmative 
on  the  findings  now  submitted. 

Wilson  (f  King:  —  Attorneys  for  plaintiffs. 

JUDGMENT   (FINAL). 


18  M.  73=4  M.LJ.  212. 

[73]   APPELLATE  CIVIL. 

Before   Mr.   Justice   Muttusami  Ayyar  and   Mr.   Justice    Best. 


In  Appeal  No.  7  of  1892. 

KRJSHNAS\MJ  AYYANOAR  (Defendant  No.  5),  Appellant  v.  RAJAGOPALA 

AYYAXGAR  AND  OTHERS  (Plaintiff  and  Defendants  No*.  1  to  4 

and  6   to  9),    Respondents.* 

In  Appeal  No.  50 'of  1892. 

RAXGAHAMI  AYYANGAR  AND  OTHERS  (Defendants  Nos.  2,  3  and  4), 

Appellants   v.    RANGAGOPALA   AYYANGAR   AND   OTHERH    (Plaintiff 
and  Defendant  No.  1  and  Defendants  Nos.  5  to  9),  Respondents.* 

In  Appeal  No.  51  of  1892. 

KRJHHNAS-LMI  AYYANGAR  (Defendant  No.   1),  Appellant  v. 

RAJAGOPALA  AYYANGAR  AND  OTHERS  (Plaintiff  and  Defendants 

Nos.  2  to  6),  Respondents*     [3rd,  4th,  5th,  10th,  llth  October, 

and  21st  December,  1893  and  30th  April,  1894.] 

Hindu  law — Sale  of  a  co- par cen-er*s  share — Claim  of  co-parceners  on  proceeds — 
Remuneration  for  management — Evidence  Act — Act  1  of  1872,  Section  35 — Judg- 
ments and  private  documents— -Civil  Procedure  Code— Act  XIV  of  1882,  Sec- 
tions 2,  215,  540— Provisions,  decree— Admission  made  arguendo. 

In  a  suit  for  partition  of  family  property  it  became  necessary  far  the  plain- 
^tiff  to  prove  that  his  grandfather  had  been  adopted  by  A,  and  he  tendered  in 

*  Appeals  Nos.  7.  *o  and  51  of  1892. 
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evidence  judgments  from  which  it  appeared  that  A's  brother,  who  was  the 
grandfather  of  defendant  No  i  had  sued  to  recover  moneys  due  to  A,  alleging 
that  the  adopted  son  was  an  infant  living  under  his  protection  An  adoption 
of  the  father  of  the  defendant  No  i  l)y  D  wns  also  put  in  issue,  and  to  prove 
it  defendant  No  i  tendered  in  evidence  decrees  in  which  llie  alleged  adopted 
son  was  so  described  and  also  other  documents  (to  which  neither  defendant 
No  5  who  denied  the  adoption  nor  his  father  was  a  party)  where  the  same 
description  was  used.  It  appeared  that  one  of  the  deceased  co-parceners  had 
sold  to  a  stranger  his  undivided  share  in  almost  all  the  immoveable  property 
of  the  family,  and  with  part  of  the  proceeds  had  discharged  some  debts  and 
with  the  rest  had  purchased  certain  lands,  now  claimed  [74]  by  his  Widow  as 
his  separate  property  One  of  the  defendants  claimed  to  be  credited  with  A 
sum  payable  to  him  as  the  managing  co-parcener  under  a  deed  of  management 
to  which  the  plaintiff  was  not  a  party  A  decree  was  passed  declaring  the 
share  to  which  the  plaintiff  nnd  some  of  the  defendants  were  entitled  in  the 
family  property,  but  reserving  all  other  questions  involved  in  tbe  suit 

Held,  (i)  that  the  decree  was  a  provisional  decree  and  was  subject  to  appeal, 
but  that  it  was  irregular  in  form  in  that  it  should  have  contained  declarations 
as  to  all  the  rights  and  liabilities  which  had  been  adjudicated  on  and  directions 
as  to  the  accounts  and  enquiries  remaining  to  be  taken  and  made, 

(2)  that    the    documents    tendered    in    evidence    of    the    two    adoptions 
above  mentioned  respectively  were  admissible  in  evidence  ,1 

(3)  that  the  proceeds  of   the  sale  of  the  co-parcener's  sliaic  so   far  as 
they   were   in   excess   of    the    requirements    of    his    creditor's    equity   were    not 
divested   of   the   character   of   co-parcenery   property,   and   the    lands   purchased 
therewith   were    consequently    property    subject    to    partition    and    not    separate 
property  as  contended  by  his  widow , 

(4)  that  the  claim  under  the  deed  of  management  was  not  valid  against 
the  plaintiff, 

Per  cur    The  opinion   exprssed   by  a   vakil   in  the  course  of   argument   ad- 
versely to  a  claim  which  he  undertook  to  advocate  is  not  binding  on  his  client 
[R,  24  B    591   (S99),  3  CLJ    521  (529),  3  MLT   293,  5  MLT   213] 

APPEAL  against  the  decree  of  C  Vencobachanar,  Subordinate  Judge 
of  Tanjore,  in  original  suit  No  27  of  1890 

The  plaintiff  sued  for  partition  of  the  property  of  the  undivided  family 
consisting  of  himself  ajid  defendants  Nos  1  to  5,  of  which  he  claimed  to 
be  entitled  to  a  half  share  The  seventh  defendant  was  the  widow  of 
a  deceased  member  of  the  family  who,  as  was  averred  in  the  plaint,  had 
in  1884  effected  a  partition  with  defendants  Nos  1  and  5  in  ftaud  of  the 
rights  of  the  plaintiff  With  regard  to  defendant  No  6  the  plaint  alleged 
that  he  had  obtained  from  the  late  husband  of  defendant  No  7  a  convey- 
ance of  his  undivided  one-third  share  of  a  moiety  of  the  family  property. 
It  appeared  from  the  conveyance  that  the  transfer  comprised  only  the 
executant's  share  of  the  immoveable  property  of  the  pint  family  excluding 
therefrom  a  certain  house  The  consideration  for  the  conveyance  was 
made  up  of  a  previous  debt  and  a  sum  of  Us  21,150  then  paid  With 
this  money  the  transferor  purchased  certain  land  through  his  father-in-law 
who  was  joined  in  this  suit  as  defendant  No  8  and  who  managed  the 
property  by  his  agent,  defendant  No  9 

Theie  was  a  contest,  with  regard  to  the  share  of  the  plaintiff  which 
turned  upon  the  question  whether  or  not  his  grandfather  Varadayyangar 
was  the  adopted  son  of  Ammalayyangar  as  alleged  by  fihe  plaintiff 
In  order  to  prove  this  adoption  the  [75]  plaintiff  tendered  m  evidence 
certain  judgments  from  which  it  appeared  that  the  giandfather  of 
defendant  No  1  had  brought  suits  to  recover  moneys  due  to  the 
alleged  adopted  father,  then  deceased,  stating  that  he  sued  because 
Varadayyangar,  the  adopted  son  of  Ammalayyangar,  was  an  infant 
living  under  his  protection  Another,  alleged  adoption  came  in  question 
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in  this  suit,  viz.,  that  of  the  first  defendant's  father  by  his  uncle 
Dorasami.  In  order  to  prove  this  adoption  there  were  put  in  evidence 
two  decrees  m  which  the  alleged  adopted  son  (then  the  defendant)  was  so 
described  and  also  various  other  documents  (a  sale-deed,  a  lease,  a  money- 
bond  executed  to  him  and  a  claim  petition  filed  in  a  Munsif  s  Court  by 
third  parties)  to  which  neither  the  fifth  defendant  who  denied  the  adoption 
nor  his  father  was  a  party,  where  the  same  description  appeared. 

Of  some  of  the  properties  comprised  in  the  plaint,  defendant  No.  7 
alleged  that  they  were  self-acquired  properties  of  her  deceased  husband 
and  claimed  to  be  entitled  to  them  in  preference  to  his  co-parceners.  These 
were  the  properties  purchased  with  the  money  paid  by  defendant  No.  6, 
vie.,  Hs.  21,150  as  mentioned  above.  At  the  hearing  in  the  Subordinate 
Court  the  plaintiff's  vakil  stated  that  the  claim  in  respect  of  this  property, 
which  had  been  made  the  subject  of  the  ninth,  tenth  and  sixteenth  issues, 
was  made  "  unwarrantably/'  and  the  Subordinate  Judge  accordingly  dis- 
missed the  plaintiff's  claim  on  this  head  without  determining  the  issues 
relating  that.  It  appeared  further  that  the  seventh  defendant's  late 
husband  had  in  1888  handed  over  certain  title-deeds  relating  to  family 
property  to  defendant  No.  6  by  way  of  guarantee  without  the  consent  of 
his  co-parceners. 

Defendant  No.  1  claimed  to  be  credited  with  a  sum  of  Bs.  8,000 
payable  to  him  under  a  document  referred  to  as  a  deed  of  management 
which  provided  for  the  payment  to  him  of  this  sum  as  a  remuneration  for 
the  management  of  the  family  property.  The  plaintiff  was  not  a  party  to 
this  deed  which  was  executed  by  defendants  Nos.  1  and  5  and  the  late 
husband  of  defendant  No  7,  and  the  Subordinate  Judge  held  that  he  was 
not  bound  by  it. 

In  the  result  the  Subordinate  Judge  passed  a  decree  as  follows:  — 
This  Court  doth  order  and  decree  that  plaintiff,  as  the  grandson  of 
Varadayyangar,  who  was  adopted  by  Ammalayyangar,  be,  and  is  hereby 
declared  entitled  to  a  half  share  and  defendants  Nos,  1,  5  and  6  as  well 
as  the  third  defendant  \16]  (who  was  adopted  by  Sindu  Ayyangar, 
adopted  son  of  Dorasami  Ayyangar)  to  one-eighth  share  each  in  the  plaint 
properties,  save  those  detailed  in  Schedule  A,  and  that  the  other  ques- 
tions involved  in  the  suit  be  reserved." 

Issues  raised  as  to  the  amount  of  outstanding  debts  due  to  the  family 
and  of  sums  expended  by  the  defendants  for  family  purposes  and  as  to 
mesne  profits  payable  to  the  plaintiff,  &c.,  were  reserved  for  determina- 
tion at  a  later  stage. 

The  present  appeals  were  filed  by  defendants  No.  1  to  5  against  this 
decree,   and  it  was  objected  that  no  appeal   lay  because   the  decree   was 
incomplete  and  not  a  final  adjudication. 
In  Appeal  No.   7  of  1892 — 

The  Advocate- General  (Honourable  Mr.  Spring  Branson)  and  Sankaran 
Nayar,  for  appellant. 

Svbramania  Aijyar,  Bhashyam  Ayyangar,  Pattabhirama  Ayyar, 
Shadagopachariar,  Tiruvenkatachariar  and  Krishnasami  Ayyangar,  for 
respondents. 

In  Appeal  No.  50  of  1892 — 
Pattabhirama  Ayyar,  for  appellants. 

Bhashyam     Aijyangar,     Sankaran     Nayar,     Shadagopachariar,     Tiru- 
vcnhatachariar  and  Krishnasami  Ayyangar,  for  respondents. 
In  Appeal  No.  51  of  1892— 
Mahadcva  Ayyar,  for  appellant. 
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Pattabhirama     Ayyar,     Subramama     Ayyar,      Govinda     Menon     and  IgOd 

Knahnaaami  Ayyangar,  for  respondents,  APRIL 

JUDGMENT  30, 

These  three  appeals  are  all  from  the  aumc  decree  (Appeal  No    7  being       

by   the   fifth   defendant,    Appeal    No     50   by    defendants   NOB     2   to   4   and  APPEL- 

Appeal   No    jl   by   the  first   defendant)   in   a  suit   brought  by  plaintiff  for  LATE 

partition  ot  family  property  and  lecovery  ot  a  moiety  as  the  share  to  which  CIVIL. 

he  js  entitled  

The    relationship    of    the    parties    will    be    &een    from    the    following  !•  M. 

genealogical  table  —  mPr4. 

M.  L.  J. 

v  212. 

Kuppanayyangar 


1 

1 

Ammalayyangar 
(died  1833) 

Krishnayyangar 
(died   1658) 

I 

| 

| 

| 

Doraisami 
(died  1656-57) 

Varadayyangar 

Srinivasayyangar 
(died  I&3)        |,| 

Ranga&ami 
(died  1660-61) 
I 
|      Smdu  alia  3      \ 
deft    Srimvaian 

Pent 

Kriih 
dec 

iiami 

naiami, 
eaied 

ChmnaBami. 
5th  deft. 

| 

I                 d,ed 

husband  of 

Plaintiff 

| 

7th 

deft 

Defli, 

2,  3,  and  4 

[77]  Plaintiff's  case  is  that  his  grandfather  Varadayyangar,  the 
second  son  of  Krishnayyangar,  was  adopted  by  the  latfcer's  brother  Amma- 
layyangar, and  that  plaintiff  is  consequently  entitled  to  a  moiety  of  the 
property  as  representative  of  Ammalayyangar,  the  other  moiety  going  to 
defendants  Nos  1  to  5  representing  Krishnayyangar's  branch  to  which 
also  belonged  the  late  husband  of  the  seventh  defendant 

The  adoption  of  plaintiff's  grandfather  by  Ammalayyangar  was  denied 
by  all  the  present  appellants  as  defendants  in  the  Lower  Court,  and  the 
denial  is  persisted  in  by  them  all  as  appellants  in  this  Court 

The  first  question  for  determination  now  is,  therefore,  whether  or  not 
Varadayyangar  was  adopted  by  his  uncle  Ammalayyangar 

This  was  the  first  issue  recorded  in  the  Court  below,  nml  the  finding 
of  the  Subordinate  Judge  is  in  the  affirmative — see  paragraph  ,T2  of  his 
judgment,  in  which  he  expresses  his  finding  to  the  above  effect,  after 
discussing  the  evidence  at  length  in  paragraphs  14  to  31  We  do  not 
think  it  necessary  to  do  more  than  notice  the  documents,  which  affoul 
unambiguous  evidence  of  the  adoption  These  are  Exhibits  L  Series,  O 
Series,  A  and  XTV,  C  and  E 

From  Exhibits  L,  LI,  L2,  L3  and  L5  it  is  seen  that  the  adoption  of 
Vnrada)  vfingar  by  Ammalayyangar  was  stated  by  the  latter's  brother 
Knslmn>  vnngnr  in  suits  brought  by  him  in  1838,  1841  and  1843  to  re- 
cover monc\H  due  to  Amrmilayangar  (then  deceased)  Ho  explained  that 
the  suits  \Neie  brought  by  him  as  Varadayyangar,  the  adopted  son  of 
Ammulayyannar,  was  under  his  protection  It  has  been  objected  on  be- 
half of  appellants  that  these  copies  of  ]udgments  are  inadmissible  as 
evidence,  and  in  support  of  this  objection  we  were  referred  to  Subrama- 
nyan  v  Par  am  a  aw  wan  ,(l)  Copies  of  judgments  and  decrees  were  there 
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held  to  be  inadmissible  with  reference  to  the  decision  of  the  majority  of 
Judges  of  the  Calcutta  High  Court  in  Oujju  La1l  v.  Fatteh  LaH  (1).  As 
pointed  out  by  this  Court  Byathamma  v.  AvuUa  (2),  the  sole  object  for 
which  it  was  sought  to  use  the  former  judgment  in  Oujju  Lall  v.  Fatteh 
Lall  (1)  was  to  show  that  in  another  suit  against  another  defendant  the 
plaintiff  had  obtained  an  adjudication  in  his  favour  on  the  same  right;  and 
[78]  it  was  held  that  the  opinion  expressed  in  the  former  judgment  was 
not  a  relevant  fact  within  the  meaning  of  the  Evidence  Act.  The  case 
is  clearly  different  where  the  previous  judgment  is  produced  not  in  order 
to  prove  an  adjudication  between  third  parties,  but  in  order  to  prove  a 
statement  made  bv  a  predecessor  in  title  of  the  party  against  whom  the 
document  is  sought  to  be  used;  cf.  Parbutty  Dassi  v.  Purno  Chuncler 
Singh  (3)  and  Thama  v.  Kondan  (4).  Such  is  the  case  here  and  we  have 
no  doubt  that  the  judgments  in  question  are  relevant  under  Section  35  of 
the  Evidence  Act  But  even  were  it  otherwise,  a  copy  of  the  plaint  in 
the  suit  of  which  L3  is  the  judgment  is  filed  as  fifth  defendant's  Exhibit 
LXVTTI  and  affords  the  same  evidence  as  Exhibits  L  series.  See  also 
fifth  defendant's  Exhibit  LXVTTTa;  also  the  N  series  of  exhibits.  These 
latter  arc  no  doubt  signed  by  Varadayvangar  himself  as  vakil  of  Krish- 
nayyangar,  but  0  and  01  to  8  show  that  Varadayyangar  was  appointed 
as  his  vakil  by  Krishnayyangar,  who  describes  him  in  all  these  documents 
as  his  natural  (Janaka)  son,  which  description  would  not  be  used  un- 
less there  had  been  an  adoption.  This  description  of  plaintiff  also  occurs 
in  the  documents  P  series  and  others  of  the  years  1841  to  1843.  It  has 
been  contended  for  appellants  that  the  O  series  of  documents  are  forgeries, 
but  the  Subordinate  Judge  has  held  otherwise  and  there  is  no  reason  for 
thinking  that  he  is  wrong. 

The  next  document  to  be  considered  is  Exhibit  A.  From  it  it  is  seen 
that  in  1858  Chellathammal,  widow  of  Varadayyangar,  brought  a  suit  for 
maintenance  against  Krishnayyangar,  which  suit  was  continued  on  the 
latter's  death  against  his  sons  (i)  Rangasami  Ayvangar,  the  father  of 
the  first  defendant  and  grandfather  of  defendants  Nos.  2  and  4  and  (ii) 
Periasami  Avyangar,  the  father  of  the  seventh  defendant's  late  husband 
and  (iii)  Chinnasami  Ayvangar,  father  of  the  fifth  defendant,  describing 
Varadayyangar  as  the  adopted  son  of  Ammalayyangar,  to  which  descrip- 
tion no  objection  appears  to  have  been  taken. 

The  statements  made  by  the  first  defendant  in  Exhibits  C,  E  and 
XIV  in  1882,  also  support  the  adoption  alleged  by  plaintiff,  as  pointed 
out  in  paragraph  28  of  the  Subordinate  Judge's  judgment. 

It  is  further  contended  on  behalf  of  appellants  that  Varaday-[79] 
yangar's  adoption  by  Ammalayangar  (even  if  it  is  a  fact)  is  invalid  in 
consequence  of  Varadayyangar  being  previously  married,  as  appears  from 
the  evidence  of  his  widow  Chellathammal,  who  has  been  examined  as 
eleventh  witness  for  the  plaintiff.  Considering  that  the  precise  date  of 
Varadayyangar's  adoption  is  not  known  and  that  no  living  member  of 
the  family  has  any  personal  knowledge  of  it,  even  assuming  that  he  had  a 
daughter  born  about  1831  (as  would  appear  from  the  evidence  of  the 
eleventh  witness)  this  circumstance  is  not  sufficient  to  justify  the  finding 
that  his  first  marriage  took  place  prior  to  his  adoption.  When  we  find  it 
recognized  in  1838,  1840  and  1841  in  the  suits  to  which  L,  LI,  L2,  L3, 
L5,  LXVIII  and  LX Villa  relate,  and  not  denied  in  1858  in  the  suit 
brought  by  his  widow  for  maintenance  (Exhibit  A),  the  presumption  is  in 
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favour  of   its   validity   and   such   presumption   must   be   rebutted   by   more 
positive  evidence  than  has  been  adduced  in  this  suit  APRIL 

We   see   no  renson,    therefore,   to   doubt  the   correctness   of   the   Lower         30. 

Court's   finding   either    as    to   the   factum    or   validity    of    the    adoption   of       

Varadayyangar  by   Ammalayyangar,    and   the   adoption   being  found   to  be  APPEL- 
a  fact  and  valid,   plaintiff  is  clearly  entitled  to  a  moiety  of  the  property       LATE 

as   representative   of   Ammalayyangar 's   branch  CIVIL. 

The   next  point  for  consideration   merely   affects   the   shares  to   which  _. 

defendants  Nos    1  to  5  aie  entitled  inter  se  out  of  the  moiety  belonging  to       13=4 
their   branch    as   representatives   of   Krishnayyangar      On   reference   to   the     M.L.J. 
genealogical  table  given  at  the  beginning  of  this  judgment,  it  is  seen  that        212. 
Krishnayyangar  had   five   sons,    the   second   of   whom   Varadayyangar    (the 
grandfather  of  the   plaintiff)   was,    as   found   above,    adopted   by   Ammalay- 
yangar, the  fourth  son  Penasami  had  a  son  Krishnasarm  who  died  in  1889, 
leaving  a  widow   (seventh  defendant)   and  no  male   issue   (his   father  pie- 
deceased   him),    fifth    defendant   is   the   son    of    Krishnayyangai 's    youngest 
son   Chinnasami      Kangasami,    the   thud   son   of   Krishnayyangai1    (died   in 
1880-81),   had  two  sons,    first   defendant   and   one    Sindu   alias    Srmivasan 
Defendants  Nos    2,  3  and  4  aie  the  sons  of  the  fiist  defendant 

The  eldest  son  Doraisami  had  no  issue  The  case  of  defendants 
Nos  1  to  4  is  that  Doraisami  adopted  the  first  defendant's  youngci  brother 
Sindu,  and  that  this  latter  adopted  the  third  defendant  If  such  be  the 
fact,  Knshnayyangar's  moiety  of  the  [80J  property  is  divisible  into  three 
shares,  one  of  which  belongs  to  the  third  defendant,  another  to  defendants 
NOB.  1,  2  and  4,  and  the  third  to  the  fifth  defendant  The  fifth  defendant 
however  denies  the  alleged  adoption  (1)  of  Smdu  by  Doraisann  and  (2)  of 
the  third  defendant  by  Sindu,  and  claims  that  he,  as  repiesenimg  Chmna- 
sami's  branch,  is  entitled  to  a  share  equal  to  that  of  defendants  Nos  1  to 
4  jointly  as  representatives  of  Hangasami's  branch  The  questions  for 
decision  writh  reference  to  this  contention  aie  consequently  two,  namely, 
(1)  was  Sindu  adopted  by  Doraisami^  and  (2)  was  the  third  defendant 
adopted  by  Sindu?  The  Subordinate  Judge  has  found  in  the  atfiimative 
with  regaid  to  both  these  adoptions  The  evidence  is  considered  m  para- 
graphs 33  to  35  of  his  judgment 

The  evidence  of  witnesses  who  speak  to  the  adoption  ot  Smclu  by 
Doraisami  is  supported  by  Exhibit  IV,  an  mam  statement  prepared  in 
1862,  in  which  Sreemvasa  Ayyungar  is  enteied  as  the  adopted  son  of 
Komalavalle,  the  widow  of  Doraisami  Ayyangar  The  third  defendant's 
second  witness,  by  whom  the  statement  was  prepared,  swears,  that  it  was 
prepared  on  information  given  by  the  father  of  defendant's  Nos  1  and  5 
and  their  brother  Penasami,  the  father  of  the  seventh  defendant's 
husband  Exhibits  II  and  III  are  decrees  m  two  suits  of  1869  in  which 
Sindu  Ayyangar  was  defendant  and  described  as  adopted  son  of  Dorai- 
sami There  are  also  a  number  of  other  documents  produced  in  which 
Sindu  is  described  as  Doraisami's  son  Cf  XIII,  XVII,  XX,  XXIV, 
Ac  It  is  true  that  the  fifth  defendant  was  not  a  party  to  these  last- 
mentioned  documents  but,  nevertheless,  they  are  admissible  as  corroborat- 
ing the  oral  evidence  of  both  plaintiff's  and  the  third  defendant's  witesses 

As  to  the  third  defendant's  adoption  by  Sindu  Ayyangai,  there  is  the 
evidence  of  defendants'  sixth  and  seventh  witnesses  and  also  of  plaintiff's 
eighth  witness,  all  of  whom  say  they  \\ysre  present  when  the  adoption  took 
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place,  while  other  witnesses  speak  to  the  performance  by  the  third  defend- 
ant of  the  exequial  rites  and  sradhaa  of  Sindu  and  of  Doraisami's  widow 
Komalavallee. 

The  finding  of  the  Subordinate  Judge  as  to  these  two  adoptions  is  thus 
supported  by  evidence  which  we  see  no  reason  for  holding  to  have  been 
misappreciated ;  nor  do  we  see  reason  to  differ  from  the  finding  of  the 
Subordinate  Judge  on  the  fourth,  fifth  and  sixth  issues.  We  also  agree 
with  him  in  finding  that  the  seventh  [81]  defendant's  late  husband  was 
an  undivided  co-parcener  at  the  date  of  his  death. 

The  next  question  is  as  to  the  validity  of  the  transfer  evidenced  by 
Exhibit  LVIII  executed  by  the  seventh  defendant's  late  husband  to  the 
sixth  defendant.  It  was  the  subject  of  the  eighth  issue  recorded  by  the 
Subordinate*  Judge.  The  Subordinate  Judge  has  found  that  though  the 
seventh  defendant's  late  husband  could  not  convey  an^  definite  portion  of 
the  undivided  family  property,  he  could  convey  his  undefined  interest 
and  share  in  the  same  and  that  to  this  extent  the  conveyance  under  LVIII 
is  valid;  and  the  sixth  defendants  stated  his  readiness  to  accept  his 
vendor's  share  whatever  it  comes  to.  As  pointed  out  by  the  Subordinate 
Judge,  the  consideration  for  the  conveyance  is  Us.  40,000,  of  which  Its. 
8,000  and  odd  were  paid  to  one  Sadagopachari  under  Exhibit  XXXIII, 
Rs.  11,000  and  odd  to  N  Saminathayyar  by  whom  were  granted  the 
receipts  XXX11  series  (which  are  admitted  by  him  as  a  witness  examined 
on  commission,  and  the  remaining  Us.  21,000  were  to  be  paid  to  the  eighth  , 
defendant,  the  father  of  the  seventh  defendant,  for  the  purpose  of 
liquidating  other  debts  of  the  executant  of  LVIII.  The  evidence  on  the 
point  is  stated  in  paragraph  40  of  the  Subordinate  Judge's  judgment. 
There  is  no  reason  for  holding  that  this  sale  to  the  sixth  defendant  was  not 
for  valuable  consideration  or  that  the  sixth  defendant  purchased  benarnce 
for  the  plaintiff.  According  to  the  law  administered  in  this  presidency  a 
sale  by  a  co-parcener  of  his  undivided  interest  in  family  property  is  clearly 
valid  and  gives  the  vendee  a  right  to  claim  the  share  of  his  vendor  though 
not  any  specific  property  It  is  clear,  however,  from  Exhibit  LVIII  that 
what  was  sold  thereby  to  the  sixth  defendant  is  the  seventh  defendant's 
late  husband's  share  in  the  irnmoveable  property  onlv  of  the  ]omt  family 
excluding  therefrom  the  "  old,  tiled,  full-built  dwelling  house/'  situate  in 
the  northern  row  of  Mela  Valattur.  The  decree  of  the  Lower  Court  must 
be  amended  accordingly  by  excluding  from  the  portion  to  be  awarded  to 
the  sixth  defendant  the  above  house  and  Krishnasami  Ayyangar's  share 
in  the  moveable  property.  * 

The  next  question  is  as  to  the  properties  specified  in  Schedule  H 
which  consist  of  B4  jterns.  It  is  contended  for  the  seventh  defendant  that 
items  4  to  28  were  acquired  by  her  deceased  husband,  that  she  had  yet 
realized  nothing  from  the  policy  of  insurance  on  his  life,  that  item  32 
which  was  also  her  husband's  self -acquisition  [82  J  was  conveyed  by 
him  for  the  purpose  of  conducting  a  charity  to  one  Tatu  Desikachariar 
of  Triplicane  who  was  not  made  a  party  to  this  suit,  and  that  under  Hindu 
Law  she  was  entitled  to  take  her  husband's  self-acquisition  in  preference 
to  his  co-parceners  and  that  no  other  items  of  Schedule  H  were  in  her 
possession. 

As  regards  items  29,  30  and  31,  it  was  urged  on  behalf  of  the  eighth 
defendant,  father  of  the  seventh  defendant,  that  he  acquired  the  first  two 
items  by  purchase  and  that  they  did  not  belong  to  the  joint  family  and 
that  item  31  was  bought  by  him  on  the  19th  July  1888  at  a  Court  sale.  As 
for  items  29,  80,  31,  38  and  34,  We  alleged  that  even  supposing  that  they 
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all   belonged   to   his   son-m-law    Krishnasami    Ayyangai,    the    latter    ceased       1894 
to   be   a   co-parcener  m   consequence   of   the   sale   of   his    undivided   share     APRIL 
to  the   sixth   defendant,    and   that  the   seventh   defendant   was   the   lawful         JQ 

heir  entitled  to  succeed  to  it  upon  her  husband's  death      With  reference       '_ 

to  items  1  to  3  in  Schedule  H,   the  ninth  defendant's  case  was  that  they     APPEL- 
belonged  exclusively  to  the  seventh  defendant's  husband,  and  he  purchased       IATE 
them   at   a   revenue    sale   for   arrears   of   levenue   due   to    the    Government      QviL 

by  Knshnasarm  Ayyangar      As  regards  all  the   above  items,   the  plaintiff      ' 

averred  in  paragraphs  5  and  6  of  his  plaint,  that  out  of  the  sale  amount,  viz  ,       is  M. 
He    40,000  due  by  the  sixth  defendant  to  the  seventh  defendant's  husband      73  ^--4 
the  latter  paid  his  father-in-law,   the  eighth  defendant,   Us    21,500  which     M.  L.  J. 
was  the  surplus  that  remained  after  payment  of  his  debts,   in  order  that        212' 
the  father-in-law  might  purchase  land  for  him,   that  the  items  m  dispute 
were  so  purchased,   and  that  the  co-parceners  of  the   seventh   defendant's 
husband  were  entitled  to  recover  them  from  defendants  Nos    6  to  8      As 
to  this  sum  of   KB     21,500,    the   eighth   defendant   contended   that   it   was 
paid  to  him  out  of  the  purchase-money,   riot   to   be  invested   us   alleged  in 
the  purchase  of  land  for  the  benefit  of  the   seventh  defendant's  husband, 
but  in  payment  of  debts  due  by  him  to  the  eighth  defendant  of  moneys 
lent  at  his  intercession  and  of  debts  which  he  was  requested  to  liquidate 
The    eighth    defendant    stated    also    that    the    sixth    defendant    executed    a 
promissory   note  in  his   favour  for  Rs     21,150   at   the   date   of   the   sale   to 
him  and  that  he  obtained  a  decree  upon  the  piomissory  note   against  the 
purchaser   and   recovered   from   him    after    deciee    Us     7,410      He    alleged 
further   that    the    plarntiff's    case    that    Us     9,000    remained    with    him    as 
unexpended  balance  of  the  sale  amount,  viz  ,   Us    40,000  was  false 

[83]  These  contentions  formed  the  subject  of  the  ninth,  tenth  nnd 
sixteenth  issues  and  the  Subordinate  Judge  decided  them  all  ug.unst  the 
plaintiff  on  the  ground  mentioned  in  pningidph  41  of  his  judgment,  viz., 
that  the  plaintiff's  vakil  who  argued  the  case  said  that  the  properties  in 
Schedule  H  were  claimed  very  unwarrantably  The  contention  in  appeal 
is  that  this  is  not  a  proper  or  sufficient  disposal  and  we  think  that  it  is 
entitled  to  weight  The  opinion  expressed  by  u  vukil  in  the  couise  of  argu- 
ment adversely  to  ti  claim  which  he  undeitook  to  advocate  is  not  binding 
on  his  client  when  it  is  not  in  accordance  with  the  law  applicable  to  the 
case,  and  it  is  clearly  not  binding  on  the  other  contending  defendants 

The  question  aiising  on  these  contentions  is  whethei  when  a  co- 
paicener  sells  his  undivided  share  and  wrhen  a  suiplus  is  left  after  paying 
his  debts  from  the  sale-proceeds,  that  surplus  is  co-parcenary  pioperty 
subject  to  the  right  of  survivorship  vesting  m  othei  co-parceneis  or  his 
self-acquired  property  devolving  upon  his  demise  on  his  childless  widow 
The  Subordinate  Judge  apparently  considers  it  to  be  the  deceased  co- 
parcener's separate  estate,  but  we  are  unable  to  concur  in  this  opinion  It 
has  been  held  by  this  Court  that  a  co-parcener  can  only  alienate  his  un- 
divided share  for  value  and  that  he  cannot  alienate  it  by  wrill  or  gift 

The  law  on  this  subject,  as  administered  in  this  Presidency  was  ex- 
plained by  the  Privy  Council  in  Sura]  Bunsi  Koer  v  Shco  Pioshad  Singh 
(1)  Their  Lordships  say  that  "  since  the  decision  of  the  cases  in 
11  Virasvami  Grammi  v  Ayyasvami  Oiamini  (2),  Peddamuthulaty  v  N 
11  Timma  Keddy  (3),  Palanivclappa  Kaundan  v  Mannar  u  Naikan  (4)  and 
"  Rayacharlu  v,  Vcnkataramamah  (5),  it  has  been  settled  law  in  the 

(i)  6  I  A.  88  (101,  102).          (2)   i  M.HCR   471          (3)  2  M.HCR.  270 
(4)  2  M.H.C.R.  416,  (5)  4  M,«  C.R,  60, 
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"  Presidency  of  Madras  that  one  co-parcener  may  dispose  of  ancestral 
"  undivided  estate,  even  by  contract  and  conveyance,  to  the  extent  of  his 
"  own  share;  and  a  fortiori  that  such  share  may  be  seized  and  sold  in 
"  execution  for  nis  debt."  It  is  also  pointed  out  that  the  law  obtaining 
in  the  Presidency  of  Bombay  differs  from  that  administered  in  (this 
Presidency  of  this  extent,  viz.,  that  in  the  former  the  alienation  must  be 
for  value,  whilst  in  the  latter  an  alienation  by  gift  was  recognized.  The 
Judicial  Committee  proceeded  to  observe  that  there  [84]  "  can  be  little 
doubt  that  all  such  alienations  are  inconsistent  with  the  strict  theory  of 
a  joint  and  undivided  family,  and  the  law  as  established  in  Madras  and 
Bombay  has  been  one  of  gradual  growth,  founded  on  the  equity  whicli 
a  purchaser  for  value  has  to  be  allowed  to  stand  in  his  vendor's  shoes 
and  to  work  out  his  rights  by  means  of  a  partition." 

In  paragraphs  331  to  334  of  Mayne's  Hindu  Law  the  learned  writer 
gives  the  history  of  Hindu  Law  on  the  alienability  of  an  undivided  share 
by  a  co-parcener  as  administered  in  this  Presidency.  The  decisions  passed 
subsequent  to  the  date  of  the  decision  of  the  Privy  Council,  Baba  v.  Timma 
(1)  and  Ponnummi  v.  Thatha  (2),  show  that  a  co-parcener  is  not  at  liberty 
to  alienate  his  undivided  interest  by  gift  except  when  he  is  expressly 
authorized  to  do  so  by  u  text  of  Hindu  Law,  because  the  equity  which 
exists  in  favour  of  a  purchaser  for  value  does  not  arise  in  favour  of  a  donee 
who  is  a  mere  volunteer.  In  the  former  case  the  question  was  full}/  dis- 
cussed by  a  Full  Bench  of  this  Court,  and  the  conclusion  arrived  at  is  that 
a  co-parcener  has  no  power  to  alienate  his  undivided  interest  b\  gift, 
unless  such  gift  is  sanctioned  by  an  express  text  of  Hindu  Law.  As  re- 
gards devises  by  will,  it  was  held  that  at  the  moment  of  death,  the  right 
by  survivorship  arises,  and  as  it  is  in  conflict  with  the  right  by  devise,  the 
former  prevails  as  the  prior  right  against  the  latter.  The  law  applicable 
to  alienations  of  an  undivided  share  may  thus  be  summarised.  It  may  be 
alienated  for  value  but  not  otherwise  except  where  a  gift  is  expressly  sanc- 
tioned by  Hindu  Law,  and  the  equity  of  the  creditor  or  the  purchaser  is 
the  foundation  on  which  the  power  to  alienate  for  value  rests. 

If  a  co-parcener  then  sells  his  undivided  interest  for  Us.  40,000,  of 
which  a  part  only  is  applied  to  payment  of  his  debts  and  the  rest  is  either 
retained  by  him,  or  by  some  one  else  in  trust  for  him,  or  laid  out  in  the 
acquisition  of  other  property,  the  right  of  survivorship  attaches  to  the 
surplus  so  retained  or  to  the  property  in  which  it  has  been  invested.  For 
the  sale,  so  far  as  it  produces  the  surplus,  was  in  excess  of  the  require- 
ments of  the  creditor's  equity  and  amounts  to  a  mere  conversion  of  the 
co-parcenery  interest  into  money  or  other  property,  which  when  warranted 
neither  by  Hindu  Law  nor  by  the  equity  engrafted  upon  it,  [88]  cannot 
operate  to  remove  it  from  the  domain  of  survivorship  or  to  divest  the 
surplus  of  its  character  of  co-parcenary  property.  Suppose  that  a  co- 
parcener alienates  his  undivided  share  only  in  part  of  the  joint  property 
and  that  it  is  sufficient  to  satisfy  the  equity  of  the  creditor;  it  cannot  be 
pretended  that  his  share  in  the  rest  of  the  joint  property,  is  thereby  chang- 
ed into  his  separate  property,  and  we  consider  that  the  same  principle 
ought  to  govern  the  unexpended  surplus  which  it  is  not  necessary  to  raise 
or  the  property  in  which  it  happens  to  be  invested.  Although  the  sale  may 
be  upheld,  because  the  purchaser  has  the  equity  to  stand  in  the  place  of  the 
vendor  and  to  work  out  his  rights  by  partition  as  he  has  paid  value  for  his 
purchase, — the  purchase-money,  except  so  far  as  it  is  applied  to  payment 


0)  7  M.  357. 


(2)  9  M.  273- 
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of  debts,  continues  to  be  co-parcenary  property       There  are  no  doubt  deci-  1894 

sions  to  the  effect  that  when  a  co-parcener's  shaie  is  alienated,  the  alienor  A.FRIL 
ceases  to  be   a  co-parcener  quoad   the  propert\    so  alienated,    and   the   co-         ^Q 

parcenary  is  theieby  determined  pro  tanio  inasmuch  as  the  purchaser,  who  _  ' 

is    a    stranger   to    the    joint    family,    cannot    be    a    co-parcener      But    they  A 
do  not  establish  the  proposition  that  the  sale-proceeds,  \\hen  they  are  not 

paid  to  a  creditor  in  whole  or  pait,  but  retained  by  the  eo-paicener,  cease  A 

likewise  to  be  co-parcenary  property  L.IVIL. 

The  Subordinate  Judge  must  be  lequested  to  come  to  fresh  findings  on       ]g  M 
the   contention  of  the  plaintiff  and  the  othei   co-purceners  and   defendants       73    4 
Nos    7  and  9  in  regard  to  the  several  items  ot  pioperty  mentioned  m  Sehe-     M.  L  J, 
dule   H   including   Rs     9,000    and   pass    a   final    decree    with    reference    to        21Zl 
those  findings  and  the  foregoing  observations  on  the  law  applicable  to  the 
case, 

There  are  several  minor  points  as  to  which  the  Subnidmate  Judge 
has  come  to  no  finding  though  it  was  desirable  to  do  so  beloie  passing  a 
provisional  decree 

It  is  first  urged  that  the  Subordinate  Judge  hub  lecorded  110  findings 
on  issues  21  to  24  As  to  issues  23  and  24  the  Suboidmate  Judge 
has  expressed,  as  his  opinion,  in  paiagraph  40  of  his  judgment,  that  thu 
sale  to  the  sixth  defendant  was  not  bcnami  for  the  plaintiff  us  alleged  by 
him  and  in  this  opinion  we  concui  The  question  of  tiaud  suggested  by 
the  twenty-third  issue  must  also  be  negatived,  foi,  we  are  inferred  to  no 
evidence  in  its  support,  whilst  it  is  clear  that  the  sixth  defendant  paid 
full  value  for  his  purchase  No  distinct  findings  aie,  however,  recorded 
[86]  on  the  twentieth  and  twenty  -second  issues,  and  \A  e  think  they  must 
be  included  among  those  which  remain  to  be  adjudicated  upon  before  a 
final  decree  is  passed 

Andther  rnattei  urged  upon  us  is  that  the  seventh  defendant's 
husband  acknowledged  in  Exhibit  LXII  that  he  collected  moneys  due  on 
some  of  the  bonds  belonging  to  the  joint  family,  and  that  the  Suboidmate 
Judge  hris  not  expressed  his  opinion  as  to  the  amounts  collected  by  him 
and  as  to  whether  he  has  dul;y  accounted  tor  them  The  Suboidmate 
Judge  must  be  lequested  to  come  to  a  distinct  finding  on  the  matteifi 
mentioned  above  as  he  probably  intended  to  do  whilst  deciding  the  eleventh 
and  twelfth  issues  which  he  has  leseived  toi  adjudication  before  final 
decree 

As  regaids  the  sum  of  Us.  8,000  claimed  under  the  deed  ot  manage- 
ment, the  Subordinate  Judge'  observes,  and  \\e  think  corieetly,  that 
plaintiff  who  was  not  a  party  to  Exhibit  LXXV1II  is  not  bound  by  it 
In  the  absence  of  a  valid  special  agreement,  the  managing  co-parcener  of 
a  joint  Hindu  family  is  clearly  entitled  to  no  special  lernuneration  as  the 
property  which  he  manages  is  one  of  which  he  is  a  joint  owner 

Another  contention  uiged  in  appeal  is  that  89  documents  which 
admittedly  relate  to  family  properties  were  handed  over  to  the  sixth 
defendant  undei  Exhibit  LXXV  b>  way  of  guarantee  and  that  the  Sub- 
ordinate Judge  has  not  noticed  the  objection  raised  to  the  guarantee  As 
an  individual  co-parcener,  the  seventh  defendant's  husband  was  not 
entitled  to  charge  joint  property  (as  he  did)  by  way  of  indemnity  \\ithout 
the  consent  of  the  other  co-parceners  The  sixth  defendant  admits  as  the 
seventeenth  witness  for  defence  that  those  documents  are  with  him, 
and  we  think  that  the  indemnity  should  be  set  aside  and  that  provision 
should  be  made  m  the  final  decree  for,  the  return  of  those  documents, 
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As  regards  the  nineteenth  issue*  the  Subordinate  Judge  states  that 
there  is  no  evidence  in  regard  to  it  and  we  adopt  his  finding  so  far  as  it 
relates  to  plaintiff  and  we  leave  it,  so  far  as  it  relates  to  seventh  defendant, 
to  abide  the  result  of  the  further  enquiry  which  we  have  ordered. 

It  only  remains  for  us  to  notice  the  preliminary  objection  taken 
on  behalf  of  the  eighth  defendant  that  the  decree  passed  by  [87]  the 
Subordinate  Judge  is  incomplete  and  that  no  appeal  lies  until  there  is  a 
complete  and  final  decree.  We  are  of  opinion  that  this  objection  cannot 
be  supported.  A  decree  is  defined  by  Section  2  of  the  Code  of  Civil  Pro- 
cedure, and  it  implies  that  an  order  directing  accounts  to  be  taken  is  sepa- 
rable from  the  rest  of  the  decree  adjudicating  on  the  rights  claimed  or  the 
defences  set  up  in  the  suit.  A  provisional  decree  is  clearly  appealable  and 
the  decree  before  us  appears  to  UH  to  be  in  the  nature  of  a  provisional 
decree.  The  decision  of  the  Privy  Council,  Chidambaram  Chettiar  v. 
Gauri  Nachiar  (1),  and  Section  540  of  the  Civil  Procedure  Code  which 
allows  an  appeal  from  part  of  a  decree  support  that  view.  A  provisional 
decree  is  permitted  to  be  passed  by  Section  215  in  a  suit  for  dissolution  of 
partnership  and  a  partition  suit  which  has  for  its  object  the  determination 
of  the  co-parcenary  is  similar  to  it.  The  decree  before  us  is  however 
somewhat  defective  in  form.  A  provisional  decree  ought  to  declare  the 
several  rights  and, liabilities  which  have  been  adjudicated  on  and  embody 
an  order  similar  to  the  one  contemplated  by  Section  215  and  Section 
215-A.  The  decree  passed  by  the  Subordinate  Judge  will  be  so  amended ' 
as  to  declare  all  the  rights  and  liabilities  which  have  already  been 
adjudicated  on  and  to  contain  directions  as  to  what  remains  to  be  done,  viz., 
that  an  account  be  taken  in  respect  of  the  matters  mentioned  in  issues  11, 
12,  18,  15,  20  and  22  and  that  further  enquiry  be  made  as  to  the  proper- 
ties mentioned  in  Schedule  II  as  herein  directed  and  that  the  result  of  such 
enquiry  be  embodied  in  the  final  decree. 

The  costs  in  the  original  Court  will  be  reserved  for  adjudication 
when  the  final  decree  is  passed.  The  costs  of  this  appeal  will  follow  the 
result  and  be  provided  for  in  the  decree  to  be  passed  by  the  Subordinate 
Judge. 


18  M.  88=4  M.LJ.  205. 

[88]  APPELLATE  CIVIL. 

]$efore  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.   Justice  Shephard. 


DAMODARA  MUDALIAR  AND  ANOTHER  (Defendants),  Appellants  v. 

SECRETARY   OF    STATE   FOR    INDIA    (Plaintiff),    Respondent.^ 

[21st  March  and  18th  October,  1894.] 

Co  nit  act Act — Act  IX  of  1872,  Section  70—  Repairs  by  Government  to  a  tank  in  which 
zemindar  is  interested — Suit  against  zemindars  for  share  of  cost 

The  Government  repaired  a  certain  tank  from  which  were  irrigated  lands  in 
the  zemindari  of  the  defendants  and  also  raiyatwari  villages  held  under  Gov- 
ernment which  had  been  severed  from  the  zemindari.  It  was  found  that  the 
defendants  knew  that  the  repairs,  which  were  necessary  for  the  preservation 
of  the  tank,  were  being  carried  out  and  did  not  wish  to  execute  them  them- 

*"Are  plaintiff  and   seventh  defendant  in  possession  of  any  moveable  or  im- 
mo\  cable  properties  liable  to  be  brought  to  partition,  and  if  so,  what  are  they?" 
t  Appeal  No.  38  of  1893. 

(i)  %M.  83. 
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selves  except  as  contractors  and  that  they  had  enjoyed  the  benefit  of  the  work 

done,  and   further  that  Government  had  carried  out  the  repairs  not  intending 

to  do  them  gratuitously  for  the  defendants      It  was  not  found  thai   there  was 

any  request,  either  express  or  implied,  on   the   part  of  the   defendants  to  the  _ 

Government  to   execute    the   repairs      In  a   suit   by  the    Secietary   of    State   to      APPEL- 

recover  from  the  defendants  their  share  of  the  cost  incurred :  L   _ 

Held,  that  the  plaintiff  was  entitled  under  Contract  Act,   Section   70,  to  re-       Civrr 
cover  part  of  the  cost  incurred,  estimated  with  reference  to  flic  irrigable  aiea 
of  the  villages  owned  by  the  plaintiff  and  defendants,  respectively  

[F.,  16  Ind    Cas   692  (693)  =  1912  M  W  N  950,  10  Ind    CTIS    694=7  NLK    11  (12)     21        8*     4 
TLR    142,  Appr,  38  C.  1  (12)  — 12  C  L  J   566=14  CWN  945=6  Ind   Cas   810,     M.,L.  J. 
Appl.,  32  C   374  (377)  ,  2  C  L  J    311 ,  12  C  P  L  R   4  (7)  ,  R ,  32  A.  25  (28)=6  A          20S. 
L  J   947=4  Ind    Cu«>   706    33  M    15  (22)=3  Ind    Cas    110=19  M  L  J    489=6  M 
LT   162,  33  M    189  (195)=5  Ind    Cas    318=7  MLT   249,  5  Lnd    Cas    742=20 
Al  L  J    722  (725)=7  M  LT   74,  14  CV\  N    699=6  Ind    Cas    341  (342),  11   Ind 
Cas    155  (159),  15  Ind    CHS    55  (56)  7  OC    146  (151)] 

APPEAL  against  the  decree  of  S  Russell,  District  Judge  ot  Chmgieput, 
in  original  suit  No  10  of  1892 

Suit  by  the  Secretary  of  State  to  recovei  from  two  zemindars  their 
respective  shares  of  the  cost  of  repairing  a  ceitam  lank  by  which  weie 
irrigated  certain  lands  of  the  defendants  as  well  as  nuyatwan  lands  held 
under  Government  The  District  Judge  passed  a  deciec  toi  a  poition  ot 
the  plaintiff's  claim  against  which  the  piesent  appeal  was  piefencd  by 
the  defendants 

Sankara  Menon  and  Masilamani  Pillai,  for  appellants 

Mr    K    Btown,  for  respondent 

JUDGMENT 

The  question  laised  by  this  appeal  is  whethei  the  defendants  being 
the  proprietors  of  ceitain  villages  irrigated  by  the  Parayankulattur  tank, 
can  be  made  liable  for  the  costs  of  repairs  of  that  tank  incurred  by 
the  Government  Inasmuch  as  other  villages  held  under  Government  arc 
irrigated  by  the  same  tank  [89]  the  Government  \\ere  under  an 
obligation  to  make  the  repairs,  and  it  is  found  as  a  lact,  and  not  disputed, 
that  the  repairs  were  necessary  for  the  pieservation  of  the  tank  There 
are  no  definite  findings  by  the  District  Judge,  and  the  evidence  is  not 
clear  as  to  the  circumstances  under  which  the  repairs  weie  undertaken  by 
Government  But  it  seems  clear  from  the  defendants'  own  statements 
that  they  were  aware  that  the  repairs  were  being  executed  (see  1313) 
The  averment  to  that  effect  made  in  the  plaint  is  not  denied  in  the 
written  statement,  and  it  is  not  the  defendants'  case  that  they  were 
themselves  anxious  to  execute  the  repairs  except  m  the  capacity  of 
contractors,  or  that  the  act  of  the  Government  in  undertaking  the  woik 
was  m  any  way  wrongful  or  improper  The  contention  on  the  defendants1 
pait  is  that  the  Government  were  bound  to  do  the  icpaiis  at  their  own 
expense  and  not  entitled  to  charge  the  zemindar  A  hirlhei  point  of 
minor  importance  is  also  taken,  viz  ,  that  the  District  Judge  has  not  made 
a  fair  apportionment  of  the  cost  of  the  work,  having  legaid  to  the  interests 
of  the  Government  villages  and  zemindars'  villages  in  the  imgation  secured 
by  the  tank 

On  the  part  of  the  defendants  it  was  aigued  that,  as  there  was 
no  contract  between  them  and  the  Government  and  no  joint  liability 
such  as  could  give  rise  to  an  action  for  contribution,  the  present 
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1804  ac^on  could  not  be  maintained;  and  the  case  of  Leigh  v.  Dickeaon  (1) 
OCT  18  was  re^e^  on>  ^n  ^a^  case  ^e  parties  were  tenants-in-common  of 
a  house,  and  the  claim  made  was  in  respect  of  money  expended 
on  substantial  and  proper  repairs.  In  this  view  of  the  facts  the 
present  case  may  be  distinguished,  and  another  ground  of  distinction 
is  that  in  the  present  ca£e  the  remedy  of  partition  is  not  available.  In 
his  judgment,  Pollock,  B.,  expressly  distinguished  the  case  from  those 
in  which  "  it  has  been  held  that,  where  an  outlay  is  in  the  nature  of 

salvage,  all  interested  in  the  thing  saved  are  bound  to  contribute." — 
Leigh  v.  Dickeson  (2).  But  in  the  Court  of  Appeal  where  the  judgment  of 
Pollock,  ^B.,  adverse  to  the  claim  was  affirmed,  the  decision  was  put  upon 
grounds  which  cover  cases  in  which  an  outlay  necessary  for  the  preserv- 
ation of  the  thing  in  which  the  parties  are  interested,  has  been  made. 
Indeed,  Cotton,  L.  J.,  starts  by  assuming  "  that  the  house  was  in  a  bad 

state  of  repair  "  and  that  the  repairs  executed  by  the  defendant  were 
[90]  necessary.  — Leigh  v.  Dickeson  (I).  His  decision  amounts  to  this, 
that,  in  the  absence  of  a  request  and  in  the  absence  of  a  common  obli- 
gation to  repair,  no  action  for  contribution  will  lie  at  the  suit  of  one 
tenant  in  common  against  another,  and  that  was  the  judgment  of  the 
Court  of  Appeal.  No  reference  is  made  by  any  of  the  Lords  Justices  to 
the  doctrine  of  salvage.  In  a  later  case  where  the  question  related  to 
a  policy  of  life  insurance  and  the  claim  was  made  in  respect  of  a  pre- 
mium paid  by  the  mortgager,  the  Court  of  Appeal  distinctly  held  thai 
the  doctrine  of  salvage,  as  understood  with  reference  to  maritime  cases, 
had  no  application,  and  Bowen,  L.  J.,  States  as  the  general  principle  that 
work  and  labour  done  or  money  expended  by  one  man  to  preserve  the 
property  of  another  do  not,  according  to  English  Law,  create  any  obliga- 
tion to  repay  the  expenditure.  In  the  course  of  the  argument  (page  239) 
he  observes  that  the  law  is  laid  down  too  widely  in  the  notes  to 
Lampleigh  v.  Brathwaib  (3).  It  follows  also  from  these  decisions,  which 
after  all  only  re-affirm  what  has  been  said  in  earlier  cases,  that  the  state- 
ment of  law  made  by  Chancellor  Kent  and  cited  in  Leigh  v.  Dickeson  (2) 
cannot  be  accepted  as  correct  according  to  English  authorities  (see  Kent's 
Commentaries).  As  a  general  rule,  a  man  cannot  be  made  liable  for 
good  services  rendered  under  circumstances  giving  him  no  option  of 
declining  or  accepting. 

In  thei  present  case  it  is  clear  that  the  facts  do  not  Sing  it  within 
either  of  the  two  exceptions  above  mentioned.  There  was  no  common 
obligation  to  repair  the  tank,  the  zemindar*  and  the  Government  are  liable 
to  their  tenants,  respectively,  and  the  tenants  of  the  one  could  not,  it  is 
conceived,  make  the  other  responsible  for  mere  neglect  to  maintain  the 
tank.  The  exception  which  covers  the  case  of  joint  debtors,  one  of  whom 
pays  the  whole  debt,  cannot  apply,  and  it  is  at  least  doubtful  whether  on 
any  principle  of  contribution  or  indemnity  the  plaintiff  could  recover — 
Leigh  v.  Dickeson  (1),  Dering  v.  The  Earl  of  Winchelsea  (4),  Moule  v. 
Garrett  (5).  Again,  there  was)  no  request  on  the  part  of  the  zemindars, 
and  though  it  is  possible  that  if  the  facts  were  properly  ascertained,  a 
request  might  have  been  implied,  the  District  Judge  has  not  found  that 
such  implication  ought  to  be  made.  According  to  [91]  the  English 
authorities  it  would  seem,  therefore,  that  the  action  mufet  fail. 


(i)  L.R.  15  Q.B.D.  60  (2)  L.R.  12  Q.B.D.  194 

(3)   i  Smith's  Leading  Cases,  160.  (4)  2  B.  ft  P.  270. 

(5)  L.R.  7  Ex.  id. 
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But  the  plaintiff's  Counsel  relies  on  Section  70  of  the  Contract  Act 
and  invites  us  to  hold  that  a  rule  of  law,  differing  from  that  found  in  the 
English  cases  has  been  there  laid  down  By  that  section  three  conditions 
are  required  to  establish  a  right  of  action  at  the  Suit  of  a  person  who  does 
anything  for  another  The  thing  must  be  done  lawfully,  it  must  be  done 
by  a  person  not  intending  to  act  gratuitously,  and  the  person  for  whom 
the  net  is  done  must  enjoy  the  benefit  of  it  Theie  can  be  little  doubt 
that  the  statement  of  the  law  is  derived  from  the  notes  to  Lamplcigh  v 
Brathwait,  and  perhaps  indirectly  from  the  Roman  law  (see  Stokes' 
Introduction  to  Contract  Act)  The  learned  authors  of  Smith's  Leading 
Cases,  wRen  enumerating  the  instances  in  which  the  request  necessary  to 
constitute  a  cause  of  action  in  the  case  of  an  executed  consideration  mav 
be  implied — gives  as  the  second  instance  "  where  the  defendant  lias 
adopted  and  enjoyed  the  benefit  of  the  consideration  " — Lampleigh  v 
Brathwait  (I).  That  is  the  very  statement  of  law  which,  according  to 
Bowen,  L  J  ,  is  too  wide — nevertheless  it  is  the  law  we  have  to  apply 
and  we  ought  not  to  be  deterred  from  doing  so,  because  the  rule  is  not  in 
harmony  with  English  decisions  (see  Lord  Herschell's  observations —  Bank 
of  England  v  Vagliano  Brothers  (2)  or  because  the  application  of  it  may 
be  difficult. 

Certainly  there  may  be  difficulties  in  applying  a  rule  stated  in  such 
wide  terms  as  is  that  expressed  in  Section  70  According  to  the  section  it 
is  not  essential  that  the  Act  shall  have  been  necessary  m  the  sense  that  it 
has  been  done  under  circumstances  of  pressing  emergency,  or  even  that  it 
shall  have  been  an  act  necessary  to  be  done  at  some  time  for  the  preserva- 
tion of  property.  It  may  therefore  be  extended  to  cases  into  which  no 
question  of  salvage  enters  It  is  not  limited  to  persons  standing  in  parti- 
cular relations  to  one  another,  and  except  in  the  requirement  that  the  Act 
shall  be  lawful,  no  condition  is  prescribed  as  to  the  circumstances  undev 
which  it  shall  be  done 

In  the  present  instance  the  relations  of  the  parties  are  peculiar  For- 
merly as  it  appears  all  the  eleven  villages  irrigated  by  the  tank  were 
zemmdan  villages  Seven  of  them  have  been  severed  [92]  from  the 
zemindan  and  become  ordinary  raiaytwan  villages  As  a  consequence  of 
the  severance  the  duty  to  maintain  the  tank  has,  so  far  as  concerns  these 
latter  villages,  devolved  on  Government  Afc  has  already  been  observed 
the  remedy  which  is  open  to  tenants-in-common  who  cannot  agree  about 
the  enjoyment  of  property  is  nqt  available  to  persons  situated  as  are  the 
parties  in  the  present  case  In  their  relation  to  the  tank  their  position 
may  be  compared  to  that  of  the  owners  of  two  houses  supported  by  a 
party  wall  (see  Story's  ifq  ,  Juris  ),  in  respect  of  which,  if  partition  is 
legally  possible,  it  is  at  any  rate  m  fact,  impracticable  See  Waiaon  v 
Gray  (3),  Bell's  Commentaries  (1085) 

Now  taking  the  terms  of  Section  70,  we  have  to  see  first  whether  an 
act  was  done  by  the  plaintiff  for  the  defendants  not  intending  to  do  so 
gratuitously  Here  are  two  questions  of  fact  involved  First,  were  the 
repairs  executed  for  the  defendants?  In  a  case  wheie  the  plaintiff  has 
himself  no  interest  in  the  matter  as  in  the  case  put  in  the  illustration  of 
A  saving  B's  property  from  fire,  there  can  hardly  be  any  doubt  as  to  the 
answer  to  be  given  to  the  question  The  case  is  that  to  which  in  the  first 


(i)  i  Smith's  Leading  Cases,  160 
(3)  L  R    14  Ch.  D    192 


(2)   (1891)  App.  Cas    145. 
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1894      ins^ance  fche  rule  of  Roman  law  giving  a  right  of  action  to  the  negotiorum 
OCT   18    9estor  was  applicable, 

Tlie  fact  that  the  plaintiff  had  an  interest  in  the  matter  may  show  that 
he  was  acting  on  his  own  account  only.  England  v.  Mareden  (1) 
affordfe  an  illustration.  But  it  is  obvious  that  a  person  doing  an  act  in 
which  he  is  himself  interested  may,  at  the  same  time,  intend  to  act  for 

another.     Section  69  and  the  cases  on  which  it  is  founded  (see  Moule  v. 

18  M.      Garrett  (2),  make  it  clear  that  a  payment  made  by  a  party  interested  may 

88    4       be  recovered  and  it  would  be  inconsistent  to  hold  that  services  done  would 

M.L.  J.    not   equally   give   a   right   of   action.     Having   mentioned    Section   69,    we 

**  •        ought  to  add  that  the  plaintiff  cannot  rely  directly  upon  it,   because  the 

interest  of  the  plaintiff  and  the  duty  of  the  defendants  related  to  the  doing 

of  work  and  not  to  the  payment  of  money. 

The  question  whether  the  act  was  done  for  the  defendants  is  one 
which  must  be  determined  according  to  the  circumstances  of  the  case,  for 
one  of  two  persons  having  a  common  interest  in  property  may  or  may  not 
intend  to  act  for  the  other  in  the  execution  of  [93]  work  upon  the  property. 
The  fact  that  the  latter  was  benefited  by  the  work  doefc  not  necessarily 
show  that  it  was  done  for  him.  We  think  there  must  be  a  finding  upon 
this  question  There  must  also  be  a  finding  on  the  question  of  intention 
whether  or  not  the  intention  of  Government  was  to  do  the  repairs  at  their 
own  cost  without  making  any  charge  on  the  zemindar. 

Then  comes  the  question  whether  in  executing  the  repairs  the  Gov- 
ernment acted  lawfully.  It  is  clear  that  actual  consent  or  request  on 
the  part  of  the  defendants  need  not  be  proved.  It  is  because  the  party 
interested  is  absent  and  had  given  no  mandate  that  the  right  of  action 
on  the  part  of  the  negotiorum  gestor  accrues — Justinian  Institutes  Lib. 
Ill,  Tit  XXVII.*  On  the  other 'hand,  if  the  Roman  law  is  to  be  followed 
it  must  be  shown  that  the  act  done  is  one  to  which  the  party  to  be  charged 
would  have  assented  had  he  been  consulted  and  the  doing  of  which  he 
had  not  forbidden.  (See  Colquhoun  Boman  Civil  Law,  §  1766,  &c.). 

It  is  plain  that  the  section  ought  not  to  be  so  read  as  to  justify  the 
officious  interference  of  one  man  with  the  affairs  or  property  of  another, 
or  to  impose  obligations  in  respect  of  services  which  the  person  sought  to 
be  charged  did  not  wish  to  have  rendered. 

In  the  prefcent  case  there  can  be  no  doubt  that  the  Government  acted 
lawfully  in  repairing  the  tank.  The  act  was  lawful  whether  done  with  a 
view  of  benefiting  all  the  villages  under*  the  tank  or  the  Government 
villages  only,  and  whether  ou  not  done  with  the  intention  of  charging  the 
zemindars.  Having  regard  to  the  fact  that  the  zemindars  knew  of  the 
intention  to  execute  the  repairs  and  did  not  disapprove,  we  think  that  if 
the  repairs  were  done  for  the  zemindars,  they  were  done  lawfully  tor 
them. 

The  final  condition  required  by  the  section  is  that  the  person  charged 
should  have  enjoyed  the  benefit  of  the  act  done.  On  this  question  an 
issue  was  raised,  but  the  finding  on  it  is  not  satisfactory.  Indeed  the 
District  Judge  does  not  purport  to  deal  with  it  exactly.  Seen  that  the 
greater  number  of  the  villages  irrigated  by  the  tank  are  raiyatwari 
villages,  prima  facie,  we  should  suppose  that  the  benefit  derived  by  the 
zemindars  from  the  repairs  was  less  than  that  derived  by  Government. 

*  [  P.  386— ED  ] 
(i)  L.R.  i  C.P   529.   »  (3)  L!l.  5  Ex,  132  on  appeal,  L.R,  7  Ex.  IOT 
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Regard  must  be  had  to  the  irrigable  area  of  the  villages  owned  by  Govern- 
ment and  the  zemindars  respectively  The  fact  that  kist  is  paid  by  the 
zemindars  has  nothing  to  do  with  the  matter  If  the  cultivated  area 
belonging  to  the  Government  villages  and  [94]  watered  by  the  tank  is 
larger  than  that  of  the  zemindar's  villages  the  Government  has  m  the 
same  proportion  been  the  greater  gainer  by  the  pieservation  of  the  tank 
There  must  be  a  distinct  finding  on  the  fifth  issue 

The  finding  is  to  be  submitted  within  one  month  from  the  date  of 
the  re-openmg  of  the  Court  after  the  lecesa,  and  seven  days  will  be  allowed 
for  filing  objections  after  the  finding  has  been  posted  up  in  this  Court 

In  compliance  with  the  above  order,  the  Distnct  Judge  submitted  the 
finding  in  the  following  terms 

I  find  that  the  plaintiff  did  not  intend  to  do  this  woik  gratuitously 

for  the  defendants 
There  can  be  no  doubt  defendants  have  enjoyed  the  benefit  of  the 

work 

This  appeal  came  on  for  final  disposal,  and  the  Court  delivered  the 
following 

JUDGMENT  (FINAL) 

The  finding  on  the  first  issue  is  not  questioned 

As  to  the  second  issue  there  is  some  evidence  that  the  plaintiff  did 
not  intend  to  do  the  work  gratuitously,  and  there  is  certainly  no  evidence 
to  the  contrary 

We  must  accept  the  finding  and  dismiss  the  appeal  with  costs 


18  M.  94. 

APPELLATE   CIVIL 
Before  Mr,   Justice  Muttuaami  Ayyar  and  Mr.  Justice  Shephard 
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SRINIVASACHARIAR  (Plaintiff),   Appellant  v    RANGAMMAL 

AND  OTHERS  (Defendants  Nos    1,  2  and  3),  Respondents  * 

[10th  September  and  15th  November,  1894  ] 

C\v\\  Procedure  Code— Act  XIV  of  1882,  Sections  171,  568  and  582— Remand— Direc- 
tion by  Appellate  Court  foi    the  taking  of  further  eindence 

In  a  suit  on  a  hypothecation  bond  the  plaintiff  relied  in  bar  of  limitation  on 
endorsements  of  part-payments  appearing  on  the  bond  The  Court  of  First 
Instance  held  that  the  endorsements  were  genuine  The  Court  of  First  Appeal 
remanded  the  suit  for  further  evidence  to  be  taken  with  regard  to  the  endorse- 
ments and  [95]  directed  the  Court  to  record  an  opinion  on  the  question  of  the 
handwriting  of  the  endorsements ,  and  held  upon  the  return  of  the  evidence 
that  the  endorsements  were  forgeries  and  dismissed  the  suit 

Held,  that  the  evidence  taken  on  the  remand  was  legally  admitted 
SECOND  appeal  against  the  decree  of  W    Dumergue,  District  Judge  of 
Trichmopoly,    in   appeal    suit   No     1    of   1891,   reversing   the   decree   of   P 
Dorasami  Ayyar,  District  Munsif  of  Trichmopoly,  in  original  suit  No    210 
of  1889 

Suit  to  recover  principal  and  interest  upon  a  hypothecation  bond, 
dated  8th  September  1886  In  bar  of  limitation  reliance  was  placed  on 
endorsements  of  part-payments  appearing  on  the  instrument  sued  upon, 
which  were  alleged  by  the  defendants  to  be  forgeries  The  District 
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1194      Munsif  held  that  the  endorsements  were  proved  and  passed  a  decree  for 
Nbv.  15.  tne  plaintiff.     On  appeal  the  then  District  Judge  of  Triehinopoly  directed 
that  further  evidence  be  taken  by  the  District  Munsif  as  to  the  hand- 
writing of  the  endorsements  in  question. 

The  then  District  Munsif,  recorded  further  evidence  as  directed,   and 
found  that  the  endorsements  had  been  forged.     This  finding  was  adopted 
on  appeal  by  the  District  Judge  of  Triehinopoly,  who  accordingly  reversed 
18  M.  94.    the  decree  and  dismissed  the  suit. 

The  plaintiff  preferred  this  second  appeal. 

Mr.   Wedderburn  and  Ftangachariyar,  for  appellant. 

Pattabhirama  Ayyar,  for  respondents. 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — It  is  conceded  that  but  for  the  endorsements 
on  the  hypothecation  bond  A,  the  suit  would  be  barred  by  limitation. 
The  District  Judge  concurs,  in  the  finding  of  the  District  Munsif  on  remand 
that  the  endorsements  are  not  genuine.  It  is  contended  on  behalf  of  the 
appellant  that  the  finding  is  illegal,  as  it  rests  upon  evidence  improperly 
admitted  on  appeal.  It  is  urged  that  the  District  Judge  was  in  error  in 
remanding  the  case  for  further  evidence  and  that  the  remand  is  illegal. 
The  third  issue  recorded  in  this  suit  was  whether  the  claim  was  barred 
by  limitation;  and  upon  the  evidence  originally  adduced  by  the  parties 
with  reference  to  that  issue,  the  District  Munsif  came  to  the  conclusion 
that  the  endorsements  were  genuine  and  that  the  suit  was  not  barred  by 
limitation.  On  appeal,  however,  defendants  objected  to  the  finding. 
Thereupon,  the  District  Judge  considered  it  desirable  that  further  evidence 
should  be  taken  [96]  as  to  the  handwriting  of  the  two  endorsements  of 
payments  and  that  there  was  a  large  number  of  disinterested  witnesses 
well  acquainted  with  the  handwriting  of  the  deceased  Tirumala  Tliatha 
Chariar,  who  made  the  endorsements.  On  this  view,  he  remanded  the 
suit  for  further  evidence  being  taken,  and  this  procedure  on  the  part  of  the 
District  Judge  is  impugned  as  illegal.  Though  the  order  purports  to  re- 
mand the  suit,  there  was  no  remand  within  the  meaning  of  Section  562  of 
the  Civil  Procedure  Code.  In  substance,  it  was  only  an  order  that  further 
evidence  be  taken  on  the  third  issue  and  that  such  evidence  be  returned 
to  the  Di&trict  Court  with  the  opinion  of  the  District  Munsif  as  to  its 
effect  on  the  question  of  the  handwriting  in  which  the  endorsements  are 
made.  Our  decision  must,  therefore,  depend  on  the  construction  we  put 
upon  Section  568,  Civil  Procedure  Code,  and  its  scope.  The  first  principle 
to  be  remembered  in  connection  with  that  section  is  that  the  production 
of  additional  evidence  in  appeal  is  not  a  matter  of  right  and  the  section 
accordingly  confers  a  discretionary  power  on  the  Appellate  Court.  The 
general  rule  is  that  the  Appellate  Court  ought  to  decide  the  appeal  on  those 
materials  only  which  the  parties  think  proper  to  furnish  in  the  Court 
of  First  Instance  and  not  on  substantially  new  evidence  introduced  on 
appeal  to  mend  the  case  of  either  party. 

The  first  exception  mentioned  in  Section  568  is  where  the  Court  of 
"First  Instance  refuses  to  admit  evidence  which  ought  to  have  been  admit- 
ted. This  is  founded  on  the  principle  that  neither  party  shoud  be  impro- 
perly precluded  from  putting  before  the  Court  such  materials  as  he  desires 
to  furnish  for  decision,  provided  that  they  are  proper  materials. 

The  second  exception  mentioned  in  Section  568  is  when  the  Appel- 
late Court  requires  any  document  produced  or  any  witness  examined  to 
enable  it  to  pronounce  judgment  01^  for  any  other  substantial  cause.  This 
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is  a  discretionary  pimer  conferred  upon  the   Appellate   Courts  in  the   in- 

terests  of  justice      With  reference  to  it  Lord  We&tbury  observes  that  the    N()V   15 

power  to  take  fresh  evidence  is  a  power  \\hich  may  be  very  wholesome,       

but  adds  that  the  reasons  for  exercising  the  power  should  always  be  APP|lL 
recorded,  This  i£  necessaiy  to  see  whethei  (lie  discretionary  power  is 
carefully  exercised  and  new  evidence  is  not  lightly  introduced  into  /  ' 
the  record  Lord  Westbury  further  remaiks  that  the  power  should  be  very 
sparingly  exercised,  because  when  it  is  not,  done  at  the  [97]  instance  ig~jvT~94 
of  the  parties  but  at  the  suggestion  ot  the  Com  I  itseli,  witnesses 
may  be  called  who  are  not  the  witnesses  the  paities  themselves  Mould 
have  thought  fit  to  call,  and  it  is  possible,  that  the  nov\  original  enquiu 
by  the  Court  may  be  itself  imperfout  and  not  sufficiently  extensive  to 
answer  the  purposes  Of  justice  Whilst  pointing  out  this  danger  likely 
to  arise  from  the  Appellate  Court  lightly  mhoducing  new  evidence,  the 
Judicial  Committee  say  that  no  general  rule  can  he  laid  down,  whilst  Lord 
Westbury  consult') s  that  it  is  a  vei\  wholesonm  power  jf  exercised  cau- 
tiously and  within  proper  limits,  Gnuya  Gobmtl  ^fltncUll  \  Tin  Collector  of 
the  Twintij-foui  Pnqunnaha  (1)  As  regards  the  second  case  mentioned  m 
Section  568,  it  was  held  with  rofeienco  to  Section  flfM  of  Act  VTII  ot  1859 
that  tho  Appellate  Comt  might  take  fresh  evidence  where  the  evidence  has 
been  taken  so  imperfectly  by  the  Court  of  First  Instance  that  the  lowei 
appellate  Court  cannot  pass  a  satisfactory  judgment,  Joog  Maya  Debia 
v  Ramchundcr  Chaiterjce  (2),  Moheah  Chunder  Dosa  v  Madhiib  Chunder 
Sirdar  (3)  In  the  case  before  us  the  new  evidence  taken  was,  in  my 
opinion,  taken  in  the  proper  exercise  of  the  discietion  vested  in  the  Appel- 
late Court  The  enquiry  as  to  the  genuineness  of  the  endorsements  was 
so  impel tect  and  incomplete  that  the  Judge  found  it  difficult  to  pioceed  to 
judgment  without  the  evidence  of  several  disinterested  persons  who  were 
acquainted  with  the  handwriting  of  the  person,  who  was  alleged  to  have 
made  the  endorsements  The  result  was  that  in  the  light  of  the  new  evi- 
dence, both  Courts  came  to  the  conclusion  that  the  endorsements  were 
forged  The  new  evidence  ordered  to  be  taken  was  ordered  to  cure  a  defect 
in  the  enquiry  made  by  the  Court  of  First  Instance,  and  to  enable  the  Court 
to  value  the  existing  evidence  in  the  light  of  disinterested  evidence  There 
is  nothing  to  show  that  it  was  one-sided  or  not  sufficiently  extensive  for 
purposes  of  justice 

Again,  as  for  the  appellant's  contention  that  Exhibits  III  to  XI  are 
not  proved,  it  must  be  observe^  that  the  District  Munsif  refers  to  tho 
evidence  in  detail  and  names  the  witnesses  who  prove  them  This  second 
appeal  fails  and  I  would  dismiss  it  with  costs 

SHEPHARD,  J  — On  the  first  hearing  of  the  appeal  the  District  Judge, 
by  order,  dated  2nd  December  1891,  remanded  the  case  to  the  District 
Munsif  for  further  evidence  with  a  direction  to  the  [98]  District 
Munsif  to  return  such  evidence  together  with  his  opinion  on  the  question 
of  the  handwriting  of  the  endorsements  The  reason  given  by  him  for 
taking  this  course  was  that,  in  his  opinion,  there  must  be  in  existence 
papers  signed  by  the  alleged  writer  of  the  endorsements  and  witnesses  who 
would  be  able  to  speak  to  his  writing 

It  is  quite  clear  that  the  case  was  not  one  in  which  a  remand,  as  that 
term  is  used  in  the  Code,  was  legally  possible— nor  m  fact  did  tho  Judge 
purport  to   remand   the   case   in   the   manner   prescribed    bv    Section    5R2 
Again,  it  is  clear  that  Section  566  connot  be  called  in  md,  for  there  was  no 

_ « 
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1894      omission  on  the  part  of  the  Di&trict  Munsif  to  determine  any  question 

Nov.  IS.   °*  *ac*  or  fr&me  or  try   any   issue.     The  only  provision   of  this  part   of 

*         the  Code  which  can  be  indicated  as  justifying  the  order  of  the  Judge  is 

APPEL-    ^at   contained  in   Section  568,   and   that   section  does  not  authorize  the 

LATE      Appellate  Court  to  call  for  an  opinion  on  the  new  evidence.     It  was  con- 

CIVIL      t>en(led  that  the  circumstances  were  not  such  as  to  justify  the  application 

"     of  that  section  at  all  and  that,  at  any  rate,  the  District  Judge  who  ulti- 

II  M.  94.  m&tety  disposed  of  the  appeal  ought  not  to  have  treated  the  District  Mun- 
sif's  opinion  given  in  pursuance  of  the  order  of  the  Judge  as  a  legal  finding 
or  judgment.  On  the  respondents'  behalf  reliance  was  placed  on  Clause  (6) 
of  Section  568,  and  it  was  said  that  if  the  examination  of  further  wit- 
nesses was  not  required  to  enable  the  Appellate  Court  to  pronounce 
judgment,  there  was  at  any  rate  '  other  substantial  cause  '  justifying 
the  order  of  the  Judge.  We  were  also  referred  to  the  provisions  of 
Chapter  XIV  and  especially  Section  171  which  enables  the  Court,  if 
at  any  time  it  thinks  necessary,  to  cause  any  person  to  be  examined 
as  a  witness,  and  to  the  provisions  of  Section  582  giving  the  Appellate 
Court  the  same  powers  and  imposing  upon  it  the  same  duties  as  are 
conferred  and  imposed  by  the  Code  on  Courts  of  original  jurisdiction. 
Seeing  that  by  Section  568  special  provision  is  made  for  particular 
cases  in  which  Appellate  Courts  may  require  additional  evidence,  -I 
think  it  is  impossible  to  hold  that  an  Appellate  Court  should  in  such 
cases  exercise  the  general  powers  given  by  Section  171.  The  two  sec- 
tions must  be  read  together  and  the  conditions  imposed  by  the  latter 
section  must  not  be  disregarded.  I  have  felt  great  doubt  on  the  question 
whether,  in  the  circumstances  of  the  present  case,  the  act  of  the  Judge  in 
permitting  fresh  evidence  to  be  taken  could  be  justified.  According,  how- 
ever, to  the  cases  [99]  decided  on  this  Section  568  and  the  corresponding 
section  of  the  Code  of  1859,  it  must  be  taken  that  the  law  does  allow,  a 
discretion  to  the  Appellate  Court  and  that  it  cannot  be  said  to  be  illegal 
to  admit  evidence  as  was  done  in  the  present  case.  It  cannot  be  said 
that  the  Judge  gave  no  reasons  for  this  order.  I  agree  with  the  conclu- 
sion at  which  SIR  T  MUTTUSAMI  AYYAR  has  arrived. 


18  M.  99  (P.B.). 

APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.t  Chief  Justice, 

Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


VEERAMMA  (Defendant  No.   1),  Appellant  v.   ABBIAII  AND 
ANOTHER   (Defendant  No.   2   and  Plaintiff),    Respondent*.* 
[3rd  and  24th  March,  and  28rd  and  24th  November,  1893 
and  30th  April  and  18th  October,  1894.] 

Limitation  Act—Act   XV   of   1877,   Section   7— Registration   Act— Act   111   of    1877, 
Section  77 — Suit  by  infant  to  enforce  registration — Special  rule  of  limitation. 

The  Registration  Act,  1877,  being  a  special  Act  complete  in  itself,  the  provi- 
sions of  Limitation  Act,  Section  7,  do  not  apply  to  suits  instituted  under  Section 
77  for  a  decree  directing  a  document  to  be  registered : 

Held  accordingly,  that  a  .suit  by  an  infant  to  enforce  the  registration  of  & 
conveyance  having  been  instituted  more  than  thirty  days  after  refusal  on  the 
part  of  a  registrar  to  register  it  is  barred  by  limitation. 
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[N.F..  30  B   275  (288)=7  Bom   L  R  697.  F,  24  \  402  (418)  ,  30  C   532  (535)  :  20  M 
249  (250),  22  M    170  (181)^=8  ML  1    205  (266)  ,  34  M    SOS  (!&)=S  find    Cas 
884=20  MLJ    283=7  M  L.T    132,   R.,  34  A    4%=10  ALJ    3=16  Incl.  Cas     °CT-  18 
149  (152),  20  13    543  (547),   18  M    484  (480),  20  M    476  (478,80),  23  M    389       - 
(397),  12  Bom    L  R   27  (31),  16  C\VN.  721  (723),  4  OC    182  (186)  ]  FULL 


SECOND    appeal    againj&t    the    decree    of    G     T     Mackenzie,    District 
Judge  of  Kistna,  in  appeal  suit  No    515  of  1891,  modifying  the  decree  of    ig  M  §9 
D    Raghavendra  Ran,  District  Munsif  of  Karempudi,  in  original  suit  No    63      rFB'l 
of  1890  l   '    i;i 

The  plaintiff  was  an  infant  and  he  sued  by  his  nexti  friend  to  enforce 
registration  of  a  conveyance,  dated  30th  August  1880,  imd  executed  by 
one  Ycgamma,  deceased,  in  his  favour 

It  appeared  that  the  conveyance  was  piesented  for  registration  to  the 
Sub-Registrar  of  Naiasaraopet,  who  refused  to  register  it  on  15th  Octobei 
1889,  and  that  by  an  order,  dated  14th  January  1890,  the  District  Registrar 
declined  to  interfere  and  direct  its  [100]  registration  and  that  the  plaint 
in  this  suit  was  presented  on  14th  February  1890 

The  District  Munsif  pas&ed  a  decree  foi  the  plaintiff  without  costs  and 
on  appeal  the  District  Judge  modified  the  dcciee  h\  directing  that  the 
defendant  should  pay  the  costs  of  the  plaintiff 

The   defendant    pi  ef  erred   this    second    appeal 

Siiramulii   Sastn,    for   appellant 

N  may  ana  Pan,  for  lespondent 

The  second  appeal  came  on  for  hearing  before  Collins,  C  J  ,  und 
Shephard,  J  ,  and  then  Lordships  made  the  following  order  of  refeience  to 
Full  Bench 

ORDER  OF  REFERENCE  TO  FULL  BENCH 

The  question  is  whether  this  suit,  being  instituted  after  the  thirty 
days  allowed  by  Section  77  of  the  Registration  Act,  is  ncveitheless  main- 
tainable by  resison  of  the  plaintiff's  infancy  The  Courts  below  have 
given  judgment  in  his  favour  holding  that  the  provisions  oi  Section  7  of 
the  Limitation  Act  are  applicable  to,  and  govern,  a  suit  for  which  special 
provision  is  mnde  by  the  abovementioned  section  of  the  Regishation  Act 

The  respondent's  vakil  in  support  of  this  judgment,  \Uule  admitting 
that  there  are  decisions  to  the  contrary  in  the  other  High  Couits,  relies 
on  the  judgment  of  this  Court  in  Kullayappa  v  Lakahmipathi  (1),  where 
it  is  said  that  it  has  been  several  times  decided  that  the  general  sections 
of  the  Limitation  Act  are  applicable  to  suits  for  which  periods  of  limita- 
tion are  prescribed  other  than  those  prescribed  in  the  second  schedule  to 
thej  Act  In  that  particular  case  it  was  held  that  the  plaintiff  in  a  suit 
to  which  Section  78  of  the  Rent  Recovery  Act  applied  was  entitled  to  the 
benefit  of  Section  14  of  the  Limitation  Act  It  was  unnecessary  to 
decide  the  point  which  arises  in  the  present  ca&e  In  this  and  m  the 
earlier  case,  Reference  under  Forest  Act  of  1882  (2)  it  seems  to  have  been 
considered  that  the  language  of  Section  6  justified  the  inference  that  the 
general  provisions  of  the  Act  were  applicable  to  cases  provided  for  by 
special  rules  of  limitation  so  long  as  the  period  prescribed  by  such  rules  was 
not  altered  or  affected  As  a  general  rule,  a  statute  prescribing  rules  for 
special  and  exceptional  cafces  is  not  controlled  by  subsequent  legislation  of 
a  general  character,  Abergavenny  v.  Brace  (3)  Accordingly,  in  a  case  where 

(i)  12  M    467   (470  (2)  10  M«2io.  (3)  LR   7  Ex    170 
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a  claim  [101]  was  made  under  Act  IX  of  1859  to  recover  confiscated  pro- 
OCT,  I*.  Perty»  an(i  ^e  suit  was  brought  more  than  a  year  after  the  seizure  of  the 
*      '  property,  it  was  held  by  the  Judicial  Committee  that  the  di&ability  of  the 

FULL      plaintiff  could  not  save  him  from  the  operation  of  the  section  limiting  the 
J&ENCH.  ^me  to  one  year-     The  following  language  is  used  by  the  Judicial  Commit- 

*  tee: — "  It  was  said  that  the  clauses  in  the  General  Statute,  Act  XIV  of 

18  M.  99    "  1659,  relating  to  disabilities  might  be  imported  into  this  Act,  but  this  can- 

(F.B.).  "  not  properly  be  done  Act  XIV  is  a  Code  of  Limitation  of  general  applica- 
"  tion.  This  Act  is  of  a  special  kind  and  does  not  admit  of  those  enactments 
"  being  annexed  to  it."  Mohummud  Buhadoor  Khan  v.  The  Collector  of 
Bareilly  (I).  See  Phoolbas  Koonwur  v.  Lalla  Jogeshur  Sahoy  (2).  In  a 
recent  case  decided  in  Calcutta  with  reference  to  Section  7  of  the  Limi- 
tation Act  and  to  the  Bengal  Act  VIII  of  1869,  the  Court  for  other  reasons 
arrives  at  the  same  conclusion.  Girija  Nath  Roy  Bahadur  v.  Patani 
Bibee  (3).  It  is  noted  in  that  case  that  the  language  of  Section  7  of  the 
Limitation  Act  referring  to  "  the  same  period  after  the  disability  has  ceased 
"  as  would  otherwise  have  been  allowed  from  the  time  prescribed  therefor 
"  in  the  third  column  of  the  second  schedule  hereto  annexed  "  is  not 
applicable  to  suits  for  which  a  special  period  is  prescribed  by  another 
Act  and  which  therefore  cannot  be  governed  by  any  of  the  articles  in  the 
second  schedule.  This  is  a  consideration  which  makes  the  present 
case  further  distinguishable  from  the  Madras  case  decided  with  regard 
to  Section  14  of  the  Limitation  Act.  Since  the  decision  in  Qirija  Nath 
Roy  Bahadur  v.  Patani  Bibce  (3),  the  question  "  whether  the  provisions 
"  of  Section  14  of  the  Limitation  Act  are  applicable  to  a  suit  for  arrears 
"  of  rent  under  Act  X  of  1859  "  came  before  a  Full  Bench,  and  the  ques- 
tion was  answered  in  the  negative.  The  ratio  decidendi  seems  to  be  that 
the  Act  X  of  1859,  where  it  is  in  force,  is  a  Code  complete  in  itself 
unaffected  by  the  general  law  of  Limitation  Nagendro  Nath  Mullick  v 
Mathura  Mohun  Parhi  (4).  This  decision  can  hardly  be  reconciled  with 
the  decision  in  Golap  Chand  Nowluckha  v.  Kristo  Chunder  Daa  Biswas 
(5),  also  a  case  where  the  rent  law  was  in  question,  or  with  the  reasoning 
founded  on  that  case  in  Khetter  Mohun  Chuckerbutty  v.  Dinabashy  Shaha 
(6^ — which  latter  is  one  of  the  authorities  relied  on  in  Kullayappa  v.  [102] 
Lakshmipathi  (7),  and  also  in  Reference  under  Forest  Act  of  1882  (8). 
The  cases  in  Nijabutoola  v.  Wazir  AH  (9)  and  Khetter  Mohun  Chuckerbutty 
v.  Dinabashy  Shaha  (6),  are  both  cases  of  suits  under  the  Registration 
Act.  The  decision  in  Guracharya  v.  The  President  of  the  Belgaum  Town 
Municipalities  (10)  which  follows  that  in  Golap  Chand  Nowluckha  v. 
Krishto  Chunder  Das  Biswars  (5),  and  Khetter  Mohun  Chuckerbutty  v. 
Dinabashy  Shaha  (6)  is  open  to  the  same  observation,  viz.*  that  the 
authorities  on  which  it  i&  founded,  are  shaken  by  the  Full  Bench  decision 
in  Nagendro  Nath  Mullick  v.  Mathura  Mohun  Parhi  (4). 

In  this  state  of  things  and  considering  the  general  importance  of  the 
question  it  seems  to  us  best  to  refer  to  a  Full  Bench  the  question  whether 
a  minor  plaintiff  suing  under  Section  77  of  the  Registration  Act  for  a 
decree  directing  a  document  to  be  registered  and  presenting  his  plaint 
more  than  thirty  days  after  refusal  on  the  part  of  the  Reg&trar  to  register 
such  document  is  barred  by  limitation? 

This  case  then  came  on  for  hearing  "before  the  Full  Bench. 


(i)  i  LA.  176.  (2)  T  C.  226  (242).  (3)  17  C.  263. 

(4)  18  C.  368.  (s)  5  r    314  (6)  10  C   265  (267), 

(7)  12  M.  467  (471).  (8)  TO  M.  210.  (9)  8  C.  910. 

(10)  8  B.  529- 
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Snramulu  Saatn,  for  appellant 

Narayana  Pan,  for  respondent  No    1  o 

JUDGMENT  OF  THE  FULL  BENCH 

COLLINS,   C  J  — The  question  referred  to  a  Full  Bench  is  whethcir  tlie       FULL 
provisions  of  Section  7  of  the  Limitation  Act  are  applicable  to,  and  ^ovem,     BENCH 

a  suit  for  which  special  provision  is  made  by  Section  77  of  the.  Registra- 

tion  Act  18  M  99 

Act  III  of   1877  appears  to  be  a  Special  Act  complete  in  itself,   and     (F  B ) 
according    to    a    well-established    rule    foi    the    construction    of    statutes    it 
should  be  presumed  that  the  legislature  did  not  intend  by  a  general  enact- 
ment   to    interfere    with    it      Lord    Hatherly,    when    Viee-Cliancellor,    in 
Fitzgerald  v     Champneya   (1)  at  page  782,    thus  states  the*  piopositmn  ot 
law  — "  The    reason    is    that    the    legislature    having    had    its    attention 
directed  to  a  special  sub]ect  and  observed  all  the  cncurnstarices  ot  the 
case   and  provided  for   them,   does  not   intend  by   a   genenil   enactment 
afterwards  to  derogate  from  its  own   act    when    it     makes    no     special 
mention  of  its  intention  to  do  so  " 

Section  77  of  Act  III  of  1877  enacts  that,  when  the  Registmr  [103] 
refuses  to  order  the  document  to  be  registered  under  Section  72  or  76,  any 
person  claiming  under  such  document  01  his  repiesentative,  assign  01  agent 
may  within  thirty  days  after  the  making  of  the  order  of  refusal  institute  in 
the  Civil  Court  a  suit  for  a  decree  directing  the  document  to  be  registered 
It  appears  to  me  that  it  was  the  intention  of  the  legislature  that 
questions  affecting  the  registration  of  deeds  should  bo  as  soon  as  possible 
decided,  and  to  allow  a  number  of  years  to  elapse,  as  in  the  case  of  a  minoi , 
would  be  to  defeat  the  intention  of  the  Act. 

A   Full   Bench   of   the   Calcutta  Court   in   Nagcndro   Natk  MuUick   v 
Mathura  Mohun  Parhi  (2)  have  decided  that  the  provisions  of  Section  14 
of  Act  XV  of  1877  are  not  applicable  for  arrears  of  rent  under  Act  X  of 
1859  on  the  ground  that  Act  X  of  1859  is  a  Code  complete  in  itself 

I  am,  therefore,  of  opinion  that  Act  III  of  1877  being  a  Special  Act 
complete  in  itself,  the  provisions  of  Section  7  of  the  Limitation  Act  do  not 
apply 

MUTTUSAMI  AYYAR,  J. — The  question  referred  for  the  opinion  of  the 
Full  Bench  IB  whether  Section  7  of  the  General  Act  of  Limitation  governs 
a  suit  instituted  under  Section  77  of  the  Indian  Registration  Act  The 
latter  enactment  refers  specially  to  the  subject  of  Registration  and 
Section  77  provides  that,  when  tbe  Registrar  refuses  to  order  a  document  to 
be  registered  undefl  Section  72  or  Section  76,  any  person  claiming  under 
such  document  or  his  representative,  assign  or  agent  may,  within  thirty 
days  after  the  making  of  the  order  of  refusal,  institute  a  suit  for  a  decree 
directing  the  document  to  be  registered  in  such  office,  if  it  be  duly  presented 
for  registration  within  thirty  days  after  the  passing  of  such  decree  Section 
7  of  the  General  Act  of  Limitations  enacts  that  if  a  person  entitled  to 
institute  a  suit  be,  at  the  time  from  which  the  period  of  limitation  is  to 
be  reckoned,  a  minor  or  insane  or  an  idiot,  he  may  institute  the  suit 
within  the  same  period  after  the  disability  has  ceased  afe  would  otherwise, 
have  been  allowed  from  the  time  prescribed  therefor,  by  the  third 
column  of  the  second  schedule  thereto  annexed  The  question  for 
determination  is  whether  a  suit  under  Section  77  of  Act  III  of 
1877  may  be  instituted  within  the  time  prescribed  therefor  after 

(i)  50  LJ    (Ch)  777  (*>  l8  c   368. 
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1894      the    cessation    of    the    disability.     Our    decision    must    depend    on    the 
OCT.  18.   t^"]   construction  to  be  put  on  Section  6  of  the  Limitation  Act  and  on 
the  nature  of  Act  III  of  1877  as  a  Code  complete  in  itself  on  the  subject 
of  limitation. 

The  general  rule  is  no  doubt  that  laid  down  in  Abergavenny  v. 
Brace  (1),  viz.>  that  a  statute  prescribing  rules  for  special/  subjects  is  not 
controlled  by  subsequent  legislation  of  a  general  character.  But  the 
operation  of  this  rule  may  be  precluded  in  regard  to  particular  enactments 
either  by  express  legislation  or  by  the  inference  which  may  be  drawn  from 
the  character  of  a  special  enactment  as  a  complete  Code  or  otherwise 
The  question  must  resolve  itself  ultimately  into  one  of  intention  of  the 
legislature  either  express  or  implied. 

I  may  here  refer  to  two  decisions  of  the  Privy  Council  which  illustrate 
and  explain  the  principles  that  ought  to  guide  our  decision  as  to  implied 
intention.     The  case  of  Mohummud  Buhadoor  Khan  v.    The   Collector  of 
Bareilly  (2)  is  an  authority  for  the  proposition  that  Act  IX  of  1859  is  a 
special  enactment  complete  in  itself  and  that  its  provisions  ure  such  as  do 
not  permit   of   Section   6  of   the   General   Limitation   Act    being   imported 
into   them    without   incongruity.     Their    Lordships    of   the    Privy    Council 
observe    in   that    case    as   follows  — "  That  Act  was  passed  for  the  special 
purpose  of  providing  a  Court  for  the  adjudication  of  claims  of  innocent 
persons  upon  the  property  of  rebels  which   had  been  forfeited  to  the 
Government.     It  established  a  special  Court  consisting  of  three  Commis- 
sioners and  suspended  the  action  of  all  other  Courts  in  respect  of  such 
claims.     Special  modes  of  proceeding  are  established  and  various  clauses 
in  the  Act  refer  to  that   special   course   of  procedure.     There   are   also 
provisions  in  the  Act  which  relate  not  merely  to  the  Court  so  established 
and  the  procedure  under  it,   but  are  of  a  general  character  and  apply 
to  the  property  forfeited  in  whatever  Court  claims  may  be  made  regard- 
ing   it.     Section    20    provided    that    no    suits  brought  by  any  party  in 
respect  to  such  property  shall  be  entertained  unless  it  be  instituted  with- 
in the  period  of  one  year  from  the  date  of  the  attachment  or  seizure  of 
the  property  to  which  the  suit  relates.     It  was  said  that  the  clauses  in 
the  General  Statute  Act  XIV  of   1859  relating  to  disabilities  might  be 
imported  into  the  Act,  but  this  cannot  be  properly  done.     Act  XIV  is  a 
Code  of  Limitation   [108]  of  general  application,  while  this  Act  is  of  a 
special  kind  and  does  not  admit  of  those  enactments  being  annexed  to 
it." 

Again,  in  Mussumat  Phoolbas  Koontvur  v.  Lalla  Jogeshur  Sahoy  (3), 
the  question  arose  whether  a1  suit  brought  under  Section  246  of  Act  VIII 
of   1859  is  governed  by   Sections   11    and   12  of  'Act  XIV   of   1859.     The 
Judicial  Committee  then  held  that  the  appellant  in  that  case  was  under 
disability  within  the  meaning  of  those  sections,  and  that  the  suit  paving 
been  brought  during  disability,   though  after  the  expiration  of  one  year, 
was  brought  in  time.     Their  Lordships  explained  the  grounds  of  decision  in 
these  terms:— "The  two  statutes   (Acts  VIII   and   XIV   of   1859)   were 
passed  in  the  same  year.     The  object  of  the  first  was  to  enact  a  general 
Code  of  Procedure  for  the  Courts  of  Civil  Judicature  not  established  by 
Royal  Charter.     The  object  of  the  second  was  to  establish  a  general  law 
of  limitation  in  supersession  both  of  the  regulations  which  had  governed 
those  Courts  and  of  the  English  statutes  which  had  regulated  the  prac- 
tice of  the  Courts  established  by  Royal  Charter.     Looking  to  the  fifth 
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"  sub-Section  of  the  1st  Section  and  the  3rd  and  llth  Sections  of  Act  XIV 

"  of  1859,  their  Lordships  have  no  doubt  that  the  intention  of  the  Legisla-    OCT.  18 

ture  was  that  the  period  of  limitation  lesulling  from  Section  246  of  Act 

VIII  of  1859  should  in  the  case  of  a  minor  be  modified  by  the  operation       FULL 
of  the  llth  Section  of  Act  XIV  and  that  this  construction  has  obtained     BENCH 

in   the  Courts   m   India  appears   from   the   case   cited,    Hiiro   Soondurec 

Chowdhrain  v    Anundnath  Roy  (>howdhry   (1)  "  18  M<  9ft 

Adverting  to  the  previous  decision  they   Bay  — "  That   case   IB  distin-      tF- B.)- 
guishable  from  the  present       It  arose  upon  a  very  special  statute  and  upon 
11  that  ground  the  judgment  rests  " 

These  cases  were  decided  with  reference  to  Act  XIV  of  1859,  Section  3 
of  which  is  substantially  the  same  as  Section  6/  of  the  present  Limitation 
Act,  and  they  are  authorities  for  the  proposition  thai,  when  the  Act  to  be 
modified  by  Section  6  is  of  a  very  special  kind,  complete  in  itself,  nnd  ii 
does  not  admit  of  the  several  provisions  of  the  Limitation  Act  being 
imported  into  it  without  incongruity  and  without  defeating  the  intention 
of  the  legislature,  it  is  not  controlled  by  the  general  provisions  of  the 
Limitation  Act 

[106]  As  regards  Section  6  of  the  Limitation  Act,  it  is  in  these  terms  — 
When,  by  any  special  or  local  law  now  or  heteafter  m  force  in  Butish 
India,  a  period  of  limitation  is  specially  prescribed  for  any  suit,  nothing 
11  herein  contained  shall  affect  or  alter  the  period  so  prescribed  "  The  lan- 
guage of  the  corresponding  Section  in  Act  IX  of  1871  was  to  the  effect,  that, 
nothing  therein  contained  shall  affect  that  law,  Act  XIV  of  1859,  Section  3, 
provided  that  when  by  any  law  now  or  hereafter  to  be  in  force,  a  shorter 
period  of  limitation  is  prescribed,  such  shorter  limitation  shall  be  applied, 
notwithstanding  this  Act  The  question  is  how  and  whether  the  alteration 
of  the  language  of  Section  6  of  Act  IX  of  1871  is  material  or  significant 
It  is  contended  that  the  present  Act  onty  explains  Act  IX  of  1871,  but  I 
am  unable  to  accede  to  this  contention  It  appears  bo  be  significant,  when 
regard  is  had  to  the  course  of  legislation  on  the  question  of  limitation 
Poor  to^  1859  there  were  different  systems  of  limitation  laws,  not  only  in 
different  Presidencies  but  also  in  different  Courts  m  the  same  presidency 
In  1842,  the  Indian  Law  Commissioners  framed  a  bill  embodying  a  uniform 
law  of  limitation  for  all  the  Courts  in  British  India  With  some  amend- 
ments suggested  by  Sir  James  Colville  and  Sir  Barnes  Peacock,  Act  XIV 
of  1859  was  framed  on  that  bill  But  the  Privy  Council  Since  remarked 
that  it  was  an  inartistically  drawn  statute,  and  Act  IX  of  1871  was  then 
framed  on  a  Scientific  plan,  Act  XV  of  1877  reproducing  it  with  certain 
important  amendments  The  scheme  of  the  present  Act  consists  rn  drviding 
the  limitation  law  into  four  parts  and  in  collecting  the  preliminary  rules 
into  the  first  part,  certain  rules  of  general  application  and  rules  relating 
to  computation  of  the  period  of  limitation  into  the  second  and  third  parts 
and  in  appending  to  them  a  tncolumnar  schedule,  specifying  the  several 
descriptions  of  suits,  the  period  of  limitation  in  regard  to  each,  and  the 
time  from  which  the  period  begins  to  run  The  scientific  arrangement 
according  to  which  rules  of  limitation  are  classified  and  distributed  gives 
a  significance  to  the  substitution  of  the  words  '  affect  or  alter  the  period 
prescribed  '  for  the  words  '  affect  or  alter  that  law  '  The  course  of  legis- 
lation also  discloses  an  intention  to  limit  the  operation  of  Special  or  local 
laws,  as  a  general  rule,  to  the  periods  mentioned  theiein  unless  they  are 
Codes  complete  in  themselves,  and  to  restore  Act  XIV  of  1859  which 

(i)  3  WRfCR,8 
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IflflM      confined  their  operation  to  the  short  periods  [107]  prescribed  and  to  repeal 
10    Act   -^   °^    1^71    which   excluded    all    provisions   of    the   general    law    of 
limitations. 

There  is  another  standpoint  from  which  the  alteration  of  language 
appears  to  be  material.  There  are  various  Local  and  Special  Acts  now  in 
BENCH.  forc0(  and  au  Of  them  are  not  so  framed  as  to  be  complete  and  independent 
tft  M  99  G0^68  so  ^ar  as  ^ey  relate  to  limitation,  and  this  probably  created  the 
(FJB.)-  noce8&ity  for  embodying  in  Section  6,  a  general  direction  applicable  to  those 
Special  or  Local  Acts  which  are  not  from  their  frame  complete  Codes. 
There  is  considerable  authority  in  support  of  this  view.  I  may  first  refer 
to  the  two  decisions  of  the  Privy  Council  already  cited  which  were  passed 
when  Act  XIV  of  1859  was  in  force.  I  shall  next  refer  to  three  cases 
decided  by  the  High  Court  at  Calcutta.  In  Oolap  Chand  Nawluckha  v. 
Kristo  Chundcr  Dass  Biswas  (1),  it  was  held  that  Section  5  of  the  Limita- 
tion Act  applied  to  suits  instituted  under  Section  30  of  Bengal  Act  VIII  of 
1859,  and  the  ground  of  decision  was  that  the  language  of  Section  6  of  the 
present  Act  of  Limitations  as  compared  with  that  of  Section  6  of  Act  IX 
of  1871  suggests  that  it  was  the  intention  of  the  legislature  to  give  to  per- 
sons suing  under  the  Special  Act,  the  benefit  of  the  general  provisions  of 
the  General  Limitation  Act.  The  next  case  is  that  of  Nijabutoola  v.  Wazir 
All  (2).  In  that  case  Section  5  of  the  General  Limitation  Act  was  applied 
to  a  suit  brought  under  Section  77  of  {he  Registration  Act,  the  ratio  deci- 
dendi  being,  that  the  proper  interpretation  to  be  put  on  Section  5  con- 
sidered together  with  Section  6,  is  that  except  as  defined  in  Section  6,  the 
general  provisions  of  the  Limitation  Act  are  applicable  to  cases  for  which 
short  periods  of  limitation  are  specially  provided  by  Local  or  Special  Laws. 
The  third  case  is  that  of  Khetter  Mohun  Chuckerbutty  v.  Dinabashy 
Shaha  (3)  decided  by  Sir  R.  Garth,  C.J.,  and  Mr.  Justice  O'Kinealy, 
which  approved  of  the  interpretation  placed  on  Section  6  in  Golap  Chand 
Nowluckha  v.  Kristo  Chunder  Dass  Biswas  (1)  and  Nijabutoola  v.  Wazir 
Alt  (2),  and  applied  Section  14  of  Act  XV  of  1877  to  a  suit  instituted 
under  Section  77  of  the  Registration  Act. 

In  Garacharya  v.  The  President  of  the  Belgaum  Town  Municipalities 
(4),  the  Bombay  High  Court  approved  of  the  decision  in  Golap  Chand 
Nowluckha  v.  Kristo  Chunder  Dass  Biswas  (I)  and  [108]  applied  Section  14 
of  the  General  Limitation  Act  to  the  suit  before  them.  In  the  reference 
made  under  the  Forest  Act,  the  High  Court  at  Madras  followed  the  Calcutta 
decision  and  applied  Secion  5  of  the  general  provisions  to  an  appeal 
preferred  under  Section  14  of  the  Forest  $.ct.  This  decision  was  again  fol- 
lowed in  the  case  of  Kullayappa  v.  Lakshmipathi  (5),  wherein  it  was  held 
that  Section  14  of  the  Limitation  Act  applied  to  a  suit  brought  under  Section 
78  of  the  Rent  Recovery  Act  and  in  the  decision  Mahadevi  v.  Vikrama  (6). 
It  is  true  that  the  decision  of  a  Divisional  Bench  of  the  High  Court 
at  Calcutta  in  Girija  Nath  Roy  Bahadur  v.  Patani  Bibec  (7)  and  the 
decision  of  the  Full  Bench  in  Nagendro  Nath  Mullick  v.  Mathura  Mohun 
Parhi  (8)  are  in  conflict  with  the  previous  decisions,  but  the  conflict  is 
rather  apparent  than  real.  In  the  former,  the  special  law  under  which  tho 
suit  was  brought  was  Bengal  Act  VIII  of  1859.  The  Court  observed  that 
that  Act  not  only  prescribed  a  Special  period  of  limitation  for  suits  to 
recover  arrears  of  Vent,  but  also  prescribed  rules  relating  to  other  matters. 
The  learned  Judges  also  laid  stress  on  the  language  of  Section  7  in  particular 

(i)  5  c    314.  (2)  8  C  oio.  (3)     10  C.  265  (267). 

(4)  8  B.  520  (O  12  M    467.  (6)  14  M.  365   (369). 

(7)  17  C.  '264.  ((8)r  18  C.  368  (371)- 
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on  the  words  ' '  in  the  third  column  of  second  schedule  hereto  annexed  ' '  as      11104 
being  words  of  reference  to  the   General  Limitation  Act  only      The  suit   QCT   1R 

referred  to  in  Nagendro  Nath  Mulhck  v    Mathura*  Mohun  Parhi  (1)  was       _ 

brought  under  Act  X  of  1859  and  the  learned  Judges  observed  that  Act       FUL 
X  of   1859  had  always  been  considered  to  be   a  Code   complete   irf  itself    Tip^r 
and  unaffected  by  the  General  Laws  of  Limitation      Relying  therefore  on    D^^H' 
the  principles  Paid  down  by  the  Privy  Council  m  Mohummud  Buhadoor    u  M  99 
Khan  v    the  Collector  of  Bareilly  (2)  and  Mussumat  Phoolban  Koonwur  v       (F.B.). 
Lalla  Jogeshur  8 ahoy  (3)  the  conclusion  I  come  to,  both  on  the  constiuc- 
tion    of     Section    6    of    A^t    XV    of    1877  and  on  authority,  is  that  the 
general  provisions  of  the  last  mentioned   Act  modifying  the  operation  ot 
Special  or  Local  Acts,  unless  they  are  complete  Codes  in  themselves,  are 
not  on  that  ground  affected  by  the  General  Act  of  Limitations 

The  next  question  which  arises  for  decision  is  whether  Act  III  of 
1877  is  a  Code  complete  in  itself,  so  as  to  rendei  it  incongruous  to  import 
into  the  general  provisions  of  the  Limitation  Act  I  have  already  referred 
to  the  language  of  Section  77  and  certainly  [109]  it  discloses  an  inten- 
tion to  fix  a  short  period  of  limitation  not  only  for  instituting  a  suit  undei 
that  section,  but  also  for  the  enforcement  of  the  decree  mentioned  therein 

Again,  Section  77  pre-supposes  an  order  by  the  Registrar  i  of  using 
registration  under  Section  72,  and  Section  71  directs  him  to  state  his 
reasons  for  such  refusal  By  Section  23  a  Registrar  is  bound  to  refuse  to 
register  an  instrument  unless  it  is  presented  for  registration  within  four 
months  from  the  date  of  its  execution  By  Sections  24  and  25  the  time 
prescribed  for  presentation  of  the  document  for  registration  is  extended  by 
four  months  more  subject  to  certain  conditions  Take  for  instance,  the 
case  of  a  refusal  by  the  Registrar  on  the  ground  that  the  document  was 
not  presented  within  the  prescribed  time, — and  I  do  not  think  that  the 
Civil  Courts  can  set  aside  an  order  of  refusal  which  is  based  on  those 
sections  which  disclose  an  intention  to  enforce  presentation  for  registratijn 
within  a  determinate  period. 

Again,  Section  32  provides  that  every  document  must  be  presented 
for  registration  by  some  person  executing  or  claiming  under  the  instru- 
ment or  by  the  representative  or  assign  of  such  person  or  by  the  agent 
of  such  person  This  section  does  not  apparently  contemplate  the  case 
of  disability,  and  makes  a  special  provision  m  regard  to  it  and  the  proba- 
ble inference  is  that  when  a  document  is  executed  m  favour  of  a  minor, 
his  legal  guardian  is  taken  to  represent  him  for  the  purpose  of  registering 
it  It  must  also  be  remembered  that  the  right  to  register  a  document  is 
a  right  created  by  the  Act  and  when  it  prescribes  a  remedy  for  its  exer- 
cise and  limits  the  time  for  such  exercise  the  remedy  must  ordinarily  be 
taken  to  be  what  is  provided  therein. 

Further,  the  object  of  the  Registration  Act  in  prescribing  compulsory 
registration  within  a  determinate  and  short  period  is  to  prevent  fabrica- 
tion of  documents  and  that  object  will  be  defeated  if  the  time  for  registra- 
tion is  indefinitely  prolonged  during  the  continuance  of  disabilities 

Thus,  there  are  detailed  rules  in  the  Registration  Act  showing  that 
the  intention  is  to  prescribe  a  determinate  time  f6r  registration  as  of 
the  essence  of  the  Act  and  that  indefinite  extension  is  likely  to  defeat 
the  object  of  registration.  I  am  of  opinion  tlml  it  would  be  incon- 
gruous to  import  into  it  the  general  provision  of  the  Limitation 
Act,  and  on  this  ground  I  hold  that  the  Registration  Act  is  of  a  special 

(,)   18  C.  368  (371)  (a)  i  h  A  ti67  (3)  3  LA    7- 
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kind,   in  that  it  discloses  an  intention  to  [110]   prescribe  a  specific  and 
OCT.  18.  determinate  period  for  registration,  and  that  it  contains  rules  of  limitation 
*         complete  in  themselves.     I  therefore  answer  the  question  in/1  the  negative. 
SHEPHARD,  J. — The  question  is  whether  the  provisions  of  the  Limita- 
tion Act  with  regard  to  disabilities  are  applicable  to  a  suit  brought  under 
Section  77  of  the  .Registration  Act.     Section  77  is  the  last  of  a  series  of 
sections  directing   the   course   to   be   adopted  on   the  refusal   of   the   Sub- 
Registrar  or  Begistrar  to  register  a  document.     By   Section  72  provision 
is  made  for  an  appeal  against  the  order  of  the  Sub-Registrar  not  being 
made  on  the  ground  of  denial  of    execution.     The    section    requires    the 
appeal  to  be  presented  within  thirty  days  from  the  date  of  the  order.     In 
the  case  of  the  Sub-Kegistrar  refusing  to  register  on  the  ground  of  denial  of 
execution,   Section  73  provides  that  the  party  aggrieved  may  apply  to  the 
Registrar  in  order  to  establish  his  right  to  have  the  document  registered. 
That  section  also  requires  the  application  to  be  made  within  thirty  days 
of  the  date  of  the  order.     In  the  enquiry  which  the  Registrar  holds  on 
fcuch   application    the    Registrar   exercises   judicial   functions    and    has    the 
ordinary  powers  of  a  civil  Court.     In  the  event  of  the  Registrar  refusing  to 
register  a  document  whether  in  the  first  instance  presented  to  himself  or 
to  the!  Sub-Registrar,   Section  77  provides  for  a  remedy  by  a  suit  in  the 
civil   Court.     Again,    the   section   requires   the    suit   to   be   brought   within 
thirty  days  from  the  date  of  the  order  of  refusal.     It  seems  clear  that  the 
intention  of  the  legislature  was  in  all  these  cases  alike  to  reduce  to  the 
shortest  limits  the  time  in  which  parties  aggrieved  by  a  Sub-Registrar's 
or  Registrar's  orders  might  take  action.     As  is  the  case  with  other  statutes 
limiting  specially  the  time  in  which  the  acts  of  public  officials  may  be 
impugned,  no  provision  is  made  for  the  case  of  disabilities  or  for  the  other 
cases  in  which  according  to  the  Limitation  Act  time  does  not  run  against 
the  plaintiff  or  some  deduction  is  made  in  computing  the  period  of  limita- 
tion.    The  exception  in  favour  of  infants  is  not  one  which  is  necessarily 
mplied  in  statutes  of  limitation.     "  When  the  words  in  their  ordinary  ana 
'  common  signification  are  sufficient  to  include  infants,  the  virtual  excep- 
'  tion  must  be  drawn  from  the  intention  of  the  legislature,  manifested  by 
'other  parts,  of  the  law,  from  the  general  purpose  and  design  of  the  law, 
1  and  from  the  subject-matter  of  it." — Beckford  v.  Wade  (1). 

[Ill]  I  cannot  find  any  manifestation  of  such  intention  in  the  Regis- 
tration Act,  nor  do  I  think  it  can  be  said  that  there  is  any  hardship  in 
requiring  an  aggrieved  person  to  take  action  within  a  month  although  he 
may  happen  to  be  under  a  disability.  In  the  transaction  which  has  led 
up  to  the  execution  of  a  document,  the  person  interested  as  purchaser,  if 
himself  incapable  of  action,  must  have  had  some  representative  or  agent 
to  act  for  him,  and  Section  77  provides  that  the  representative  or  agent 
of  any  person  claiming  under  the  document  may  institute  the  suit  in  case 
of  refusal  to  register. 

It  was  argued  for  the  plaintiff  that  an  intention  on  the  part  of  the 
legislature  to  engraft  exceptions  on  the  general  words  of  the  Act  has  been 
manifested  in  the  Limitation  Act,  1877. 

According  to  the  Limitation  Act  in  force  when  the  Registration  Act 
was  passed,  it  is  quite  clear  that  no  allowance  could  be  made  for  the 
disability  of  the  plaintiff  not  provided  for  by  any  Special  Act,  for  Section  6 
of  the  Act  of  1871  expressly  saves  any  law  by  which  a  period  of  limitation 
differing  from  that  prescribed  by  the  Act  is  specially  prescribed.  In  the 

(i)  17  Yes.  87,  (92). 
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later  Act  of  1877,  Section  6  appears  in  a  different  form,  more  nearly  resem-  1894 
blmg  the  language  of  Section  3  of  the  Act  of  1859  In  the  new  Section  6  QCT  j 
it  is  provided  that  nothing  therein  contained  shall  affect  or  alter  the  ' 

period  Specially  prescribed  by   any   special  law      It    is     contended     that, 


although     in     the     absence     of  any     such     provision     a     special     rule     of     BENCH 
limitation   should  be  treated   as  complete  in  itself   and  unaffected  by  the       __ 
general  law  of  limitation,  the  effect  of  this  section  IB  to  make  the  general     \SM.99 
law  of  limitation  applicable  to  special  cases  in  all  matters  save  the  length      (F.B.). 
of  the  period  prescribed      Thus,  in  a  suit  under  fche  Registration  Act,  the 
plaintiff  could,  it  is  argued,  take  advantage  of  any  of  the  sections,   5th  or 
7th    or    8th,    14th,    18th    or    19th    of    the    Act    of    Limitation      I    cannot 
believe   that    this   was   the    intention    of   the    Legislature,    noi    do   I   think 
that    Section   6   will    bear   this    construction      It    appears    to   me    that    the 
period  fixed  by  a  special  law  is  affected  if  not  altered,   when  by  vntue  of 
the  general  law  of  limitation  the  starting  point  is  alteied  and  the  penod 
is   made   to   begin   on   the   cessation   of   the   plaintiff's   disability      Accord- 
ing  to   this   contention   the   plaintiff   is   entitled   to   thirty    days    computed 
from   the   last-mentioned   date   instead   of  thnty   days   computed   from   the 
date    of    the    order    as    provided    in    the    Registration    Act      I    am    unable 
to    accept   the    construction   put    upon   the    section   in    some    of    the    cases 
[112]    Behan   Loll   Mookerjee   v     Mungolanath   Mooker]ee    (1),     Reference 
under  Forest  Act  of  1882  (2)  and  am  clearly  of  opinion  that  the  language  of 
the  section  does  not  evince  any  intention  to  qualify  the  operation  of  the 
Registration  Act  in  respect  of  the  provision  contained  in  Section  77 

With  regard  to  the  authorities  I  find  a  great  fluctuation  of  opinion 
The  most  important  and  recent  decision  is  that  of  the  Full  Bench  of 
Calcutta  with  reference  to  a  case  under  the  Act  X  of  1859  Being  of 
opinion  that  that  enactment  was  a  Code  complete  in  itself,  the  Court  held 
that  the  provisions  of  Section  14  of  the  Limitation  Act  were  not  applicable 
to  a  suit  brought  under  it  Nagendro  Nath  Mulhck  v  Mathura  Mohun 
Parhi  (3)  In  an  earlier  case  the  same  Court  arrived  at  a  like  conclusion 
with  reference  to  Section  7  of  the  Limitation  Act  and  some  stresfc  was  laid 
on  the  language  of  this  section  Giriya  Nath  Roy  Bahadur  v  Patani  Bibee 
(4)  The  Full  Bench  decision  is  in  accordance  with  the  principle  laid  down 
by  the  Privy  Council  in  a  case  relating  to  a  claim  to  recover  confiscated  pro- 
perty for  which  special  provision  was  made  by  Act  IX  1859  See  Kery 
Kolitany  v.  Moneeram  Kolita  (5),  Mohummud  Buhadoor  Khan  v  The  Col- 
lector of  Bareilly  (6),  Phoolbas  Koonwur  v  Lalla  Jogeshur  Sahoy  (7), 
Paulson  v  Madhuaudan  Pal  Chtfwdhry  (8)  The  present  case  is,  I  think, 
within  the  principle  of  these  decisions  On  the  other  hand,  there  are 
certainly  several  decisions  in  the  other  sense  including  decisions  of  the 
Bengal  High  Court  and  of  this  Court  In  two  of  them  a  suit  under  the 
Registration  Act  was  in  question,  Ni^abutoolla  v  Wazir  Ah  (9),  Khetter 
Mohun  Chuckerbutty  v  Dmabashy  Shaha  (10)  Here  there  have  been 
similar  decisions  with  reference  io  the  Forest  Act  and  the  Rent  Act 
Reference  undfr  Forest  Act  of  1882  (2)  and  Kullayappa  v  Lakahmipathi 
(11),  see  however,  In  re  Syed  Mohidin  Husaen  Saheb  (12)  and  Thir  Singh 
v  V  enkataramier  (13)  Except  the  case  in  Oirija  Nath  Roy  Bahadur  v. 
Patani  Bibee  (4),  no  decision  with  reference  to  the  provision  for 

(i)  5  C    no  (2)   10  M   210  (3)   18  C    368 

(4)   17  C    263   (267)  (5)   13  B.LR    60  (6)   i  I    A    167  (176). 

(7)   r  C.  226   (242)  (8)  BLR    Sup    VoJ  101        (9)  8  C    9io 

(10)  10  C    265.  (n)  12  M   467  (470  (12)  8  MHCR,  44 

(13)    3  M    92 
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1894      disabilities  was  cited.     I  am  unable  to  find  any  similar  English  case  and 
Oer  18     *kis  want  °f  authority  is,  I  think,  significant,  as  there  are  several  statutes 

'__  *    [113]  relating  to  public  bodies  and  official  acts  prescribing  special  rules 

FULL      of  limitation  and  not  providing  for  disabilities  (see  Darby  and  Bosanquet'* 
BENCH     Treatise  on  Limitation  in  page  669). 

In  my  opinion  the  question  submitted  to  us  must  be  answered  in  the 

IS  M.  99    negative. 

(F.B.)  rp^  secon(}  appeal  then  came  on  for  final  disposal  before  COLLINS, 

C.J.,  and  SHEPHARD,  J.,  and  the  Court  delivered  the  following 

JUDGMENT  (FINAL). 

The   decree   must   be   reversed   and   the     suit     dismissed     with     costs 
throughout. 

18  M.  113. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Shephard. 


RAMASAMI  CHETTI   (Plaintiff),  Appellant  v.   MANGAIKARASU  NACHIAR 

AND  OTHERS  (Defendants),  Respondents.* 
[20th,  21st  August  and  26th  September,  1894.] 

Hindu  lazv — Mortgage  of  samindari  lands  by  zamindar's  widow  to  secure  her  husband's 
debts — Appropriation  of  the  assets  of  deceased  towards  payment  of  his  debts 

In  a  suit  on  a  mortgage  of  lands  forming  part  of  a  zammdari,  it  appeared  that 
the  zamindar  died  without  issue,  being  indebted  to  the  plaintiff,  and  that  his 
widow  subsequently  borrowed  mone}'  from  the  plaintiff  for  her  own  purposes, 
including  litigation  successfully  prosecuted  by  her  to  make  good  her  claim  to  the 
estate  The  widow  being  pressed  for  payment  executed  the  mortgage  sued  on 
and  afterwards  paid  to  the  plaintiff  two  sums,  being  the  proceeds  of  the  sale  of 
her  husband's  jewels  and  of  the  execution  of  a  decree  in  his  favour  realized  after 
his  death.  These  sums  were  appropriated  to  the  payment  of  the  widow's  debt  by 
the  mortgagee  who,  after  her  death,  brought  the  present  suit  against  the  deceased 
zamindar's  mother  then  come  into^  possession  of  the  estate,  his  undivided  half- 
brothers  being  joined  also  as  defendants: 

Held  (i)  that  the  widow  was  entitled  to  mortgage  the  estate  for  the  payment 
of  her  husband's  debts,  and  was  not  bound  to  discharge  them  out  of  income ; 

(2)  that  the  two  payments  by  the  widow  of  money  belonging  to  the 
estate  of  the  deceased  zamindar  should  have  been  applied  in  liquidation  of  his 
debt. 

[R.,  .34  M.   188  (195)=8  Ind    Gas    1072=21   M.LJ    320=9  M.L.T.  235=(1910)    M. 

W.N.  79";  (1913)  M.W.N.  275  (276).] 

APPEAL  by  the  plaintiff  against  the  decree  of  Venkataranga  Ayyar, 
Subordinate  Judge  of  Madura  (East),  in  original  suit  No.  86  of  [Hi] 
1890,  and  a  memorandum  of  objections  by  the  defendants  against  the 
same  decree. 

Suit  to  recover  principal  and  interest  due  upon  a  hypothecation  bond, 
dated  5th  July  1888,  and  executed  in  favour  of  the  plaintiff  by  one  Thanga 
Nachiar,  the  widow  of  the  late  Zamindar  of  Pandalkudi,  who  had  died 
without  issue  on  29th  November  1887.  It  was  stipulated  in  the  bond  that 
the  obligor  should  pay  the  principal  sum  on  the  4th  July  1889  together 
with  interest  at  12  per  cent,  per  annum,  and  that  in  default  of  payment 
on  the  specified  date  compound  interest  should  be  paid. 


*  Appeal  No.  151  of  1893. 
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The  consideration!  of  the  instrument  pued  upon  was  made  up  of  the      1094 
principal  and  interest  of  debts  contracted  by  the  late  zammdar,  and  the    c£p  95 

property  subject  to  the  charge  formed  part  of  his  estate      Thanga  Nachiar      '_ 

had  died  before  the  institution  of  the  present  suit  which  was  in  the  first 
instance  brought  against  the  mother  of  the  late  zammdai  as  sole  defend- 
ant, it  being  averred  that  she  was  entitled  to  be  and  m  fact  was  in  posses- 
sion of  his  properties  Subsequently  his  two  divided  step-brothers  were 
brought  on  to  the  record  as  defendants  by  the  orders  of  the  Court 

The  following  were  the  issues  framed  in  the  suit  — 

(1)  Whether   the   items   of   consideration   set   forth  in  the   hypotheca- 
tion! bond  of  5th  July  1888  were  genuine  debts  due  by  the  late  Seemai- 
chami  Taver  or  not? 

(2)  Whether  assuming  they  were  so,   Thanga  Nachiar  was  undei   any 
legal   necessity   to   execute   the   hypothecation   bond   and   whethei    it    19    a 
bona  fide  transaction  and  is  binding  on  the  defendants? 

(3)  Whether  the  sum  of  Rs    46,405-15-7  or  any  other  and  what  sum 
was   received   by   the   plaintiff   from   the    estate   of   the   late    Seemaicharm 
Taver  during  the  life  time  of  Thanga  Nachiar,   and  whether  the  plaintiff 
was  bound  in  the  first  instance  to  have  given  credit  for  such  sum  towards 
the  debt,  if  any,  due  by  Seemaicharm  Taver  as  pleaded  by  the  defendant? 

(4)  Whether  the  provision  m  the  hypothecation  bond  regarding  com- 
pound interest  is  binding  on  the  defendant? 

(5)  Whether  the  plaintiff's  claim  is  m  any  view  barred  by  limitation? 

(6)  What  decree,  if  any,  is  plaintiff  entitled  to? 

The  first  and  second  issues  were  determined  m  favour  of  the  plaintiff 
as  also  was  the  fourth,  with  regard  to  \vhich  the  Subordinate  [115] 
Judge  quoted  Chhab  Nath  v  Kami  a  Prasad  (1),  and  also  referred  to 
evidence  which  showed  that  the  deceased  zammdar  used  to  pay  to  the 
plaintiff  compound  interest  on  the  sums  from  time  to  time  borrowed  by 
him 

The  third  issue  was  dealt  with  in  paragraphs  22  to  27  of  the  Subor- 
dinate Judge's  judgment  It  appeared  that  two  payments  aggregating 
Rs.  16,200-11-6  were  made  to  the  plaintiff  after  the  death  of  the  late 
zammdar  and  out  of  his  estate  These  sums  had  been  applied  by  the 
plaintiff  towards  the  discharge  of  a  debt  due  to  him  from  Thanga  Naclnai 
and  not  of  that  of  the  late  zammdar,  these  debts,  theietofore  treated  in 
his  accounts  as  one  entire  demand,  being  split  into  two  with  the  object  of 
effecting  this  appropriation.  It  ^as  sought  to  be  proved  by  the  plamtift 
that  it  was  agreed  between  him  and  Thanga  Nachiar  or  her  agent  that 
the  payments  should  be  appropriated  in  the  above  manner  The  Subordi- 
nate Judge  held  that  such  an  agreement  if  it  were  made  in  fact  was 
opposed  to  the  principles  of  the  Hindu  law  and  would  have  the  effect  of 
defrauding  the  reversionary  heirs,  and  accordingly  held  that  the  payments 
should  be  treated  as  made  in  discharge  of  the  husband's  debt 

In  the  result  the  Subordinate  Judge  passed  a  decree  for  the  plaintiff 
that  the  defendants  do"  pay  him  RB  19,106-1-4,  within  six  months  and  in 
default  that  the  property  in  question  be  sold 

Against  this  decree  the  plaintiff  and  defendants  respectively  preferred 
an  appeal  and  took  .objection  under  Civil  Procedure  Code,  Section  561,  on 
grounds  which  appear  sufficiently  for  the  purposes  of  this  report  from  the 
judgment  of  the  High  Court. 

d)  7  A  «33- 


428 


iff  Mad.  116  INDIAN  DECISIONS,   NEW   SERIES  [Vol. 

Subramanya     Ayyar,     Bhashyam    Ayyangar    and     Desikachariar,     for 
SEP.  26.   appellant. 

Parthasaradhi       Ayyangar,       Srirangachariar,       Bhashiachariar      and 

APPEL-    Thiruvenkatachariar,  for  respondents. 

*;ATE  JUDGMENT. 

CIVIL. 

MUTTUSAMI  AYYAB,   J. —  This  is   an   appeal   from  the   decree   of  the 

18 M.  113.  Subordinate  Judge's  Court  of  Madura  (East),  in  so  far  as  it  disallows 
appellant's  claim  upon  the  hypothecation  bond  Z,  dated  the  8th  July  1888. 
Respondents  object  to  the  decree  so  far  as  it  allows  his  claim  under  Section 
561  of  the  Code  of  Civil  Procedure.  The  plaint  claimed  Rs.  39,013-3-5,  as 
principal  and  interest,  Simple  and  compound,  due  under  Exhibit  Z,  but  the 
decree  awarded  Rs.  [118]  19,106-1-4  only.  The  contention  on  appeal  is 
that  the  difference,  viz.,  Rs.  19,900  and  odd,  has  been  improperly  disal- 
lowed and  the  objection  taken  by  respondents  is  that  the  bond  Z  is 
not  binding  on  the  estate. 

The  five  issues  upon  which  the  parties  proceeded  to  trial  are  &et 
forth  in  paragraph  5  of  the  original  judgment,  and  the  Subordinate  Judge 
decided  the  first,  second,  fourth,  and  fifth  in  appellant's  favour,  but  on 
the  third  issue  he  upheld  respondent's  contention  and  credited  to  the 
debts  sued  for  two  sums  of  money,  viz.,  R&.  3,905-3-6  and  Rs.  12,295-8-0 
Whether  the  Subordinate  Judge  was  right  in  doing  so  is  what  we  have 
to  determine  in  this  appeal 

Appellant  is  a  money-lender  in  the  District  of  Madura.  The  first 
respondent  is  the  mother  of  the  last  male  owner  of  the  hypothecated  pro- 
perty, and  she  Succeeded  to  it  on  the  death  of  his  widow,  Thanga  Naehiar. 
The  second  and  third  respondents  are  the  half-brothers  and  the  reversion- 
ary heirs  of  the  late  male  owner  Seemaichami  alias  Sivagyannswami 
Taver. 

Sivagyana  Taver,  commonly  called  the  Pandalkudi  Zamindar, 
borrowed  from  the  appellant  from  time  to  time  various  sums  of  money. 
He  borrowed  first  Rs.  6, 761, -5-0  on  a  promissory  note  dated  the  2l6t 
October  1884.  On  diverse  occasions  he  since  obtained  loans  from  the 
appellant  on  48  letters  (F-l  to  F-48)  which,  on  a  settlement  of  accounts 
made  on  the  27th  April  1887,  resulted  in  a  balance  in  his  favour  to  the 
extent  of  Rs.  17,542-14-7.  The  Subordinate  Judge  ha&  found  that  on  the 
last  mentioned  date  the  debtor  consolidated  the  two  debts,  executed  the  pro- 
missory note  C  and  took  back  the  prior  promissory  note  and  the  48  letters. 
Subsequently,  Mangalasami  Taver,  his  agent,  borrowed  Rs.  1,800  upon 
the  authority  conveyed  by  Sivagyana  Taver  by  yadasts  S  to  S-6.  On  the 
29th  November  1887  the  debtor  died  leaving  him  surviving  a  widow 
named  Thanga  Naehiar,  the  first  respondent,  his  mother,  and  the  second 
and  third  respondents,  his  divided  step-brothers,  Kottaisami  Taver  and 
Pandi  Dorai.  Thanga  Naehiar  desired,  on  her  husband's  death,  to  enter  into 
possession  of  his  estate,  but  her  attempt  was  resisted  by  the  other  members 
of  the  family  who  wished  the  Court  of  Wards  to  take  up  its  manage- 
ment on  plea  of  the  widow's  youth  and  sex.  Their  opposition,  however, 
failed  and  the  Court  of  Wards  declined  to  supersede  the  widow  who  assum- 
ed management  in  March  1888.  During  this  quarrel  she  had  occa&ion  to 
borrow  from  time  to  time  and  the  appellant  accommodated  her  with  loans 
and  [117]  as  is  alleged,  probably  took  her  side.  She  also  borrowed  monies 
for  other  purposes,  and  her  own  debts  were  considerable.  On  the  5th 
July  1888,  she  executed  the  hypothecation  bond  Z  in  favour  of  the 
appellant  for  Rs.  30,740^-10'  which  was  made  up  of  Rs.  24,804-3-7 
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due  under  Exhibit  C,  of  Us    1,800  borrowed  under  yadasts  (S  series)  and 
of     Rs      4,696-4-3     interest     due     thereon  The     hypothecation     bond   gEp  26 

provided    for   interest    on    the    consolidated    amount    at    12    per    cent     per  " 

annum,  and  in  default  of  payment,  foi   consolidating  the  interest  and  the 
pnncipal  at  the  end  of  each  year      It  is  in  evidence  that  Sivagyana  Taver's       i  ATE 
estate  yielded  Rs    30,000  or"Rs.  32,000  a  >ear,  that  the  peishcush,  cesses      QVIL 

and  poruppu   amounted   to   about    14,000,    that   the   cost   of   establishment       ' 

was  about  Rs  5,000,  that  the  cost  of  repair  and  contingent  charges  IBM.  123. 
amounted  to  Rs  1,000,  that  the  amount  paid  to  the  first  defendant  on 
account  of  her  maintenance  was  Rs  1,800  a  year,  and  that  the  widow's  net 
income  was  about  Rs  10,000  a  year  She  had  to  incur  an  expenditure 
of  Rs  6,000  or  Ra  7,000  in  connection  with  the  dispute  about  her  man- 
agement It  is  also  m  evidence  that  she  made  payments  to  a  large 
extent  on  account  of  her  personal  debts  and  placed  part  of  the  collection 
of  her  estate  in  view  to  their  discharge  undei  the  direct  and  immediate 
control  of  the  creditor 

Among  the  sums  of  money  so  paid  to  and  appropriated  by  the 
appellant  there  are  admittedly  two  payments,  viz  ,  (1)  12,295-8-0,  (2) 
Rs  3,905-3-6,  which  require  to  be  noticed  The  first  item  of  payment 
represents  the  sale-proceeds  of  Sivagyana's  ]ewels  and  the  second  item 
represents  the  produce  of  a  decree  in  favour  of  Sivagyanam  realized  after 
his  death  by  his  widow  It  was  conceded  by  the  appellant's  pleader  that 
at  the  date  of  appropriation  the  appellant  was  aware  that  the  first  item 
was  made  up  of  the  sale-pioceeds  of  Sivagvana's  ]ewels  There  is  also 
reason  to  think  that,  in  the  circumstances  of  the  case,  the  creditor  had 
means  of  knowledge  as  regards  the  nature  of  the  second  item  Upon 
these  facts  the  Subordinate  Judge  has  held  that  the  two  items  formed 
part  of  the  corpus  of  Sivagyana's  estate  and  that  they  ought  to  have 
been  appropriated  by  the  appellant  to  the  debt  due  by  the  estate  on 
the  hypothecation  bond  He  discusses  the  question  in  paragraphs 
22  to  27  of  original  judgment,  and  I  agiee  in  the  conclusion  at  which 
he  has  arrived  The  hypothecation  debt  was  a  charge  on  the  estate, 
whilst  it  is  not  proved  for  the  appellant  that  monies  borrowed  by  Thanga 
Nachiar  were  mostly  other  than  her  personal  debts  This  being  so, 
[118]  what  was  recovered  on  account  of  the  estate  and  what  was  realized 
by  the  sale  of  part  of  it  ought  to  have  been  applied  in  its  reduction,  as  the 
reversioners  would  otherwise  be  defrauded 

In  the  case  before  us  the  creditor  knew  that  the  monies  formed  part 
of  the  estate,  and  the  Subordinate  Judge  finds,  and  properly,  I  think,  that 
the  appropriation  was  the  result  of  collusion  between  the  widow's  agent 
and  the  creditor  The  splitting  of  the  debts  referred  to  by  the  Subor- 
dinate Judge  in  paragraph  25  of  his  judgment  lends  material  support  to 
this  view  of  the  facts  Moreover,  the  decision  of  the  Subordinate  Judge 
is  in  accordance  with  the  pimciple  laid  down  by  the  Privy  Council  in 
HUTTO  Nath  Rai  Chowdhn  v  Randhir  Singh  (1)  I  disallow  the  first 
contention  in  appeal 

Another  contention  in  appeal  is  that  the  Subordinate  Judge  ought  to 
have  awarded  interest  on  the  amount  decreed  from  the  date  of  plaint  to 
date  of  realization,  and  I  am  of  opinion  that  it  must  be  upheld  Appel- 
lant is  entitled  to  interest  on  the  amount  decreed  at  the  contract  rate  from 
the  date  of  plaint  to  that  of  the  decree,  and  at  6  per  cent,  per  annum 
from  the  date  of  decree  to  that  of  realization  The  decree  appealed  against 

"  (i)  18  C  3H=*8  I  A    i. 
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must  be  modified  as  indicated  above  with  reference  to  interest  and  con- 

SEP.  26.  firme<l  *n  other  respects.     The  costs  will  be  proportionately  assessed. 
1_  As  regards  the  memorandum  of  objections,  respondents  object  to  the 

APFEL-    whole  decree. 
L^TE  The  first  ground  of  objection  is  as  to  the  correctness  of  the  Subordi- 

CIVIL.     na*e  Judge's  finding  on  the  first  issue  and  he  deals  with  it  and  the  second 
'     and  fourth  issues  in  paragraphs  6  to  21  of  his  judgment.     I  agree  in  the  con- 

18  M.  133.  elusions  at  which  he  has  arrived.  During  the  argument,  respondents' 
pleader  pressed  on  us  four  objections  to  the  finding,  viz.,  (i)  that  there  was 
a  considerable  interval  of  time  between  the  date  on  which  document  C 
was  drawn  up  and  the  date  on  which  it  was  signed  by  Sivagyana;  (ii)  that 
the  evidence  of  plaintiff's  second  witness  Somasundaram  so  far  as  it  explains 
the  delay  is  contradictory  (iii)  that  several  others  who  might  have  been 
called  as  witnesses  have  not  been  called;  and  (iv)  that  a  sum  of  Rs.  1,800 
was  twice  included  in  the  amount  of  debt  entered  in  document  Z.  As  to 
the  first  objection  the  evidence  of  Somasundaram  affords  satisfactory  ex- 
planation. Although  he  made  two  conflicting  statements,  he  made  the 
second  [119]  statement  of  his  own  accord  and  corrected  the  first,  and  there 
is  no  sufficient  reason  to  think  that  the  discrepancy  is  not  duo  to  defective 
memory  consequent  on  lapse  of  time.  There  is  further  the  evidence  of 
plaintiff's  fourteenth  witness  as  to  the  execution  of  C  and  it  corroborates 
that  of  the  second  witness.  It  is  true  that  certain  persons  who  might  have 
been  called  as  witnesses  have  not  been  called  But  taking  the  evidence 
as  a  whole  it  is  so  cogent  and  varied  that  it  is  not  possible  to  come  to 
any  other  finding  than  that  to  which  the  Subordinate  Judge  has  come. 
The  objection  as  to  Rs.  1,807  being  included  twice  over  has  no  founda- 
tion in  fact,  and  the  appellant's  pleader  has  shown  by  reference  to  the 
accounts  that  it  is  founded  on  a  misconception  of  certain  entries  in  Exhi- 
bit OOO.  As  regards  the  contention  that  there  was  no  necessity  for  the  exe- 
cution of  the  mortgage,  there  is  evidence  that  the  creditor  insisted  on  the 
payment  of  Sivagy ana's  debts  due  on  the  estate.  Under  Hindu  law,  a 
widow  is  at  liberty  to  sell  a  portion  of  the  estate  to  pay  those  debts,  as  the 
heritage  she  or  any  heir  is  entitled  to  consists  of  Sivagy  ana's  property 
less  his  debts,  or  is  the  aggregate  of  his  property  and  his  debts  which  are 
in  the  first  instance  payable  out  of  it.  A  mortgage  therefore  in  lieu  of  the 
sale  of  part  of  the  estate  is  an  act  ordinarily  beneficial  to  the  reversioners 
unless  special  circumstances  show  that  the  intention  was  otherwise.  The 
rate  of  interest  provided  by  the  mortgage  is  12  per  cent,  per  annum,  and 
the  provision  for  annual  rests  is  what  her  husband  had  entered  into  in 
some  of  instruments  executed  by  him.  As  Thanga  Nachiar  was  a  young 
widow,  she  might  have  hoped  to  live  long  and  to  pay  the  interest  every 
year  as  soon  as  her  own  debts  were  paid  off.  It  must  be  remembered 
that  she  died  in  October  1889  while  the  document  Z  was  executed  in 
July  1888. 

It  is  next  contended  that  she  was  bound  to  apply  the  income  of  her 
husband's  estate  first  in  discharge  of  his  debts  instead  of  executing  the 
mortgage.  The  net  income  is,  under  Hindu  law,  as  administered  in 
this  Presidency,  her  own  exclusive  property  as  widow,  and  she  is  not 
bound  either  to  save  or  apply  it  for  the  benefit  of  the  reversioners.  She  is 
no  doubt  bound  to  pay  her  husband's  debts  from  it,  because  she  had 
taken  charge  of  the  whole  property  left  by  him  whilst  her  right  of 
inheritance  extends  only  to  the  property  as  diminished  or  affected  by  his 
debts.  As  between  her  and  the  reversioners  she  is  entitled  to  say,  "  I  will 
"  pay  my  husband's  debts  by  the  &ile  of  his  property  and  take  the  residue, 
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[120]  and  I  desire  to  keep  the  net  income  derived  from  it  and  to  spend 
"  or  invest  it  as  I  please."     I  do  not,  however,  desire  to  be  understood  as    SEP.  26. 
holding  that  she  is  entitled  to  ignore  the  charges  which  are  legally  pay-  ' 

able  out  of  the  gross  income  such  as  the  peishcush  and  maintenance  due    APPEL- 
to  other  members  of  the  family   and  thereby  add  to  the  debt  left  by  the       LATE 
husband  so  as  to  prejudice  the  reversion        Applying  these  principles  to      CIVIL 

the  case  before  us,  I  am  of  opinion  that  the  gross  income  less  the  charges      

she  is  legally  bound  to  pay  from  it  is  her  exclusive  property  as  between  IBM.  113. 
her  and  the  reversmners  Another  objection  taken  to  the  decree  is  that  a 
personal  decree  has  been  passed  against  the  first  defendant  This  is  founded 
on  a  misconstruction  of  the  decree  which  only  purports  to  give  her  the 
option  of  paving  the  rleciee  amount  within  six  months  if  she  desires  to 
prevent  the  creditor  from  bringing  the  property  to  sale 

I  would  dismiss  the  memorandum  of  objections  with  costs  The 
decree  should,  however,  be  so  varied  as  to  grant  the  six  months  from  the 
date  of  the  appeal  instead  of  the  original  deciee 

SHEPIIARD,  J  — By  the  decree  in  this  case  there  is  made  payable 
to  the  plaintiff  the  sum  due  on  the  footing  of  the  bond  executed  by  the 
widow  on  whose  death  the  defendants  came  into  possession  less  the  sum 
of  Es,  16,200-11-6  \vlnch  is  found  to  have  been  received  by  the  plaintiff 
The  plaintiff  appeals  ngamst  the  decree  on  the  ground  that  this  deduction 
ought  not  to  have  been  made  und  also  on  the  ground  that  interest  up  to 
the  date  of  realization  is  not  provided  for  The  defendants  object  to  the 
whole  decree  on  seveial  grounds  They  contend  that  the  whole  basis  of 
the  suit  is  false,  that  the  widow  was  under  no  necessity  to  execute  the 
bond,  that  the  bond  comprises  sums  not  loally  due  and  that  interest  at 
the  contract  rate  ought  not  to  have  been  allowed  The  contention  of 
the  defendants  which  goes  to  the  root  of  the  whole  decree  forms  the 
subject  of  the  first  and  second  issues  The  debt  secured  by  the  widow's 
bond  was  made  up  of  two  sums,  one  a  sum  claimed  in  respect  of  a  pro- 
missory note  alleged  to  have  been  made  by  her  late  husband  Sivagyanam, 
the  other  consisting  of  monies  advanced  to  the  widow  heiself  As  to  the 
former  there  is  a  mass  of  evidence,  oral  and  documentary,  brought  before 
the  Subordinate  Judge  to  prove  the  promissory  note  was  made  by  the  late 
Sivagyanasamy  undei  the  ciicumstances  described  That  evidence  was  ac- 
cepted by  the  Judge,  and  there  really  was  no  attempt  to  meet  it  by  counter- 
evidence  The  evidence  as  to  the  handwriting  of  [121]  Sivag\  anasamy 
stands  uncontnidicted  I  see  no  reason  to  think  that  the  Judge  was  wiong 
in  his  finding  on  the  first  issue  with  regard  to  the  proimssoiy  note  It  was 
not  denied  that  the  othei  sums  which  make  up  the  consideration  foi  the 
bond  weie  advanced  to  the  widow,  but  it  was  said  that  they  had  been  paid 
off  on  a  settlement  of  accounts  between  her  and  the  plaintiff  This  con- 
tention founded  on  a  misconception  of  the  evidence  \MIS  sufficiently 
disposed  of  during  the  argument  The  more  substantial  contention  was 
that  the  widow  was  under  no  necessity  to  hypothecate  the  propeity  in 
which  she  enjoyed  only  a  limited  interest  Sivagyanasumy  died  on  the 
29th  November  1887,  The  bond  was  executed  on  the  5th  July  1888  At 
the  former  date  the  treasury  of  Sivagyanasamy  WHS  empty  On  the  30th 
June  1888  there  is  evidence  to  show  that  about  Its  21,000  remained  in 
hand  including  the  mohathala  account  It  also  appears  from  the  evidence 
that  the  gross  income  of  the  estate  was  between  32  and  39  thousand 
rupees.  The  particular  income  for  the  year  succeeding  Sivngv ana's  death 
is  not  stated.  Assuming  that  it  was  ^bout  Rs.  35,000  gross,  the  net 
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1894      available    income    for    the    widow    would    seem    to    have    been    about 

SEP.  26.  ^s-  HfOOO.     With  this  income  the  widow  had  to  face  the  debt  due  under 

__  '  the  promissory  note  exceeding  Rs.  24,000  in  amount.     There  is  evidence 

APPEL-    which  the  Judge  believes  that  the  plaintiff  pressed   for  the   payment  of 

LATE      this   debt   as  well   as   the   small   advances   made   by   him   to   the   widow. 

CIVIL.     Under  these  circumstances  it  seems  to  me  the  finding  that  the  hypotheca- 

*     tion   was  made   in    good   faith    and    under   pressure   of   necessity    is   fully 

18  M.  113.  justified.  Nor  do  I  think  that  the  Judge  was  wrong  under  the  circum- 
stances mentioned  by  him  (paragraph  20)  in  allowing  compound  interest. 
These  observations  dispose  of  the  defendants*  objections.  T  think  they 
should  be  dismissed  \\ith  costs. 

The  plaintiff's  appeal  relates  firstly  to  the  sum  allowed  to  the  defend- 
ants on  account  of  monies  belonging  to  the  estate  of  Sivagyanasamy  which 
are  found  to  have  come  into  the  hands  of  the  plaintiff.  The  Judge  has 
proceeded  on  the  authority  of  the  decision  in  Huno  Nath  Rai  Chowdhri  v. 
Randhir  Singh  (1).  There  can  be  no  doubt  that  the  plaintiff  was  well  aware 
that  the  monies  received  by  the  sale  of  the  jewels  as  well  as  those  realized 
by  the  decree  were  part  of  the  estate  which  the  widow  took  from  her 
[122]  husband.  His  object  clearly  was,  as  the  Judge  finds,  to  secure  him- 
self with  regard  to  the  sums  he  had  advanced  to  the  widow  personally, 
and  to  throw  the  whole  burden  of  the  other  debts  on  the  estate.  It  was 
argued  here  that  the  former  debts  were  also  binding  on  the  reversioners, 
but  that  was  not  the  contention  in  the  Court  below.  Then  it  was  said 
that  the  appropriation  was  the  result  of  an  arrangement  between  the  widow 
and  the  plaintiff.  It  appears  to  me  that  the  Judge  was  right  in  holding 
that  the  plaintiff  ought  to  have  applied  the  two  sums,  which  came  to  his 
hands,  to  the  liquidation  of  the  husband's  debt. 

No  reason  was  given  for  refusing  interest  from  the  date  of  the  suit 
i»U  the  date  of  decree  and  thereafter  till  realization.  The  decree  should 
be  modified  by  allowing  the  agreed  rate  till  date  of  decree  and  further  in- 
terest at  6  per  cent,  till  realization.  In  other  respects  I  would  dismiss 
the  appeal  with  proportionate  costs. 


18  M.  122. 

APPELLATE  CIVIL. 

Before  Afr.  Justice  Muttvsami  Ayyar  and  Mr.   Justice  Shephard. 


N  \RASIMHA  CHARYFLU  AND  OTHERS  (Defendant ft), 

Appellants  v.  APPA  RAIT  (Plaintiff),  Respondent.* 

[21st  September,  1894.] 

Stamp  Act — Act  I  of  1879,  Section  51   (a) — Alloivance  for  spoiled  stamps — Whether 
applicable  to  ordinary  use  in  which  a  mistake  has  been  made 

Section  51  (a)  of  the  Stamp  Act,  which  permits  ap  allowance  being  made  for 
spoiled  stamps,  applies  only  to  cases  of  accidental  spoiling  of  the  paper  of  which 
the  stamp  is  made,  anri  does  not  cover  cases  of  the  use  of  the  paper  in  an  ordi- 
nary way,  in  which  a  mistake  has  been  made. 

APPEAL  against  the  decree  of  M.  B.  Sundara  Rau,  Subordinate  Judge 
of  Ellore,   in  original  suit  No.  28  of  1892. 

*  Appeal  No.  58  of  1804. 
(i)  *8  O  311=18  I.A.  i. 
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APPEL- 
LATE 
CIVIL. 


The  defendants  in  this  suit  executed  a  mortgage  deed  in  favour  of  the       1994 
plaintiff's   father,    since   deceased,    conveying   certain   immoveable   property    SEP   21 
to  him  as  a  security  for  a  loan  of  Us    12,000,  it  being  provided  that  "  the 
11  sum  of  Rs     12,000  should  be  repaid  in  twenty-four  annual  instalments, 
||  commencing  with  the  30th    [123]    June   1888,   and  that  each  instalment 
"  of  Rs    500  should  be  accompanied  by  the  interest  thereon  nt  Re     1  per 

11  cent    per  mensem   from  date  of   bond  to   date  of   instalment  "  

The  deed  further  contained  the  following  clause   —  18  M.  122. 

According  to  these  instalments  in  rase  of  default  in  pa\mcnt  of 
the  amount  due  on  the  date  of  any  instalment,  the  total  amount  flue  for 
that  instalment,  both  on  account  of  principal  and  interest,  \\e  will  pay 
with  additional  interest  thereon  at  Rs  2  per  cent  per  mensem  \\ithout 
any  objection  and  will  have  it  endorsed  on  the  back  of  the  bond  ()1  the 
amount  of  this  bond  in  paying  the  amounts  of  the  principal  and  interest 
according  to  instalments  in  case  of  default  of  payment  of  instalments 
11  1,  2  and  3,  without  reference  to  future  instalments,  we  shall  p.r,  tl'e 
whole  (amount)  at  once  and  take  this  document  " 

The  defendants  paid  the  first  two  instalments,  but  made  default  in 
pavmcnt  of  three  succeeding  instalments  The  plaintiff  thereupon  brought 
this  suit  to  recover  the  whole  sum  remaining  due,  i  c  ,  some  Rs  18,000 
Subsequent,  however,  to  the  di awing  of  the  plaint  on  stamped  paper,  the 
defendants  paid  to  the  plaintiff  jfche  sum  of  Rs  2,771 

The  defendants  contended  that  the  instalments  1,  2  and  3  specified  in 
the  deed  had  reference  onlv  to  the  first  three  instalments,  but  not  to  any 
subsequent  ones,  and  further  that  the  plaintiff  might  have  recovered 
Rs  75,  or  at  least  some  pait  of  the  value  of  the  stamped  paper  used  for 
the  plaint,  under  Section  51  of  the  Stamp  Act 

The  Subordinate  Judge  decreed  in  favour  of  the  plaintiff  and  gave  him 
costs  calculated  on  the  amount  origmallv  claimed  in  the  plaint,  notwith- 
standing the  defendants'  payment  of  Rs  2,771  made  before  the  plaint  was 
filed 

The  defendants  preferred   this   appeal 

Seahagm  Ayyar  and   Gopalanami  Ayyangav,  for  appellants 

Kri8hnasami  Ayijar,  for  respondent 

JUJTGMENT. 

We  agree  with  the  construction  placed  bv  the  Subordinate  Judge  on 
the  clause  relating  to  default  in  payment  of  three  instalments  The 
suggestion  that  the  clause  provides  only  for  the  case  of  the  first  two  instal- 
ments not  being  paid  on  the  due  dates  is  an  unreasonable  one  and  it  is  not 
supported  by  the  language  of  the  instrument 

We  also  think  the  Judge  was  right  in  charging  the  defendant  [124] 
with  the  full  amount  of  the  cos^ts  calculated  on  the  amount  originally 
claimed  in  the  plaint,  notwithstanding  that  Rs  2,771  was  paid  before  the 
plaint  was  filed  It  is  said  that  the  plaintiff  might  have  recovered  Rs  75 
or  at  least  some  part  of  the  value  of  the  stamped  papers  used  for  the 
plaint,  and  we  are  lefeired  to  Section  51  (a)  of  the  Stamped  Act  and 
Section  54 

Tn  our  opinion,  Clause  (a)  of  Section  51  applies  only  to  cases  of 
accidental  spoiling  of  the  paper  of  which  the  stamp  is  made,  and  does 
not  cover  cases  in  which  a  person  has  used  the  paper  in  the  ordinary  way, 
but  has  made  a  mistake  in  using  it  Section  54  cleaily  has  no  applica- 
tion, 

435 


llMad*12&  INDIAN    DECISIONS,    NEW    SB  RIBS  [Vol. 


1894  ^ne  next  P0^  argued  is  that  raised  by"  the  fifth  ground  of  appeal. 

SEP.  21.   There  is  clearly  nothing  in  the  nature  of  a  penalty,  for  it  is  from  date  of 
_      default  only  that  the  higher  rate  is  made  payable. 

APPEL-  Another   contention    is   that   the   Subordinate   Judge   was   in   error   in 

LATE      awarding  2   per  cent,    interest   on   all   the   overdue   instalments.     On   the 

CIVIL.     ^rue   conskruction   of   the   document   we   are   of   opinion   that   interest   is 

_  '     payable  at  the  enhanced  rate  only  on  the  three   instalments  due   at  the 

18  M.  122.  date  °f  ^ie  sutt»  and  not  on  the  whole  balance  which  fell  due  under  the 

clause  relating  to  the  defaults  of  those  instalments. 

The  decree  awards  further  interest  at  24  per  cent,  while  the  plaint 
asked  for  such  interest  at  the  rate  of  12  per  cent.  only.  No  relief  can  be 
awarded  in  excess  of  what  is  asked  for.  We  must  therefore  modify  the 
decree  by  giving  12  per  cent,  up  to  date  of  decree  and  6  per  cent,  from 
that  date  till  payment 

The  substantial  question  argued  is  whether  there  was  a  tender  of  the 
fifth  instalment  as  alleged  and  consequently  the  suit  was  premature.  The 
defendants'  case  is  that  on  3rd  June  1892  he  tendered  Rs.  7.55-10-8  for 
acceptance  in  satisfaction  of  the  fifth  instalment,  and  that  the  manager 
refused  to  accept  it.  He  attempted  to  show  that  the  sum  was  tendered  on 
that  day  thrice  over,  at  5  P.M.  again  at  7  P.M.  and  lastly  about  11  P.M. 
The  first  tender  was  made  by  the  second  defendant,  and  the  other  two 
by  the  first.  There  is  no  doubt  evidence  (Defence  witnesses  1,  2,  3,  4, 
and  plaintiff,  witness  4)  in  proof  of  first  tender  The  Subordinate  Judge, 
however,  characterises  the  evidence  as  false.  The  second  defendant  does 
not  refer  to  the  presence  of  the  first  witness.  There  does  not  seem 
to  have  been  any  necessity  for  the  defendant  to  refer  to  the  shroff  to 
introduce  him  to  the  manager,  [128]  and  it  seems  strange  that 
he  went  to  the  shroff  without  an  irsanamah.  The  most  suspicious  feature 
is  that  the  alleged  tendfifris  not  mentioned  in  the  letter  said  to  have  been 
written  by  the  other  defendant  on  the  same  evening.  The  manager, 
supported  by  the  duffadar,  says  that  the  second  defendant  never  came  at 
all  on  the  30th.  Moreover,  it  is  extremely  doubtful  whether  the  defend- 
ant had  on  that  day  the  sum  required.  Even  if  there  was  such  a 
tender,  as  is  spoken  to  it,  it  was  insufficient  as  it  fell  short  of  the  amount 
due  for  the  fifth  instalment  We  are  unable  to  say  that  the  Judge  was 
wrong  in  disbelieving  the  evidence  as  to  the  tender  As  to  the  second 
tender  there  is  evidence  of  the  two  defendants  and  the  clerk.  The  evi- 
dence of  the  latter  does  not  impress  us  favourably  Admittedly,  he  had 
nothing  to  do  with  the  business.  The  other  witnesses  are  interested  and 
their  story  as  to  funds  is  open  to  grave  suspicion,  and  wholly 
uncorroborated.  Boyi  Shetti,  who  is  said  to  have  lent  them  Ks.  400,  is 
not  called,  and  no  accounts  are  produced  either  as  to  this  sum  or  as  to 
the  sum  realized  by  sale  of  grain.  It  is  true  that  the  manager  admits 
that  the  first  defendant  came  to  him  and  had  a  conversation,  and  was 
told  that  the  money  could  not  be  accepted  unless  the  prior  instalments 
were  paid.  Tn  this  respect  the  manager  was  mistaken,  for  it  was  for  the 
defendants  to  determine  to  what  instalment  the  payment  should  be 
applied,  and  he  had  good  reason  for  wishing  to  have  the  fifth  instalment 
paid  first,  as  otherwise  the  whole  balance  would  become  due.  We  cannot, 
however,  infer  from  the  evidence  that  the  manager  refused  absolutely  to 
accept  a  tender  which  the  first  defendant  promised  to  make.  All  that 
the  manager  admits  is  that  the  first  defendant  said  he  would  arrange  for 
the  payment,  not  that  he  was  ^ready  and  willing  to  make  the  payment 
then  and  there,  We  are  Inclined  to  believe  that  the  defendant  bad 
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not  really  sufficient  money  with  linn      It  is  in  evidence  that  on  the  same 

evening  after  7  p  M    the  defendant  borrowed  Us    200      This  strongly  bup-  gKp 

ports  the  opinion  of  the  Subordinate  Judge  " 

As  to  the  last  tender  it  was  really  no  tender  as  the  manager  had  left  APPEL- 

the  office      The  evidence  of  the  defendants  is  extremely    unsatisfiictoiy  LATE 

We  see  no  reason  to  disturb  the  findings  ol  the  Judge  on  the  fourth,  CIVIL 

fifth  and  sixth  issues                          .  

The  decree  will  be  modified  in  tuo  lespecta  as  above  obseived      Othei-  18  M.  122. 
\MSe  the  appeal  is  dismissed      Pioportionate  costs 


18  M.  126. 

[126J    APPELLATE  CIVIL 
Before    Mr    Justice    Mikttummi   Ayyai    and   Mi     Justice    Bct>1 


SLBBA   KAIT    (Plaintiff),    Appellant    v     DKVI,    HIIETTJ 
(Defendant),   Respondent.*     [21st  March  and  27th  Septcmbei,   1804  ] 

Mortgage — Part  breach  of  contract  by  mortgagee — Contract  Act — Jif  IX  of  1872, 
Section  39 — Rescission — Acquiescence — Suit  by  mortgagee  for  interest  due  under 
the  mortgage  a*  regards  the  part  fulfilled 

A  mortgaged  certain  land  to  B  for  Ks  800  Unclci  ihc  teims  of  llic  moilg.igc 
deed  B  was  lo  pay  Ks  500  of  ihc  advance  to  C  in  dischaigc  of  a  previous 
mortgage  executed  by  A  in  favour  of  C  Of  the  balance  of  Ks  300,  B  was  lo 
retain  Ks  200  in  payment  of  a  previous  debt  of  A  due  to  him,  and  ihc  balance 
of  Ks  100  was  to  be  paid  to  A  B  paid  the  said  Ks  JOG,  retained  the  Ks  200, 
but  neglected  to  pay  the  said  Ks  500  to  C  ,  who  sued  A  and  recovered  the  deb' 
by  attachment  and  sale  of  A's  moveablc  property  After  eight  years  fiom  Lhc 
date  of  the  mortgage  B  brought  a  suit  to  recover  the  interest  due  under  the 
mortgage  on  Ks.  300  only 

Held,  that  under  Section  39  of  the  Contract  Act,  A  was  entitled  to  cancel  the 
contract  of  mortgage  owing  to  B's  conduct,  but  that  he  was  bound  to  give  up 
the  benefit  he  had  received,  VIE  ,  Ks  300  and  pay  interest  thereon  up  lo  the  dale 
of  cancellation  B  wah  not  entitled  to  treat  the  original  mortgage  as  a  mort- 
gage in  force  with  all  its  stipulations  for  Rs  300  instead  of  Ks.  800,  and  on 
that  view  to  sue  for  interest  alone. 

IR,  34  A.  273  (280)=9  ALJ  198=13  Jnd  Las  573,  3S  M  114  (118)=9  hid  C  as 
289=21  MLJ  169=9  MLT  286=<1911)  1  ,VWN  113,  10  Ind  CAS  258 
(259)=9  MLT  479-M911)  1  M  W  N  265 ,  14  Ind  Gas  399  (400)=8  NLK 
7,  24  ML  J  479  (480)-=  13  MLT  J27=(1913)  MWN  335,  10  OC  69  (74), 
D.,  10  C  W  N  932  (933)  ] 

SECOND  appeal  against  the  deciee  ol  O  Chandu  Menon,  Subordinate 
Judge  of  South  Canara,  in  appeal  suit  No.  373  of  1892,  confirming  the 
decree  of  II  Babu  llau,  District  Mini  HI}  of  Udipi,  in  original  suit  No. 
103  of  1892 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  repoit 
from  the  judgments  of  the  High  Couit 

Pattabhirama  Ayyar  and  Madhava  Rau,  for  appellant 
Narayana  liau,  for  respondent. 

JUDGMENT. 

BEST,  J, — The  mortgage  bond  executed  by  defendant  in  favour  of  plain- 
tiiT  was  for  a  sum  of  Ks  800,  of  which  Rs  500  were  left  with  plaintiff  to 
pay  off  a  prior  mortgage  debt  and  of  the  balance  Us  200  are  stated  in  A  to 

*  Second  Appeal  No    163^  of  1893, 
48*  : 
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1894       ke  the  amount  previously  borrowed  from  plaintiff  and  the  remaining  Rs. 
SEP  27    ^^  as  received  on  the  date  of  A.  » 

*      '  It   appears  that  plaintiff  did  not  pay   off  the  prior   mortgage,    [127] 

APPEL-    w*l°  tnere*ore  sued  the  defendant,  and  recovered  his  debt  by  attachment 

LATE      an(^  sa^e  °^  defendant's  moveables. 

CIVIL  Plaintiff's  present  suit  is  to  recover  the  proportionate  interest  due  on 

'     the  Rs.  300  only  for  a  period  of  eight  years. 

18  M.  126,  I  am  unable  to  agree  with  the  Lower  Courts  in  holding  that  he  is  not 

entitled  to  this  proportionate  interest,  cf.  Chinnayya  Hawatan  v. 
Chidambaram  Chctti  (1);  but  I  think  the  suit  as  brought  has  been  rightly 
dismissed. 

Under  the  circumstances,  the  plaintiff  must  \vait  till  he  can  sue  for 
tin'  principal  amount  also,  when  the  defendant  will  be  able  to  set  off  the 
amount  claimed  b}  him  as  damages  for  plaintiff's  failure  to  pay  off  the 
prior  mortgagee. 

I  would  dismiss  this  appeal  with  costs. 

MUTTUSAMI  AYYAR,  J. — The  facts  found  in  this  case  are  (1)  that  by 
the  instrument  of  mortgage  the  plaintiff  was  bound  to  pay  Rs.  800, 
(2)  that  he  paid  the  mortgagor  only  Rs  BOO,  (3)  that  he  never  paid  Rs 
500  to  a  prion  mortgagee  as  stipulated  in  the  instrument,  (4)  that  b)  reason 
of  his  default  the  prior  mortgagee  sued  the  mortgagor,  obtained  a  decree 
against  him  and  recovered  the  sum  from  him.  The  Subordinate  Judge 
considered  that,  owing  to  appellant's  failure  to  perform  his  part  of  the 
contract  in  regard  to  Rs  500,  and  of  the  respondent  being  compelled  by 
his  default  to  satisfy  the  prior  mortgagee,  the  latter  was  not  bound  to 
perform  his  part  of  the  contract  to  pay  interest  on  Rs.  300  at  the  rate 
stipulated  in  the  instrument  of  mortgage.  Under  Section  B9  of  the  Con- 
tract Act,  the  mortgagor  was  entitled  to  cancel  the  contract  of  mortgage 
on  the  ground  that  the  mortgagee  by  acting  in  contravention  of  his  agree- 
ment incapacitated  himself  for  performing  it  in  its  entirety.  Though  no 
less  than  eight  years  passed  subsequent  to  the  payment  of  the  prior  mort- 
gage by  respondent,  the  appellant  never  attempted  to  tender  Rs.  '500  to 
respondent  to  keep  the  prior  mortgage  in  force.  Upon  the  facts  found 
the  Subordinate  Judge  obviously  considered  the  original  mortgage  as 
lawfully  cancelled,  and  held  that  the  stipulation  therein  as  to  interest  as 
not  being  since  in  force.  1  am  of  opinion  that  he  was  right  in  treating 
the  original  contract  as  at  an  end.  In  putting  an  end  to  it,  however, 
respondent  Mas  bound  to  give  up  the  benefit  he  had  received  and  to  pay 
back  Rs  300  \\ith  interest  up  to  date  of  cancellation.  Appellant  might 
[128]  have  sued  respondent  to  enforce  this  obligation  and  to  recover 
Ks.  300  and  interest  as  damages  on  the  security  of  the  property.  He 
was  clourh  not  entitled  to  treat  the  contract  of  mortgage  for  Rs.  800  as 
still  subsisting  after  acquiescing  in  its  cancellation  by  respondent  for 
eight  years  and  then  bringing  this  suit  to  recover  only  the  interest  due.  on 
Rs.  300  as  due  under  the  original  contract.  The  only  obligation  which  he 
can  now  enforce  is  the  obligation  to  repay  Rs.  300  with  interest,  which 
respondent  was  bound  to  pay  \\hen  he  put  an  end  to  the  mortgage  as 
regards  Rs.  500.  He  was  not  entitled  to  treat  the  original  mortgage  as 
a  mortgage  in  force  with  all  its  stipulations  for  Rs.  300  instead  of  Rs.  800, 
and  on  that  view  to  sue  for  interest  alone.  I  would  also  dismiss  this 
appeal  with  costs. 

c(l)C£  M.  2X2, 
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APPELLATE   CIVIL  s*p  26. 

Before    Mr    Justice   Muttusami   Ayyar   and   Mr.    Justice    Shcphard  

APPEL- 

SEETA  PATTA  MAHADEVI  (Defendant),  Appellant  v    SUIYUDAMMA  LATL 

AND  ANOTHER   (Plaintiffs),    Respondents  *     [22nd   August  CIVIL 

and   26th    Septembei,    18941  

18  M  128 

Costs — Whether  an  unsuccessful  plaintiff  is  liable  for  costs  unnecessarily  inquired  by 

the  defendant  owing  to  his  vakil's  negligence 

The  cosls  which  a  defeated  plaintiff  should  be  required  to  pay  arc  those  neces- 
sarily incurred  by  the  successful  party  in  the  defence  of  the  suit      Costs  cannot 
be  deemed  necessary  if  by  reasonable  diligence  on  the  part  of  the  defendant  01 
his  pleader  the  expenditiue  of  them  could  have  been  avoided 
APPEAL    against    the    decree    of    N     Swammadha    Ay}  ar,    Subordinate 
Judge  ot  Vizagapatam,   in  original  suit  No    51   of   1892 

The  facts  of  the  case  appear  sufficiently  foi  the  puipobe  ot  this  leport 
from  the  judgments  of  the  High  Court 
Pattabhirama   Ayyar,   for   appellant 
Kespondents   were  not  represented 

JUDGMENT 

SHEPHARD,  J  — This  appeal  relates  to  the  costs  which  the  Suboidmatu 
Judge  refused  to  allow  to  the  defendant  \\hen  dismissing  [129 J  the 
plaintiff's  suit  So  tar  as  regards  the  vakil's  fee,  the  appeal  must,  J  think, 
be  allowed  for  the  defendant's  vakil  is  at  least  entitled  to  the  sum  for 
which  he  has  ceitified,  that  sum  not  exceeding  a  moiety  ot  the  full  ad 
valorem  fee.  With  legard  to  the  othei  costs  inclined  in  connection  \vith 
\vitnesses  summoned  bv  the  defendant,  there  ib  moie  loom  foi  doubt  It  is 
said  that,  as  issues  had  been  settled  on  all  the  questions  ot  l.nv  and  tact 
supposed  to  aiise  on  the  pleadings,  the  defendant  \vas  bound  to  have  his 
witnesses  ready,  and  that,  it  anybody  was  to  blame,  it  was  not  the  defend- 
ant's vakil  but  the  Judge,  who  ought  to  have  discoveied  that  on  the  Kicc 
of  the  plaint  the  suit  as  framed  would  not  he  This  contention  appeals 
to  rne  wholly  unieasonable  The  costs  \\lnch  a  defeated  plaintiff  should 
be  required  to  pay  should  be  only  the  costs  necessanl}  mcuned  by  the 
successful  party  in  the  defence  of  the  suit  Costs  cannot  be1  deemed 
necessary  if  by  reasonable  diligence  on  the  pait  of  the  defendant  or  his 
pleader  the  expenditure  of  theVn  could  have  been  avoided 

In  the  present  case  it  was  open  to  the  detendant's  pleader  to  have  the 
plaint  rejected  under  the  provisions  of  Sections  53  and  54  ot  the  Civil 
Procedure  Code  That  is  the  course  which  he  ought  to  have  adopted 
Instead  of  doing  this  he  filed  a  written  statement  laismg  a  vanety  of 
defences  but  not  raising  the  very  point  which  has  ultimately  caused  the 
shipwreck  of  the  suit,  and  when  the  time  came  for  settling  the  issues  he 
again  let  slip  the  opportunity  of  pressing  the  matter  on  the  attention  of 
the  Court  It  is  said  that  it  is  the  business  ot  the  Judge  to  peruse  the 
plaint  and  to  frame  the  requisite  issues  That  is  perfectly  true,  but  it 
does  not  follow  that  the  vakils  on  either  side  have  no  duty  to  perform  It 
is,  I  apprehend,  the  clear  duty  of  a  party's  vakil  to  bring  to  the  Judge's 
notice  any  allegation  on  which  he  relies  and  to  ask  for  the  requisite  issue 
If  he  overlooks  the  allegation  and  does  not  ask  for  the  issue,  and  costs  are 

*  Appeal  No   !?6  af  1893- 

480       • 
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1894       occasioned  by  the  omission,  it  is  his  client  and  not  the  other  party  who 

SEP  26    ou$it  ^°  be  Addled  with  them.     In  the  present  case  it  may  be  said  that 

__'          at  the  outset  the  fault  lay  with  the  plaintiffs;  they  launched  a  suit  which, 

APPEL-    on  ^ie  ^ace  °*  ^le  P^amt'  could  n°fc  be  maintained.     I  do  not  think  we 

ought  to  assume  that  they  acted  in  bad  faith   any   more  than  we  should 

/-  y         assume  that  anything  worse  than  negligence  was  imputable  to  the  defend- 

"     ant's  vakil.     Let  it  be  assumed  that  on  both  sides  there  was  a  lack  of  skill 

18  M  128  an(^  due  care-  r^ne  defendant  is  entitled  to  the  costs  so  far  as  [130]  they 
were  occasioned  by  the  plaintiff's  fault,  but,  as  he  is  not  by  reason  of  that 
fault  absolved  from  the  duty  of  himself  taking  due  care,  he  ought  to  bear 
the  loss  which  by  dint  of  such  care  he  might  have  avoided.  To  hold 
otherwise  would  be  to  make  the  plaintiffs  answerable  for  the  mistake  of 
their  adversary's  vakil. 

For  these  reasons  I  would  decline  to  interfere  with  the  Judge's  ruling 
as  to  the  costs  of  witnesses,  and  dismiss  the  appeal. 

MUTTUSAMI  AYYAR,  J. — J  am  also  of  the  same  opinion 

As  regards  the  vakil's  fee,  the  amount  certified  should  have  been 
allowed.  It  is  less  than  the  ad  valorem  fee,  and  the  sum  awarded  by 
the  Court  below,  viz.,  Rs.  25,  is  certainly  inadequate.  I  would  award  the 
fee  certified  as  received. 

I  doubted  if  the  Subordinate  Judge  was  not  also  in  error  in  refusing 
defendant's  costs  incurred  by  taking  out  summons  for  his  witnesses.  It 
is  true  that  it  was  necessary  to  take  out  these  summonses  when  regard  is 
had  to  the  ground  upon  which  the  suit  was  ultimately  decided.  But  the 
objection  to  the  suit  which  eventually  prevailed  was  not  noticed  either  by 
the  defendant's  vakil  or  by  the  Subordinate  Judge  when  issues  uere 
framed.  Though  the  vakil  was  certainly  negligent  in  not  pressing  the 
preliminary  objection  at  the  first  hearing  and  in  not  insisting  upon  its 
prior  determination,  yet  as  the  Subordinate  Judge  also  overlooked  the 
defect  and  as  the  issues  framed  by  him  constituted  the  proximate  cause 
for  defendant's  taking  out  summons  for  witnesses  with  reference  to  those 
issues,  I  first  doubted  whether  the  party  concerned  should  be  mulcted  in 
costs  which  he  incurred  bona  fide  to  be  ready  to  prove  the  recorded  issues. 
As  the  defendant's  vakil  contributed  to  the  error  on  the  part  of  the  Sub- 
ordinate Judge,  I  think  on  further  consideration  that  I  cannot  say  that 
the  ground  upon  which  the  Subordinate  Judge  exercised  his  discretion  in 
refusing  costs  was  illegal.  On  taking  time  to  consider  the  matter,  I  do 
not  think  that  the  Subordinate  Judge's  Border  on  this  point  should  be 
disturbed,  as  the  Code  leaves  the  adjudication  of  costs  to  the  discretion 
of  the  Subordinate  Judge. 

I  concur  in  the  decision  proposed  by  my  learned  colleague. 
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[131]   APPELLATE  CIVIL  Nol2, 

Before  Mr    Justice   Muttwtami  Ayyar  _ 

APPEL- 

TIRTHASAMI  (Counter-petitioner  No    3),  Appellant  v    ANNAPPAYYA  LATE 

(Petitioner).    Respondents*     |8th    and    12th    November,    1894]  ,  ClVlL. 

(ode  of  Civil  Procedure— Act  XIV  of  1882,  Section  \&— Act  VI  of  1892,  S>c/ww  4—       

Proceedings  \n  execution — Dismissal  of  petition  for  default          '  liM.ISl 

The  dismissal  of  a  petition  for  execution  for  default  does  not  liar  a  fresh 
application,  Section  158  of  the  Code  of  C  ivil  Procedure  being  inapplicable,  since 
by  reason  of  Section  4  of  Act  VI  of  i892,  it  does  not  apply  to  proceedings  in 
execution  Dhonkal  Singh  v  Phakkar  Singh  (15  A  84),  Hajrat  Akramm^a 
Begam  v  Valiulmssa  Begam  (18  B  429)  and  Delhi  and  London  Bank  v  On  hard 
(4  I  A  127)  followed 
[R.  13  CL  J  532  (554)-ll  Ind  Cas  385  (386)  ] 

APPEAL  against  the  order  of  W  C  Holmes,  District  Judge  of  South 
Canara,  presented  against  the  order  of  U  Babu  Rau,  District  Munsif  of 
Udipip  in  execution  petition  No.  311  of  1892 

The  facts  ot  the  case  appear  sufficiently  lor  the  puipose  of  this  lopoit 
from  the  judgment  of  the  High  Couit 

Ramchandi  a  Rau  Saheb,  for  appellant 
Madhava    Rau,    for    lespondent 

JUDGMENT 

This  wab  an  application  foi  execution  o-i  the  decree  m  original  suit 
No  121  ot  1882  on  the  file  of  the  Distuct  Munsii  ot  Udipi  in  the  district 
of  South  Canara  The  appellant  is  the  icpfesentutivc  of  the  Pultige  Mutt 
at  that  station,  and  respondent,  Annappa\a,  is  the  execution-ci editor 
The  decree  was  passed  against  appellant's  piedecessoi,  but  on  his  disnnss.il 
from  his  office  and  on  appellant's  succession  to  the  office,  lespondcnt 
attempted  to  execute  it  against  the  later  The  District  Munsif  refused 
the  execution,  but  on  appeal  the  Judge  held  that  execution  should  be 
granted  it  respondent  showed  in  execution  proceedings  that  the  decree 
debt  was  one  contracted  for  pin  poses  of  the  Mutt  From  this  order  respon- 
dent pieteried  no  second  appeal  and  it  became  final  The  application  for 
execution  in  which  the  above  ordeis  were  made  was  not  furthei  proceeded 
with 

[132]  Meanwhile,  execution"  w  as  taken  out  bv  oilier  decicc-holdois 
against  the  appellant  and  similar  oiders  v\eie  passed  by  the  Distuct 
Munsif  and  by  the  Judge  In  one  ot  them,  in  winch  one  Buclan  Saheb 
was  execution-creditoi ,  there  was  a  second  appeal 

As  reported  in  Sudmdia  v  Budun  (I)  the  High  Court  held  m  that 
case  that  the  decree  should  be  executed  against  appellant  unless  he  set  it 
aside  by  a  new  suit  foi  fraud  and  collusion  Thereupon,  appellant 
instituted  suits  to  set  aside  several  decrees  passed  dgumst  his  piedecessoi , 
and  brought  original  suit  No  334  of  1882  against  respondent  in  Septernbei 
1889  The  District  Munsif  dismissed  the  suit,  and  in  December  1891  the 
Judge  confirmed  the  decision  in  appeal  suit  No  441  of  1889  Fiorn  this 
decision,  a  second-  appeal  is  still  pending, 

*  Appeal  against  Order  No   114  of  1893 
(i)  9  M.Vto.   > 
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ttt4  Meanwhile,  another  application  for  execution  of  the  decree  in  original 

Novl2    suit  No-  121  of  1882  was  made  in  No<  455  of  1889'     The  District  Munsif 
'      '   called  upon  respondent  to  prove  that  the  decree  debt  was  binding  on  the 
APPEL-    MU^   and  allowed   him   time  for  that   purpose   till   the  28th   June    1890. 
LATF       However  respondent  produced  no  evidence,    and  the   District   Munsif  dis- 
CIVIL      m*ssed  his  petition  for  execution.     On  the   14th  August  1893,   respondent 
*     again  applied  for  execution   by    attachment   of   immoveable   property.      In 


_ 

16  M.  131.  support  °f  ms  claim,  he  alluded  to  the  order  of  the  High  Court  in  the 
execution  of  Budan  Saheb's  decree  in  original  suit  No.  334  of  1888 
brought  by  appellant  against  respondent,  and  to  the  dismissal  of  that  suit. 
Appellant  opposed  this  application  as  barred  by  the  order  on  respondent's 
former  application,  which  was  passed  in  No.  455  of  1889.  The  District 
Munsif  observed  that  that  order  operated  as  a  decree  under  Section  2  of  the 
Code  of  Civil  Procedure,  and  barred  the  present  application.  On  appeal, 
the  Judge  considered  that  the  mere  striking  off  of  the  application  did  not 
amount  to  an  adjudication,  that  the  order  granting  time  to  prove  that  (he 
debt  was  binding  on  the  Mutt  was  not  one  passed  under  Section  158  of 
the  Civil  Procedure  Code,  that  appellant  was  under  no  obligation  to 
produce  his  evidence,  and  that  he  was  therefore  not  barred  from  renewing 
his  application  for  execution.  It  is  contended  on  second  appeal  that  the 
order  dismissing  the  application  for  execution  No.  455  of  1889  was  passed 
under  Section  158,  Civil  Procedure  ('ode,  and  that  it  precludes,  under 
[133]  Section  13,  Civil  Procedure  Code,  am  fresh  application  for  execution 
of  the  same  decree. 

1  agree  in  the  opinion  of  the  Judge  that  the  dismissal  of  a  petition  for 
execution  for  default  does  not  bar  a  fresh  application.  The  Judge  states  that 
Section  158  is  inapplicable,  because  the  order  on  the  prior  application  does 
not  purport  to  have  been  made  under  that  section,  and  that  there  is 
nothing  to  show  that  time  was  granted  at  the  instance  of  the  respondent.  I 
also  think  that  Section  158  is  inapplicable,  but  I  prefer  to  rest  m\  opinion 
on  the  general  ground  that  by  reason  of  Section  4  of  Act  VI  of  1892  — 
nothing  in  Chapter  VII  or  XIII  of  the  Code  of  Civil  Procedure  applies  to 
proceedings  in  execution.  It  \\as  held  by  the  Full  Bench  of  the  Allahabad 
High  Court  in  Dhonkal  Singh  v.  Phalli  ar  Singh  (1)  that  when  an  execution 
case  is  struck  off  the  file  or  dismissed  upon  a  ground  other  than  a  distinct 
finding  that  the  decree  is  incapable  of  execution,  or  that  the  decree-holder's 
right  is  barred  by  limitation,  or  b\  any  other  law,  or  on  some  ground 
touching  the  merits,  its  dismissal  whether  termed  as  dismissal  for  default 
or  as  struck  off  the  file  does  not  operate  to  bar  a  fresh  application  for 
execution. 

In  Hajrat  Akramnissa  Begam  v.  Valiulnissa  Bcgam  (2)  the  High  Court 
of  Bombay  held  that  while  there  is  no  statutory  authority  for  restoring  to 
the  file  an  application  for  execution  which  has  been  once  dismissed  for  de- 
fault, the  order  of  dismissal  is  ineffectual  to  bar  a  subsequent  application 
for  execution.  In  Delhi  and  London  Bank  v.  Orchard  (3)  the  Privy 
Council  held  that  an  order  refusing  an  application  to  execute  a  decree  is 
not  an  adjudication  within  the  rule  of  res  judicata.  The  real  question  is 
whether  the  order  of  the  District  Judge  that  respondent's  right  to  execute 
the  decree  against  appellant  can  only  be  recognized  on  proof  that  the 
decree  debt  is  binding  on  the  Mutt  is  still  in  force,  and  whether  it  bars 
execution  until  the  condition  mentioned  therein  is  complied  with.  I 
must  answer  the  question  in  the  affirmative.  That  the  order  in  question 

(i)     15  A.  84.  '(2)*  18  B.  439.  (3)    4  I-A.  127. 
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was  made   is   not   denied      That    it    became    fimil    is    also   admitted       It   is       1894 
clear   that   whatever  older  the   High   (Joint   made   m   execution   of   Budan    NOV  \2 
Saheb's   decree   cannot   affect    the   respondent    \\lio   was   no   party    to   that  ' 

order      The   former  order   being   then   still    in    force,    it   must    be   complied     APPEL- 
[134]  with  and  the  decree  could  not  be  executed  as  it  it  bad  no  existence        LATE 
It  is  open  to  respondent  to  appl}    for  a  re\iew  ot  that  oiftei    and  to  have      QviL 

it  vacated      It  is  suggested  that  b;y  mstitutjng  original  suit  No    IW4  of  1888       

respondent   waived   the   benefit   ot   the   pievious   older   and   that   he   is   not   fg  M  131. 
now   at  liberty  to  fall  back   upon  it      But  the   suit   and  the  oider   :ue  not 
necessarily  inconsistent  witb  eacli  othei       The  judgment  may  not  be  tainted 
by  fraud  and  the  debt  may  yet  not  bind  the  Mull       I  am  unable  to  hold 
that,   as  a  matter  ol   law,   there  \\  as  a  \\aivei       I  am  therefore  ot  opinion 
that,   so  long  as  the  oidei   ot  the  Lhstnct  Judge  is  legally  in  force,   execu- 
tion must  be  refused  unless  the  condition  mentioned  in  it  is  complied  with 
On  this  ground  I  reverse  the  older  of  the  Judge   and   restoie   that   of   the 
District    Munsit          In    the   special    circumstances   ot    the    case,    each    paity 
will  bear  his  costs  here  and  in  the  Lower  Appellate  Court 
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SUBH\KAYI:DU    (Defendant),    Pctiiionci    v     AUIXAUAYLDU 

(Plaintiff),  Respondent  x 
[±2nd  Octobei   and  8th  November,   1HU4  ] 

p — /Idvance  made  by  one  partner   to  another  in  respect  of  the  latin's  ^>han' 
oj  a  partnership  debt — Whether  a  tint  for  lontnbutwn  lies 

A  and  B  were  paitncrs  A  decree  was  passed  against  them  Cm  llie  payment  uL 
a  certain  debt,  each  partner  being  liable  for  the  whole  sum  and  being  bound  to 
indemnify  the  other  against  the  payment  of  more  than  his  share  A  paid  B'i> 
share  as  well  as  his  own  and  brought  a  suit  against  13  foi  contribution  U 
contended  that  that  A's  claim,  being  in  respect  of  a  partnership  liansaction,  ought 
to  be  adjusted  when  the  partnership  account  was  settled,  and  lhal  the  suit  did 
not  he 

Held,  that   the   advance   made   h>    A    to   B   by   paying   his    share   was   not   an 
advance  to  the  partnership,  but  to  the  other  pailner  in  respect  of  what  he  had  to 
contribute,  and  that,  consequently,  A  was  entitled  to  contribution  from  B 
[R  ,  32  M    76  'K0)--19  ?  I  L  J    10=4  TV1  L  T   456 ,  Cons  ,  32  M    203=4  M  L  T   475  | 

PETITION  puiying  the  High  Court  to  revise  the  decree  ol  V  Lukshmi- 
narasiruham  P.mtulu,  District  Munsif  of  Masulipatam,  in  small  cause 
suit  No.  1866  of  1892 

[135]    The    facts    of    the    CHSC    appear    sufficiently    foi    the    purpose   of 
this  report  from  the  foregoing  and  fiom  the  judgment  of  the  High  Com  I. 
Venhatarama  Sarma,  for  petitioner 
Pattabhtrama  Ayyar,  for  respondent. 

JUDGMENT 

The  plaintiff  and  the  original  defendant  ueie  partneis  The  former 
paid  the  amount  due  by  the  latter  under  a  decree  passed  in  original  suit 
No  911  of  1890  Thereupon  he  brought  the  present  suit  in  the  Small 


*  Civil  Revision  Petition  Nb  690  of  1893, 
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1894       Cause  Court  for  contribution.     It  was  contended  for  defendant  that  the 
Nov.  8.    8U^  ^^  no^  '*e>  an(^  ^la^  *ne  cla*m  *s  one  which  ought  to  be  adjusted  when 
the   partnership   account   is   settled.       The    District   Munsif   decreed   the 
claim. 

It  is  urged  on  revision  that  the  suit  does  riot  lie  and  is  not  cogniz- 
able by  a  Smalt  Cause  Court.  It  is  no  doubt  a  settled  rule  of  law  that 
advances  made  by  one  partner  to  the  partnership  concern  can  only  result 
18  M.  134.  in  matters  of  account  and  cannot  be  made  the  subject  of  a  separate  suit. 
But  to  this  general  rule  there  are  exceptions  when  advances  are  made  by 
one  partner  not  to  the  partnership  concern,  but  to  the  other  partner  in 
respect  of  what  he  is  to  contribute  to  the  joint  capital,  as  in  French  v.  Sty- 
ring  (1);  or  when  two  partners  borrow  from  a  bank  on  their  joint  promis- 
sory note  and  apply  the  money  borrowed  to  the  partnership  concern  and 
one  of  the  partners  is  compelled  to  pay  more  than  his  share  of  the  debt, 
the  transactions  have  been  considered  to  be  separate  and  altogether 
dehora  the  partnership,  and  as  such  capable  of  sustaining  an  action  for 
contribution.  The  present  case  is  governed  by  the  same  principle. 
Under  the  decree  each  partner  \vas  bound  to  paj  the  whole  decree  debt 
and  bound  to  indemnify  the  other  against  the  payment  of  more  than  his 
share.  This  cannot  be  considered  as  a  partnership  transaction  (see 
Sedywick  v.  Daniell  (2)  The  petition  cannot  be  supported  and  is  dismis- 
sed with  costs. 


IS  M.  136. 

[136J   APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  7i/.,  Chief  Justice,  and 
Mr.  Jmticc  Shephard. 


PILLAI  (Defendant  No'  4),  Appellant  v. 
AYYATHORAI  (Plaintiff),   Respondent.* 
[llth  January  and  22nd  October,  1894. J 

Malicious   prosecution — Prosecution   by   a   Police   Constable — Whether   acting   in   his 
official  capacity  or  not — Malice 

A  Police  Constable,  who  is  in  effect  the  prosecutor  and  not  acting  merely  in 
his  official  capacity,  who  does  not  take  reasonable  care  to  inform  himself  of  the 
truth  of  the  case  and  who  does  not  honestly  believe  in  the  charge  preferred  by 
him  and  is  actuated  by  an  indirect  motive  in  preferring  it,  is  liable  in  a  suit  for 
damages  for  malicious  prosecution. 
IR.,  34  A.  273  (280)  =9  A.L.J.  198  (203)= 13  Ind  Cas  573] 

SECOND  appeal  against  the  decree  of  J.  W.  F.  Dumergue,  District 
Judge  of  Madura,  in  appeal  suit  No.  416  of  1892,  reversing  the  decree  of 
A.  David  Pillai,  District  Munsii  of  Tiruznangulurri,  in  original  suit  No.  256 
of  1891. 

The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 
from  the  finding  returned  by  the  District  Judge. 

Mr.  K.  Brown,  Subramama  Ayyar  and  Sundara  Ayyar,  for  appellant. 
Sankaran  Nat/or,  for  respondent. 


*  Second  Appeal  No.  863  of  1893. 
(i)  2  C.B.N.S.  365-  (*)  2  H.  &  N.  319- 
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ORDER, 

11  The  first  question,  which  does  not  seem  to  be  prominently  brought 
to  the  notice  of  the  District  Judge,  js  whether  the  appellant,   the  Con- 
stable,  was  in  effect  the  prosecutor  in  the  CRRC  or  whether  he  was  only 
"  acting  in  his  official   capacity      The   first   blanch   of   the   first   issue   was      i:ATE 
"  evidently  based  on  this  question      But  the  District  Judge  only  notices      ^IVIL- 
"it  in  the  introductory  part  of  his  judgment       We   must  observe  that   in 
considering  this  question  as  also  the  other  questions  arising,  the  District 
Judge  must  confine  himself  to  the  evidence  before  him,   and  must  not 
be  influenced  by  the  Magisrate's  opinion  or  depositions  taken  befoie  him 
and  not  made   evidence  in  this  case 

[137]    "  In   respect    of    the    other    questions    arising    in    the    case    the 

"  issues    as   framed   do   not   raise   them   in    the   proper   form      The   proper 

"  issues  are  those  stated  in   the  summing  up  in  Abrath   v    North-Eaatcrn 

11  Railway    Company    (1)      Assuming    that    the    District    Judge    finds    the 

first-mentioned  issue  in  the  affirmative,   we  must  lequest  him  to  return 

findings  on  the  other  three  issues  as  stated  in  the  case  cited 

"  The  findings  are  to  be  returned  within  one  month  from  the  date  of 
"  the  receipt  of  this  order,  and  seven  days  will  be  allowed  for  filing  object 
"  tions  after  the  findings  have  been  posted  up  in  this  Court  " 

In  compliance  with  the  above  order,  the  District  Judge  submitted  the 
following  finding  — 

FINDING. 

"  The  leading  facts  of  the  case  are  that  the  house  of  one  Shanmuga 
11  Velayudam  Pillay  in  Tirumangalam  was  broken  into  on  the  night  of  the 
"  28th*Apnl  1889,  'when  jewels  valued  at  Rs  500  were  stolen  The  plaint- 
11  iff  in  the  suit  and  two  others  were  arrested  bv  the  fourth  defendant, 
"  who  is  the  Station-house  officer  of  Tirumangalam,  on  the  10th  May 
"  1890  The  plaintiff  was  charged  with  abetment  of  the  offences  of  house- 
11  breaking  and  theft,  and  was  discharged  bv  the  Second-class  Magistrate 
11  of  Tirumangalam  in  Calendar  Case  No  55  of  1890  The  plaintiff  then 
11  sued  to  recover  damages  from  the  fourth  defendant  among  others  for 
"  malicious  prosecution 

"  2  The  first  question  on  which  I  am  directed  to  return  a  finding  IB 
"  whether  the  foflrth  defendant,  the  Station-house  officer,  was  in  effect 
11  the  prosecutor  or  whether  he  was  acting  in  his  official  capacity  With 
11  regard  to  the  first  branch  of  this  question,  I  think  the  record  leaves  no 
11  doubt  that  the  fourth  defendant  was  realty  the  prosecutor  No  accusa- 
11  tion  had  been  laid  against  the  plaintiff  specifically  by  the  complainant, 
"  the  plaintiff  was  arrested  by  the  fourth  defendant  on  information  said 
11  to  have  been  given  by  one  Andravana  Chetty  (eighth  witness  for  plaintiff) 
11  more  than  a  year  after  the  commission  of  the  alleged  offences  and  five 
"  months  after  the  fourth  defendant  had  recommended  that  the  case 
11  should  be  struck  off,  as  it  was  useless  taking  any  further  steps  in  the 
11  matter;  and  when  the  plaintiff  applied  for  bail  the  application  was 
"  opposed  by  the  [1381  fourth  defendant,  not  by  the  complainant  The 
11  complainant  was  made  the  first  defendant  in  the  suit  and  was  examined 
11  as  the  first  witness  for  the  defence  He  opposed  an  application  made 
"  by  the  plaintiff  for  a  transfer  of  the  criminal  case  to  the  file  of  another 
11  Magistrate,  but  on  the  other  points  he  makes  the  following  statements: 
11  'I  never  implicated  the  plaintiff  in  the  case  nor  did  I  even  supect  him 

(i)  LR    ii  QP-D.  4^0  (444) 
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1184  "  'I  never  complained  to  the  Police  or  the  Magistrate  that  the  plaintiff 
OCT.  22.  "  'was  one  of  the  thieves  or  that  I  suspected  him.  ...  I  never 
"  'opposed  the  application  for  bail  presented  on  behalf  of  the  plaintiff.' 
"  The  charge  sheet  (Exhibit  E)  was  prepared  by  the  fourth  defendant  on 
"  the  llth  May  1890,  and  with  the  exception  of  the  occurrence  report  of 
"  the  10th  May  1890  (Exhibit  D)  also  prepared  by  the  fourth  defendant, 

"  this   was   the   first   time   that   the   plaintiff   was   accused.     Under   these 

ISM.  13*.  "  circumstances  I  find  on  this  part  of  the  first  question  that  the  fourth 
"  defendant  was  in  effect  the  prosecutor. 

"3.  It  follows  from  this  finding  that  in  my  opinion  the  fourth 
"  defendant  was  not  acting  only  in  his  official  capacity  \o  doubt  the 
"  fourth  defendant  was  bound,  as  a  Police  officer,  to  detect  offenders 
"  and  bring  them  to  justice,  and  hence  it  is  now  argued  that  he  was 
"  really  acting  in  his  official  capacity.  But  in  the  first  place  it  seems 
"  to  me  that  Police  officers  are  protected  against  suits  brought  against 
"  them  for  acts  done  in  their  official  capacity  only  by  Section  43  of  Act 
"  V  of  1861,  which  provides  that  a  Police  officer  is  entitled  to  a  decree 
11  if  he  shows  that  any  act  in  respect  of  which  he  is  sued  was  done  under 
"  the  authority  of  a  warrant  issued  by  a  Magistrate.  In  this  case  the  fourth 
"  defendant  was  certainly  not  acting  under  such  authority.  Then  in  the 
"  next  place  it  is  expressly  declared  by  Section  23  of  Act  V  of  1861  that  it 
"  is  the  duty  of  a  Police  officer  to  apprehend  persons  '  for  whose  apprehen- 
"  'sion  sufficient  ground  exists.'  Unless  sufficient  ground  does  exist, 
"  then  it  appears  to  me  that  a  Police  officer  cannot  be  said  to  be  acting 
"  in  his  official  capacity,  but  under  colour  of  his  official  capacity.  Hence 
"  I  would  submit  that  unless  the  findings  on  the  remaining  issues  show 
"  that  the  fourth  defendant  had  or  in  good  faith  believed  he  had  sufficient 
"  ground  for  arresting  and  prosecuting  the  plaintiff,  he  was  not  acting 
"  in  his  official  capacity. 

"  4.  The  next  question  on  which  T  have  to  return  a  finding  is  [139] 
"  the  first  propounded  in  Abrath  v  North -Eastern  Pail  way  Company  (1). 
"  Did  the  fourth  defendant  take  reasonable  care  to  inform  himself  of  the 
"  true  state  of  the  case?  On  this  issue  the  plaintiff  has  proved  that  the 
*'  fourth  defendant  himself  reported  on  the  9th  December  1890  (Exhibit 
"  G),  after  months  said  to  have  been  occupied  in  investigation,  that  he 
"  had  failed  to  detect  the  real  culprits  and  that  it  w*as  useless  to  take 
"  further  steps.  Notwithstanding  this  fact,  the  fourth  defendant  might 
"  have  obtained  trustworthy  information  subsequently  to  his  report.  But, 

according  to  his  own  case,  the  only  person  from  whom  he  could  have 
"  obtained  any  information  justifying  the  arrest  and  prosecution  of  the 
"  plaintiff  was  Andravana  Ohetty,  and  Andravana  Chetty  examined  as 
"  the  plaintiff's  eighth  witness,  swears  that  he  never  gave  the  fourth 
"  defendant  any  information  on  the  subject  This  evidence  is  contradicted 
"  by  an  acting  Head  Constable,  who  is  the  second  witness  for  the  defence, 
"  and  the  fourth  defendant  has  proved  that  Andravana  Chetty  is  a  thief. 

If  he  had  acted  solely  on  information  given  him  by  a  disreputable  and 
"  discreditable  individual,  he  cannot  be  said  to  have  taken  reasonable 

care,  but  it  would  be  a  fair  argument  that  lie  verified  the  statements 
"  made  and  actually  found  the  plaintiff  dealing  with  the  stolen  property. 

The  story  of  the  plaintiff's  arrest  must  therefore  be  examined.  Accord- 
"  ing  to  the  second  witness  for  the  defence  Andravana  Chetty  came 
"  to  the  police  station  at  3  P.M.  on  the  10th  May  and  said  he  had  seen 

the  plaintiff  and  others  dividing4  the  stolen  jewels  in  a  certain  manta- 

(i)  L.R.  IT  QB.D.  44~ 
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pam,  9J  miles  distant  from  the  police  station  The  fourth  defendant 
and  the  second  witness  for  the  defence  and  others  reached  the  manta- 
pam  at  5  p  M  and  found  the  plaintiff  and  his  confederates  still  in  the 
act  of  weighing  and  dividing  the  jewels  There  were  admittedly  only 
nine  articles  of  jewellery,  and  it  is  repiesentcd  that  more  than  2  hours 
were  occupied  in  weighing  and  dividing  those  articles  This  story  is, 
m  my  opinion,  altogether  incredible,  and  I  think  it  also  incredible 
that  the  plaintiff,  a  village  officer,  was  found  making  a  division  of  stolen 
property,  a  year  after  it  had  been  stolen,  in  a  place  which  must  have 
been  open  to  public  view  or  the  transaction  could  not  have  been  observ- 
ed bv  Andravana  Chetty  Besides  the  inherent  [140]  incredibility  of 
this  account,  the  plaintiff's  second,  third  and  fourth  witnesses  depose 
that  the  plaintiff  was  arrested  neai  the  Sub-Registrars  office,  which 
is  also  known  as  Poochy  Nadan's  Chawadi,  m  Tirumangalam  Since 
then,  the  statements  made  by  and  on  behalf  of  the  fouith  defendant  as 
to  the  plaintiff's  arrest  are,  in  my  opinion,  false,  and  since  the  plaintiff 
was  not  arrested  at  a  mantapam  3$  miles  from  Tiiumrmgalam,  I  think 
the  statements  that  Andravana  Chetty  ga\e  information  which  led 
to  the  arrest  at  the  mantaparn  is  also  false  Hence  I  find  that  the 
fourth  defendant  so  far  from  taking  reasonable  care  to  inform  himself 
of  the  true  state  of  the  ciase  made  no  enquiry  and  did  not  act  on  any 
information,  but  acted  with  a  total  want  of  reasonable  and  probable 
cause. 

"  5  The  third  question  is — Did  the  fourth  defendant  honestly  believe 
the  case  which  he  laid  before  the  Magistrate  ?  (Abrath  v  North-Eastern 
Railway  Company  (1)  )  In  respect  of  this  issue  it  is  proved  in  evidence 
that  no  suspicion  was  entertained  against  the  plaintiff  until  the  10th 
May  1890,  the  day  he  was  arrested  But  the  fourth  defendant's  report 
of  the  9th  December  1890  (Exhibit  G)  filed  by  the  plaintiff  proves  more 
It  shows  that  the  result  of  the  enquiries  made  by  the  fourth  defendant 
from  the  date  of  the  offences  (28th  April)  to  the  date  of  the  report  was 
that  the  greater  portion  of  the  stolen  property  had  been  recovered 
through  one  Shonia  Pillay,  the  father-in-law  of  the  complainant,  and  that 
the  complainant  himself  was  conniving  at  the  acts  of  his  father-in-law 
and  suppressing  information  Clearly,  therefore,  it  was  not  the  plaintiff 
that  the  fourth  defendant  then  suspected  of  abetment  and  he  was 
guilty  of  falsehood  in  attempting  to  repudiate  his  report  I  have  already 
found  that  he  acted  without  i^asonable  or  probable  cause,  and  that  the 
reasons  he  has  assigned  for  prosecuting  the  plaintiff  are  false  The  only 
inference  which  can,  in  my  opinion,  be  drawn  from  the  circumstances 
is  that  he  did  not  honestly  believe  the  case  he  laid  before  the  Magistrate 
to  be  true,  but  knew  it  to  be  groundless. 

"  6  The  last  question  is — Was  the  fourth  defendant  actuated  by 
any  indirect  motive  in  preferring  the  charge  (Abrath  v  North-East  irn 
1  Railway  Company  (I)  )  or,  as  the  same  question  is  stated  on  page  443 
of  the  case  cited, — Was  he  actuated  by  malice,  that  \H1]  1S  to  saV« 
1  was  he  actuated  by  some  motive  other  than  an  honest  desire  to  bring 
'  a  man  whom  he  behoved  to  have  offended  against  the  Criminal  law  to 
1  lustice  Here  it  is  argued  that  no  malice  was  alleged  and  none  proved. 
1  But  the  action  itself  was  an  action  for  malicious  prosecution  As  to 
'  proof  there  is  certainly  no  direct  evidence  of  any  weight,  but  according 
1  to  the  Indian  Evidence  Act  (Section  4)  a  fact  is  said  to  be  proved  il 
1  the  existence  is  so  probable  from  matters  under  consideration,  that  a 
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1014  "  prudent  man  ought,  under  the  circumstances  of  the  particular  case,  to 
OCT.  22.  "  ac^  uP°n  t'ne  supposition  that  it  exists.  It  must,  therefore,  be  seen 
"  whether  this  probability  exists  in  the  circumstances  of  this  case. 
"  According  to  the  second  form  of  the  present  issue  quoted  above,  malice 
"  consists,  in  such  n  case  as  this,  of  some  motive  other  an  honest  desire 
"  to  bring  a  man,  who  is  believed  to  have  offended  against  the  Criminal 
"  law  to  justice,  and  Brett,  M  R.  (same  case,  page  448)  defined  a  mali- 
16  M.  136.  "  cious  intention  as  '  not  the  mere  intention  of  carrying  the  law  into 
"  '  effect,  but  an  intention  which  was  wrongful  in  point  of  fact.'  If,  af 
"  it  seems  to  me,  the  fourth  defendant  acted  without  reasonable  or 
"  probable  cause,  and  if,  as  it  seems  to  me,  he  did  not  honestly  believe 
"  the  case  which  lie  laid  before  the  Magistrate,  then  he  could  not  have 
11  believed  that  the  plaintiff  had  offended  against  the  Criminal  law  and 
"  he  could  not  have  been  actuated  by  an  honest  desire  to  bring  the  plaintiff 
"  to  justice,  but  must  have  been  actuated  by  some  indirect  motive, 
"  that  is  to  say,  in  the  words  of  Cave,  J.,  already  quoted,  by  malice.  To 
"  institute  a  groundless  prosecution,  knowing  that  it  is  groundless,  is 
"  acting  not  in  furtherance  of  justice,  but  with  an  intention  wrongful  in 
"  point  of  fact.  Therefore,  the  answer  T  would  submit  to  the  last  ques- 
"  tion  is  that  the  fourth  defendant  was  actuated  by  an  indirect  motive, 
"  that  is  to  say,  malice. 

"  7.  To  sum  up  these  findings  they  are — 

"  (1)  That    the   fourth    defendant   was   in   effect   the   prosecutor 

and  not  only  acting  in  his  official  capacity. 
"  (2)  That  he  did  not  take  reasonable  care  to  inform  himself  of 

the  true  state  of  the  case. 
"  (3)  That  he  did  not  honestly  believe  the  case  he  laid  before 

the    Magistrate. 
[142]  "  (4)  That  he  was  actuated  by  an  indirect  motive  in  preferring 

the  charge." 

This  second  appeal  came  on  for  final  disposal,  and  the  Court  delivered 
the  following 

JUDGMENT. 

We  must  accept  the  finding.  We  cannot  say  that  the  Judge  dealing 
with  the  whole  evidence  has  omitted  to  take  into  account  that  the  burden 
of  proof  was  on  the  plaintiff. 

The  appeal  is  dismissed  with  costs. 


18  M.  142=5  M.LJ.  34. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttuaami  Ayyar  and  Mr.  Justice  Best. 


NAGAMOXEY   MUDALIAR   (Defendant),   Appellant  v.   JANAKIRAM 

MUDALIAU  (Plaintiff),   Respondent.*     [7th  August,   and 

5th  December,  1894.] 

Letters  Patent — Clause  12— Whether  an  order  under  this  clause  may  form  the  subject 
of  an  issue  for  trial  in  the  suit. 

The  legality  of  an  order  granting  permission  to  institute  a  suit  under  clause 
12  of  the  Letters  Patent  may  form  the  subject  of  an  issue  for  trial  in  the  suit  so 
instituted. 
MR,  27  M.J_57  (159).] 

*  Original  Side  Appeal  ^fo.  34  of  1893. 
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APPEAL  from  the  decree  of   Shephard,  J  ,   sitting  on  the  original  side  1004 

of  the  High  Court  m  civil  suit  No.  391  of  1892.  DEC   S 

This  was  a  suit  for  redemption  of  a  mortgage      Leave  to  sue  under  _'_  ' 
clause  12,  Letters  Patent,  was  granted,  but  a  preliminary  issue  was  taken 


,  ,  , 

as  to  whether   the  Court  had  jurisdiction  in  the  case,   the  mortgage  pro- 

perty   being    alleged    to    be    bcjond    the    Court's    local    jurisdiction      This  c  v 

issue  was  decided  against  the  defendant  on  the  ground  that  the  leave  to  _       ' 

aue  stood  uncancelled,     The  defendant  preferred  this  appeal  j^jJJ" 

Sivagnana   Mudahai,   for   appellant  142  _s 

Snbramanya   Ayytir,   for  respondent  M.  L.  J. 

JUDGMENT  M' 

BEST,  J  —  This  IP  mi  appeal  against  the  order  of  Mr  Justice  Shephard, 
deciding  against  the  defendant,  the  preliminary  issue  "  whether  this  Court 
11  has  jurisdiction  m  the  case,  the  mortgaged  [143]  property  being  alleged 
"to  be  situated  be}  oriel  the  Court's  local  jurisdiction  " 

The  learned  Judge  says,  "  In  the  face  of  the  leave  which  stand*  \m- 
11  cancelled  I  must  decide  for  plaintiff 

The  cases  cited  before  the  learned  Judge  appear  to  have  been  DeSouma 
v  Coles  (1)  and  Vyihehnyu  Mudelly  v  Cundaaawmy  Mudelly  (2) 

In  the  former  it  was  held  that  an  appeal  lies  from  the  decision  of  a 
Judge  refusing  an  application  made  under  Clause  12  of  the  Letters  Patent 
for  leave  to  institute  in  this  Court  a  suit  on  a  cause  of  action  which  arises 
m  part  onl^  within  the  local  limits  of  this  Court's  jurisdiction  In 
Vytkehnya  Mudelly  \  Cundatawmy  Mudelly  (2)  it  was  held  that  where 
such  an  application  was  refused  by  one  Judge,  it  was  not  proper  for 
another  Jud^e  in  Chambers  to  grant  the  application  when  renewed  on 
precisely  the  same  grounds. 

The  above  t\vo  decisions  aie  authority  for  the  propositions  (1)  that 
an  order  of  H  Judge  refusing  mi  application  under  Clause  12  of  the  Letters 
Patent  IB  appealable,  und  (2)  that  such  order  of  lefunal  by  one  Judge  can- 
not be  superseded  b>  another  Judge  in  Chambers  But  neither  of  them 
is  in  point  when  the  question  is  whether  an  older  granting  permission  to 
institute  a  suit  under  Clause  12  may  form  the  subject  of  an  issue  for  tnal 
m  the  suit  so  instituted 

In  the  present  ca&e  the  leave  to  sue  was  granted  by  the  Registrar  m 
exercise  of  the  power  conferred  on  him  under  Sections  637  and  652  of 
the  Code  of  Civil  Procedure  "  and  all  other  powers  thereunto  enabling," 
see  Appendix  1  of  the  rules  published  m  the  Fort  St  George  Gazette 
Supplement,  dated  16th  June  1891 

The  order  was  passed  ex  parte  without  even  issue  of  notice  to  the 
defendant 

Under  these  circumstances  it  seems  to  me  that  defendant  was  enti- 
tled to  take  the  objection  m  his  answer  to  the  plaint,  and  that  the  question 
is  one  that  should  be  decided  as  an  issue  in  the  suit 

I  would,  therefore,  allow  thiH  appeal  and  setting  aside  the  order  of 
the  learned  Judge,  remanded  the  issue  for  disposal  on  the  merits 

The  cost  of  this  appeal  will  abide  and  follow  the  result 

MUTTUHAMI  AYYAR,  J  —  I  concur, 


(T)  3  MHCR.  384  '*>  8  MHCR  21. 
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18  M.  144. 

[1M]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttiwanri  Ayyur  and  Mr.  Justice  Shephard 


PULLAYYA  (Defendant  No.  3),  Appellant  v.  BAMAYYA  (Plaintiff), 
Respondent.*     [22nd  August,  1894.] 

144    £°d*  of  Civil  Procedure— Act  XIV  of  -1882,  Sections  316,  318— Execution  of  decrees— 
fl  Delivery   of   ihimoieable   property    in   position    of   judgment-debtor— Suit    by 

assignee  of  purchaser  at  Court  sale  for  possession — Limitation. 

The  purchaser  at  an  execution  sale  of  a  house,  of  which  the  judgment-debtor 
was  in  possession,  sold  it,  agreeing  at  the  same  ume  to  obtain  the  sale  certificate 
and  to  deliver  possession  of  the  house  After  more  than  three  years  had  expired 
he  applied  for  the  certificate,  which,  however,  was  refused  on  the  ground  that  his 
application  was  time-barred  On  the  put  chaser's  death  his  widow  made  a  second 
application  which  was  granted.  In  a  suit  by  the  purchaser's  vendee  to  reunn 
possession,  she  set  up  a  title  thereto  under  a  sale  by  the  original  ovvnei  (the 
ntdgment-clcblor)  to  herself  and  others  executed  more  than  thiec  years  after  the 
Court  sale: 

Held  that,  since  the  execution  purchaser  Vkould  be  barred,  the  plaintiff   \\;«> 
equally  barred.    Arumuya  v.  Chockalmyam   (15  M.  331),  followed, 
[R.,  25  H.  275  (279) ;  31  C    <U8  (682)  (F.B.)~^  CW.N.  476.] 

SECOND  appeal  against  the  decree  of  M.  P.  Bell,  District  Judge  ot 
Guddapah,  in  appeal  suit  No.  107  of  1892,  modifying  the  decree  of  T.  R. 
Malhari  Rau,  District  Munsif  of  (iiulrlapah,  in 'original  suit  No.  16  of 
1891. 

The  facts  oi  the  case  appear  sufficiently  tor  the  purpose  of  this  report 
from  the  foregoing. 

Parthusarathi  Ayyangar  and   Jaycmui   Pillai,    tor  appellant 
Ramachandrn  Hau   Saheb,   for  respondent. 

JUDGMENT. 

Here  the  judgment-debtor  was  in  possession  at  the  date  of  the  sale 
and  is  now  defendant  Plaintiff  bought  Irom  the  purchaser  at  the  Court 
sale  and  can  be  in  no  better  position  than  his  vendor.  Nothing  was  done 
upon  the  writ  of  possession  issued  «l  the  suit  of  the  vendor's  widow  The 
execution  purchaser  \\miltl  be  barred  nm\  thcielore  the  plaintiff  is  equally 
barred  (Ammmja  v.  ChockalinyaiH  (I)  j.  The  decision  in  Kishori  Mohim 
[145]  Roy  Chowdhry  v.  Clnnuln'  Nath  Pal  (2)  is  distinguished  by  the 
fact  that  in  that  case  there  was  touniil  delivery  We  must  reverse  the 
decree  and  we  dismiss  the  suit  \\ith  costs  throughout. 

18  M.  145=5  M.LJ.  44. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  MuttusaHii  Ayyar  and  Mr.  Justice  SlwpharJ 


PARVATJBAYAMMA   (Defendant),   Appellant   v.    HAMAKRIMHXA   UAU 
(Plaintiff),  Respondent.*      [12th,  10th  and  26th  October,  1894.] 
Hindu  /aw— Adoption— Estoppel  by  conduct 

A  childless  Hindu  widow,  aged  19,  agreed  with  the  plaintiff's  father  to  adopt 
the  plaintiff,  stating  that  her  husband,  who  died  at  the  age  of  12,  had  given  he. 

No>  556  °f  l894  t  Pauper  Appeal  No777 
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authority  to  adopt  Subsequently  she  adopted  the  plaintiff  and  had  his  upa- 
nayanam  performed  in  the  adoptive  family  next  dri},  and  administered  her 
husband's  property  jc,  the  minor's  gum  dun  for  abuut  ih  uiunihs.,  when  she  repu- 
diated the  adoption  and  refused  Lu  maintain  the  plaintiff 

Held,  that,  the  adoption  being  invalid  on  the  giuund  thdl  the  uiduw  had  not, 
as  ,i  fact,  acted  under  authority  fiom  her  husband,  she  w.is  nut  estopped  fiom 
denying  the  adoption  by  the  fau  of  her  haMiig  ticatcd  it  as  ellcclne  for  the 
period  of  18  months 

In  oider  that  estoppel  by  conduct  may  rdise  an  invalid  adoption  lu  the  level 
of  a  valid  adoption,  there  must  have  been  a  LOUTSL  of  conduct  lung  continued  on 
ihe  part  of  the  adopting  famil>,  and  the  situation  of  the  adopttt  in  hib  onginal 
family  must  then  become  so  altered  that  it  would  be  impossible  to  leMou  him 
to  it 

Gopalayyan   v,  Ruyhiit>alia\$aii    (7  MHLK    250)    followed 
[R.,  18   U    jy?  (399),  15  hid    Las    299—^:3  M  L  )    189— (1912)  M  WN    1127  (1128  J 

APPEAL  against  the  decree  ot  E  C  Raw  sou,  DiBtnct  Judge  of 
Vizagapatam,  in  paupci  original  suit  No  11  of  189:2 

The  facts  of  the  case  appeal  sufficiently   ior  the  puipose  ol  this  lupoil 
from  the  foregoing  and  trom  the  judgments  ot  the   High  Comt 
Kothandaiama   Ayyat,   foi    appellant 
Ramach audio,  Ran  Sahrb   and  Narayana  Ran,   tor  respondent 

JUDGMENTS 

SHEPHAHD,  J  — The  plaintiff  claims  as  the  adopted  son  ot  the 
late  Seethaiamiah,  This  title  he  fails  to  make  good  because  lie  has  not 
proved  that  the  widow  by  whom  the  adoption  was  made  [146J  acted 
under  authority  trom  her  husband  There  is  admittedly  no  evidence  of 
such  authority  having  been  given,  and  the  circumstances  are  not  such  as 
to  raise  any  piesurnption  in  the  plaintiff's  favoui  This  being  so,  the 
plaintiff  charges  that  the  defendant  is  estopped  from  denying  his  adop- 
tion, and  on  the  Strength  of  that  estoppel  claims  to  iccovpi  the  property 
to  which  as  adopted  son  he  would  be  entitled 

At  first  sight  it  certainly  would  seem  somewhat  anomalous  to  hold 
that  an  adoption,  invalid  according  to  Hindu  law,  may  nevertheless 
become  effectual  so  as  to  confer  on  the  person  concerned  the  right  in  the 
family  of  a  sti anger  which  he  could  only  acquire  by  a  valid  adoption  No 
doubt  under  certain  circumstances  the  law  ma>  raise  a  presumption  in 
favour  of  the  validity  of  an  adoption  as  it  may  m  questions  of  marriage  01 
legitimacy  But  the  principle  contended  foi  goes  fuither  than  this  und 
IB  one  which  I  conceive  could  ne^er  be  extended  to  marriage  Neverthe- 
less in  the  case  of  adoption  the  principle  has  been  admitted,  and  the 
question  we  have  to  considei  is  within  what  limits  it  can  properly  be 
applied  In  Gopalayyan  v  Raghupahayyan  (1)  the  defendant  claimed  as 
the  adopted  son  of  the  plaintiff's  brotliei  It  was  found  that  the  adoption 
although  true  in  fact  was  invalid  in  point  of  law,  but  having  legard  to  the 
allegation  that  the  conduct  of  the  plaintiff's  family  had  "  debaned  them  in 
"  consequence  of  then  uctmg  as  if  the  law  allowed  the  adoption  and  the 
"  changed  situation  induced,  fiom  no^  taking  the  benefit  ot  the  ordinary 
"  rule  of  law,"  the  High  Couit  directed  the  following  issue  to  be  tiled 
11  Has  the  conduct  of  the  plaintiff  and  that  of  the  membeis  ot  his  faimlj 
fl  been  such  as  to  render  it  now  inequitable  foi  him  to  set  up  as  against 
lf  the  present  defendant  the  uile  of  law  upon  which  he  now  insists9" 

Subsequently  m  dealing  with  the  finding  on  this  issue,  which  was  111 
the  defendant's  favoui,  the  Court  obbeived  "  The  situation  is  the  result  of 

~  (i)  7  MH.Ctf    250 
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1194  "  the  conduct  of  the  whole  famih    of  plaintiff  continued  thfough  a  long 

CJcT.  26,  "  eourse  of  years,   and  we  think  that  we  cannot  properly   decree  for  the 

.-"  "  plaintiff  upon  the  footing  that  the  defendant  is  wholly  unentitled  to  any 

APPE£»  "  t)ar^  °f  ^ie  famib    property.     On  the  contrary   we   are  of  opinion   that 

LATE  °  Although  the  adoption  was  invalid  and  inadequate  of  itself  to  create  com- 

Civiu  *  munioii,  that  com- [  1471  munion  has  been  created  by  the  course  of  con- 

_  "  duct  of  the  plaintiff  ana  his  family,  coupled  with  the  defendant's  chang- 

U  M.  ed  situation  which  has  resulted." 

ML  Jt  This  case  was  cited  in  a  recent  case  before  the  Judicial  Committee, 

*44.'       and  although  it  was  not  considered  that  any   question  of  estoppel  arose 
in  the  case,  stress  was  laid  upon  considerations  similar  to  those  mentioned 
in  the  Madras  case.     "  It  is  no  slight  matter  for  a  boy  to  be  passed  from 
"  one  famil)  into  another.     Even  in  England  such  a  thing  cannot  be  done 
"  without  a  serious  effect,  for  good  or  ill,  on  the  boy's  welfare.     In  India 
"  the  ties  of  family  life  are  far  stricter,  and  if  a  boy  has  been  transplanted 
*'  from  his  own  family  into  another  by  a  dc  facto  adoption,  and  then  the 
"  adoption  turns  out  to  be  invalid  in  law,  and  hd  is  rejected  out  of  Ins 
"  adopted  family,  his  relations  to  his  natural   family   must   be   serious!'. 
<k  disturbed.     Whether  his  previously  existing  legal  status)  would  be  taken 
"  away    is    a    point    not    calling    for    any    opinion.     Assuming    that    the 
"  plaintiff  could  return  after  an  absence  of  five  years,  and  so  resume  hi> 
"  legal  position,  it  is  impossible  that  his  personal  position  should  be  the 
"  same  as  if  the  tie  to  his  family  had  never  been  broken."     Several  other 
cases  were  cited  to  show  that  the  principle  of  estoppel  may  be  applied  to 
claims  founded  on  alleged  adoption:   Sadaahiv  Moreshvar  Ghate  v    Hart- 
Moreshvar  Ghate  (1),  Ravji  Vinayakrav  Jaggannath  Shankartett  v.  Lak*}>- 
mibai  (2),  Gopalayyan  v.  Raghupatiayyan  (3),  Kannammal  v.  Virasami  (4). 
In  Sadashiv  Moreshvar  Ghate  v.  Han  Moreshvar  Ghate  (1),  the  estoppel 
was  founded  on  the  fact  of  a  long  and  general  recognition  of  the  adoption 
by  the   family   into   which   he   was   brought   by   the   adoption.     In    Ravji 
Vinayakrav  Jagganath  Shankarsett  v.  Lakshmibai  (2),  the  plaintiff,  whose 
adoption  was  questioned  had  been  brought  up  and  married  by  hi&  adoptive 
mother,    and   although   the   period   during   which   his   adoption   had   been 
recognized  had  not  been  long,  it  had  exceeded  six  years,  and  therefore  it 
was  no  longer  open  to  the  persons  who  would  have  taken  in  default  of 
adoption  to  challenge  it.     The  judgment  in  Kannammal  v.    Virasami  (4) 
proceeds  on  the  authority  of  these  cases.     There  too  the  adoptee  had  been 
married  in  the  family  in  which  he  had  been  affiliated. 

[148]  From  these  cases  it  appears  that  estoppel  like  limitation  may, 
(or  purposes  not  of  a  religious  character,  raise  an  adoption  ab  initio  invalid 
fco  the  level  of  a  valid  adoption.  The  members  of  the  family  by  which 
fche  adoption  is  recognized  or  by  whom  it  is  not  questioned  within  the  six 
years  from  their  learning  of  it  which  are  allowed  by  the  law  of  limitation 
— cannot  deny  to  the  adoptee  the  propertv-rights  in  the  family  which  a 
legal  adoption  would  have  given  him.  See  Jagadamba  Chowdhrani  v. 
Dakhina  Mohun  (5).  If  the  claim  is  rested  simply  on  estoppel,  as  it  was 
in  Gopalayyan  v.  Raghupatiayyan  (8),  I  think  the  true  limits,  within 
which  the  doctrine  is  to  be  applied,  are  those  stated  in  that  judgment, 
The  claimant  haa  to  show  that  by  a  course  of  conduct  long  continued  on 
the  part  of  the  family  which  has  purported  to  affiliate  him,  his  situation 


(i)  ii  B.H.C.R.  iqo  (2)  n  B.  381.  (3)  7  M.H.CR.  250, 

(4)  15  M.  486.  (5)  13  I  A.  84. 
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in  his  original  family  has  been  altered  so  that  it  would  be  impossible  to 
restore  him  to  it 

Now  in  the  present  case  there  is  no  question  ot  limitation  At  the 
date  when  the  suit  was  filed,  it  waa  not  too  lute  for  the  defendant's  family  to 
challenge  the  alleged  adoption,  for  the  BIX  years  had  not  elapsed,  and,  on 
the  other  hand,  as  the  plaintiff  was,  as  he  still  is,  a  minor,  he  had  not  b\ 
force  of  the  law  of  limitation  lost  his  rights  in  his  original  family  The 
inattzial  fact&  proved  are  these, — In  1875  the  defendant's  husband  died  at 
the  age  of  12,  leaving  his  widow  aged  10,  in  1884  a  kararnama  was  drawn 
up  between  the  widow  and  the  plaintiff's  lather  which  is  said  to  have  been 
executed  by  the  widow,  in  1887  the  adoption  of  the  plaintiff  by  the  widow 
took  place  and  immediately  afterwards  the  ceremony  of  upanajnna  UMK 
performed  The  suit  was  instituted  in  1892,  the  widow  having  meanwhile 
repudiated  the  adoption  and  lefused  to  maintain  the  plaintiff  The  plain- 
tiff rests  the  claim  by  estoppel  chiefly  on  the  lepiesentation  ot  authontx 
from  her  husband  contained  in  the  kararnarna  executed  by  the  defendant 
On  the  faith  of  that  representation  it  is  stud  that  he  was  given  by 
his  father  in  adoption  to  the  defendant  and  her  deceased  husband  It 
might  be  objected  that  there  is  no  evidence  of  the  citcumstances  undei 
which  the  karar  was  executed  01  of  any  explanation  of  it  having  been 
afforded  to  the  defendant  She  was  only  10  at  the  tune  Theic  is  also  an 
entire  absence  of  evidence  to  prove  that  the  plaintiff's  father  in  1887 
[1491  really  acted  on  the  faith  of  the  statement  made  three  vears  before, 
No  doubt,  assuming  that  the  assertion  of  authonty  was  Teally  made  by 
the  defendant,  there  was  a  positive  statement  which  might  undei  ordinal \ 
circumstances,  have  put  the  plaintiff's  father  off  inquiry,  and  it  might  be 
assumed  that  he  had  acted  upon  it  But  here  the  cncumstances  were 
pecuhai  The  statement  was  not  in  itself  a  probable  one  having  lopnrd 
to  the  ages  of  the  husband  and  wife  at  the  time  when  the  authority  wan 
supposed  to  have  been  given  No  reasonable  parent  would  have  taken 
serious  action  upon  such  a  statement  standing  by  itself  and  uncorroborated 
Thd  plaintiff's  father  had  access  to  other  means  of  ascertaining  the  truth 
He  was  not  called  as  a  witness  and  there  is  absolutely  no  positive  evidence 
to  prove  that  when  he  gave  his  son  in  adoption  in  1887  he  had  in  his  mind 
the  statement  made  in  1884  or  had  ever  believed  that  it  was  true  Undei 
these  circumstances,  we  think  the  plaintiff  has  fmled  in  establishing  this 
part  of  his  case. 

Then  it  is  said  that  upanayanam  was  peiformed  in  the  adoptive  famih 
and  that  the  plaintiff  waa,  therefore,  debarred  from  returning  to  his 
natural  family,  the  suggestion  being  that  the  performance  of  upanayanam 
irrevocably  fixes  the  subject  of  it  in  the  family  in  which  it  takes  place 
That  this,  however,  is  not  the  correct  view  is  pointed  out  in  Viraragavtt 
v  Ramalinga  (1)  It  IB  by  gift  and  acceptance  of  the  boy  and  not  b\ 
upanayanam  that  filiation  is  constituted  So  from  fch*  text  of  Piajupati 
cited  in  that  case  (page  162)  it  appears  that  an  adoption  made  after  upa- 
nayanam,  although  inferior,  is  not  invalid.  The  evidence  does  not  show 
whether  or  not  the  defendant's  husband  and  the  plaintiff's  fathei  belonged 
to  the  same  gotra  However  that  may  be,  I  do  not  think  that  the  mere 
performance  of  upanayanam  altered  the  position  of  the  plaintiff  or  prevent- 
ed his  restoration  to  his  original  family  It  was  not  proved  that  the 
plaintiff  had  been  married  by  the  defendant  as  was  the  case  in  Kannammal 
v.  Viroiami  (2)  No  attempt  waa  made  to  show  thafc  recognition  of  the 
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1894  plaintiff  as  an  adopted  son  was  accorded  generally  by  the  members  of 
OCT.  26.  **ne  defendant's  family;  and  according!}  the  plaintiff's  pleader  seeing 
that  the  estoppel  could  not  bind  third  persons  not  claiming  under 
the  widow,  was  forced  to  contend  that  as  against  her  only  the 
[150J  plaintiff's  title  should  be  allowed  to  prevail.  The  contention  is 
manifestly  untenable.  The  widow  represents  the  inheritance  and  as  such 
is  entitled  to  possession.  She  can  only  be  displaced  on  proof  of  the 
plaintiff's  affiliation  into  the  family.  The  affiliation  must  be  good  against 
the  whole  family  or  not  at  all.  It  is  impossible  to  hold  that  a  Hindu 
widow  may  by  a  false  assertion  of  authority  from  her  husband,  constitute 
a  stranger  a  member  of  the  family  and  invest  him  with  all  the  rights  of 
a  son  during  her  life-time. 

Applying  the  principle  laid  down  in  Gopalayyan  v.  Raghupatiayyan  (1). 
I  am  of  opinion  Ihat  the  plaintiff  has  failed  to  prove  Ins  claim  to  be 
considered  the  adopted  son  of  the  defendant.  The  decree  of  the  District 
Judge  must,  therefore,  be  reversed.  The  appellant  is  entitled  to  her  costs 
throughout. 

The  respondent  must  pay  the  fees  due  to  Government. 
MUTTUSAMI  AYYAR,  J.  : — The  substantial  question  for  determination 
in  this  appeal  is  whether  there  are  am,  and,  if  HO,  what  limitations  sub- 
ject to  which  the  doctrine  of  estoppel  has  to  be  applied  in  the  case  of 
invalid  adoptions  In  the  case  before  us,  the  Judge  finds  that  the  defend- 
ant agreed  to  adopt  the  minor  plaintiff  in  February  1$84 ;  that  she 
formally  adopted  him  in  April  1887  and  had  Ins  upanayanam  performed 
in  the  adoptive  family  on  the  next  day.  He  further  finds  that  from  that 
day  forward  she  administered  her  husband's  property  as  the  minor's 
guardian  for  a  period  of  about  18  months.  The  Judge  has  also  found  that 
the  defendant  had  no  authority  to  adopt  from  her  husband  and  that  there 
is  not  a  particle  of  evidence  in  proof  of  such  authority .  It  is  true  that 
there  is  a  recital  in  the  agreement  (A)  executed  by  the  defendant  to  the 
minor's  natural  father  in  1884  that  her  husband  had  given  her  permis- 
sion to  adopt,  but  in  the  absence  of  any  evidence  the  recital  must  be 
taken  to  be  untrue. 

That  it  is  so  is  rendered  probable  b\  the  fact  that  her  deceased 
husband,  Sitarnmiah,  was  12  years  of  age  when  he  died,  the  defendant  her- 
self being  about  10  years'  old.  If  any  authority  had  been  given  it  must  have 
been  given  in  the  presence  of  elderly  relations  and  under  the  circumstances 
it  would  have  been  reduced  to  writing.  The  adoption  being  thus  invalid  as 
one  made  by  a  childless  Hindu  widow  without  authority,  the  Judge  proceed- 
ed to  consider  the  further  question  whether,  by  reason  of  tin1  representation 
[181]  in  Exhibit  (A)  that  she  had  such  authority,  she  was  estopped  from 
pleading  that  the  adoption  is  invalid  and  resisting  his  claim  to  recover 
her  husband's  property.  On  this  point  the  Judge  was  of  opinion  that 
she  took  an  active  part  in  making  the  adoption  and  was  therefore  estopped; 
and  in  support  of  his  decision  relied  on  the  cases  in  Kannammal  v. 
Virasami  (2)  and  in  7?ot?;i  Vinayakrav  Jaggannath  Shankarsett  v.  Lakshmi* 
bai  (8). 

Tn  this  opinion,  however,  I  am  unable  to  concur.  The  doctrine  of 
estoppol  is  but  a  graft,  somewhat  incongruous  though  equitable,  on  the 
law  of  the  adoption,  to  be  applied  in  cases  in  which  by  the  invalid  adoption 
the  status  of  the  adopted  boy  is  so  irrevocably  altered  as  to  render  it  im- 
possible for  him  to  resume  his  original  position1  in  his  natural  family.  In 

(i)  7  MH.C.R.  250  2)   15  M    4*6  (3)   IT  B.  381. 

454 


VI.]  PARVATJBAYAMMA    V      HAMAJKRIBHNA    RAU  18  Mad,  152 

Bawam  Sankara  Pandit  v   Ambabay  Ammal  (1)  it  was  held  that  the  natural 
rights  of  a  person  adopted  remain  unaffected  when  the  adoption  IB  invalid     QcT  26. 
I  am,  therefore,  of  opinion  that  so  long  as  the  adopted  boy  is  in  a  position  to  '      " 

resume  those  natural  rights,  his  status  cannot  be  treated  as  not  irrevocably     APFiiL- 
altered   to   his   prejudice   by   the    invalid    adoption      His   ordinal y    remedy        LATE 
would  then  be  to  resume  those  natural  rights  and  he  is  not  at  liberty  to  in-      QVIL. 

voke  the  aid  of  the  doctime  of  estoppel  unless  he  could  show  that  it  was  im- " 

possible  for  him  so  to  resume  Otherwise,  the  Hindu  Inw  as  to  invalid  adop-  ig  M. 
tion  would  be  practically  repealed  In  ever>  case  of  adoption  the  adoptei  145^5 
must  more  or  less  take  an  active  pait  and  to  say  that  because  he  took  tin  M.  L.  J. 
active  part  he  must  not  disaffirm  his  act,  though  it  is  cleail;y  invalid  under  44i 
Hindu  law  is  tantamount  to  repealing  it  as  to  the  requisites  of  a  vuhd 
adoption  The  foundation  for  the  equity  of  applying  the  doctrine  of  changed 
position  appears  to  me  to  consist  in  the  view  that  it  ifc  not  possible  foi  him 
to  resume  his  status  in  the  natural  family  eithci  b^  the  opeiation  of  the  law 
of  limitation  or  by  some  other  cause  In  Goimlayyan  \  Uaghupatiayyaii  (2) 
where  the  doctrine  of  estoppel  was  applied,  the  adoption  had  been  lecogm- 
sed  for  moie  than  50  ;years  The  learned  Judges  obsoned  that  even  a  long 
course  of  acquiescence  by  all  the  members  of  the  bunily  in  the  validity  of 
the  sonship  asserted,  would  be  haidlv  enough  if,  through  the  influence  of 
that  course  of  repicsentation  by  conduct,  the  defendant  had  not  alteied  his 
situation  so  that  it  would  be  impossible  to  ie&toio  him  to  [152]  that 
original  situation  The  leamed  Judges  pioreeded  huthei  to  observe  that 
the  course  of  conduct  of  the  plaintiff  ,'ind  his  Irinnh  coupled  with  the 
defendant's  changed  situation  uieated  that  communion  \\hich  adoption  was 
intended  to  cicnte,  and  which  b\  icason  of  its  invalidity  was  inadequate 
of  itself  to  create  The  Judges  considered  that  the  application  of  the 
doctrine  of  estoppel  even  in  a  case  like  that  was  an  extreme  application  of 
the  doctrine  of  changed  situation  Though  in  Kaimammal  v  Viratianu,  (3) 
the  exact  period  dining  \\hich  the  invalid  adoption  \viis  recognized 
does  not  appeal,  yet  there  is  reason  to  think  Lhat  it  AN  as  iccogmsed  foi 
n  long  time  Moreover,  it  appears  that  the  widow  not  only  brought  up 
the  adopted  .son,  but  also  allowed  him  tor  years  to  peifonn  the  funeral 
ceremony  of  her  husband  and  married  him  to  a  girl  of  her  choice  Here 
a,  long  period  of  acquiescence  and  the  niainage  ol  the  bo\  weie  propeily 
considered  to  have  irrevocably  altered  the  status  of  the  boy  to  his  prejudice. 
In  Ravji  Vinayahrav  Jaggatniath  Shankarsetl  v  LalsJinubai  (4)  which  is 
referred  to  in  Kannammal  v  Viiafiami  (3)  there  was  a- long  course  of 
acquiescence  in  the  invalid  adoption  so  as  to  rencVi  it  impossible  to  lestore 
the  adopted  boy  to  his  original  situation  Meie  active  participation  in  the 
adoption  is  not  of  itself  enough — unless  it  has  the  effect  of  altering  his 
situation  so  as  to  be  impossible  Lo  restoie  him  to  Ins  original  situation 

Tn  the  case  before  us  the  adoption  took  place  in  1887  and  was  recog- 
nized but  for  18  months  It  is,  therefoie,  clear  that  there  was  no  suffi- 
ciently long  course  of  acquiecscnce  ns  in  the  cases  m  which  the  doctrine 
of  estoppel  was  applied  Nor  was  there  any  other  cause  which  might  be 
accepted  as  altering  the  boy's  position  to  his  prejudice  Though  the  upnna- 
yanam  was  performed  m  the  adoptive  family,  the  ceremony  js  inefficacious 
because  of  the  invalidity  of  the  adoption,  and  there  is  no  objection,  to  its 
being  repeated  in  the  natural  family  as  is  generally  done  when  the  cere- 
mony first  performed  had  some  cs&ential  defect  which  rendered  it  ineffi- 
cacious AB  to  the  contention  that  upanayanam  has  the  effect  of  fixing 

(i)   i  MHC.K.  363        (2)  7  MHCR.  £>o    •   (3)   15   M    486        (4)  n  B   381 
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18M      *be  gofcram  &  would  be  valid  only  if  the  upanayanam  ceremony  itself  were 

.  26.  valid- 

.~__£_  For  these  reasons,  I  concur  with  my  learned  colleague  that  the  adop- 

APPEL-  tion  should  be  declared  invalid  and  that  the  doctrine  of  estoppel  has  no 
LATE  application.  I  would  also  allow  the  appeal  [183]  reversing  the  decree  of 
CIVIL,  the  Court  below  and  direct  that  the  suit  be  dismissed  with  costs 
«  _  throughout. 

18  M.  Plaintiff  is  to  pay  the  Court  fees  to  Government. 

145—5 

M.  L.  J.  - 

44. 

18  M.  153. 

APPELLATE  CIVIL. 
Before   Mr.   Justice   Muttusami  Ayyar  and   Mr.   Justice    Best. 


KRISHNASAMI  AYYAR  (Petitioner),  Appellant  v.  JANAKIAMMAL 
AND  OTHERS  (Counter-Petitioners  and  their  Representatives) , 
Respondents*  [15th  November,  1893  and  1st  May,  1894.] 

Execution — Sale  in  execution  of  decree  of  mortgaged  land — Purchase  of  equity  oj  re- 
demotion  by  decree-holder  under  Section  294  of  the  Code  of  Civil  Procedure — 
Execution  of  decree  in  respect  oj  balance — Nature  of  price  paid  by  purchaser  on 
the  purchase  of  the  equity  of  redemption. 

A  mortgaged  certain  land  to  B,  but  remained  in  possession  thereof.  Subse- 
quently A  sold  a  portion  of  the  said  land  to  C  in  consideration  of  her  paying  off 
the  mortgage  debt  due  to  B.  C  entered  into  possession,  but  was  unable  to  satisfy 
the  debt.  C  died,  and  A  sued  C's  daughter  and  legal  representative,  for  dam- 
ages sustained  b>  him  from  the  non-payment  of  the  purchase  money  by  C.  A 
obtained  a  decree  and,  the  money  not  being  paid  as  therein  decreed,  applied  for 
execution  and  brought  to  sale  the  equity  of  redemption  vested  in  C  by  virtue  of 
the  sale.  By  leave  of  the  Court  A  bid  at  the  Court-sale  and  bought  the  right  of 
redemption  and  recovered  back  possession  of  the  land  sold  to  C.  Subsequently 
he  again  applied  for  execution  of  the  decree  in  respect  of  the  balance  by  attach- 
ment of  certain  moveable  property,  and  contended  that  he  was  bound  to  give 
the  defendant  credit  only  for  the  price  which  he  actually  paid  at  the  Court-sale 
for  the  equity  of  redemption.  The  defendant  contended  that  A  was  bound  to 
give  credit  for  the  full  value  of  the  land  under  mortgage. 

Ft  eld  t  that  having  obtained  leave  of  the  Court  to  bid  under  Section  294  of  the 
Code  of  Civil  Procedure,  A's  position  was  that  of  an  independent  purchaser,  and 
that  the  price,  which  an  independent  purchaser  must  be  taken  to  pay  when  he 
buys  property  under  mortgage  for  a  cash  payment  made  to  the  mortgagor  on 
account  of  his  equity  of  redemption,  is  the  cash  payment  for  the  equity  of  re- 
demption plus  the  debt,  i.e.,  the  amount  undertaken  to  be  paid  to  the  mortgagee, 
and  that  for  these  amounts  A  was  bound  to  give  credit. 

[Not  Ap.,  18  A.  31  (32) ;  D.,  24  Af.  96  (113) :  12  fnd   Cas.  130=10  M  L.T.  240=(1911) 
2  M.WN.  342  (344)] 

APPEAL  against  the  order  of  V.  Srinivasacharlu,  Subordinate  Judge 
of  Kumbakonam,  dated  26th  November  1891,  passed  in  [18i]  civil  miscel- 
laneous petition  No.  696  of  1891,  in  original  suit  No.  28  of  1888. 

The  facts  of  this  case  appear  sufficiently  for  the  purposes  of  this  report 
from  the  following  judgment  of  the  High  Court. 

Sundara  Ayyar,  for  appellant. 

Pattabhirama  Ayyar,  Subrantanya  Ayyar,  Tyagaraja  Ayyar  and 
Rajafatna  Mudaliar,  for  respondents. 


*  Appeal  ag&inst*order  No.  67  of  1892. 
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JUDGMENT 

This  is  ail  appeal  from  an  order  made  by  the  Subordinate  Judge  at  MAY  1. 
Kumbakonam  in  execution  of  the  decree  passed  in  favour  of  appellant, 
Krishnaswami  Aiyar,  against  the  second  respondent  in  original  suit  No.  23 
of  1888  on  the  file  of  the  Subordinate  Court  Appellant  owns  landed 
property  in  the  district  of  Tanjore  and  mortgaged  a  portion  in  1884  to 
one  Naranappier  without  possession  for  Rs  25,000,  which  he  agreed  to 
repay  with  interest  at  9  per  cent  per  annum  on  its  security  In  order 
to  pay  off  this  mortgage,  he  sold  outright  part  of  the  mortgaged  piopert> 
to  second  respondent's  wife,  Subbalakshmi  (since  deceased),  on  1st  March 
1886  in  consideration  of  her  undertaking  to  pay  Rs  25,000  to  Nuianap- 
pier  in  satisfaction  of  the  mortgage  The  purchaser,  second  respondent's 
wife,  since  deceased,  was  the  daughter  of  a  late  District  Court  Vakil 
named  Subbaramanya  Aiyar,  who  gave  her  by  his  last  will  and  testament 
Rs  25,000  and  directed  the  executor  of  his  will  to  invest  the  amount  111 
land,  so  that  the  annual  income  thereof  might  be  enjoyed  by  her  during 
her  life  and  the  corpus  might  devolve  upon  her  death  on  her  male  issue 
But  the  legacy  was  never  paid  to  Subbalakshmi  till  her  death,  nor  was 
she  otherwise  able  to  satisfy  the  mortgage,  though  she  was  at  once  placed 
in  possession  of  her  purchase  By  virtue  of  the  purchase,  she  became 
the  owner  of  the  propeity  subject  to  the  prior  mortgage  Subsequent  to 
her  death  appellant  instituted  original  suit  No  23  of  1888  and  claimed 
Rs  31,000  aS  damages  sustained  by  him  from  non-payment  of  the  pur- 
chase money  from  first  respondent,  Subbalakshmi's  daughtei  and  legal 
representative,  and  her  father  and  guardian,  second  respondent  The 
decree  now  under  execution  was  then  passed  for  Rs  29,353-8-0  with  costs 
and  subsequent  interest  at  9  per  cent  per  annum  against  second  respondent, 
and  contained  the  direction  that  second  respondent  do  pay  into  Court  the 
decree  amount  within  three  months,  that  the  propeities  mentioned  in 
Schedule  A  referred  to  herein,  and  the  assets  in  the  hands  of  respondents 
1  to  4  be  [158]  liable  for  the  same,  that  the  amount  so  paid  into  Court  or 
so  realized  from  the  said  properties  and  assets  be  kept  in  deposit  for  thiee 
months  after  such  payment  or  realization,  so  that  second  respondent 
might  take  action  within  that  time  in  the  District  Court,  to  have  the 
property  declared  free  from  encumbrance  under  Section  57  of  the  Transfer  of 
Property  Act,  and  that  in  default  the  same  be  paid  to  plaintiff  (appellant), 
that  interest  accruing  due  during  the  three  months  at  the  above-men- 
tioned rate  be  also  collected  from  second  defendant  (respondent)  and  fiom 
the  properties  and  assets  above-mentioned,  &c 

*  *  *  *  * 

The  decree  amount  not  being  paid  KB  directed  appellant  applied  for 
execution  and  brought  to  sale  the  equity  of  redemption  vesting  in  Sub- 
balakshrm's  representative  under  the  sale-deed  of  March  1886  With  the 
leave  of  the  Court,  appellant  bid  at  the  Court-sale  and  bought  the  right 
of  redemption  for  the  sum  of  Rs  2,995,  and  recovered  back  by  process  of 
Court  possession  of  the  land  sold  to  first  respondent's  mother  On  25th 
March  1891  he  again  applied  for  execution  of  the  decree  in  respect  of  the 
balance  by  attachment  of  the  legacy  of  Rs  25,000  and  interest  thereon 
at  6  per  cent,  per  annum  from  the  15th  November  1884  and  by  the  attach- 
ment of  Subbalakshmi's  moveables  in  the  hands  of  the  fourth  defendant 
(fourth  respondent)  her  mother  Janakiammal  The  executor  of  the  will 
of  Subbaramanya  Aiyar,  his  brother,  Dandayudapani  Aiyar,  was  also 
made  a  party  to  the  execution  proceedings,.  So  far  a$  the  sixth  respondent, 
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the   executor,    and    the    fourth    respondent,    Janakiammal,    are    concerned, 
MAY  1.    tne    Subordinate   Judge    refused    execution    against    them,    and    from    that 
_      portion  of  the  order,   no  appeal   lias  been  preferred.     One  of  the  matters 
APPEL-    in     controversy     in    the     Court     below     between     appellant     and     second 
LATE       respondent   was   the   amount   for   which    appellant   was   entitled   to   claim 
CIVIL,     further  execution  or  which  he  was  bound  to  credit  in  part  satisfaction  of 
_     the  decree  by  reason  of  the  Court-Sale.     On  this  point   appellant's  case 
ISM.  153.   uas  that  he  was  onl}  hound  to  give  respondents  1  to  3  credit  for  the  price 
which  he  actually  paid  at  the  Court-sale  for  the  purchase  of  the  right  of 
redemption.     On   the  other  hand,    it    \VMS  contended   for   respondents  that 
the    amount    was    the    full    value    of    the    land    under    mortgage.     The 
Subordinate    Judge    upheld    this    contention    and    credited    the    estimated 
value   Rs.    24,  578-1  1-8    to   the    decree    and    allowed    further   execution    for 
[158]  the  balance.     Hence  this  appeal.     It  is  urged  on  appellant's  behalf 
thit  no  more   than  his  bid   at  the  Court-sale   in  the  previous   execution 
ought   to   have   been   credited   towards   the   decree      We   do   not    consider 
that   this   contention  can   be   maintained.     What    appellant   bought   at    the 
Court-sale  and  intended  to  buy  was  the  equity  of  redemption  as  it  vested 
in    Subbalakshmi    under    the    sale-deed    of    10th    March    1886.     It    is    an 
undisputed  fact  that   the  mortgagee,  Xaranappier,   never  had  possession  of 
the    property    under    mortgage;    that    the    appellant    first    continued    to 
remain  in  possession;  that  it  passed  to  Subbalakshmi  when  the  property 
was  sold  to  her  subject  to  the   mortgage  debt;   and  that  possession  was 
delivered  back  to  appellant  by  process  of  Court  by  reason  of  his  purchase 
nt  the  Court-sale. 

It  is  also  conceded  that  he  bought  after  obtaining  the  leave  of  the 
Court  to  bid  under  Section  294,  Code  of  Civil  Procedure,  and  that  his 
possession  is  that  of  an  independent  purchaser. 

In  support  of  the  order  appealed  against,  reliance  is  placed  on  four 
decisions,  Hart  v.  Tarn  Prasanna  MuJfherji  (1),  Sheonath  Doss  v.  Janki 
Prosad  Singh  (2),  Mahabir  Prrshad  Singh  v.  Macnaghten  (3),  and  Gunja 
Penhad  v.  Jawahir  Singh  (4).  In  the  first  case  the  point  determined  was 
that  when  a  mortgagee  sells  a  portion  of  the  mortgaged  property  under 
his  decree  and  purchases  it  himself,  he  is  bound  before  he  can  proceed 
further  and  claim  rateable  distribution  under  Section  295  to  prove  that 
there  is  a  balance  still  due  to  him  and  that  the  property  sold  and  purchased 
by  him  realized  a  fair  price.  The  ground  of  decision  is  that  the  mere 
fact  that  the  property  wa&  purchased  at  auction  for  a  certain  sum  of  money 
is  not  alone  sufficient  to  prove  its  real  value  and  it  "  would  be  manifestly 
"  inequitable  to  allow  a  mortgagee  to  buy  in  the  mortgaged  property  at 
"  auction  for  a  sum  far  below  its  real  value  and  then  to  go  on  against  other 
"  property  of  the  mortgagor  to  the  injury  of  other  creditors." 

In  the  present  case  the  question  arises  not  between  the  holder  of  a 
money  decree  and  the  holder  of  a  mortgage  decree,  but  between  the 
mortgagor  and  the  mortgagee  who  has  also  become  purchaser  of  the  equity 
of  redemption  with  leave  of  the  Court  previously  obtained. 

[187]  The  second  case,  Sheonath  Doss  v.  Jariki  Prosad  Singh  (2)  de- 
cided that  a  mortgagee,  who  buys  the  mortgaged  property  after  obtaining 
leave  of  the  Court,  cloes  not  stand  in  a  fiduciary  position  towards  the 
mortgagor,  and  he  is  entitled  to  further  execution  after  deducting  tin? 
price  actually  paid  by  him  at  the  Court-sale.  Again  in  Mahabir  Pcrshad 
Singh  v.  Macnaghten  (3),  the  Privy  Council  referring  to  the  case  of  Kamini 


(i)   n  C    718.  (2)  16  C.  M2    *      (3)   16  C.  682   ((*M>  (4)   19  C.  4- 
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Debi  v    Ramlochan  Sirkar  (1)  observed  that  the  mortgagee  must  be  taken 

to  )iave  purchased   as  trustee   only    when     he    purchases     without     leave 

of    the    Court    and    that    if    he    obtains    leave    of    the    Couit    and    then 

buys    the    right    of    redemption    at    a  judicial    sale,     the    leave    puts    on 

end  to  his  prior  disability  and  puts  him  m  the  position  of  an  independent          ATE 

purchser      In     the    fourth    case    of     Gunya     Perahad     v      Jawahu     Singh      rIVIL 

(2),     it     was     decided     that     the    mortgagee,    who    bought    the    mortgaged       ' 

property     at     a     judicial     sale     after     previously     obtaining    leave     oi     the    jg  M.  153. 
Court    to    bid,    was    in    the    same    position    as    an    independent    purchase) 
and  bound  to   give   credit  to  the   mortgagor   not   foi    what   the  mortgaged 
premise^  were  worth,  but  for  the  actual  amount  of  his  bid      These  three 
cases    proceed    on    the    principle    that    the    position    of    n.    mortgagee    \vho 
would    naturally    desire    to    buy    the    equity    of    redemption    as    chetiph 
as   possible   is   incompatible   \uth   the    position   oi    a    purchaser    nt    ,i    judi- 
cial   sale    who   has    to   pay    a   fair   price,    and    that    unless    he   obtains    the 
leave  of  the  Court  the  mortgagee's  position  must  be  taken  to  be  fiduciary 
and  carry  with  it  the  obligation  to  account  for  what  the  property  is  leally 
worth      ll    is    true    that    a    decree-holder    rs    in    the    same    position,    and 
Section    294    of     the    Code    of    Civil    Procedure  is  framed  on  the  above 
principle,    but   m   the  present   case   it   is   an   admitted   fact   that    appellant 
had  obtained  leave  of  the  Court  to  bid      The  decisions  cited  are  riot  on  all 
fours   with   the  present   case   and  do  not   support  the   Subordinate  Judge's 
ordei       Our  decision  must  depend  on  the   question  of  uhat  is  to  be  con- 
sideied   thq  price  which   an  independent  puichasei    must  be  taken   to  pay 
when    lie   buys    property    undei    mortgage   for    cash   payment    made    lo    the 
mortgage)    on   account  of   Ins  right   of  redemption      Taking   the   case  of  a 
purchaser    at    a    voluntary    sale   of   the    moitgaged   property    by   the-   moit- 
gagor,   what  is   actually  paid  is  not   the  price  of  the  mortgaged   pioperty, 
but  that  of  the  right  of  redemption,   the  price  of  the  mortgaged  property 
being  the  price  which  he  pays   [198]   for   the  right  of  redemption  /J/H-S  the 
amount  undertaken  to  be  paid  to  the  mortgagor's  creditor,  the  pnor  moit- 
gagee      In  the  case  before  us  appellant  stands  in  the  position  of  one  \\lio 
buys    property    under,    mortgage   partly   for    cash    pard    to    the    vendor    and 
partly  for  an   undertaking  to  pa>    a  debt  due  by  him      The  puce  m  that 
case  is  the  cash  payment  plus  the  debt,   since  it  makes  no  difference  in 
principle  whether  the  whole  price  is  paid  in  cash  to  the  vendor  01   partly 
to  the  vendor    and  partly  to  the  vendor 's   creditor       So  far    as  the  vendor 
is  concerned,  he  parts  with  fclie  whole  property  and  as  between  him  and 
the  puichasei    the  price  of  the"  propeity  consists  not  m  the   value  of  the 
mere   equity   of   redemption,   but  m  that   plus   the   value  oi   the  mortgage 
rrght      It  will  be  seen  from  Whrtc  and  Tudor's  Notes  to  the  leading  case 
of  Howard  v    Harris  (3)  that  the  person  entitled  to  the  equity   of  redemp- 
tion IB  to  be  regarded   as  the  owner  of  the  land  and  he  ma>    deal   \\ith 
it  as  land      It  is  on  this  view  that  appellant  obtained  possession  bv  pro- 
cess of  Court,    and  the  price  for  which  he  is  bound  to  give  credit  to  hiR 
vendor  ought  to  be  computed  as  the  sum  paid  by  him  on  account  of  the 
naked  equity  of  redemption  ply 8  the  amount  of  the  mortgaged  debt  \\hich 
he    undertook   to   pay      This    amount,    however,    exceeds    the    amount   for 
which  the  Subordinate  Judge  held  that  credrt  should  bo  given,   and  there 
is  no  appeal  from  the  other  side      On  this  ground  we  confirm  the  order 
of  the  Subordinate  Judge  nnd  dismiss  this  appeal  with  costs 

(i)  sBLK    450  (2)   19  C1,  A  (3)   n  \\hile  kTuclm,  p 
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Before   Mr.   Justice   Parker  and   Mr.   Justice    Shephard. 


GOPAL  RKDDI  (Plaintiff),  Appellant  v.  CHENNA  REDDI  AND 

ANOTHER  (Defendants  Nos.  1  and  3),  Respondents.* 
m  — —  [12th  February,  7th  March  and  12th  November,  1894.] 

153    4      Riparian  owners — Effect  of  an  embankment  erected  by  a  superior  riparian  owner  on  the 
M.  L.  J.  cultivation  of  lands  lower  down  the  stream — Cause  of  action. 

244.  The  defendants,  being  owners  of  land  on  the  hanks  of  a  jungle  stream,  rai^o! 

embankments  which  pre\ented  their  lands  from  being  flooded,  but  caused  the 
stream  [159]  to  overflow  the  land  of  the  plaintiff  situated  lower  down  the 
stream  In  an  action  by  the  plaintiff  against  the  defendants  for  damages,  it 
appeared  that  it  was  not  reasonably  practicable  for  the  defendants  to  defend 
then  lands  from  inundation  by  any  means  other  than  those  adopted  which  w6uld 
not  have  caused  damage  to  the  plaintiff: 

Held,  that  no  actionable  wrong  had  been  committed  by  the  defendants  and  that 
the  suit  was  consequently  not  maintainable. 
lDn  27  M.  409  (412,  413)=14  M.L  J    162;  28  M.  15  (16);  1  N.L.R.  182  (183)  ] 

CROSS  appeals  by  the  plaintiff  and  defendants  Nos.  1  and  8,  respec- 
tively, against  the  decree  of  E.  J.  Sewell,  District  Judge  of  North  Arcot, 
in  appeal  fcuit  No.  172  of  1890,  modifying  the  decree  of  B.  Kamasami 
Naidu,  District  Munsif  of  Vellore,  in  original  suit  No.  151  of  1889. 

The  plaintiff  cultivated  land  on  the  bank  of  a,  jungle  stream  and  the 
defendants  cultivated  lands  on  both  sides  of  the  stream  and  higher  up 
than  the  plaintiff's  lands.  The  defendants  erected  certain  bunds  on  both 
sides  of  the  river  to  prevent  their  lands  from  being  submerged,  from 
which,  as  the  plaintiff  alleged,  it  resulted  that  the  water  flowed  on  to  his 
land  whereby  injury  was  caused  to  him.  The  plaintiff  now  sued  to 
recover  damages  for  the  injury  complained  of  and  for  an  injunction  com- 
pelling the  defendants  to  remove  the  bunds  above  referred  to,  and  also 
prayed  that  the  defendants  be  decreed  to  remove  the  sand  which  had  silted 
upon  the  plaintiff's  lands.  The  District  Munsif  passed  a  decree  as  prayed 
which  was  modified  by  the  District  Judge  on  an  appeal  preferred  by  the 
defendants,  the  decree  being  permitted  to  stand  as  a  decree  for  damages 
only.  Against  this  decree  these  second  appeals  were  preferred  by  the 
plaintiff  and  defendants  Nos.  1  and  8,  respectively. 

Shadagopachariar,  for  plaintiff. 

Seshagiri  Ayyar,  for  defendants. 

These  second  appeals  came  on  for  hearing  before  SHEPHARD  and 
DA  VIES,  JJ.,  and  their  Lordships  delivered  the  following  judgments:  — 

SHEPHARD,  J. — The  plaintiff  and  the  defendants  are  riparian  pro- 
prietors, the  former  occupying  lands  lower  down  the  stream  than  those 
occupied  by  the  defendants.  The  stream  is  a  jungle  Stream,  not  used  for 
irrigation  purposes  and  apt  at  times  to  rise  suddenly  and  flood  the  lands 
through  which  it  flows.  In  order  to  protect  their  lands  against  flooding 
and  to  keep  the  water  to  its  proper  channel  the  defendants  recently  raised 
the  bund  along  the  bank  of  the  stream  and  fortified  it  with  stone.  This 
is  the  act  [160]  complained  of  by  the  plaintiff  as  wrongful,  it  being 
charged  that  the  plaintiff's  lands  were,  in  Consequence,  inundated  and 
sustained  damage. 
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The  complaint  is  that  the  bunds  have  been  raised  above  the  height  at 
which  they  stood  before,  for  it  is  found  or  admitted  that  it  has  been  long    ^ov   12 
the  practice  to  have  some  sort  of  bunds      It  is  not  suggested  that  the  act  ' 

complained  of  was  done  otherwise  than  with  the  object  of  protecting  the 
defendant's  lands      On  the  contrary  the  District  Judge  finds,  as  I  under-       LATE 
stand i  that  in   the  absence  of  a  bund  the  defendants'   lands  will  become      rjyit 

uncultwable;  and  it  is  for  that  reason,  coupled  with  the  fact  th.it  the  plaint-       

iff  can  by  also  raising  a  bund  and  clearing  out  the  channel  piotect  his.  o\\u  18  M 
lands,  that  the  District  Judge  icfused  the  injunction  which  the  Distiict  IE!  ~4 
Munsif  had  granted  M  L/J. 

The  question  is  whether,  under  these  circumstances,  anv  actionable 
wrong  had  been  committed  by  the  defendants 

The  only  case  cited  in  argument  was  Nidd  \  London  and  North 
Western  Railway  Co  (1) 

In  that  case,  the  facts  of  which  aie  ceitamly  distinguishable  from 
the  present,  Bramwell,  B  ,  observes  that  "  in  the  case  of  a  natural  uater- 
"  course  it  may  be  that  the  riparian  owner  is  entitled  to  protect  himself 
"  against  extraordinary  floods  by  keeping  off  extraordinary  water 

In  a  later  case,  Whallcy  v  Lancashire  and  Yorkuhiic  Railway  Co  (2) 
Brett,  M  II  citing  the  above  case  and  Rex  v  Pagham  Commission?  is  (3) 
Bays  "  There  are  two  cases  which  have  been  decided  An  extiaoidi- 
11  nary  danger  threatens  you;  you  have  a  right  to  defend  yourself  against  it 
"  before  it  has  occurred  to  you  To  protect  yourself  and  only  for  the 
11  purpose  of  protecting  yourself,  you  prevent  the  danger  from  happening 
"  to  you,  but  the  danger  is  so  far  common  that  the  necessary  consequence 
11  of  its  being  prevented  from  happening  to  you  is  that  it  will  happen  to 
"  your  neighbour  In  so  acting  in  defence  of  yourself  01  of  \our  property, 
11  you  have  done  nothing  by  any  act  intended  to  injure  your  neighbour, 
"  and  you  aie  not  answerable,  because  the  danger  which  has  been  diverted 
"  from  you  has  done  mischief  to  somebody  else 

The  extiaordmaiy  danger  in  Hex  \  Payhani  Co  mini  union  crk  (3)  wns 
the  inroad  of  the  sea  brought  about,  one  may  presume,  bv  [181]  peculiai 
conditions  of  tide,  wind  and  the  Like  I  fail  to  understand  whv  the  pei  lodi- 
cal  rising  of  a.  stream,  consequent  on  the  fall  of  rain,  should  uny  the 
less  be  considered  an  extraordinary  danger  The  case  seems  to  he  precisely 
that  stated  in  the  Digest  XXXIX (2) 

There  is  a  great  distinction  between  protecting  oneself  from  an 
apprehended  danger  and  getfcmg.nd  of  the  consequences  of  an  injury  which 
has  actually  occurred  The  distinction  was  clearly  marked  in  Whallcy  v 
Lancashire  and  Yorkshire  Railway  Co  ,  (2)  where  it  was  held  that  tin- 
defendants  were  liable  because,  a  misfortune  having  happened,  they  had 
transferred  it  from  their  own  land  to  that  of  the  plaintiffs 

It  is  quite  another  matter  to  hold  that  the  landowneis  are  not  at 
liberty  to  improve  their  land  bv  keeping  n  stream  within  hounds  Where 
an  act  of  mere  prevention  is  complained  of,  I  think  it  must  he  shown  that 
the  defendant  has  in  fact  diverted  the  stienm  from  its  natural  course 
Here,  as  I  understand  the  facts,  the  stream,  when  in  flood,  took  no  definite 
course  but  simply  Spread  itself  over  the  defendants'  lands  and  so  did  not 
come  in  its  full  volume  to  the  plaintiff's  lands  What  the  defendants 
have  endeavoured  to  do  is  to  confine  the  flood  water  to  the  ordinary 
channel  and  it  is  open  to  the  plaintiff  to  adopt  the  same  measures  of 


(l)  L.R,  JQ  Ex  4  (2)  LR,  13  O^D.  131  (3)  fl  B   &  C   355, 
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defence.     Instead   of   so  doing   the   plaintiff   in  effect   demands   that   the 
Nov  12.  defendants'   land  shall  for  ever  continue  to  remain  subject  to  periodical 
_J_     inundation  and  therefore  less  fit  for  cultivation  than  it  might  otherwise  be. 
APPEL     ^  Pre8en^  ^   *8   ^rue   tha^   *ue   plaintiff   has  only   succeeded   in   getting 
WATO  *    damages,  but  if  the  judgment  is  right  and  the  defendants,  notwithstanding 
CIVIL.     **'   persist  in   maintaining  their  bunds  there   can  be  no  reason   why   the 

*     demand  for  an  injunction  should  not,  on  some  other  occasion,  be  granted. 

Ig  JYI  In  the  view  which  I  take  of  the  facts  as  found  the  plaintiff  has  not 

156-4     succeeded  in  proving  any  actionable  wrong  to  have   been  committed  b} 
M.  L.  J,    the  defendants.* 

2***  DA  VIES    J  — I   think   there   ought   to   be   a    finding   in   the    following 

issue — Could  the  defendants  have  protected  their  property  by  any  other 
means  than  those  they  adopted,  by  which  other  means  no  damage  would 
have  been  done  to  the  plaintiff's  land?  In  the  case  of  "a  sudden  and 
extraordinary  casualty  "  such  as  the  Hood  iu  Neild  v.  [162]  London  and 
'North  Western  Railway  Co.  (1),  the  principle  seems  to  me  one  of  "  sauvc 
qui  pent."  In  cases  where  the  casualty  is  of  common  recurrence  and 
expected  as  in  thifc  case  it  is  found  to  have  been,  I  think  the  defendants,  if 
it  was  reasonably  possible,  should  have  adopted  protective  works  that 
would  not  have  hurt  their  neighbour.  If  no  other  measures  than  those  thej 
did  adopt  were  reasonably  practicable,  then  they  were  justified  on  the 
ground  that  the  damage  caused  was  inevitable.  Hence  tlio  issue  I  propose 
SHEPHARD,  J.,  agreed  to  the  suggested  issue,  reserving  the  question 
whether  the  defendants  would  be  liable  uven  if  some  other  equally  effica- 
cious expedient  might  ha^ve  been  adopted  bv  them  without  am  evil  con- 
sequence to  the  plaintiff.! 

The  District  Judge  having  recorded  a  finding  on  the  above  issue  in 
the  negative  the  second  appeals  came  on  for  final  disposal  before  PARKER 
and  SHEPHARD,  JJ.,  and  their  Lordships  delivered  judgment  us  follows.— 

JUDGMENT. 

In  No.  1670  of  1893.— The  finding  of  the  District  Judge  on  the  issue 
referred  IH  in  the  negative,  and  we  think  that  the  alternative  plan  sug- 
gested, viz.,  that  defendants  should  excavate  the  bed  of  the  channel — 
would  not  be  efficacious  since  no  good  could  be  effected  unless  the  lower 
riparian  proprietors  did  the  same. 

The  defendants  were  entitled  to  protect  their  lands  from  submersion, 
and  plaintiff  might  have  taken  similar  or  other  steps  to  protect  his  lands. 
We  do  not  think  that  what  defendants  have  done  furnishes  plaintiff  with 
any  cause  of  action 

The  decrees  of  the  Courts  below  must  be  reversed  and  the  suit  dis- 
missed with  costs  throughout. 

In  No.  390  o/  1898. — Following  the  decision  in  second  appeal 
No.  1670  of  1893,  this  second  appeal  must  be  dismissed  with  costs. 


*|For  fuller  Judgment,  see  4  M.LJ   244  (246). — En.| 

t  [For  fuller  Judgment,  see  4  M.L  f   244  (247), — FJ>  ] 
(i)  L.£.   10  Ex.  4. 
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[183]  APPELLATE  CIVIL  SEP.  27. 

Before  Mr.  Justice  Muttusami  Ayyai  and  Mt    JusttLZ  Best  APPEI,- 


-  LATE 

SAYTAD  AZUF  (Defendant),  Appellant  u    AMKERUBIBI  (Plaintiff),  CIVIL. 

Respondent*     [27th  April  and  27fch  September,  1894  J  - 

—  Invasion  of  primcy  —  bml  for  imunclwH  '*     ,' 

The  invasion  of   pnvacv  hy  opening  windows   is   nni   a   \vioug   hn    \\hiih   an      M.L.  Ji 
action  will  lie  '^' 

SECOND  appeal  against  the  decree  oi'  H  G  Joseph,  District  Judge 
of  Ganjam,  in  appeal  suit  No  52  of  1890,  affirming  the  tlcciee  ol 
K  Bamalmga  Sastri,  District  Munsit  of  Chicacole,  in  original  suit  No  40b 
of  1892 

The  plaintiff  sued  toi  an  injunction  against  the  defendant  alleging 
that  the  defendant  had  made  a  window  in  his  house  whereby  the  privacy 
of  the  plaintiff's  house  which  adjoined  it  had  been  invaded  The  District 
Munsii  passed  a  decree  RB  piayed,  which  was  confirmed  on  appeal  bv  thr 
District  Judge 

The  defendant   preferred   this   second   appeal 
Snranyachariar,  for  appellant 
Scnluigin  Ayyar,  for  respondent 

JUDGMENT 

The  feint  v\  HW  bivugkt  iui  ari  urckr  diifctiug  defendant  to  close  u 
window  opened  by  him  in  a  wall  newly  built  by  him  Plaintiff's  case  is 
that  the  window  op6ns  on  to  a  paHBatje  immediatel}  to  the  \Aest  of  th  • 
wall,  which  passage  leads  to  the  plaintiff's  houso,  and  the  privacy  of  which 
is  invaded  by  reason  of  the  window  The  District  Munsif  found  it  to  be 
ti  fact  that  plaintiff's  privacy  u  as  thus  invaded  and  gave  hei  a  decree 
directing  the  doling  of  the  \Mndow 

On  appeal  the  District  Judge  atlirmed  the  fhstiict  Munsif  's  decree- 
Hence  this   second   appeal,    in  which   we   are   referred   to   the  decision 
of    Holloway     and    Innes,    JJ  ,    in    the    case    of    KotnatJu    A       Gurunadu 
Pillai    (1),    where   it   was    held,    following   the    English    [184]    law   on    the 
sub]ect,  that  the  invasion  of  privacy  by  opening  windows  is  not  n  wiong 
for  which  an  action  will  lie      A«  obseived  by  Innes,  J  ,  the  person  whose 
privacy  is  so  invaded  has  it  in  his  power  to  build  on  his  own  ground  so  as 
to  shut  out  the  view  from  the  offending  window      To  the  same  effect  is 
the   decision   of   the   Calcutta  .High   Court    m    Mahomed   Abdui    Rahim    \ 
Birju  Sahu   (2)   and  of  the  Bombay   High  Court  in   Shnnivas    Udpirav  v 
Reid   (3)      The  cases  in   Manishankar  Haryovan  v     Tnliam   Na)si   (4)   and 
Kuvaiji   Prcmchand  v     Bai  Java    (5)   arc  decisions   with   reference   to   tin 
special  custom  of  Gufcerat      The  decisions  of  the  Allahnbad  High  Court  in 
Gokal   Prasad  v.    Radko   (6)   and  Abdul   Rahman   v     Eindc   (7)   rest  on  the 
customary     right     which     prevails   in    various   paits   of   the    North  -weRt  em 
Provinces 


*  Second  Appeal  No.  1740  of   tKq^ 

(i)  3  MHCR    141  ^)   S  BL.K    676.  (3)  9  BH(M; 

(4)  5  B.HCR   A.CJ  42  (5)  o  BHC  K   ACT    i 

(6)   10  A    358  •  (7)    16  A.  69 
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Following  the  decision  in  Komathi  v.  Gumnada  Pillai  (7),  we  allovN 
the  appeal  and,  setting  aside  the  decree  appealed  against,  direct  that 
plaintiff's  suit  be  dismissed;  but  considering  the  circumstances  of  the  case, 
we  direct  that  each  party  do  bear  his  and  her  costs  throughout. 


1$  M.  164. 

APPELLATE  CIVIL. 

Before  Mr.  Juttice  Muttusami  Ayyar 


LATCH  ANNA  (Plaintiff),  Appellant  v.  SARAVAYYA  AND  OTHERS 

(Defendants  No$.  1  to  8),  Rc$pondent8.* 
[20th  April,  31st  July  and  3rd  August,  1894.] 

Civil  Procedure  Code — Act  XIV  of  1882,  Section  13,  llvplanaiiun  5— Res  judicala 
between  defendants. 

Tn  a  suit  to  recover  the  plaintiff's  share  of  lancb  appertaining  to  an  agraharam 
the  defendants  pleaded  that  the  lands  in  question  were  their  own  and  were  not 
subject  to  partition.  It  appeared  that  in  a  previous  suit  brought  by  a  third  party 
against  the  present  plaintiff  and  defendants  and  others  to  recover  his  share  of 
the  [165]  agraharam  lands,  it  was  held  that  the  lands  now  in  question  formed 
part  of  the  lands  of  the  agraharam,  and  they  were  divided  in  execution  of.  the 
decree  in  that  suit  The  present  plaintiff  and  defendants  were  then  ex  parte : 

Held,  that  the  defendants  were  precluded  under  Civil  Procedure  Code,  Section 
13,  from  raising  the  above  plea. 

IN.F.  28  M   457  (462)  (F.B.)==H  M.L.J.  404;  R.,  9  M.L.J.  60  (61);  D.,  16  CP.L.R. 
161  (162)  ] 

APPEAL  against  the  order  of  A.  Venkataramana  Pai,  Subordinate  Judge 
of  Vizagapatam,  in  appeal  suit  No.  172  of  1891,  reversing  the  decree  of 
B.  Hanumanta  Rau,  District  Munsif  of  Yellamanchily,  in  original  Suit 
No.  537  of  1890  and  remanding  the  suit  for  rehearing. 

The  plaintiff  sued  to  recover  an  eleven- sixteenth  share  of  certain  inam 
land  appertaining  to  an  agraharam,  the  sharers  in  which  were  represented 
by  the  defendants.  The  facts  of  the  case  were  stated  by  the  Subordinate 
Judge  in  paragraph  7  of  his  judgment  as  follows:  — 

Yerakabhupati  agraharam  belongs  to  plaintiff,  defendants,  and 
others  in  certain  shares.  These  sharers  own  J.6  vrittis  or  lands  m  the 
"  agraharam.  Each  vritti  or  portion  of  a  vritti  is  held  by  one  or  more  of 
"  the  sharers.  A  re-distribution  of  t}ie  land  takes  place  among  the  sharers 
"  every  twenty  years.  The  last  re-distribution  not  having  been  made  by 
"  the  sharers,  one  of  them  brought  suit  No.  28  of  1886  in  the  District 
"  Court  for  possession  of  his  own  share  8  11/84  of  the  agraharam  lands.  The 
"  present  plaintiff  and  the  tirst,  second  ana  third  defendants  were  respec- 
"  tively  the  twentieth,  Second,  seventh  and  ninth  defendants  in  that  suit. 
"  These  four  were  among  the  ex  parte  defendants  in  that  suit.  The  Court 
"  decreed  that  if  the  parties  should  not  effect  a  re-distribution  within  three 
"  months,  4  their  re-distribution  will  be  made  through  the  Court  and  a 
"  share  of  11/24  of  a  vritti  assigned  to  plaintiff*  (Exhibit  A).  The  decree 
"  appears  to  have  been  sent  for  execution  to  t.he  District  Munsif 's  Court 
"  In  execution  proceedings  the  agraharam  lands,  including  the  lands  now 
"  in  dispute,  were  divided  and  the  decree-holder's  share  was  ascertained 
"  and  (it  is  admitted)  was  delivered  to  him,  the  District  Munsif  holding 


Appeal  against  Order  No.  5  of  1893, 
(i)  3  M.H.C.R.   141. 
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"  that  the  land  now  in  dispute  was  included  in  the  property  ordered  to  be 

"  divided  by  the  decree— See  his  order  (Exhibit  D)  "  Auc  3 

On  these  facts  the  District   Munsif  held  that  defendant   No.    1   was      L 

precluded  by  the  decree  in  original  suit'  No    28  of  1886  on  the  file  of  the  '£PPEL- 

Distnct  Court  of  Vizagapatam  from  pleading  that   the  land   in   question  LATE 

was  his  own  mam  land  and  he  passed  a  decree  for  plaintiff      The  Subor-  QviL. 

dinate  Judge  on  appeal  reversed  the  [186]  decree  and  remanded  the  suit  ' 

as  above  stated,  expressing  his  view  on  the  question  of  rea  judicata  in  the  18M.  1*4. 
following  terms  — 

"  Paragraph  8.     Now,   there   can  be   no  doubt  that   as   between  the 

decree-holder  and  the  defendants  in  suit  No    28  of  1886  the  question  as 

to  whether  the  land  now  in  dispute  is  comprised  in  the  decree  and  was 

"  liable    to   be    brought    to    division    along    with    the    other   lands    in    the 

agraharam  is  ret  judicata      But  as  between  the  defendants,  the  matter 

would  be   rea   judicata  only   if  there   was   conflict    of   mteiests   between 

them   '  and   a  judgment  defining  the  real  rights  and  obligations  oi   the 

defendants  interested  '     Rarnchandra  Narayan  v    Narayan  Maltedev  (1) 

"  In,  the  present  case  both  the  plaintiff  and  the  fiist  defendant  were  tx 

"  parte  defendants  in  suit  No    28  of  1886      So,  any  dispute  between  them 

"  was  not  before  the  Court  in  that  case      Assuming,  therefore,   that  the 

"  land  now  in  dispute)  is  included  in  the  property  of  which  a  share  was 

"  awarded   to   the   former   plaintiff,    that    decree   doe&   not   operate    as   res 

11  'judicata  as  regards  any   dispute  between  the  defendants  therein 

"  Paragraph  9.     But  then  it  is   urged  that   the  former   suit   uas   ior 
"  partition^  and  that  in  such  a  suit  the  Court  has  power  to  awaid  to  each 
"  co-sharer  his  proper  share   m  the  property   sought   to   be   divided      The 
"  decree   does   not   show,    however,    that   the   Court   either   determined   or 
11  awarded  the  share  of  any  party  other  than  the  plaintiff  therein  " 
The  plaintiff  preferred  the  present  appeal 
Sub  ram  any  a  Ayyar,    for   appellant 
Mr    J    O    Smith,  for  respondents 

JUDGMENT 

The  question  for  determination  in  this  appeal  is  whether  the  defend- 
ant's claim  to  the  land  in  dispute  as  his  inarn  is  res  judicata  The  facts 
of  the  case  are  sufficiently  stated  by  the  Subordinate  Judge  m  paragraph  7 
of  his  judgment.  It  is  observed  by  him  that  as  between  the  plaintiff  nnd 
the  defendants  in  the  previous  suit  including  plaintiff  and  first  defendant 
the  question  is  certainly  res  judicata  Though  the  plaintiff  and  defendants 
in  the  present  suit  were  merely  co-defendants  m  the  previous  suit,  and 
though  they  were  ex  parte  and  there  was  no  contest  between  them,  yet 
my  decision  in  this  case  must  depend  on  Explanation  V  of  Section  13  of  the 
Code  of  Civil  Procedure  It  was  held  with  [1871  reference  to  that  expla- 
nation in  Chandu  v  Kunhamed  (2)  that  though  the  first  defendant  in  that 
case  under  whom  the  then  plaintiff  claimed  was  ex  parta  m  the  previous 
suit  and  the  title  of  the  second  defendant  cannot,  therefore,  be  said  to  have 
been  actively  contested  between  the  then  first  and  second  defendants  in 
the  previous  suit,  yet  the  first  defendant  and  his  other  co-sharers  must  be 
held  as  claiming  under  the  plaintiff  in  the  previous  suit  by  Explanation  V 
of  Section  13  of  the  Code  of  Civil  Procedure  The  case  now  before  me  is 
on  all  fours  with  that  case  The  parties  to  this  suit  were  co-defendants 
in  the  previous  suit,  and  though  they  were  all  ex  parte,  the  land  in 

(i)  ii  B   216 * (2)   14  M  324  (327). 
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)M4      question  was  claimed  by  the  then  plaintiff  as  part  of  the  agraharam  land 
AuJ£  3.    which  was  liable  for  re-distribution  among  him  and  the  defendants  who 

_'    are  other  agraharamdarfc  and  his  co-sharers.     It  was  the  first  defendant 

APPEL-    w^.°   °laime<i   the   land   in   question   as   his   inam   in   execution;    but  his 
LATE      claim  was  disallowed   under   Section  244.     Upon  these  facts  it  is  clear 
CIVIL.     *kat  *ke  °*her  co-defendants  who  were  co-sharers  in  the  agraharami  with 
'     the    plaintiff    in    the    previous    suit    must    be    taken    aj&    claiming    under 
ISM. 1*4.  ha*1  as  he  claimed  the  land  as  common  to  himself  and  other  agraharamdars 
and  as  such  partible  amongst  them.     The  principle  on  which  this  expla- 
nation rests  is  that  when  an  adjudication  is  necessary  to  give  the  appro- 
priate relief  to  the  plaintiff  in  the  prior  suit,  the  adjudication  is  res  judicata 
even  as  between  co-defendants  when  the  right  asserted  by  the  plaintiff  and 
decided  in  the  previous  suit  was  one  so  afeserted  and  decided  as  common 
to  himself  and  others. 

The  order  of  the  Subordinate  Judge  must  be  set  aside  and  the  decision 
of  the  District  Munsif  restored.  Respondents  will  pay  appellant's  costs 
both  in  this  Court  and  in  the  Lower  Appellate  Court. 


18  M.  168—5  M.LJ.  22. 

[168]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


BALAMMA  AND  ANOTHER  (Defendants  Nos.  8  and  4),  Appellants  v. 
PULLAYYA  AND  ANOTHER  (Plaintiff  and  Defendant  No.  2), 
Respondents*     [18th  July  and  27th  September,   1894.] 
Hindu  law — Inheritance — Widow's  right  as  heiress — Female  gotraja  sapinda. 

In  a  suit  on  a  mortgage  executed  by  a  Hindu,  since  deceased,  to  the  plaintiff,  it 
appeared  that  the  mortgage  premises  had  been  the  property  of  A,  whose 
daughter,  since  deceased,  was  the  mortgagor's  wife  and  had  executed  a  will  pur- 
porting to  devise  the  property  to  him.  The  suit  was  defended  by  B,  who  was 
the  widow  of  a  great  grandson  of  A's  great  grandfather  and  she  claimed  title 
to  the  property  against  the  plaintiff  under  the  law  of  inheritance : 

Held,  that  B  had  no  title  to  the  mortgage  premises 

[R.,  19  M.  35  T37);  21  M.  263  (267)=8  M.LJ.  130;  16  Ind.  Cas.  939=23  M.LJ.  518 
(519)=12  M.L.T.  499=(1912)  MAV.N  1166  (1167);  20  P.R.  1906=69  P.L.R. 
1906.] 

SECOND  appeal,  against  the  decree  of  K.  C.  Manavedan  Rajah. 
Acting  District  Judge  of  Kurnool,  in  appeal  suit  No.  26  of  1892,  con- 
firming the  decree  of  V.  Banga  Bau,  'District  Munsif  of  Nandyal,  in 
original  suit  No.  407  of  1890. 

Suit  to  recover  principal  and  interest  due  upon  a  hypothecation 
bond,  dated  26th  November  1877,  and* executed  by  Govindappah,  the 
husband  of  defendant  No.  1,  to  secure  the  repayment  of  Bs.  500  to- 
gether with  interest.  The  mortgagor  had  died  before  suit  leaving 
first  defendant,  his  widow,  and  no  isfcue.  The  second  defendant  had 
obtained  from  the  mortgagor  a  lease  of  the  mortgage  premises  for 
thirteen  years,  dated  17th  January  1888.  The  third  defendant  and  her 
alleged  adopted  son,  defendant  No.  4  claimed  title  under  the  following 
circumstances.  The  mortgage  premises  were  the  properties  of  Aswartha 
Rau,  whose  family  held  the  office  of  karnam  and  who  wab  himself  kar- 
uam,  and  who  had  died  about  twenty  years  before  the  suit,  leaving  a 

*  Second  Appeal  No.  1724  of  1893. 
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Widow  and  a  daughter  named  Onkaramma.     Qovmdappah  married  Onkar-       1194 
amma  as  his  first  wife,  and  he  managed  the  property  during  the  lifetime  of    SEP  27 

his  father-in-law  and  remained  in  possession  after  the  death  of  his  wife,  who 

left  [189]  a  will  purporting  to  devise  the  property  to  him  According  to  AppEL- 
the  present  case  of  the  plaintiff,  Govmdappah  wa6  in  fact  entitled  to  the  .._  " 
property  under  a  gift  from  his  father-in-law  The  third  defendant  was  tjie  CiviL 

widow  of   Seshayya,    whose   great   grandfather  was   also   the   great   grand-       _' 

father  of  Aswartha  Rau,  and  she  pleaded  that  the  alleged  gift  to  Govmd-       \&M 
appah  was  false,  and  that  she  was  entitled  to  the  land  as  fcapinda  oi  the      lft8-*5. 
last  owner  M.  L,  J. 

The  District  Munsif  held  that  the  alleged  gift  was  proved  and  that  22- 
the  alleged  adoption  of  defendant  No  4  was  disproved  and  passed  a  decree 
for  the  plaintiff  as  prayed  The  District  Judge  on  appeal  concurred  in  his 
finding  as  to  the  adoption,  but  held  that  there  was  no  gift  to  Govmdappah, 
he  also  held  that  the  third  defendant  had  no  right  to  the  land  and  conse- 
quently he  upheld  the  decree  of  the  District  Munsif 

Defendants  Nos    3  and  4  preferred  this  second  appeal 

Ra^agopalachanar  and  Desikachanar,  for  appellants 

Bhashyam  Ayyangar  and  Seahachanar,  for  respondent  No    1 

JUDGMENT 

BEST,  J  — The  land;  in  question  belonged  to  one  Aswartha  Rau,  and 
on  his  decease  devolved  on  his  widow,  and  then  on  his  daughter  Onkar- 
amma, the  wife  of  Govindappah  (by  whom  the  property  was  mortgaged 
to  the  plaintiff  in  this  suit),  who  is  the  present  first  respondent  The 
Judge  has  found  the  will  by  Onkaramma  in  favour  of  her  husband 
Govindappah  to  be  true 

The  appellants  are  (i)  the  widow  of  one  Seshay>a,  great  grand-son  ol 
the  great  grandfather  of  Aswartha  Rau,  and  (11)  the  alleged  adopted  son  of 
the  said  Seshayya, 

Both  the  Courts  below  have  found  the  alleged  adoption  of  second 
appellant  to  be  untrue  This  is  a  finding  of  fact,  but  it  is  contended  that 
it  is  open  to  objection  in  consequence  of  the  wrongful  admission  of  Exhi- 
bits B  and  C  which  are  decrees  m1  suits  to  which  this  plaintiff  waft  not  a 
party  The  finding  against  the  alleged  adoption  rests  not  alone  on  B  &  C, 
but  also  on  a  consideration  of  the  other  evidence  in  the  case  including  thai 
of  the  appellants'  witnesses  which  is  rejected  for  veiy  good  reasons  We 
must,  therefore,  accept  the  finding  of  the  Lower  Appellate  Court  that  the 
adoption  is  not  true  • 

Such  being  the  case,  has  third  defendant,  as  widow  of  Seshayya,  any 
locus  atandi  for  opposing  the  plaintiff's  claim?  The  law  a&  settled  in  this 
Presidency  is  that  a  widow  can  only  succeed  to  her  husband's  property 
which  was  actually  vested  in  him  either  m  title  or  m  [170]  possession  at 
the  time  of  his  death  As  observed  by  Mr  Mayne,  she  must  take  at  once 
at  her  husband's  death,  or  not  at  all  No  such  right  can  accrue  to  her  as 
widow  in  consequence  of  the  subsequent  death  of  any  one  to  whom  her 
husband  would  have  been  heir  if  he  had  lived.  Cf  Pcddamuttu  Viramani 
v.  Appu  Rau  (1) 

This  appeal  fails  therefore  and  should  be  dismissed  with  costs 

MUTTUSAMI  AYYAR,  J. — I  come  to  the  same  conclusion.  My  learned 
colleague  has  stated  the  facts  found  by  the  Courts  below  The  District 
Munsif  has  also  found  that  Onkaramma  died  eight  or  ten  years  before  the 

(i)    2  M  H   C  R.  117 
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18M  suit.'  an<*  tiie  Dtetrict  Judge  has  not  expressed  a  different  opinion  on  the 
SEP.  27.  8Ubject.  It  was  argued  in  second  appeal  that  a  cousin's  widow  is  a 

.^ _  relative,  and  that  as  such  the  third  defendant  was  an  heir  to  Aswartha 
AFPEL-  Rau»  while  Govindappah,  who  was  hi&  son-in-law,  was  no  heir  at  all.  In 

LATE     support  of  this  contention,  reliance  was  placed  on  Kutti  Ammal  v.  Rada- 

CIVIL,  fcri'tofl  Aiyan  (1)  and  Lakshmanammal  v.  Tiruvengada  (2).  I  may  refer 
'  also  to  the  decision  in  Venkata  Subbaiya  v.  Narasingappa  (8). 

18  M.  Under  the  Mitakshara  law,  as  administered  in  this  Presidency,  a  cou- 

JL^r*  j  sin's  widow  is  a  female  gotraja  sapinda,  and  the  last  case  is  an  authority 
*22.'  ^or  ^e  Pr°PO8iti°n  that  as  between  her  and  her  husband's  coparcener  or 
male  sapinda,  she  is  not  entitled  to  succeed  to  another  coparcener  or  sa- 
pinda. As  pointed  out  by  my  learned  colleague,  she  can  only  succeed  to  pro- 
perty vested  in  her  husband  prior  to  hifc  death  as  his  widow,  and  not  to  a 
sapinda  who  survives  her  husband,  as  a  female  gotraja  sapinda.  As  regards 
the  decision  in  Lakshmanammal  v.  Tiruvengada  (2),  it  was  held  there  that 
a  sister's  son  excludes  a  sister,  that  he  has  a  preferential  right  as  a  bhinna 
gotra  male  sapinda.  In  Kutti  Ammal  v.  Raddkristna  Aiyan  (1),  it  was 
held  that  a  sister  was  entitled  to  succeed  as  a  bandhu.  This  decision  pro- 
ceeds on  the  view  that  any  relative  who  is  also  a  cognate  may  be  treated 
as  coming  within  the  definition  of  bhinna  gotra  sapinda,  and  that  the  term 
sapinda,  as  used  in  Chapter  2,  Section  6  of  the  Mitakshara,  includes  females. 
A  cousin's  widow,  who  is  a  gotraja  sapinda,  cannot  be  also  a  bhinna  gotra 
sapinda,  for  her  gotra  is  by  marriage  that  of  her  husband.  She  is  therefore 
not  among  the  relatives  who  are  contemplated  as  being  among  bandhus. 
A  cousin's  widow,  if  she  is  an  heir  at  all*  must  be  an  [171]  heir  as  a 
gotraja  sapinda,  and  all  female  gotraja  sapindas  such  as  brother's  and 
paternal  uncle's  widows  are  excluded  from  the  table  of  heirs  prescribed  by 
the  Mitakshara.  The  decision  of  the  District  Judge  is  right,  and  I  would 
also  dismiss  the  appeal  with  costs. 


18  M.  171. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Beat. 


GOVINDA  PILLAI  (Plaintiff),   Appellant  v.   RAMANUJA  PILLAI 

AND  OTHERS  (Defendants  Nos.  1  to  4  and  6), 
Respondents*     [17th  January   and  19th  April,    1894.] 
Limitation — Adverse  possession -Non  payment  of  meharam — Claim  of  kudivaram  right 
by  prescription. 

In  a  suit  to  recover  land,  of  which  neither  the  plaintiff  nor  his  predecessor  in 
title  had  been  in  possession  within  a  period  of  forty  years  before  the  suit,  the 
defendants  pleaded  that  the  plaintiff  had  been  entitled  to  receive  melvaram  only, 
that  the  payment  of  melvaram  had  been  discontinued  fifteen  years  before  the 
date  of  the  suit,  and  that  they  themselves  were  entitled  to  the  kudivaram  right  in 
the  land.  It  was  found  that  the  non-payment  of  melvaram  had  not  been  ac- 
companied by  an  assertion  of  adverse  title  and  that  the  defendant's  kudivaram 
right  had  not  been  set  up  twelve  years  before  the  suit. 

Held,  that  the  suit  was  not  barred  by  limitation. 

SECOND    appeal    against    the    decree    of    W.    F.    Grahame,    District 
Judge  of  South  Arcot,  in  appeal  suit  No.  271  of  1892,  reversing  the  decree 

*  Second  Appeal  No.  773  of  1893. 
(i)  M.H.C.R.  88,  (2)  5  M.  2$i  (249).  (3)  3  M.H.C.R.  116  (117). 
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18  Mud.  173 


of  T.   B.   Vasudeva   Sastri,   District  Munsif  of  Chidambaram,   in  original 
Buit  No.  661  of  1891 

Suit  to  recover  possession  of  land  with  mesne  profits  It  appeared 
that  neither  the  plaintiff  nor  his  predecessor  in  title  had  actual  possession 
for  the  forty  years  previous  to  this  suit,  and  the  defendants,  who  were  in 
possession,  pleaded  that  the  plaintiff,  like  his  vendor,  was  a  nianyamdar 
merely,  and  that  the  arrangement  was  that  the  manyamdar  should  receive  a 
fixed  permanent  rent  of  twelve  cullums  of  paddy  per  cawm  per  annum,  and 
that  the  raiyats  should  pay  the  quit-rent  to  Government  and  enjoy  the 
land  with  [1721  all  lights  of.  ownership,  and  that  the  melvaram  hud 
been  paid  accordingly  up  to  fifteen  years  before  the  institution  of  the  suit 
The  District  Munsif  determined  the  suit  in  favour  of  the  plaintiff,  but  his 
decree  was  reversed  on  appeal  by  the  District  Judge,  who  held  that  tlu1, 
claim  was  barred  by  limitation 

The  plaintiff  preferred  this  second  appeal 

Ramachandra  Rau  Sahcb   and  Ranga  Ramanujachanar,  for  appellant 

Bhashym   Ayyangar,   for  respondents 

This  second  appeal  coming  on  for  heanng,  the  Court  delivered  the 
following 

JUDGMENT 

We  must  accept  the  Judge's  finding  that  plaintiff  was  not  dispossessed 
in  February  1891  as  alleged,  and  that  neither  plaintiff  nor  his  vendor 
had  possession  for  the  last  forty  years  The  finding,  however,  that  de- 
fendants' possession  was  adverse  is  not  warranted  by  the  circumstances 
from  which  it  is  inferred  Defendants  themselves  admitted  that  they  paid 
melvaram  and  claimed  only  a  kudivaram  right  Mere  non-payment  of 
melvaram  for  any  number  of  years  is  not  sufficient  to  give  defendants  a 
kudivaram  right  unless  their  possession  has  been  accompanied  by  an 
assertion  of  such  right  for  more  than  twelve  year&  prior  to  the  suit  The 
Judge's  finding  that  plaintiff's  veqdor  exercised  no  rights  of  ownership  for 
a  period  of  forty  years  is  opposed  to  the  defendants'  plea  that  melvaram 
was  paid  till  fifteen  years  ago,  and  Courts  are  not  at  liberty  to  go  in  de- 
fendants' favour  behind  the  plea  set  up  by  the  defendants  themselves  in 
the  suit. 

Therefore  the  question  whether  the  defendants  have  acquired  a 
kudivaram  right  by  prescription  depends  on  the  further  question  whether 
such  right  was  set  up  more  than  twelve  years  pnor  to  the  suit. 

We  must  ask  the  Judge  to  try  the  issue  indicated  above 

Fresh  evidence  may  be  adduced  on  either  side,  and  the  finding  is  to 
be  submitted  within  one  month  from  the  date  of  the  receipt  of  this  order, 
and  peven  days  will  be  allowed  for  filing  objections  after  the  finding  has 
been  posted  up  in  this  Court 

In  compliance  with  the  above  order,  the  Distnct  Judge  submitted  a 
finding,  which  was  to  the  effect  that  the  defendants  had  not  set  up  a 
claim  to  the  kudivaram  right  for  more  than  twelve  years  prior  to  the 
suit.  The  case  coming  on  for  final  disposal,  the  Court  delivered  the 
following 

JUDGMENT  (FINAL). 

[ITS]  Upon  the  finding  we  must  allow,  this  appeal,  and  setting  a&ide 
the  decree  of  the  Lower  Appellate  Court,  restore  that  of  the  Court  of 
First  Instance. 
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The  present  case  is  not  on  all  fours  with  that  in  Mohima  Chunder 
Mozoomdar  v.  Mohesh  Chunder  Neoghi  (1).  In  that  case  the  defendants 
denied  the  plaintiff's  title  as  proprietor  and  &et  up  that  of  a  third  party. 
Here  the  plaintiff's  title  is  found  to  be  established,  and  the  defendants' 
plea  of  non-payment  of  melvaram  is  found  not  to  have  been  accompanied 
by  assertion  of  adverse  title. 

We,  therefore,  allow  this  appeal  and  decree  as  above  and  direct  re- 
spondents to  pay  appellant '£  costs  in  this  Court  and  in  the  Lower  Appellate 
Court. 


18  M.  173-5  M.LJ.  32. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusarni  Ayyar  and  Mr.  Justice  Best. 


VBNKATANARASIMHULU  (Plaintiff),  Appellant  v.   PEBAMMA 
(Defendant),    Respondent.*     [12th   December,    1894.] 

Limitation  Act — Act  XV  of  1877,  Schedule  II,  Articles  62,  97 — Suit  to  recover  price 
faid  on  a  void  sale. 

In  1885  the  plaintiff  obtained  from  the  defendant  a  sale-deed  of  a  certain  land 
and  paid  part  of  the  purchase  money.  Subsequently  a  judgment-creditor  of  the 
defendant's  husband  sought  to  execute  his  decree  against  the  land  in  question, 
and  eventually  in  October  1889,  obtained  a  decree  in  the  High  Court  under 
which  the  plaintiff  was  ejected.  The  plaintiff  now  sued  in  1892,  less  than  three 
years  from  the  date  of  the  last-mentioned  decree,  to  recover  the  sum  paid  by  him 
to  the  detendants  as  above  mentioned: 

Held,  that  the  suit  was  not  barred  by  limitation. 

[N.F.,  26  B    750  (756) ;  F.,  27  M    380  (382) :  8  Bom.  L.R    283  (287) ;  R.,  25  B    593 
(598,605);  15  Bom   I.  R.  559  (562);  10  Ind.  Cas.  716  (717)=14  O.C  74.] 

SECOND  appeal  against  the  decree  of  N.  Swaminadha  Ayyar, 
Subordinate  Judge  of  Vizagapatam,  in  appeal  suit  No.  346  of  1893,  con- 
firming the  decree  of  Y.  Janakiramayya,  District  Munsif  of  Vizagapatam, 
in  original  suit  No.  632  of  1892. 

Suit  to  recover  from  defendant  Ks.  800.  It  was  averred  in  the  plaint 
that  on  16th  April  1885  the  defendant  executed  a  [174]  sale-deed  of 
certain  land  and  received  the  agreed  consideration  and  placed  the  plaintiff 
in  possession;  that  the  defendant  sued  in  original  suit  No.  414  of  1885 
in  the  Court  of  the  District  Munsif  of  Bimlipatam  for  the  cancellation  of 
the  sale-deed,  but  her  suit  was  dismissed;  that  subsequently  a  judgment- 
creditor  of  the  defendant's  husband  sought  to  execute  his  decree  against 
the  land  in  question,  and  eventually,  on  the  31&t  October  1889,  obtained  a 
judgment  in  his  favour  in  the  High  Court,  where  it  was  held  that  the 
present  defendant  had  no  title  to  convey  to  the  present  plaintiff;  and  that 
the  present  plaintiff  was  ousted  in  consequence  of  the  decision  of  the  High 
Court.  This  suit  was  instituted  less  than  three  years  from  the  date  of  the 
judgment  of  the  High  Court.  The  District  Munsif  held  that  the  suit  was 
barred  by  limitation  and  his  judgment  was  upheld  on  appeal  by  the 
Subordinate  Judge. 

The  plaintiff  preferred  this  second  appeal. 

Ramachandrau  Rau  Saheb,  for  appellant. 

Respondent  was  not  represented. 

Second  Appeal  No.  1327  of  1894. 
/i)  i6C.  473- 
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JUDGMENT 

The  article  applicable  IB  clearly  No.  97  of  Schedule  II,  and  the  cause 
of  action  accrued  on  the  date  of  failure  of  the  consideration,  i  e  ,  the  date 
of  the  High  Court's  decree,  dated  31st  October  1889  This  BUI  if  brought 
within  three  years  from  that  date  is  in  time 

It  has  been  found  in  a  former  suit  between  the  same  parties  that 
RB.  737  were  paid  and  that  the  sale-deed  could  not  be  set  aside  by  the 
respondent  by  whom  it  was  executed  voluntarily 

In  order  that  the  cause  of  action  should  run  from  the  date  of  the  sale, 
it  must  be  found  that  the  sale  was  void  ab  initio. 

It  is  only  in  such  a  case  that  Article  62  can  apply,  cf  Hanuman 
Kamat  v  Hanuman  Mandur  (1)  It  was  found,  no  doubt,  in  the  former 
suit  that  the  plaintiff  had  the  means  of  knowing  that  defendant's  husband 
had  been  absent  for  only  three  or  four  years  But  the  giound  of  the  pre- 
sent suit  is  failure  of  consideration  which  musfc  depend  upon  the  result  of 
the  suit  and  not  on  a  particular  finding  in  that  suit 

We  set  aside  the  decrees  of  the  Lo\ver  Couits  and  remand  the  suit 
for  replacement  on  the  file  and  the  disposal  on  merits 

The  costs  hitherto  incurred  will  abide  and  follow  the  lesult. 
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Before  Mr    Justice  Muttusami  Ayyar  and  Mr    Justice  Shephard 


GOPALUDU  (Plaintiff),  Appellant  v    VENKATARATNAM  AND  OTHERS 
(Defendants),    Respondent**     [6th   and   18th   September,    1894  ] 

Contract  Act — Act  IX  of  1872,  Section  74 — Penal  sum — Enhanced  interest — Mortgage- 
Construction  of  covenant  to  /hoy 

In  a  suit  to  recover  principal  and  interest  due  on  a  mortgage,  dated  igth  April 
1882,  it  appeared  that  the  instrument  provided  that  the  principal  should  be  repaid 
with  interest  at  21  per  cent  per  annum  in  two  instalments  on  8th  May  1883  and 
the  27th  April  1884,  respectively,  and  proceeded  as  follows  — "If  the  amount  of 
"  each  instalment  be  not  paid  on  the  date  of  such  instalment,  we  shall  make 
"  payment  with  interest  at  three  rupees  per  cent  per  mensem  from  the  date  of 
the  bond  "  No  payment  had  been  made  on  account  of  principal  01  interest 

Held,  that  the  plamtift  was  entitled  to  recover  the  principal,  together  with 
interest  calculated  at  21  per  cent,  up  to  the  dates  when  the  instalments  respect- 
ively became  due,  and  at  12  pe^  cent  from  those  dates  to  the  date  of  the  plainl 
and  at  6  per  cent  from  that  date  until  payment 

SECOND  appeal  against  the  decree  of  H    T    ROBS,   District  Judge  of 
Godavan,    in   appeal    suit    No     83   of    1899,    modifying   the    decree   of   P 
Lakshminarasu    Pantulu,    Distnct    Munsif   of    Amalapur,    in   original    suit 
No    311  of  1892. 

Suit  to  recover  principal  and"  interest  due  upon  a  mortgage  bond, 
dated  19th  April  1862,  and  executed  by  defendants  Nos  1  and  2  in  favour 
of  plaintiff  Defendants  Nos  3  to  5  were  brought  on  to  the  lecord  as 
being  the  undivided  sons  of  defendant  No  1 

The  mortgage  in  question  was  executed  to  secure  the  repayment  of 
Rs.  200  with  interest  at  the  rate  of  21  per  cent,  per  annum  in  two  instal- 
ments on  certain  days  therein  mentioned  and  it  provided  as  follows :  — 

*  Second  Appeal  No   736  of  1894 
(i)  19  Ci23. 
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"  ^  the  amount  of  each  instalment  be  not  paid  on  the  date  of  such 
"  instalment,  we  shall  make  payment  with  interest  at  three  rupees  per 
"  cent,  per  mensem  from  the  date  of  the  bond." 

In  his  plaint  the  plaintiff  claimed  interest  at  the  enhanced  rate  from 
the  date  of  default  only,  and  the  District  Munsif  passed  a  [1761  decree 
for  the  amount  claimed  up  to  the  date  of  the  plaint.  On  appeal,  the  Dis- 
trict Judge  modified  the  decree  by  allowing  to  the  plaintiff  in  respect  of 
interest  the  sum  of  Bs.  84-14-11  only  up  to  the  date  of  the  plaint, 
together  with  interest  at  6  per  cent,  on  the  whole  debt  from  that  date  to 
the  date  of  payment.  He  held  that  on  the  right  construction  of  the  mort- 
gage it  contained  no  provision  for  the  payment  of  interest  from  the  due 
date  to  the  date  of  discharge,  and  the  £um  awarded  in  the  decree  on  account 
of  interest  was  calculated  on  this  basis. 

The  plaintiff  preferred  this  second  appeal. 

Sundara  Ayyar  and  Subramanya  Ayyar,  for  appellant. 

Srirangachariar,  for  respondent. 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J. — This  was  a  suit  on  a  hypothecation  bond 
dated  the  19th  April  1882.  As  regards  the  principal  amount  Bs.  200, 
both  the  Courts  below  decreed  the  claim.  As  regards  interest,  the  bond 
provided  that  the  principal  shall  be  paid  back  in  two  instalments  with 
interest  at  21  per  cent,  per  annum — Bs.  100  with  interest  on  the  8th  May 
1883  and  the  remainder  with  interest  on  the  27th  April  1884.  The  bond 
then  proceeds  to  stipulate  that  if  each  instalment  is  not  paid  oru  the  due 
date,  then  interest  shall  be  paid  at  36  per  cent,  per  annum  from  the 
date  of  the  bond.  The  plaint  stated  that  there  was  default  in  paying  both 
instalments  and  claimed  B&.  699-1-0  as  interest  due  at  the  enhanced 
rate  from  the  date  of  default.  Belyng  on  Nanjappa  v.  Nanjappa  (1), 
the  District  Munsif  decreed  the  interest  claimed.  But  on  appeal,  the 
Judge  was  of  opinion  that  there  was*  no  provision  in  tjae  bond  for  interest 
from  the  due  date  to  date  of  payment,  and  that  the  agreement  to  pay  the 
enhanced  rate  extended  only  to  the  due  date.  Upon  this  construction  of 
the  document  the  Judge  decreed  interest  at  the  enhanced  rate  as  provided 
in  the  bond  up  to  the  due  date,  refused  interest  from  the  due  date  to  that 
of  the  plaint,  and  awarded  interest  at  6  per  cent,  per  annum  from  date  of 
plaint  to  date  of  realization.  To  this  decision  the  plaintiff  (appellant)  objects 
on  three  grounds,  viz.,  (i)  that  the  Judge  has  misconstrued  the  document, 
(ii)  that  he  ought  not  to  have  refused  interest  from  date  of  default  to  date 
of  payment,  and  (iii)  that  the  interest  is  payable  till  date  of  payment 
as  provided  in  the  [177]  bond.  I  am  of  opinion  that  the  Judge  is  in 
error  in  holding  that  the  bond  contains  no  provision  for  payment  of  inter- 
est after  the  due  date.  The  words  from  the  date  of  the  bond  are  used  in 
contradistinction  to  the  words  from  the  date  of  default  which  is  premised, 
and  they  are  not  designed  to  limit  the  time  up  to  which  interest  is  payable. 
The  natural  construction  is  that  in  ca&e  there  is  no  default,  interest  shall  be 
paid  at  21  per  cent,  per  annum,  and  that  in  case  there  i&  default,  interest 
shall  be  paid  at  36  per  cent,  per  annum,  and  that  the  payment  at  such 
liigher  rate  shall  be  not  only  prospective  from  the  date  of  default, 
but  shall  also  be  retrospective  from  the  date  of  the  bond.  This  being  so, 
the  next  question  is  whether  the  agreement  to  pay  interest  at  36  per 
cent,  in  case  of  default  is  in  the  nature  of  a  penalty,  and  a&  such  governed 
by  Section  74  of  the  Contract  Act.  That  section  pre-supposes  a  case  in 
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which  a  contract  IB  broken  and  a  sum  is  named  as  the  amount  to  be 
paid  on  such  breach,  the  party  complaining  of  the  breach  IB  entitled  to 
receive  reasonable  compensation  not  exceeding  the  amount  Bo  named. 
The  general  rule  is  that  effect  is  to  be  given  to  the  intention  of  the  par- 
ties as  expressed  by  the  contract  in  the  absence  of  any  rule  of  law  to 
the  contrary,  When  the  contract  is  to  pay  a  higher  rate  of  interest 
from  fcfre  date  of  breach,  its  operation  is  prospective,  and  the  proper  con- 
struction i3  that  the  debtor  who  commits  default  intends  to  pay  the  alter- 
native rate  and  to  return  the  money  lent  On  this  point  all  the  High 
Courts  are  agreed.  When  the  agreement  is  to  pay  the  higher  rate 
on  default  from  the  date  of  the  contract,  the  question  arises  whether 
it  fallp  under  Section  74,  and  as  to  this  there  is  a  conflict  of  opinion. 
The  Full  Benches  of  the  High  Courts  at  Calcutta  and  Bombay  have  held 
that  Section  74  is  applicable  and  that  the  agreement  is  penal  and  ought  to 
be  relieved  against,  Kalachand  Kyal  v  Shib  Chunder  Roy  (1)  and  Urnar- 
khan  Mohamad  Khan  Deahmukh  v  Salekhan  (2)  But  the  Full  Bench 
of  the  High  Court  at  Allahabad  has  held  that  Section  74  does  not  apply  to 
agreements  to  pay  alternative  rates  of  interest  In  Nanyappa  v  Nanj- 
appa  (3)  a  Divisional  Bench  of  the  High  Court  at  Madras  held  that  such 
agreement  falls  under  Secion  14,  and  that  though  no  sum  IB  named  m 
rupees,  the  extra  sum  payable  IB  fixed  and  ascertamable  before 
hand,  or  at  any  rate  at  the  time  when  the  default  is  made  In  [178] 
Batsavayya  v  Subbarazu  (4),  where  a  mortgage  bond  provided  for  repay- 
ment of  the  debt  in  four  instalments  with  interest  at  6  per  cent  ,  and,  in 
default  of  payment  on  the  due  date,  provided  for  interest  at!  12  per  cent 
from  the  date  of  the  bond,  another  Divisional  Bench  held  that  the  stipu- 
lation being  reasonable,  the  higher  rate  of  interest  was  payable  from  date 
of  the  bond.  This  may  be  reconciled  with  Nan]appa  v  Nan]appa  (3)  by 
the  fact  that  the  alternative  rate  provided  by  the  contract  was  one  which 
might  be  adopted  under  the  measure  of  reasonable  compensation  In 
Narayanasami  Naidu  v  Narayana  Ran  (5),  in  which  I  took  part,  I  followed 
Basavayya  v  Subbarazu  (4)  In  the  present  case  the  contract  was  to  pay 
interest  at  36  per  cent  from  the  date  of  the  bond,  and  it  is  therefore 
governed  by  Section  74,  according  to  Nanjappa  v,  Nanjappa  (3)  and  the 
High  Courts  at  Calcutta  and  Bombay  I  would  therefore  award  interest 
at  21  per  cent  per  annum  from  date  of  bond  to  due  dates,  12  per  cent 
from  these  dates  to  date  of  plaint,  and  6  per  cent  from  date  of  plaint  to 
date  of  realization  Costs  will  be  assessed  proportionately 

SHEPHARD,  J. — The  question"  is  to  what  sum  the  plaintiff  is  entitled 
on  account  of  interest  payable  m  respect  of  the  sum  of  Rs  200  due  under 
the  bond  executed  by  the  defendant  The  District  Judge  has  held  that 
there  is  no  stipulation  in  the  bond  for  payment  of  interest  after  the  dates 
when  the  two  instalments  became  due  The  words  used  are  "  If  the 
11  amount  of  each  instalment  be  not  paid  on  the  date  of  such  instalment, 
11  we  phall  make  payment  with  interest  at  three  rupees  per  mensem  per 
11  hundred  rupees  from  the  date  of  the  bond  "  There  is  a  terminus  a  quo 
given,  but  no  express  terminus  ad  quern,  and  the  Judge  has  accordingly 
held  that  the  interest  was  to  run  only  up  to  the  dates  fixed  for  the  pay- 
ment of  the  instalments. 

In  this  construction  it  appears  to  me  that  the  Judge  is  wrong.  The 
provision  for  enhanced  interest  pro-supposes  a  case  of  default.  The  date 

(i)  19  C  392  (2)  17  B.  106  (3)  12  M    161 

(4)  ii  M  294.  (5)  i?  M   62  (65). 
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2*04      at  which  the  instalment  with  interest  at  21  per  cent,   fell  due  having 
SEP  18    Pa88°d>  it  i8  reasonable  to  Suppose  that  it  was  intended  that  the  substituted 
'  interest  should  run  until  the  date  of  payment,  and  there  are  certainly  no 
word.8  indicating  the  contrary  intention.     The  question  then  is  whether  the 


. 

LATE      provision  for  enhanced  interest  is  [1791  of  such  a  character  as  to  make 
CIVIL      Section  74  of  the  Contract  Act  applicable. 

_  '  According  to  the  view  expressed  in     Nanjappa  v.  Nanjappa  (1)  and 

It  M       Adopted  elsewhere,  a  stipulation  for  retrospective  enhancement  of  interest 

175=4      is  generally  a  penalty  which  has  to  be  dealt  with  by  the  Court  under  the 

M.  L.  J.    provisions  of  Section  74.     The  Court  has  to  give  a  reasonable  compensa- 

2$7-       tion  not  exceeding  the  amount  named.     In  addition  to  the  interest  at  21 

per  cent,  on  the  two  instalments  up  to  the  dates  when  they  respectively 

fell  due,   I  would  allow  interest  from  those  dates  at  the  rate  of  twelve 

per  cent,   up  to  the  date  of  the  institution  of  the  suit  and  subsequent 

interest  at  six  per  cent. 


18  M.  179. 

APPELLATE  CIVIL. 
Before   Mr.   Justice   Muttusami  Ayyar  and   Mr.   Justice   Best. 


SUBBA   AYYAR   AND   OTHERS    (Defendants   Nos.    1    to   8), 

Appellants  v. 

GANASA    AYYAR   AND   ANOTHER    (Plaintiffs),    Respondent** 
'[19th  and  20th  November,  1894  and  ,9th  January,  1895.] 

Hmdv  law — Partition  of  family  property — Suit  by  plaintiffs  against  their  father  and 
uncles. 

In  a  suit  for  partition  of  family  property,  the  plaintiffs  were  the  sons  of  one 
and  nephews  of  others  of  the  defendants  who  defended  the  suit : 

Held,  that  the  suit  was  maintainable. 

[F.,  31  C.  Ill  (129)=7  C.W.N.  088;  4  Ind.  Cus.  797  (800)=5  N.L.R.  181;  R.,  7  Bom. 
L  R.  232  (234).] 

SECOND  appeal  against  the  decree  of  T.  Bamasami  Ayyangar, 
Subordinate  Judge  of  Negapatam,  in  appeal  suit  No.  258  of  1893  modify- 
ing the  decree  of  T.  Veniatarama,  Ayyar,  District  Munsif  of  Valangiman, 
in  original  suit  No.  183  of  1892. 

Suit  for  partition  of  the  family  property.  The  plaintiffs,  of  whom 
the  second  being  an  infant  sued  by  the  first  as  his  next  friend,  were  the 
sonfc  of  defendant  No.  2  and  the  defendants  Nos.  1  and  3  were  his  brothers. 
Defendants  Nos.  4  and  5  were  the  sons  of  defendant  No.  1;  the  other 
defendants  were  strangers  to  the  family  who  were  in  possession  of  part  of 
the  property  of  which  the  plaintiffs  claimed  their  share.  It  was  objected 
by  the  contending  [180]  defendants  that  the  suit  was  not  maintainable. 
This  contention  was  overruled  by  both  the  Lower  Courts,  who  passed 
decrees  in  favour  of  the  plaintiffs. 

Defendants  Nos.  1,  2  and  8  preferred  this  second  appeal. 
Subramanya  Ayyar,  for  appellants. 
Pattabhirama  Ayyar,  for  respondents. 

*  Second  Appeal  No.  1297  at  1894. 
(i)  §2  M.  161. 
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JUDGMENT  Ig9g 

Appellants   are   brothers  ^and  respondents   are  the  sons  of  the  second     JAN.  9. 

appellant  Natesayyan      Respondents  sued  appellants  for  partition,  and  the      

question  raised  for  decision  in  this  appeal  IB  whether  the  suit  IB  maintain-     APPEL- 
able  under  the  Mitakshara  law  LATE 

The  property,  of  which  partition  is  decreed  by  the  Subordinate  Judge,      CIVIL. 

is  admittedly  ancestral,   and  it  is  conceded  that  if  the  second  appellant      

had  no  brothers  the  suit  would  he  The  contention  on  appellant's  behalf 
IB  that  when  the  father  has  brothers,  and  when  he  IB  alive,  the  sons 
cannot  enforce  partition  against  his  will  according  to  the  Mitakshara  We 
are  of  opinion  that  both  in  principle  and  on  authority  the  contention  must 
be  disallowed  The  son'fa  right  to  demand  partition  from  his  father  anses 
from  the  co-parcenary  right  of  the  former  by  birth,  and  it  is  confined  to 
ancestral  property,  because  the  son  and  the  father  confer  equal  spiritual 
benefit  upon  the  grandfather  and  ancestors  and  they  have  equal  right  in 
such  property,  whilst  in  paternal  property  the  father  has  a  dominant  right 
as  its  acquirer  The  basis  on  which  the  son's  right  of  partition  rests  is  the 
same  whether  the  father  has  brothers  or  not,  and  there  is  therefore  no 
legal  foundation  for  the  contention 

It  is  further  at  variance  with  placita  8  and  11,  Mitakshaia,  Chapter  1, 
Section  V 

Placitum  8  shows  that  the  partition  takes  place  by  the  will  of  the 
son,  though  the  mother  is  capable  of  bearing  more  sons  and  the  father 
does  not  desire  partition 

Placitum  11  refers  to  Manu,  IX,  209,  and  draws  an  inference  from 
it  to  the  effect  that  the  father,  however  reluctant,  must  divide  with  his 
sons,  at  their  pleasure,  effects  acquired  by  the  paternal  grandfather 

Placitum  3  refers  to  the  Smnti  of  Yadnavalkya  to  the  effect  that  the 
ownership  of  father  and  son  IB  the  same  in  land  which  was  acquired  by 
the  grandfather.  Placitum  5  contains  Vigyaneswara's  comment  upon  it 
1  In  such  property  which  was  acquired  by  the  paternal  grandfather 
1  through  the  acceptance  of  gifts,  by  [181]  conquest  or  other  means,  the 
1  ownership  of  father  and  son  is  notorious  and  therefore  partition  doeb  take 
1  place  For,  or  because,  the  right  is  equal  or  alike,  therefore  partition  is 
1  not  restricted  to  be  made  by  the  father's  choice  nor  has  he  a  double 
1  share  " 

Thus,  the  Smritis  of  Yadnavalkya  and  Manu,  as  commented  on  in 
the  Mitakshara,  recognize  the  -son's  right  to  enforce  partition  against  the 
father's  will  of  immoveable  property  acquired  by  the  paternal  grandfather 
on  the  ground  that  they  have  equal  ownership  m  the  same 

Appellant's  pleader  relies  in  support  of  his  contention  on  placita  1, 
2,  and  6 

Placitum  1  refers  to  thd  equal  division  of  paternal  estate  and  states 
that  a  special  rule  is  propounded  by  Yadnacalkya  concerning  the  division 
of  grandfather's  effects  among  grandsons  That  special  rule  is  among 
grandsons  by  different  fathers,  the  allotment  of  shares  is  according  to 
the  fathers  Placitum  2  comments  upon  that  rule  and  explains  and  illus- 
trates it  Placitum  6  repeats  the  rule  It  is  contended  that  since  the 
grandson's  share  has  to  be  carved  out  of  the  father's  allotment,  there  can 
be  no  partition  at  the  instance  of  the  grandson  when  the  father  is  alive, 
has  brothers  and  does  not  desire  partition,  and  consequently,  the  son's 
right  of  partition  is  taken  away  in  the  case  suggested.  Reliance  is  placed 
in  support  of  this  view  on  a  passage  ^n  Mayne's  treatise  on  Hindu  Law, 
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Section  432,  and  on  West  and  Buhler,  page  295.     Thifc  suggestion  resttt 
TAN  9     on  a  Busconception  of  the  reason  of  the  special  rule.     Placitum  2  com- 

* [_ '    mences  with  the  words,  "  although  grandson*  have  by  birth  a  right  in  the 

APPEL-  £randfather's  estate  equally  with  the  sons,"  and  goes  on  to  |5ay  "  still  the 
distribution  of  the  grandfather's  property  must  be  adjusted  through  their 
fathers  and  not  with  reference  to  themselves." 

Thus  the  very  text  which  prescribes  the  special  rule  postulates  the 

IftM.  17t.  existence  of  the  equal  right  of  father  and  son  in  the  grandfathers  property. 
It  is  therefore  not  correct  to  infer  from  the  text  a  negation  of  that  right. 
It  is  then  asked  how  is  the  father's  allotment  to  be  ascertained  if  he  does 
not  desire  partition?  The  answer  is  it  is  to  be  ascertained  against  his 
will,  leaving  him,  afte*  the  son  separates,  to  reunite  with  his  brother  if 
he  desires  to  do  so,  or  in  the  same  way  in  which  a  brother's  share  i$  ascer- 
tained when  one  of  three  or  more  brothers  desires  partition  and  the  others 
desire  to  continue  in  coparcenary.  The  right  to  demand  partition  is  in 
the  [182]  son  and  it  is  by  his  will,  and,  not  by  the  father's  desire,  the 
partition  takes  place.  Placitum  8  gives  the  same  answer. 

It  is  again  asked  why  then  is  division  per  stirpes  enjoined  between 
class  and  clafes  whilst  partition  per  capital  is  prescribed  among  the  sons  of 
the  same  father? 

The  answer  is  that  a  coparcenary  family  is,  according  to  Hindu 
theory t  to  be  disintegrated  in  the  same  manner  in  which  it  is  constituted. 
When  several  brothers  or  sons  of  the  same  father  live  in  union  by  choice, 
on  the  understanding  that  when  they  elect  to  separate,  they  are  to  taku 
equal  shares  in  their  father's  property,  we  have  before  us  a  coparcenary 
family  in  its  simplest  form.  When  the  brothers  have  sons,  grandsons  and 
great-grandsons  who  stand  in  their  j&hoes  by  right  of  representation,  we 
have  a  coparcenary  family  in  its  complex  form.  When  death  removes 
some  and  birth  introduces  others,  the  complexity  is  enhanced.  According 
to  Hindu  Law,  partition  is  but  a  mode  whereby  the  coparcenary  family  is 
disintegrated  into  individual  or  single  families,  without  prejudice,  to  the 
natural  rule  of  inheritance  that  sonfe  take  like  shares  in  their  father's  pro- 
perty. Hence  it  is  that  division  per  stirpes  is  sanctioned  between  class 
and  class,  in  order  that  no  violence  may  be  done  to  the  understanding  on 
which  the  coparcenary  family  was  first  constituted. 

Appellants'  pleader  next  lays  stress  on  placitum  3,  Section  5,  Chap- 
ter I.  In  this  placitum  the  commentator  anticipates  an  objection  and 
answers  it,  and  the  rule  of  decision  is  to  be  sought  for,  not  in  the  antici- 
pated objection  but  in  the  answer  given 'to  it.  The  first  part  of  the 
placitum  states  the  objection  and  the  answer  to  it  is  contained  in  these 
words.  To  obviate  this  doubt  the  author  Yadnavalkya  says  "  for  the 
ownership  of  father  and  son  is  the  same  in  land  which  was  acquired  by 
the  grandfather  "  implying  thereby  what  is  stated  in  placitum,  5.  "  For, 
or  because,  the  right  is  equal  or  alike*  therefore  partition  is  not  restricted 
to  be  made  by  the  father's  choice  nor  has  he  a  double  share."  Thus  it 
appears  to  us  that  on  the  correct  interpretation  of  Section  V,  Chapter  I, 
Mitakshara,  there  is  no  exception  to  the  rule  that  a  son  is  entitled  to 
demand  partition  from  his  father  of  'ancestral  property. 

The  foregoing  is  the  view  taken  by  this  Court  in  1862  in  Nag  ding  a 
Mudali  v.  Subbiramaniya  Mudali  (1).  In  that  case  the  [1881  ancestor 
who  acquired  the  property  was  one  Tirumalai  Mudali  wno  aied  many 
years  before,  leaving  two  sons,  the  defendants  Subramania  and  Veerasami. 

(i)  i  MJI.CR.  77- 
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The  defendant  Subramania  had  two  sons,  one  named  Perumal  the  plaintiff's 
father  who  died  in  1850,   the  other  was  the  defendant  Dharmalinga      It     i^* 

waa  held  by  Sir  Colley  Scotland,  C.J  ,  and  Bittleston,  J  ,  that  a  grandson     J ' 

may  by  Hindu  Law  maintain  a  suit  against  his  grandfather  for  compulsory     ^PPEL 
division  of   ancestral  family  property      The   same  view  of  the  law  under 
the  Mitakshara  was  also  taken  by  the  Full  Bench  of  the  High  Court  at      CrvE 
Allahabad    m    Jogul    Kiahore    v      Shib    Sahai    (1),     and    Viramitrodaya,  ' 

Chapter  II,  Part  1,  Verse  23,  is  also  cited  in  support  of  the  decision  A  |§  M  17* 
similar  view  was  also  expressed  in  Laljeet  Singh  v.  Rajcoomar  Singh  (2) 
We  should  have  considered  ourselves  concluded  by  authority  had  it  not 
been  for  the  decision  of  the  majority  of  the  High  Court  at  Bombay  m 
Apaji  Narhar  Kulkarni  v  Ramchandra  Ravji  Kulkarni  (3)  After  carefully 
reading  the  judgments  in  that  case  and  comparing  them  with  the  Mitak- 
shara and  the  decision  m  NagaUnga  Mudah  v  Subbiramaniya  Mud  ah  (4) 
we  agree  in  the  opinion  of  Mr  Justice  Telang  who  has  reviewed  at  length 
all  the  authorities  on  the  subject  and  dissented  from  the  conclusion  arrived 
at  by  the  majority  of  the  Court  This  appeal  must  therefore  fail  and  we 
dismiss  it  with  costs 


18  M.  183. 
APPELLATE  CIVIL 

Before  Mr    Justice  Muttuaami  Ayyar 


RAMASAMI  AYYAR   (Plaintiff),   Petitioner  v     MUNICIPAL  COUNCIL  OF 
SALEM  (Defendant),  Respondent*     [let  &  13th  August,  1894.] 

District  Municipalities  Act  (Madras)— Act  IV  of  1884,  Section  53,  Schedule  A— Pro 
fession  tax — District  Court  pleader — Court  situated  outside  municipal  limits. 

The  plaintiff,  who  was  a  pleader,  lived  and  had  his  office  and  occasionally 
practised  in  Courts  within  the  limits  of  the  municipality  of  Salem,  but  he 
claimed  to  be  entitled  to  the  refund  of  a  sum  levied  on  him  for  profession  tax 
under  the  [184]  District  Municipalities  Act  for  the  reasons  that  he  practised  as  a 
District  Court  pleader  and  that  the  District  Court  was  situated  outside  the 
municipal  limits 

Hie  Id,  that  the  plaintiff  was  liable  to  pay  profession  tax  to  the  Municipality  of 
Salem 
JR.,  8  MLJ   73  (74)] 

PETITION  under  Provincial  Small  Cause  Courts  Act,  Section  25,  pray- 
ing the  High  Court  to  revise  the  decree  of  S  Dorasami  Ayyanger,  District 
Munsif  of  Salem,  in  small  cause  suit  No  1390  of  1892 

Suit  to  recover  the  sum  of  Rs  25  which  had  been  levied  from  the 
plaintiff  as  profession  tax  under  the  District  Municipalities  Act  of  1884 
(Madras), 

The  facts  of  this  case  are  stated  sufficiently  for  the  purposes  of  this 
report  m  the  judgment  of  the  High  Court 
Pattabhirama  Ayyar,   for  petitioner. 
Partho^aradhi  Ayyangar,  for  respondent 

JUDGMENT. 

The  plaintiff  is  a  first  grade  pleader  and  defendant  is  the  Municipal 
Council  at  Salem.  On  the  29th  June  1892,  the  latter  assessed  the  former 


(I)  5 
(3)   16 


*  Civil  Revision  Petition  No.   143  of   i893 

A.  430  (2)   12  B.  L.  R  373 

B   29.  (4)  I  M.H  C.R   77 
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JUM4  at  Rs*  25  for  exercising  his  profession  as  a  pleader  of  the  District  Court 
under  class  III,  Schedule  A,  of  Madras  Act  IV  of  1884.  Plaintiff  paid 
the  tax  under  protest  and  brought  this  small  cause  suit  for  its  refund. 
'^wo  questions  were  raised  for  decision  before  the  District  Munsif  at 
Salem  trf«.«  (1)  whether  the  Small  Cause  Court  had  jurisdiction  to  enter- 
CIVIL.  tain  *ke  8U&»  and  (2)  whether  the  plaintiff  is  entitled  to  the  refund  claim- 

ed  by  him?    The  District  Munsif  held  that  he  had  jurisdiction  and  that 

II M- 183.  plaintiff  was  lawfully  taxed.  It  is  urged  in  revision  on  petitioner's  behalf 
that  he  was  not  liable  to  pay  profession  tax  and  that  if  he  was,  he  could 
only  be  taxed  under  class  IV. 

Schedule  A,  class  III,  specifies  "  a  Pleader  practising  in  any  Civil  and 
Sessions  Court,  Subordinate  Judge's  Court  or  Court  of  Small  Causes  "  a& 
liable  to  pay  a  profession  tax  of  Rs.  25.  Class  IV  specifies  "  every  Pleader 
"  and  practising  Vakil  not  included  in  class  III  "  as  liable  to  pay  a  tax 
of  Ks.  12.  It  is  an  undisputed  fact  that  the  District  Court  of  Salem  and 
the  Subordinate  Courts  of  Salem  and  Bellary  are  situated  outside  the 
municipal  limits.  The  District  Munsif 's  Court,  which  is  invested  with 
the  powers  of  a  Small  Cause  Court  up  to  a  certain  limit,  is  located 
within  the  municipal  limits.  There  is,  however,  no  separate  [188] 
Court  of  Small  Causes  in  the  district  constituted  as  was  formerly  the  case 
under  Act  XI  of  1865.  Although  the  District  and  Subordinate  Courts  are 
outside  the  municipal  limits,  the  plaintiff  admitted  before  the  District 
Munsif  that  he  receives  his  clients,  takes  instructions  from  them,  accepts 
vakalats,  and  draws  up  pleadings  in  his  house  which  is  situated  within 
the  municipal  limits.  He  admitted  also  thatt  he  has  his  office  within  tbp 
municipality  and  that  he  practises  in  other  Courts  within  the  munici- 
pality. It  is  provided  by  Section  53,  Act  IV  of  1884,  that  if  the  Municipal 
Council  notify,  under  Section  50,  that  a  tax  on  arts,  professions,  trades 
and  callings,  and  on  offices  or  appointments  shall  be  levied,  every  person 
who  within  the  municipality  exercises  affcer  the  date  specified  in  the  said 
notification,  any  one  or  more  of  the  arts,  professions,  trades  or  callings  or 
holds  any  one  or  more  of  the  offices  or  appointments  specified  in  Schedule 
A,  shall,  subject  to  the  provisions  of  Section  59,  pay  in  respect  thereof  the 
sum  specified  in  the  said  schedule  as  payable  by  persons  of  the  class  in 
which  such  person  is  placed.  It  is  argued  that  petitioner  can  be  said  to 
practice  only  in  the  District  Court  outside  the  limits  and  that  neither  the 
other  acts  ancillary  to  such  practice  nor  his  practising  as  a  Pleader  in  the 
Courts  of  District  Munsifs  by  reason  of  his  status  as  District  Court 
Pleader  constitute  the  basis  of  his  liability  to  be  taxed.  I  am  of  opinion 
that  the  District  Munsif  has  arrived  at  a  correct  conclusion.  It  is  Section 
58  that  defines  the  cause  of  liability  to  pay  a  profession  tax  and  that  section 
describes  the  tax  as  a  tax  on  professions  and  declares  the  cause  of  liability 
to  be  the  exercise  of  one  of  the  professions  specified  in  Schedule  A,  within 
the  municipality.  Schedule  A,  class  IV,  declares  every  Pleader  and 
practising  Vakil  as  liable,  whilst  class  III  refers  to  every  Pleader  practising 
in  any  Civil  and  Sessions  Court,  Subordinate  Judge's  Court  or  Court  of 
Small  Causes  as  liable  to  be  placed  in  that  class  for  purposes  of  taxation. 
The  real  question  then  is — Does  the  petitioner  exercise  his  profession  as 
Pleader  within  the  municipality? 

The  term,  profession,  is  not  defined  by  the  Act.  In  ordinary  parlance 
any  act  done  by  a  Pleader  which  is  incidental  to  his  profession  is  an 
exercise  of  his  profession,  and  it  is  not  necessary  that  all  the  acts  incidental 
to  that  profession  must  be  done  by  him  before  he  can  be  said  to  exercise 
that  profession.  It  often  happens«that  a  junior  Vakil  takes  instruction^, 
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prepares  the  brief,  draws  up  [186]  the  memorandum  of  appeal,  prepares  a 
summary  in  his  house  of  the  arguments  and  of  decided  cases  and  handing 
them  over  to  a  senior,   accompanies  him  to  the  Court  where  the  senior 
addresses  the  Court.     Do  not  both  the  senioi  and  the  junior  alike  exercise     A 
the  profession  of  Pleaders?  APPEL- 

LATE 
In  the  case  before  us,  all  the  acts  ancillary  to  pleading  in  Court  are      CIVIL 

done  within  the  municipal  limits  as  already  mentioned      It  appears  fur-       ' 

ther  that  by  reason  of  petitioner's  status  as  a  District  Court  Pleader  he  is  M.  163. 
practises  in  the  Courts  of  Distnct  Munsifs  which  are  within  the  municipal 
limits.  I  see  no  warrant  either  in  the  language  of  Section  53  or  of  Sched- 
ule A  for  eliminating  from  his  profession  all  acts  preparatory  to  pleading 
and  acting  in  Court  and  saying  that  pleading  and  acting  in  Courts  alone 
constitute  the  exercise  of  his  profession  Even  on  the  view  that  the  location 
of  the  District  and  Subordinate  Courts  outside  the  municipality  was  not 
foreseen  when  the  local  area  was  defined,  there  remains  the  fact  that  all  acts 
save  pleading  and  acting  in  Court  are  done  within  the  municipal  limits,  and 
the  former  constitutes  as  much  as  the  latter  the  exercise  of  the  profession 
of  a  District  Court  Pleader  within  the  meaning  of  Section  53  and  Schedule 
A.  Nor  do  I  see  any  sound  reason  for  excluding  from  our  consideration 
petitioner's  practising  in  other  Courts  within  the  municipal  limits. 
The)  case  of  Kali  Kumar  Roy  v  Nobin  ChundeT  Chuckerbutty  (1)  is  not 
in  point.  The  point  decided  there  is  that  a  person,  who  looks  after  a 
regular  appeal  and  gives  instructions  to  pleaders  in  connection  with  it,  is 
not  practising  as  a  Muktyar  within  the  meaning  of  Section  13  of  Act  XX 
of  1865.  The  word$  in  that  section  are  "  who  shall  practise  as  a  Muktyar 
11  in  any  Civil  or  Criminal  Court  without  having  previously  obtained  a 
certificate  "  The  words  m  Schedule  A  "  practising  in  any  Civil  and 
Sessions  Court,"  are  intended  to  be  descriptive  of  his  rank  as  a  Pleader 
and  practising  Vakil  and  not  to  be  words  which  limit  his  liability  or  con- 
stitute pleading  and  acting  alone  as  the  exercifce  of  a  Pleader's  profession 
I  dismiss  this  petition  with  costs 


18  M    187 

[187]   APPELLATE  CIVIL 
Before   Mr    Justice   Muttusami   Ayyar  and   Mr    Justice    Best 


ANDI  AcHENi  (Defendant  No    2),  Appellant  v    KOMBI 
ACHEN    (Plaintiff),    Respondent  *     [20th   February,    and 

14th  November,  1894.] 

Pensions  Act — Act  XXIII  of  1871,  Sections  4,  6 — Suit  for  malikana  ivithout  certificate 
of  Collector  m 

In  a  suit  against  the  Rajah  of  Palghat  and  other  members  of  his  family  for  a 

declaration  of  the  plaintiff's  status  ae  the  third  Rajah,  and  to  recover  a  sum  of 

money  payable  to  him  as  such  on  acount  of  his  share  of  malikana,  it  appeared 

that  the  plaintiff  had  obtained  no  certificate  under  Pensions  Act,  1871,  Section  6. 

Held,  that  the  suit  was  not  maintainable. 

[F,  26  M   69  (71);  R.  29  l\  480  (491)=7  Bom   L   R   497,  2  OC   57  (59)  ;D.,  30  M 
266  (268)=17  MLJ    139=2  MLT   188] 

APPEAL  again&t  the  order  of  E.   K    Krishnan,   Subordinate  Judge  of 
South  Malabar  at  Calicut,  in  appeal  suit  No    901  of  1891,  reversing  the 

*  Appeal  against  Order  No    124  of   1892 
(i)  6C^585 
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decree  of*  V.   Rama  Saatri,   District  Munsif  of  Palghat,   in  original  §uii 

No-  2"  of  I**1- 

The  plaintiff  sued  the  Rajah  of  Palghat  and  three  other  members  of 

the  family  for  a  declaration  of  his  status  as  third  Rajah  of  Palghat  and  to 
recover  Rs.  769  being  the  malikana  due  and  payable  to  him  as  such.  The 
plaintiff  had  brought  a  previous  suit  (see  Kombi  v.  Aundi  (1),  asking  for 

declaration  of  his  status  only.  The  present  suit  was  dismissed  by  the 

UM.  Ii7.  District  Munsif  on  the  ground  that  malikana  being  a  pension  the  suit  was 
not  maintainable  without  a  certificate  under  Act  XXIII  of  1871,  Section 
6.  This  decree  was  reversed  on  appeal  by  the  Subordinate  Judge,  on  the 
ground  that  the  ruling  of  the  District  Munsif  was  contrary  to  the 
judgment  of  the  High  Court  in  the  case  above  referred  to,  and  he  accord- 
ingly remanded  the  suit  to  be  disposed  of  on  the  merits. 

Defendant  No.  2  preferred  this  second  appeal. 

Bhathyam  Ayyangar  and  Detikachariar,  for  appellant. 

Sankara  Menon,  for  respondent: 

JUDGMENT. 

BEST,  J. — As  observed  by  the  Subordinate  Judge,  the  difference 
between  the  present  suit  and  the  former  one  is  that  in  his  former  suit  [188] 
plaintiff  asked  only  for  a  declaration  of  his  status  without  seeking 
further  relief  in  the  shape  of  payment  to  him  of  his  share  of  the  malikana, 
whereas  he  now  seeks  both  for  the  declaration  and  the  further  relief. 

The  former  suit  was  expressly  held  to  be  not  barred  by  the  Pensions 
Act  XXIII  of  1871,  on  the  ground  that  it  was  merely  for  a  declaration 
as  to  the  plaintiff's  status  and  that  though  "  no  doubt  malikana  is  paid  by 
"  Government  on  behalf  of  the  stanom  of  the  fifth  Rajah  "  the  suit  "  did 
"  not  seek  a  declaration  that  the  plaintiff  is  entitled  to  anything  so 
"  payable/1 

As  the  malikana,  in  question,  is  clearly  money  paid  by  Government 
within  the  meaning  of  Section  4  of  the  Pensions  Act  (cf)  the  recent  deci- 
sion of  the  Privy  Council  in  Deo  Knar  v.  Man  Kuar  (2)  the  present  suit  is, 
in  my  opinion,  not  maintainable  in  the  absence  of  a  certificate  under  Sec- 
tion 6  of  that  Act. 

I  would,  therefore,  allowi  this  appeal  and,  setting  aside  the  order  of 
the  Subordinate  Judge,  restore  the  decree  of  the  District  Munsif  and  direct 
the  respondent  (plaintiff)  to  pay  the  appellant's  (second  defendant's)  costs 
in  this  Court  and  also  in  the  Lower  Appellate  Court. 

MUTTUSAMI  AYYAR,  J. — In  this  case  judgment  was  reserved  on 
account  of  an  opinion  expressed  by  me  in  my  judgment  in  Kombi  v.  Aundi 
(I),  to  thei  effect  that  unless  the  suit  is  brought  against  the  Government, 
no  certificate  is  perhaps  necessary  under  Section  6  of  Act  XXIfl  of  1871. 
It  was  not  necessary  to  determine  the  question  for  the  purpose  of  the 
previous  suit  which  could  not  be  maintained  under  Section  42  of  the 
Specific  Relief  Act. 

On  re-considering  the  question  which  arises  for  adjudication  in  this 
suit  and  taking  time  to  consider  it,  I  see  reason  to  alter  my  opinion.  I 
think  that  upon  the  proper  construction  of  Section  4  of  the  Pensions  Act, 
it  is  enough  that  the  suit  relates  to  a  4<  malikana  "  and  it  is  not  necessary 
that  it  should  be  instituted  against  the  Government  or  its  officers.  I  was 
influenced  by  the  notion  that  the  Legislature  did  not  probably  intend  to 
shut  out  the  co-sharers  from  the  ordinary  Courts,  even  in  regard  to  the 

(i)  13  M.  75-  (2)  21  I. A.  148. 
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determination   of   their   relations    inter   se    which   muat   prevail    in    regard       1-94 
to    other    property       But    having    regard    bo    the    language    of    Section    4    vrnv   14 
and    the    scheme    of    the    Act    suggested    b>     Sections    5    and    6,     the 
[189]   narrower  construction,  viz  ,   that  it  is  enough  that  the!  suit  relates     AppEL 
to  malikana,  appears  to  be  the  true  construction.     Possibly,  the  intention  T 

was  that  the  distribution  of  what  is  regarded  as  the  bounty  of  Govern-  £ 
ment  among  the  co-sharers  should  remain  under  its  control  or  that  of  its 
executive  officers  This  view  is  the  result  of  the  grammatical  interpretation 
of  Section  4  confirmed  by  the  scheme  of  tho  Act  embodied  in  Sections  fi 
and  6.  It  is  also  the  view  taken  in  Babaji  Han  v  Jtafaram  Ballal  (1) 
and  8yed  Mahommcd  laaack  Mushyack  v  Azcczoon  Nissa  Bcgam  (2)  and 
recently  in  Deo  Kuar  v  Man  Kutir  (3)  by  the  Privy  Council  On  the 
ground  that  a  certificate  from  the  Collector  is  necessary  to  give  juris- 
diction to  the  Civil  Couits  to  entertain  the  suit  relating  to  the  malikana 
in  dispute,  I  concur  in  the  iiidgment  proposed  by  my  learned  colleague 

18  M.  188=4   ML    J.   106. 

APPELLATE  CIVIL 
Before  Sir  Arthur  J    H    Collins,  Kt  ,  Ohief  Justice,  and  Mi    Justice  Daviea 


SRIRANGGIIARIAR  ANI>  OTHERS   (Defendants  NOB     1,   3,   4  and  6), 

Appellants  v    RAMASAMI  AYYANGAR  AND  OTHERS  (Plaintiffs), 
Respondents*      [19th,    20th   Febiuaiy    and   6th    March,    1894] 

Contract  Act  —  Act  IX  of  i87J,  Section  23  —  C  onsiderahon  in  part  illegal  —  Stifling  d 
prosecution  —  Limitation  Ail  —  Act  XV  of  1877,  Section  22,  Schedule  II,  Articles  91, 
\2Q-Civil  Procedure  Lode—  Act  XVI  of  1882,  Section  13—  Res  jndicala—  Decree  in 
suit  of  small  taufc  nature  —  Subsequent  suit  for  declaration 

The  plaintift,  claiming  to  be  entitled  together  with  two  of  the  defendants  to  the 
office  of  archaka  of  a  temple,  sued  in  1889  for  a  declaration  of  his  title,  and  for 
a  declaration  that  an  agreement  entered  into  by  them  in  1886  with  the  other 
defendants  was  void  as  having  been  executed  under  coercion,  and  because  part  of 
the  consideration  was  the  withdiawal  of  a  pending  criminal  charge  of  trespass 
and  theft  against  Ihem  These  averments  were  pro\ed  The  first  named  de- 
fendants were  made  plaintiffs  in  the  suit  more  than  three  yeais  after  the  execu- 
tion of  the  agreement  The  remaining  defendants  pleaded  that  the  validity  of 
Ihc  agreement  was  re\  nitlimta  for  the  leason  that  they  hud  brought  a  previous 
action  upon  n  against  the  plaintiffs  and  had  obtained  a  deciee  foi  Ks  75 

[190]  Held,  (i)  that  the  validity  of  the  agreement  was  not  rev  ludtcuta,  be- 
cause the  previous  suit  w.is  of  a  small  tanse  nature, 

(2)  that  the  agieement  was  \oid  although  the  withdrawal  of  the  criminal 
proceedings  formed  parl  only  of  the  consideration  foi  it 

(j)  that  the  first  plaintiff  was  entitled  to  declaration  of  the  invalidity  of  the 
agreement,  but  not  the  others  who  had  bein  joinrd  as  plaintiffs  more  than  three 
years  from  its  date 

[Diti.,  8  ALJ  498=1U  1ml  <  as  2H.  (2W)  ,  F.,  29  Al  195  (198)  (F.B.)  =  16  MLJ 
41  =  1  M  LT  25,  .<  LL5K  42  (43)  S4  PR  19fM  ,  R..  22  A  224  (230),  8  Tnd 
Cas  1117  (lU8)=f)  NLK  148,  11  Jnd  Cas  321  (327)=31  PR  1Q11  =  19?  P 
L.R  1911,  16  Inci  Cas  555  (560)  =8  N  L  R  97,  82  1JR  1904,  41  P  T.  R  1901 
Com.,  24  M.  444  (447),  D,  1  S  L  R  47  (51)  ] 

APPEAL    against    the    decree    of    W     F     Grahame,    District    Judge    of 
South  Arcot,  in  original  suit  No    4  of  1889 

Suit  filed  on  18th  February  1889  by  the  plaintiff  against  nine  defend- 
ants for  a  declaration  that  he  was  an  archaka  of  the  Thillai  Govindrajaswami 

*  Appeal  No    55  of  1893 
CO   i  B  75-  (2)  4  M    3,>i  '3)  21  I,  A.  148. 
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temple,  Chidambaram,  with  a  hereditary  mirasi  right  thereto,  and  that  he 
was  entitled  to  the  perquisites  of  the  office  unaffected  by  certain  recent* 
arrangements  made  by  defendants  Nos.  1  to  7,  and  for  a  further  declaration 
that  an  agreement,  dated  16th  February  1886,  and  executed  by  the  plaintiff 
and  defendants  Nos.  8  and  9  to  the  remaining  defendants  was  void,  and 
for  a  decree  that  the  key  of  the  temple  be  delivered  to  him  and  for  further 
and  other  reliefs. 

The  plaintiff's  ease  \\as  that  he  and  defendants  Nos.  8  and  9  were 
the  hereditary  archakas  of  the  temple  and  that  they  had  been  induced  to 
enter  into  the  agreement  above  referred  to  surrendering  their  rights  to 
defendants  Nos.  1  to  7,  who  claimed  that  office  by  a  similar  title,  under 
coercion  and  undue  pressure  and  to  procure  the  withdrawal  of  a  charge  of 
criminal  trespass  and  theft  which  had  been  brought  against  them.  Defend- 
ants Nos.  8  and  9  were  made  plaintiffs  by  an  order  bearing  date  subsequent 
to  16th  February  1889.  The  defendants  pleaded,  inter  alia  that  the  suit 
was  barred  by  limitation  and  that  the  claim  with  reference  to  the  agree- 
ment was  res  yudicata  by  reason  of  the  decree  in  appeal  suit  No.  269  of 
1887  on  the  file  of  the  District  Court  of  South  Arcot,  reversing  the  decree 
of  the  District  Munsif  of  Chidambaram  in  original  suit  No.  790  of  1886, 
in  which  the  validity  of  the  agreement  was  directly  in  issue.  In  that 
case  the  plaintiffs  were  the  present  defendants  Nos.  1,  2  and  4,  and  they 
sued  the  present  plaintiffs  for  a  sum  of  lis.  75  on  the  footing  of  that 
agreement. 

The  District  Judge  overruled  the  pleas  oi  limitation  and  res  judicata, 
held  that  the  agreement  was  void  for  the  reasons  appearing  in  the  judg- 
ment of  the  High  Court,  and  passed  a  decree  as  prayed. 

[191]   Defendants  Nos.    I,  3,   4,   and  6  preferred  this  second  appeal. 

Pattabhirama  Ayyar,  for  appellants. 

Subramanya  Ayyar,  Bhashyam  Ayyangar  and  Sivawmi  Ayyar>  for 
respondents. 

JUDGMENT. 

There  can  be  no  doubt  that  part  of  the  consideration  for  the  agree- 
ment A  was  the  withdrawal  of  a  pending  criminal  charge  of  trespass  and 
theft  laid  against  the  plaintiffs  and  others  (vide  Exhibit  B  on  the  14th 
February  1886,  that  is,  two  days  before  the  execution  of  A.  The  first 
plaintiff  as  plaintiff's  third  witness  ha&  sworn  that  it  was  so  and  his 
evidence  stands  uncontradicted,  not  even  one  of  the  defendants  denying  it. 
It  is  further  proved  that  the  very  Magistrate,  who  would  have  tried  the 
charge  laid  it  it  had  been  proceeded  with,  was  present  taking  part  in  the 
negotiations  that  led  up  to  A.  There  is  also  no  doubt  of  the  law  that  a 
consideration  that  proceeds  upon  the  withdrawal  of  criminal  proceedings 
that  have  been  instituted  is  illegal  as  being  opposed  to  public  policy,  as  it 
is  held  to  be  the  stifling  of  a  prosecution.  And  even  if  this  illegal  consi- 
deration is  only  part  of  the  consideration,  it  renders  the  whole  agreement 
void  because  there  is  not  good  and  sufficient  consideration  (Lound  v. 
Grimu-ade  (1)  We  therefore  confirm  the  District  Judge's  finding  in  this 
respect.  It  is  next  contended  for  the  appellant  that  the  question  of  the 
validity  of  the  agreement  could  not  be  re-opened,  because  it  was  ret 
judicata  by  reason  of  the  previous  decision  of  the  District  Court  in  appeal 
suit  No.  269  of  1887  holding  it  to  be  valid.  That  appeal,  however,  was 
made  m  a  suit  of  a  small  cause  nature  before  the  District  Munsif  of 

(i)  L.R,  39  Ch.  D.  605! ] 
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Chidambaram  (original  suit  No.  790  of  1886),  and  the  subject-mattei 
thereof  was  consequently  not  open  to  second  appeal  It  ha&  been  held  by 
the  Bombay  High  Court  (Govind  Bin  Lakshmanahet  Anjorlekar  v 
Dhondbarav  Bin  Ganbaiav  Tambye  (\)  )  that  a  decision  in  a  suit  of  that 
character  will  not  operate  as  res  judicata  and  that  luling  has  been  more 
than  once  followed  by  tins  Court  (vide  Vithilinga  Padayachi  v  Vithihnga 
Mudah  (2)  and  Nama#ivaya  Gurukkal  v  Kadir  Animal  (3)  ),  and  we  see  no 
reason  to  depart  from  it  now,  and  must  therefore  disallow  this  contention. 
Wo  find  however  that  the  second  and  third  plaintiffs  are  not  entitled 
to  the  declaration  setting  aside  the  agreement  A,  because  [192]  we  find 
that  they  did  not  sue  in  time  for  this  relief  The  agieeinent  A  is  dated 
the  16th  February  1886,  and  this  suit  \vas  biought  by  the  first  plaintiff 
alone  on  the  last  da\  allowed  b>  a  three  gears'  limitation  The  second 
and  thud  plaintiffs  not  having  joined  the  first  plaintiff  in  bringing  the  suit, 
he  mad*  them  defendants  It  was  not  until  the  25th  January  1892  that, 
by  an  ordei  of  the  Judge  passed  under  Section  32,  Code  of  Civil  Procedure, 
they  weie  made  plaintiffs  They  were  therefore  not  made  co-plaintiffs 
till  more  than  three  \ears  after  then  cause  ot  action  arose,  and  under 
Section  22  of  the  Limitation  Act,  the  suit  should  be  deemed  to  have  been 
instituted  when  they  were  &o  made  parties  The  period  of  limitation  for 
setting  aside  a  document  is  under  Aiticle  01  of  the  second  schedule  to  the 
Limitation  Act  three  years  from  the  time  the  plaintiff  knew  of  it  These 
plaintiffs  Nos  2  and  3  knew  of  it  on  the  16th  February  1886  when  they 
executed  it,  and  theiefore  then  inclusion  as  plaintiffs  in  the  suit  on  the 
25th  January  1892  was  made  too  late  It  is  contended  on  their  behalf 
(i)  that  being  defendants  in  the  suit  thev  were  already  parties  thereto  when 
it  was  brought,  and  Section  22  of  the  Limitation  Act  is  therefore  not 
applicable  to  their  case,  (u)  that  the  relief  as  prayed  for  was  not  to 
set  aside  the  document,  but  merely  to  declare  it  invalid  and  the  article  of 
limitation  applicable  was  Article  120  of  the  second  schedule,  allowing  BIX 
years'  time  as  for  a  suit  for  which  no  period  of  limitation  is  otherwise 
provided,  under  which  these  plaintiffs  would  be  in  time  We  cannot 
accede  to  either  of  these  views,  and  the  cases  quoted  Nagathat  v  Ponnu- 
aami  (4)  and  Khadir  Moideen  v  Rama  Natk  (5)  do  not  support  either 
contention  As  to  the  first  point  the  second  and  third  plaintiffs  were  '  added 
ns  such  only  on  the  date  they  were  taken  from  the  ranks  of  the  defend- 
ants, and  it  is  only  then  they  were  so  made  parties  Section  22  of  the 
Limitation  Act  therefore  clearly  applies  to  them  As  to  the  second  point 
there  is  no  such  suit  as  for  a  mere  declaration  to  declare  an  instrument 
invalid  Section  42  of  the  Specific  Relief  Act  shows  in  what  matters 
mere  declaratory  suits  arc  admissible  The  only  suit  possible  under  that 
Act  in  regard  to  an  instrument  is  one  under  Section  39  to  have  the 
document  adjudged  void  and  to  have  it  cancelled,  and  Article  91  of 
the  second  schedule  to  the  Limitation  Act  is  the  particular  article 
applicable  to  such  a  ease  The  result  [193]  is  that  the  decree  BO 
far  as  it  sets  aside  the  agreement  A  must  be  modified  by  declaring 
that  it  IB  not  set  aside  against  plaintiffs  Nos  2  and  3  It  is  then 
nreued  by  appellants'  vakil  that  first  plaintiff  cannot  alone  sue  for 
that  relief,  as  the  agreement  is  a  joint  agreement  of  all  three  plaint- 
iffs If  there  was  Any  technical  defect  in  this  respect,  it  was  cured  by 
the  addition  of  the  second  and  third  plaintiffs  before  the  decree  was 
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But  in  our  opinion,  had  the  name  of  first  plaintiff  stood  alone 
throughout,  he  was  entitled  to  sue  to  evade  his  individual  responsibility 
under  the  agreement  because  there  was  a  several  as  well  as  a  joint  liability 
under  it. 

The  appeal  is  therefore  dismissed  with  costs  as  against  first  plaintiff. 
It  is  allowed  as  against  second  and  third  plaintiffs  to  the  extent  indicated 
above,  and  the  decree  of  the  Lower  Court  will  be  modified  accordingly. 

These  plaintiffs  will  bear  their  own  costs. 


16  M.  193--4  M.LJ.  275. 

APPELLATE  CIVIL. 
Before   Mr.   Justice   Muttusami  Ayyar  and   Mr.   Justice   Best. 


SUNDRAMMAL  AND  ANOTHER  (Defendants  Nos.  4  and  5),   ~ 
Appellants  v.  R^NGASAMI  MUDALIAR  AND  OTHERS  (Plaintiffs 
Nos.  1  to  8),  Respondents.*     [17th,  18th  January  and 
2nd  May,    1894.] 

lli.tdu    law — Inheritance — Bandhu    ex    parte    paterna    Bandhu    ex    parte    materna— - 
Limitation — Adverse  possession — Alienation  of  an  infant's  property  by  his  mother 
-   and  guardian 

Suit  filed  in  1891  to  recover  possession  of  certain  land,  the  property  of  a 
Hindu,  who  died  an  infant  leaving  him  surviving  his  adoptive  mother,  who 
entered  into  possession  and  enjoyed  the  property  till  her  death  in  1890.  It 
appeared  (i)  that  in  1861  the  deceased  and  his  adoptive  mother  had  conveyed 
absolutely  certain  of  the  properties  to  the  widow  of  one  of  his  first  cousins  on 
his  adoptive  father's  side  for  her  maintenance  and  that  of  her  daughter,  and  that 
it  had  been  assigned  by  her  to  A,  B  and  C;  (2)  that  other  portions  of  the  pro- 
perty had  been  conveyed  in  1889  by  the  same  persons,  with  the  concurrence  of 
D,  as  a  gift  to  the  daughters  of  the  adoptive  sisters  of  the  deceased;  (3)  that  D 
was  the  son  of  a  sister  of  the  [194]  adoptive  mother.  The  plaintiffs  were  grand- 
sons of  the  brother  of  the  deceased's  adoptive  father,  being  respectively  the  sons 
of  his  daughters : 

Held,  (i)  that  the  plaintiffs  being  band  hits  ex  parte  paterna  were  preferential 
heirs  to  D  who  was  a  bandhu  ex  parte  materna; 

(2)  that  the  sisters'  daughters  had  no  title  whether  by  the  law  of  inheritance 
or  under  the  gift  asserted  l^jr  them ; 

(3)  that  the  plaintiffs'  claim  to  the  lands  in  the  possession  of  A,  B  and  f  was 
barred  by  limitation 

[F.,  29  M  342  (M» ;  24  M  L  J  AM  (305)  =  13  M.L.T.  213=0913)  M.WN.  202  (206); 
R.,  21  M.  263  (267)  =8  ML  J  130;  11  [nd  Cas  907  (909)=7  N.L.R.  116,] 

APPEALS  against  the  decree  of  L.  A.  Campbell,  District  Judge  of 
Coimbatore,  in  original  suit  No.  7  of  1891. 

The  plaintiffs  sued  to  recover  posession  of  certain  land  as  the  heirs 
of  Venkatachala  Mudali,  deceased,  the  adopted  son  of  Chidambara  Mudali 
Whom  he  survived.  On  the  death  of  Venkatachala  Mudali,  which  took 
place  before  he  attained  his  majority,  the  properties  passed  into  the 
possession  of  his  adoptive  mother  Muttammal  who  died  in  May  1800. 
The  plaintiffs  claimed  that  they  and  defendants  Nos.  1  and  2,  who' refused 
to  join  in  the  suit,  were  entitled  to  inherit  under  Hindu  law  as  being  the 
grandsons  of  Chidambara  Mudaliar's  undivided  brother  named  Venkata- 
chala Mudali  whose  daughters  were  their  mothers  respectively.  The 
third  defendant,  who  was  in  possession  of  part  of  the  property,  claimed 
to  be  entitled  to  retain  it  on  two  grounds,  firstly,  because  it  .had  been 


*  Appeals  N«ws.  63  and  64  of  1893. 


8UNDRAMMAL    V.     RANGA8AMI    MUDALIAR  18  Mft(t  196 

conveyed  to  his  wife  by  way  of  gift  by   Mutt&mmal   above  referred  to, 
secondly,  because  he  was  a  preferential  heir  to  the  plaintiff  as  being  both  a     MAY  2 

cousin  in  the  male  line  of  the  deceased  and  also  the  son  of  his  maternal 

aunt,     Defendants  NOB   4  and  5,  who  were  m  possession  of  other  portions  of    AFFEL- 
fche  property,  were,  respectively,  the  daughters  of  Sornatamrnal  and  Paivati-       LATE 
ammal,  the  adoptive  sisters  of  the  deceased,   and  they  claimed  title  under      QVIL 

a  gift  made  as  they  averred  under  his  directions  by  his  adoptive  mother  to * 

them.     They   also  pleaded  that  the  gift  had  been  acquiesced  in   and  the       ig  M. 
deed  relating  to  it   attested  by  defendant  No    3      Certain  other  items  of      193^4 
property,  to  which  issue  No    8  related,  were  alleged  to  have  been  given  m     M.L.  J. 
1861  by  the  deceased   and  his  adoptive  mother  to  one  Tanatiammal,    the        275' 
widow  of  one  of  Chidambaram's  nephews,  for  her  maintenance  und  that  of 
her  daughter,   and  the  persona  in  possession  of  this  part  of  the  piopeity, 
viz  ,  defendants  Nos    7  to  11  and  13  to  20,  claimed  title  in  various  ways 
through  Tanatiammal      During  the   hearing   the  plaintiffs   entered   into   a 
compromise  with  defendants  Nos    1,  2,  3,  6  and  12 

The  District  Judge  held  that  the  plaintiffs1  claim  was  preferable 
[106]  to  that  of  defendant  No  3  as  the  son  of  the  deceased  maternal  aunt 
and  that  it  was  not  established  that  defendant  No  3  was  a  cousin  m  the 
male  line  as  alleged  With  regard  to  the  defence  of  defendants  No&  4 
and  5,  it  was  held  that  the  consent  of  the  deceased  to  the  alleged  gift 
was  not  proved,  and  even  if  established  I  hat  it  would  not  prevail  against 
the  claim  of  the  reversioners  With  regard  to  the  gift  to  Tanatiammal 
the  Judge  was  of  opinion,  regaid  being  had  to  "the  amount  ot  the  propoity 
conveyed  and  to  the  wealth  in  possession  of  the  family,  that  the  grant 
was  not  beyond  the  powers  of  the  mother  and  guardian  of  the  deceased, 
and  accordingly  that  the  plaintiffs  were  not  entitled  to  recover  possession 
during  the  lifetime  of  Tanatuumiial  In  the  result  the  Distnct  Judge 
papsecl  a  decree  for  possession  in  favour  oi  the  plaintiffs  as  against 
defendants  Nos  4  and  5  find  made  a  declaiation  that  the  alienations  b\ 
Tanatiammal  were  not  binding  upon  the  leversioners  after  her  death 
The  rest  of  the  deciee  was  in  confoimity  with  the  eompiomiae  above 
referred  to. 

Against  this  decree  the  contending  defendants  prefcircd  the  present 
appeals  Appeal  No  63  being  preferred  by  defendants  Nos  4  and  5  and 
appeal  No  64  by  the  persons  claiming  title  through  Tanatiammal 

Bhaahyam  Ayyangar  and  Jivaji,  for  appellants 

Subramanya  Ayyar  and  Ranga  Ramanujachanai ,  tor  respondents 

JUDGMENT 

These  two  appeals  are  preferred  from  the  deciee  of  the  District 
Court  of  Coimhntor  in  original  suit  No  7  of  1891  No  63  by  defend- 
ants 4  and  5  and  No  64  by  defendants  7,  10,  11,  13  to  15  and  17  to  20 

The  properties  m  dispute  belonged  to  one  Chidambara  Mudnh, 
upon  his  death  they  devolved  on  his  adopted  son  Venkatachalla  mudah, 
the  last  full  owner  He  died  unmarried  during  his  minority  and  his 
adoptive  mother  Muttammal  succeeded  him  Upon  her  death  m  Mnv 
1890,  several  persons  claimed  the  right  of  succession 

The  three  plaintiffs  and  defendants  Nos,  1  and  2,  the  third  defend- 
ant and  defendants  Nos  4  and  5  are  the  several  classes  of  relations  who 
claimed  the  succession  The  third  defendant  claimed  to  he  a  dnvadi  01 
sapmda  of  Venkatachella  Mudah  the  last  male  o\\nei  and  also  his 
mother's  sister's  son  The  fourth  and  Jfth  defendants  are  the  daughters 
of  two  sisters  of  Venkatachella  [196]  Mfldnh,  and  the  plaintiffs,  and 
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1804  defendants  NOB.  1  and  2  are  the  daughter's  sons  of  Venkatachella  Mudah, 

MAY  2.  *ke  sen*or»  wk°  was  *ke  paternal  uncle  of  the  last  male  owner.     The  sub 

*  joined  genealogical  table  shows  how  the  several  claimants  are  related  to 

AFPEL-  eac^  °^er  and  to  Venkatachella  Mudali. 

LATE 
CIVIL. 


Muthu  Mudali, 


ISM. 

193    4 

M.  L.  J. 

275. 
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[197]  The  eight  issues  fixed  in  this  case  indicate  the  contention^  of 
the  parties  now  in  possession  of  the  several  items  of  property  and  the 
several  defences  set  up  by  them.  The  Judge  decided  the  first  issue  for 
plaintiffs  and  the  second  and  third  issues  against  third  defendant.  As  to 
the  fifth  and  eighth  issues,  his  decision  ife  that  Muttammal  did  make  u 
gift  of  the  lands  to  the  several  defendants,  but  that  it  is  not  proved  that 
she  had  authority  to  do  so. 

As  plaintiffs  and  defendants  Nos  1,  2,  8,  6  and  12  entered  into  a 
compromise  pending  decision,  the  Judge. has  recorded  no  findings  on  the 
fourth,  sixth  and  seventh  issues. 

Against  his  decision  two  sets  of  defendants  have  appealed. 

Appeal  No.  63. — The  appellants'  first  contention  is  that  the  Judge's 
finding  that  third  defendant  is  not  a  dayadi  is  contrary  to  the  weight  of 
evidence.  The  Judge  has  stated  his  reasons  for  hife  finding  in  paragraphs 
4  to  6  of  his  judgment.  On  reading  the  evidence,  we  see  no  sufficient 
reason  to  come  to  a  different  conclusion.  The  evidence  consists  in  the 
main  first  of  declarations  made  by  Muttammal,  and  secondly  of  those 
alleged  to  have  been  made  by  Chidambara  Mudaii,  her  husband,  and 
thirdly  of  statements  of  witnesses  that  he  is  a  dayadi  and  that  he  per- 
formed the  funeral  and  other  obsequies  of  both  Chidambara  Mudali  and 
his  widow.  The  witnesses,  who  depose  in  appellants*  favoui^and  to  admis- 
sions of  third  defendant's  relationship,  are  mostly  unconnected  with  the 
family  and  their  statements  are  not  consistent  with  each  other.  In  en- 
deavouring to  help  the  appellants  several  go  too  far  uhen  they  say  that 
third  defendant  was  not  only  a  gnati  but  also  a  co-parcener  or  undivided 
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gnofti  and  that  he  performed  Chidambaiain's  obsequies  while  the  last  male 
owner,  his  adopted  son,  was  alive      It  IB  true  that  there  IB  documentary     j^Ay 

evidence  m  support  of  Muttamrnal's  admission,  but,   as  observed  by  the      

Judge,  it  IB  not  safe  to  attach  weight  to  it.     Admittedly  the  third  defend-     A.PPEL- 
ant  IB  her   sister's  son  and  she   made  the   admission  on  occasion?   when       LATE 
she  had  reason  to  be  specially  kind  to  him      The  contention  that  he  is  a      QVIL 

gnati  or  sapmda  must  be  disallowed  as  not  proved      Another  contention      ' 

in  appeal  IB  that  fifth  defendant's  first  witness  Subbaraya  Mudah  is  also       |g  M 
a  sapmda  of  the  last  full  owner      The  Judge  refers  to  Subbaraya  Mudah  in      193^4 
paragraph  4  of  his  judgment  and  remarks  that  he  has  made  no  attempt  to     M.  L.  J. 
secure  the  reversion      We  observe  further  that  fourth  and  fifth  defendants        *75- 
did  not  plead  his  status  as  a  sapmda  in  an&wer  to  plaintiff's  claim  or  ask 
for  an  issue  m  regard  to  it 

[198]  It  is,  however,  admitted,  that  third  defendant  is  the  son  of 
Muttamrnal's  sister  and  therefore  mother's  sister's  son  of  the  last  male 
owner  The  Judge  finds,  and  it  is  also  proved,  that  during  her  life,  Muttam- 
mal  gave  portions  of  the  property  in  dispute  to  fourth  and  fifth  defend- 
ants who  are  her  daughter's  daughters,  with  the  consent  and  approval  of 
third  defendant  It  is  m  evidence  that  she  gave  other  portions  of  her  son's 
property  to  third  defendant  and  his  wife  and  to  other  defendants  As 
plaintiff's  relationship  to  Venkatachella  Mudah  is  admitted  the  question 
of  law  arising  for  decision  is  whether  as  the  Bister's  daughters  of  Venkata- 
chella or  by  reason  of  the  consent  of  his  mothei's  sister's  son,  the  third 
defendant,  fourth  and  fifth  defendants  exclude  plaintiffs  from  succession 
In  paragraph  2  of  his  judgment  the  Judge  lehes  on  the  table  of  succession 
in  Mayne's  Hindu  Law,  Sections  466  and  535  and  concludes  that  uncle's 
daughter's  sons  are  pieferable  heirs  as  compared  cither  with  sister's 
daughters  who  have  no  place  among  bandhus  or  with  the  maternal  aunt'H 
son  who  is  only  related  on  the  mother's  aide  Appellant's  pleadei  contends 
that  male  bandhus  are  to  be  preferred  to  females  only  when  they  belong  to 
the  same  class  and  that  appellants  are  entitled  to  the  leveision  In  support 
of  his  contention  he  relies  on  Muttuaami  v  Muttukinnanwami  (1)  On  the 
other  hand,  it  IK  inged  foi  plaintiffs  that  as  bhinna  goti  a  snpmdas  on  the 
father's  side  they  arc  the  next  reversioners  and  reliance  is  placed  on 
the  decision  in  Umaid  Bahadur  v  Udoi  Chand  (2) 

We  are  of  opinion  that  the  contention  on  appellant's  behalt  cannot  be 
supported.  As  sister's  daughters  they  arc  not  bandhus  in  the  sense  that 
bandhus  arc  blimna  gotia  sapmdas-as  Stated  in  Chapter  TI,  Section  V, 
Sloka  5  of  the  Mitakshara,  and  if  the}  are  heirs  they  can  onh  take  aftei 
them  as  female  lelatives — according  to  the  decision  of  the  High  Court  in 
Muttusami  v  Muthtliumaiasami  (1)  There  can  be  no  doubt  that  whalevei 
their  rights  may  be  as  relatives,  they  cannot  exclude  male  lelatives  who 
as  bhinna  gotra  sapmdas  or  regular  bandhus  arc  entitled  to  succeed  unclei 
the  Mitakshara  law  in  preference  to  them 

The  learned  pleader  for  appellant  argues  that  under  Hindu  law  m.de^ 
exclude  females  only  when  they  belong  to  the  same  class  of  relatives,  but 
to  this  proposition  \ve  cannot  accede  Take,  for  instance,  the  ca#e  of 
competition  between  a  sister  and  the  son  of  [199]  anothe?  sister,  and 
it  cannot  be  denied  the  latter  excludes  the  foiinei,  because  he  is  n 
bhinna  gotra  sapmdn,  whilst  the  sister  is  a  mere  lelntive  and  being  a 
female  can  offer  no  funeral  oblations  Again  it  is  ti  well-known 
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principle  of  Hindu  law  that  when,  in  the  table  of  succession,  one  cUss 
if  AY  2.  °*  k6""8  ranks  above  another,  the  class  that  is  named  first  must  be 
__,__  "  exhausted  before  the  class  that  is  named  next  can  be  let  in,  as  in  the  cane 
of  a  brother  and  nephew  or  of  nephew  and  brother's  grandson.  A3 
female  relatives  form  a  class  inferior  to  male  bhinna  gotra  sapindas  as 
in  the  case  of  a  sister  and  sister's  son,  plaintiffs  as  daughter's  sons  of 
the  last  male  owner's  paternal  uncle  are  preferable  heirs  to  appellants 
who  are  only  his  sister 'fc  daughters,  who,  if,  as  such  in  the  list  of  heirs 
at  all,  have  a  place  therein  as  mere  relatives  before  the  property  escheats  tc 
the  Crown.  As  between  plaintiffs  and  the  third  defendant  the  latter  is 
a  bandhu  ex  parte  materna,  whilst  the  former  are  bandhus  ex  parte  paierna. 
The  decision  in  Muttusami  v.  Muttukumarasami  (1)  is  not  in  point.  Thcie 
the  competition  was  between  a  maternal  uncle  and  the  father's  paternal 
aunt's  son  both  of  whom  were  bhinna  gotra  sapindas  and  bandhus.  Tins 
appeal  must  fail  and  is  dismissed  with  costs, 

Appeal  No.  64. — As  regards  appeal  No.  64,  it  refers  to  the  contention 
which  forms  the  subject  of  the  eighth  issue.  The  properties  to  which  it 
relates  passed  into  appellant's  possession  from  that  of  one  Tanatiammal, 
a  widow  of  one  of  the  first  cousins  of  the  lust  male  owner,  No.  14  in  the 
pedigree.  The  Judge  finds  as  a  fact  that  Muttanmml,  tht3  \vidow  of 
Ghidambara  Mudali,  and  his  adopted  son,  the  last  male  owner,  executed  a 
deed  by  way  of  partition  assigning  certain  hinds  to  the  mother  and  daughter 
in  1864,  He  wafe  of  opinion  that  Muttammal  had  no  right  to  convey  the 
lands  absolutely  and  that  her  son  was  then  a  minor,  but  that  effect  could  be 
given  to  the  alienation  as  a  provision  for  maintenance  which  it  was 
competent  to  Muttammal  to  make.  On  this  view  he  held  that  alienation 
was  not  binding  upon  the  reversioners  as  a  body  after  the  demise  of  Tanati- 
ammal, and  that  in  the  meantime,  the  plaintiffs  were  not  entitled  to  claim 
possession  and  passed  a  decree  accordingly.  He  declared  the  title  of 
plaintiffs  as  reversioners  and  as  a  body  after  Tanatiammars  death  because 
he  did  not  desire  to  adjudicate  on  the  effect  of  first  plaintiff's  attestation 
[200]  of  document  IX  whereby  Tanatiammal  and  her  daughter  Parvati 
who  is  first  plaintiff's  wife  conveyed  the  lands  in  dispute  for  Rs.  6, 000  in 
July  1876  to  one  Aravan  Pusari.  The  contentions  on  appeal  are — (1)  that 
no  declaration  ought  to  have  been  made;  (2)  that  defendants  Nos.  3, 
4  and  5  are  as  bandhus  preferable  heirs;  (3)  that  a  £uit  for  a  declaration 
of  title  was  barred  by  limitation;*  and  (4)  that  it  was  competent  to  Mut- 
tammal as  the  guardian  and  adoptive  mother  of  her  minor  son  to  alienate 
absolutely  a  portion  of  the  property  ih  li^u  of  maintenance.  We  do  not 
think  that  the  Judge's  decree  can  be  supported  so  far  as  it  is  against  these 
appellants.  He  finds  as  a  fact  that  the  alienation  was  made  by  Muttam- 
mal and  her  minor  son  and  that  what  was  conveyed  was  an  absolute  estate. 
As  the  last  male  owner  was  alive  the  alienation  was  not  that  of  a  widow's 
estate  by  a  widow  but  that  of  an  absolute  estate  by  the  guardian 
of  the  last  male  owner.  It  wa^  open  to  any  next  friend  of  his  to  have 
stepped  forward  during  his  minority  and  set  aside  the  alienation  on  the 
ground  that  it  was  an  act  done  without  adequate  necessity  or  in  excess  of 
the  limited  authority  of  a  guardian.  As  the  alienation  took  place  in  1861 
whilst  the  present  suit  was  brought  in  1891,  a.  suit  to  set  it  aside  would 
be  barred,  if  the  minor  were  still  alive  and  his  reverfcioners  cannot  take 
a  higher  position.  The  plaintiff's  claim  must,  therefore,  be  held  to  be 
time-barred. 
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This  appeal  must  be  allowed  and  the  decree  of  the  Judge  set  aside,  1594 

BO  far  as  it  refers  to  the  properties   in   appellant's  possession  with   costs  MAY  2 

throughout  


18  M.  201=5  M.LJ.  40.  LATE 

[201]    APPELLATE   CIVIL  CIVIL, 

Before  Sir  Arthur  J    H    Collins,   Kt  ,   Chief  Justice  and  

Mr    Justice  Parkei  m-4 

M.L.J. 


KALELOOLA   SAHIB   (Plaintiff),   Appellant   v.   NUSEERUDEEK  275< 

SAHIB    (Defendant),    Respondent  * 
[1st  October  and  23rd  November,    1894  ] 

Muhammadan  law — Wakf — Charitable  and  religious  trusts — Perpetuities,  rule  against 
A  Muhammadan,  by  an  instrument  in  writing,  dedicated^  certain  mov cable  and 
immcn  cable  properties  for  the  upkeep  of  her  husband's  tomb  and  "  for  the  daily, 
"  monthly  and  annual  expenses  of  the  aforesaid  mausoleum,  such  as  lighting, 
11  frankincense,  flowers,  and  the  salaries  of  repeaters  nf  Koran  and  readers  of 
"benedictions,  &c  ,  as  \\cll  as  for  the  annual  fatheha  ccienmiucs  uf  the  deceased 
"and  after  my  death  for  my  annual  fathrha  ceremony"  It  was  found  that  i 
tiavellcrs'  inn  was  erected  by  Jlie  enduwcr  uf  the  properly  as  an  appurtenance  to 
the  tomb,  and  that  the  performance  of  the  ceremonies  necessarily  mvol\ed  the 
distribution  of  chanty,  and  that  the  lights  at  the  tomb  werr  uf  use  to  passers  by 

Held,  on  appeal  revernng  the  judgment  of  DAVIKS,  J  ,  that  the  instrument 
was  not  a  valid  wakf  and  was  void  as  contravening  the  rule  against  perpetuities 
[F.,  36  B  111  (115)  =  13  Horn  LK  1025=12  Jnd  Cas  702,  2  ALJ  519  (510) ,  R, 
21  A  329  (335),  33  M  118  (119)=4  Ind  Cas  136=6  MLT  307,  34  M  12 
(15)=6  Ind  Cas  1=20  M  L  J  254=8  MLT  16,  6  ALJ  115,  6  Bom  LK 
1058  (1063),  D.,  33  A  400  (405)=8  AL  I  162=9  Ind  Cas  753,  5  Bom  LR 
1010  (1015),  2  MLT  55  i56),  8  O  C.  379  (384)] 

APPEAL  against  the  decree  of  Mr  Justice  Da  vies  sitting  on  the 
original  side  of  the  High  Court,  in  civil  suit  No  199  of  1892 

Suit  to  recover,  with  mesnc  profits,  certain  land,  the  pioperty  of 
Ghousee  Be  gam  Sahiba,  deceased,  whose  heir  the  plaintiff  was  The 
defendant  was  in  possession  of  the  pioperliew  in  suit  under  an  instrument, 
dated  20th  December  1886  and  executed  b\  the  deceased  whereby  she 
purported  to  impress  them  with  certain  trusts  ot  a  religious  charactei  and 
appointed  the  defendant  to  be  the  superintendent  of  the  same  The 
plaintiff  averred  that  the  instrument  above  referred  to  was  void  for  among 
other  reasons  those  stated  in  paragraphs  13  and  14  ot  the  plaint  as 
follows .  — 

"  That  the  sard  endowment  01  u  akf  properties  nr  Schedule  A  afore- 
"  said  is  entirely  invalid  and  void  under  the  Muhammadan  law,  as  the 
"'  object  or  purpose  thereof  is  entirely  illegal  and  sinful 

11  That  the  same  (endowment  or  wakf)  is  albo  void  bv  reason  of  its 
"  having  been  brought  about  b\  the  defendant  while  the  endower  was  in  a 
"  state  of  deep  mental  affliction  as  aforesaid  ' 

[2021    Srimvasanighauachariar,   for  plaintiff 

aunaaram  Sastn,  for  defendant 

DAVIES,  J  — The  matter  in  dispute  in  this  case  is  the  pioperty  of 
the  late  Ghousee  flegam  Suhibn,  tire  widow  nl'  the  late  Pnnce  Oomduth- 
ud-Dowlah  Bahadur  It  is  admitted  that  she  u.is  the  absolute  owner  of 
the  properties  and  that  the  plaintiff  is  her-  sole  hen ,  being  the  son  of  hei 
brother  She  dred  on  the  4th  ot  June  1892,  leaving,  as  alleged  by  the 
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1$94  plaintiff,  jewels  and  other  moveable  properties  of  the  value  of  about 
N  v  2^  8,000,  the  details  of  which  are  given  in  the  Schedule  B  to  the  plaint. 

'  "  Several  years  before  her  death,  that  is  on  the  20th  of  December  1886,  she 
made  an  endowment  of  certain  immoveable  properties  worth,  according 
to  the  plaint,  lis.  16,000,  together  with  moveables  worth  Ks.  2,500  for  the 
upkeep  of  her  husband's  tomb  and  for  ceremonies  connected  there- 
with, including  ceremonies  to  be  performed  for  herself  after  her  death. 
The  plaintiff  alleges  that  this  endowment  is  not  a  valid  endowment  accord- 
ing to  the  Muhammadan  law  and  that  he  as  heir  is  therefore  entitled  to 
the  properties  which  are  the  subject  of  endowment,  as  well  as  to  the 
moveables,  of  which  the  deceased  lady  was  possessed  at  the  time  of  her 
death.  The  defendant,  who  married  a  daughter  of  the  late  Prince  Oom- 
duth-ud-Dowlah  Bahadur,  the  mother  being  one  Moham,  was  appointed 
Muttuvalli  or  manager  of  the  endowment  by  the  deceased  lady.  He  con- 
tends that  the  endowment  was  a  valid  endowment  binding  on  the  plain- 
tiff, who  also  acquiesced  in  it  at  the  time  when  it  was  made,  that  as  to 
the  propei«ty  left  by  the  deceased  at  the  time  of  her  death,  it  consisted 
of  but  a  few  articles  worth  only  Ks  300,  of  which  the  deceased  lady  made 
a  gift  to  his  daughter,  and  that  consequently  the  plaintiff  is  entitled  to 
nothing.  The  following  are  the  issues  framed  in  the  suit :  — 

First. — Is  the  deed  of  endowment  void  for  the  reasons  stated  in 
paragraphs  13  and  14  of  tho  plainf0 

Second. — If  not  altogether  void,  is  it  valid  for  more  than  one-third  of 
the  estate  of  the  deceased  as  being  executed  during  her  death  illness? 

Third. — Is  plaintiff  estopped  from  disputing  the  validity  of  the  endow- 
ment by  reason  of  his  having  attested  the  document  which  he  admits 
having  done? 

Fourth. — Is  the  suit  barred  b^   the  law  of  limitation? 

[203]  Fifth. — Is  defendant  in  possession  of  all  the  properties  men- 
tioned in  Schedule  B  and  is  plaintiff  entitled  to  the  same?  and 

Sixth. — To  what  relief,  if  any,  is  plaintiff  entitled?' 

Dealing  with  these  issues  seriatim,  the  first  is  whether  the  deed  of 
endowment  is  void  for  the  reasons  stated  in  paragraphs  18  and  14  of  the 
plaint.  The  reasons  there  stated  are  that  the  endowment  is  invalid,  as 
the  objects  or  purposes  thereof  are  entirely  illegal  and  sinful,  being  contrary 
to,  and  prohibited  by,  the  Muhammadan  law,  and  that  it  is  void  as  having 
been  brought  about  by  the  undue  influence  of  the  defendant  at  a  time 
when  the  endower  was  in  a  state  of  deep  of  mental  affliction.  The  second 
ground  may  at  once  be  dismissed.  There  is  no  evidence  to  show  that  the 
defendant  exercised  any  undue  influence  over  the  deceased.  Her  husband 
had  died  in  1881,  and  after  his  death  she  had  erected  his  tomb  and  had 
herself  performed  ceremonies  thereat;  and  it  was  on  the  eve  of  her 
departure  on  a  pilgrimage  to  Mecca  that  she  entrusted  the  defendant  with 
the  sole  management  thereof,  as  it  was  impossible  for  her  in  the  circum- 
stances to  continue  it  herself.  As  to  the  first  ground,  it  will  be  best  first 
to  set  forth  terms  of  the  endowment  as  they  appear  in  the  deed  of  endow- 
ment A,  dated  the  20th  of  December  1886.  After  reciting  the  properties 
which  were  made  the  subject  of  the  wakf  consisting  of  a  house  and  its  site 
valued  at  Rs.  10,000,  a  garden  valued  at  Rs.  6,000  and  the  ground  upon 
which  the  mausoleum  of  Prince  Oomduth-ud-Dowlah  Bahadur  and  its 
connected  buildings  were  built  together  with  articles  of  rnoveable  property 
appertaining  to  the  tomb,  such  as  grave  cloths,  incense  burners  and  so 
on  valued  at  Rs.  2,500,  the  deed  proceeds  as  follows: — "  I  have  appointed 
"  Mahomed  Nuseeroodeen  Kha*n,  son-in-law  of  the  deceased  Junnath-ma-ab 
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"  (may  he  be  in  paradise)  as  the  Muttuvalh  of  the  aforesaid  three  immoveable 
"  properties  and  the  moveable  articles      It  is  required  that  the  aforesaid 
11  Muttuvalli   shall,    out   of   the  income   of  Kasmahal   and   the   ground   of 
11  Narayana  Pillai's   garden,    which   I  have   delivered  into  his   possession, 
"  after  deducting  the  expenses  of  repairs  and  taxes  relating  to  the  endowed 
11  buildings,  &c  ,  spend  so  much  of  what  remains  as  he  may  consider  fit, 
11  or  as  the  funds  may  permit,  for  the  daily,  monthly  and  annual  expenses 
"  otf   the    aforesaid    mausoleum,    such    as    lighting,    frankincense,    flowers 
"  and    the    salaries    of    Hafizes    (repeaters    of    the    Koran)    and    Daroodies 
"  (readers  of  benediction,   &c  ),   as  well  as  tor  the  annual   [204]   Fatheha 
11  ceremonies    of    the    deceased    (may    he    be    in   paradise),    and    after   my 
"  death,  he  should  also  spend  for  my  annual  Fatheha,  ceremony  "  It  then 
provides   lor   the   continuance    of    the    management    m    the    family    of    the 
defendant   and   lor   the  removal   of   any   manage!    who   shall    be   guilty   of 
mismanagement,    ending   up   by   declaring   the   propeity    to  be   inalienable 
Now,  the  plaintiff's  case  is  that  a  wakf  of  tins  nature  to  be  valid  must  be 
a  dedication  ol  property  U>  the  service  ol  (iod  in  such  a  way  that  it  rnay 
be  beneficial  to  man,  in  other  words  it  must  be  lor  a  religious  and  charita- 
ble  purpose      This   is   no   doubt    the    accepted   lav\    in    the   case   ol   public 
wakfa      See   McNaghten's  Muhatnmadan  \,\\\ ,    Book  1,   Chapter  X,   Abdul 
Oannc  Kasam  v    Husaen  Muja  Rahnntula  (1),   Malwmrd  Hamidulla  Khan 
v    Lotful  Huq  (2)  and  Syed  Ameei  All's  law  relating  to  gifts,  trusts,  &c  , 
among   the   Muhanmmdans    (Tagoit    Law    Ltctuit's,    1884,    page    179)      It 
is  contended  that  in  this  case  the  endowment  is  neither  for  icligious  nor 
for  charitable  purposes,   as  none  of  the  objects  stated  IK  a  lawful  religious 
object,  the  building  of  mausoleums  over  guives,    the  sprinkling  ol  floweis 
and  frankincense  theicat,  the  repeating  of  tlio  Koitm,  Ac  ,  at  the  grave  and 
the   lighting  thereof   being   all   piohibited   b^    the   Muhainniadan   law,    and 
there  being  no  provision  for  any    charitable  object       As  regards  the   latter 
contention,  there  is  good  evidence  to  show  that,  in  the  performance  of  the 
religious  ceremonies,  charitable  objects  are  also  involved    It  is  proved  that  on 
the  occasion  of  thr  annual  ceremony  at  the  grave,   alms  aie  gjven  to  the 
poor  either  m  money    doles  or  in  cooked  food   and  it  is   also  proved  that 
among    the    buildings    attached    to    the    mausoleum    there    is    an    mn    for 
travellers  where  they  may  halt  and  rest      This  was  elected  by  the  deceased 
lady,    the   endowei    herself    and    with    peihaps    a    twofold    object,    for    the 
defendant  says  that  sometimes  rest-houses  are  built  by  the  side  of  tombs 
for  the  benefit  of  the  soul  of  the  deceased,   so  that  the  travellers'  repos-e 
may  be  communicated  to  him      So  that  it  cannot  be  said  that  there  was 
no    charitable    object    m    this    endowment      Ofi    course    the    plaintiff    has 
denied  the   existence   ol   the   charities  refeired   to,    but   beyond  his   denial 
there   is   nothing   to   establish   their   non-existence      The    only    witness    on 
behalf  of  the  plaintiff  who  speaks  to  this  matter  is  his  fourth  witnes3  who 
while  agreeing  with  him  in  denying  the  existence  of  the  [205]   travellers' 
inn,   admits  that  at  the  annual  ceremonies  the  poor  are  fed,   while  on  the 
defendant's  side  the  existence  of  the  travellers'   inn  is  proved  beyond  all 
doubt  as  well  as  the  fact  of  alms  being  given  to  the  poor      It  is  argued 
for  the  plaintiff  on  the  strength  of  tho  cases  (Fatmabibi  v    The  Advocate- 
General   of  Bombay   (3)   and   PathuKutti   v     Auathaltiliutti    (4)),    and  that 
these  objects,   it  the)    exist,    should  have  been  expiessly   set   forth  in  the 
deed  of  endowment /  but  us  it  is  cleai    fiom  the  evidence  that  the  travel- 
lers' inn  was  elected  by  the  endower  ol  tho  property    as  an  appurtenance 

(i)   10  BH.C.K    7  (ij)        (2)  6  C   744  \747>)        (3)  6  B    42.       (4)   13  M   66 
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to  the  tomb  and  that  the  performance  of  the  annual  ceremonies  entailed 
as  a  matter  of  course  the  distribution  of  charity,  it  was  unnecessary 
to  specify  these  matters  in  detail.  Finding  then,  that  there  were 
charitable  purposes  in  view,  the  arguments  addressed  to  the  Court  with 
the  object  of  showing  that  the  present  endowment  offended  against  ^the 
law  of  perpetuities  must  fail. 

To  come  now  to  the  further  question  whether  the  other  purposes 
were  not  religious  on  the  ground  that  they  were  opposed  to  the  Muham- 
madan  law,  u  number  of  authorities  were  quoted  from  ancient  texts. 
Thus,  to  prove  that  it  was  unlawful  to  erect  a  monument  over  a  grave, 
the  Mishcat-ul-mashabth  was  quoted.  In  a  translation  of  this  work  from 
the  original  Arabic  by  Captain  A.  N.  Mathews,  printed  ut  Calcutta  in  1809 
at  Chapter  VI,  part  I,  "  on  burying  the  dead,"  the  Prophet  is  reported 
to  have  said  that  tombs  must  be  low  and  made  with  unburnt  bricks,  and 
in  a  Persian  work  Shurhai-safar-us-Saadat.  printed  in  the  Afzululmatba 
Press  at  Calcutta  (in  the  Hijri  year  1252)  at  page  349,  it  is  said  "  thou 
"  shalt  not  raise  grave,  nor  shalt  thou  construct  it  with  stones,  granite 
"  and  bricks,  nor  shalt  thou  harden  it  with  compounded  chunam  and  mud, 
"  or  otherwise  than  that  Thou  shalt  not  construct  a  building  or  tomb 
"  over  the  grave.  Those  arc  altogether  invented  acts  and  are  contrary  to 
the  precedents  laid  dov\n  b)  the  Prophet."  As  opposed  to  these  texts 
there  is  quoted  for  the  defendant  an  extract  from  another  Persian  work 
the  Madaraj-un-naboou'a}i,  printed  in  the  Muzhurul-Ajaib  Press  (in  Hijri 
year  1271),  in  which  at  page  410  it  is  said:  "  It  is  stated  in  Mattabil-ul- 
Moumoneim  that  (the  learned  persons  of)  former  times  considered  it  a 
lawful  pleasure  (any  indifferent  action,  which  incurs  neither  praise  nor 
blame)  to  superstruct  the  graves  of  hol>  [206  J  persons  arid  the  renowned 
learned,  so  that  people  may  perform  pilgrimage  and  take  rest  therein, 
and  also  they  may  sit  under  their  shelter.  Thai  lias  been  tran- 
scribed from  Mafathi-i-shurhai  Masabcch.  The  author  of  it  had  said 
that  he  had  seen  the  graves  in  Bokhara  having  building*  of  cut  bricks. 
It  had  been  approved  b}  Isrnail-i-Zahicl  (Ismail  the  pious)  who  is  one 
of  the  distinguished  law  officers  (lawyers  or  theologians)."  This  passage 
would,  however,  seem  to  refer  only  to  the  tombs  of  saints  or  sages  and 
not  to  those  of  private  individuals  however  loft)  their  station  in  life  may 
have  been.  So  that  it  would  seem  that  the  Prophet  did  disapprove  of 
the  erection  of  stately  sepulchral  monuments  But  it  is  contended  that 
there  is  a  difference  between  things  sinful  and  things  merely  disapproved, 
and  that  in  the  texts  quoted  for  the  plaintiff  it  is  not  said  that  the  erection 
of  such  structures  is  sinful  and  therefore  forbidden  as  such.  It  is  an 
admitted  fact  that  now-a-days  it  is  a  common  practice  of  Muhammadanp 
all  over  the  world  to  have  substantial  tombs  erected  over  their  graves. 
The  defendant's  fifth  witness  says  that  all  the  graves  of  Muhammadans 
of  respectable  class  in  thie  city  have  tombs  built  over  them.  The  Moulvi 
who  appears  as  tenth  witness  for  the  plaintiff,  while  lie  allows  the  existence 
of  this  practice,  declares  it  to  be  illegal,  and  he  even  goes  to  the  lengtfy 
of  stating  that  the  well-known  Taj  Mahal  at  Agra,  which  is  a  monu- 
ment over  a  grave  as  well  as  the  erections  over  the  Prophet's  tomb  at 
Medina  are  contrary  to  law.  "  Such  monuments  of  Mussulman  piety 
"  or  magnificence  exist  in  all  Muhammnrlan  countries  and  in  none  more 
"  than  in  Hindustan/'  (sec  Introduction  to  Hamilton's  Hedayn,  page 
LXXIJI);  and  although  in  primitive  times  there  may  have  been  a  moral 
precept  against  them,  there  can  be  no  doubt  that  in  the  present  time  they 
have  been  sanctified  by  long  cuse°  and  custom.  It  would  unsettle  the 
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minds  of  the  whole  of  the   Muhammadan  community  in  India,  if  such  a       1804 
well-established  practice  were  now  declared   lo  he  illegal  and  no  Court  of   Nov.  23. 

Justice  in  India,   where  the  approved  customs  of  any  race   are  recognized       

and  accepted  as  law,  would  be  justified  in  making  such  a  declaration.  APPEL- 

Then  as  to  the  ceremonies  that  are  to  be  peitormed,   under  the  deed      LATE 
of  endowment,    at   the  tomb   of  the   deceased   Prince   Oomduth-ud-l^owlah,      CIVIL 
it  is  contended  also  on  the   authority  ot   old  texts  that  thev   are,   one   and        ___ 
all,  illegal      The  recital  of  the  Koran,   [207]  Ac  ,  at  the  grave,  the  lighting       ISM. 
of  lamps  there,  the  strewing  of  flowers  and  the  sprinkling  of  frankincense      2§l«5 
are,  it  is  said,  all  condemned      The  following  are  the  authorities  quoted  —    M.  L.-J. 
In    the    8hnrhai-8ftfar-M8-8aa<lat    already    referred    to,     it    IB    said    at    page 
350,    "  He    (the    Prophet)    directed    abstinence    from    erecting    mosques   on 
"  the   top   of   the    grave,    or   lighting    lamps    upon    them      He    pronounced 
curse   (of   God)   upon   the   perpetrator  thereof,"    and   again   at  page   352, 
There  was  no  practice  for  persons  to  congregate,  out  of  time,  for  prayers, 
and    road    the    Koran,    or    repeat    Khatams    (benedictions)    either    at    the 
grave  or  elsewhere      All  these   are  invented  and  abominable   acts  "     In 
the   Madaraj-un-naboowah   also   referred   to   befoie,    it   is   said   at   page   410 
"it   is   prohibited  to   light   lamp    at    the   grave  .  But   this   gather- 

ing of  people,  especially  on  the  third  day,  and  other  grand  observances 
are  abominable  and  prohibited,"  and  at  page  411,  "  but 
"  inasmuch  as,  to  sit  around  the  grave  and  repeat  (the  Koran  and  the 
11  benediction)  at  it  is  abominable  "  At  page  149  of  the  same  work,  it  is 
"  said  it  IB  mentioned  by  Sheikh  Abdul-kareem-i-saloosy  that  should  the 
11  reader  of  the  Koran,  while  reading  it,  have  the  object  that  its  virtue 
should  be  for  the  dead,  it  will  not  reach  him  "  Against  these  texts 
there  are  quoted  for  the  defendant  extracts  from  the  Arabic  work 
Fathava-i-aulum  ghin,  printed  in  the  Education  Press,  in  Calcutta  in 
Hijri  vear  1243,  wheiem  at  page  233  it  IB  said  "  repeating  the  Koran  near 
"  the  graves  is  not  abominable  writh  Mahomed  (may  blessings  of  God 
"  be  upon  him)  And  our  (spiritual)  sages  have  adopted  it  from  his  saying 
11  (if  it  IP  asked)  whether  any  benefit  derived  bv  it9  It  IB  an  adopted 
"  doctrine  (to  say)  that  benefit  is  really  derived  fiom  it  In  this  manner, 
11  it  is  mentioned  in  "  Muzmerath."  and  at  page  529  it  IB  stated  to  place 
11  flowers  and  sweet  basils  upon  the  graves  is  good,  and  if  alms  are  given 
11  of  the  value  of  the  flowers  it  m  better  "  It  IK  so  in  Oharaib.  In  the 
Madaraj-un-Naboowah  alrend\  ieferred  to,  it  is  said  at  page  149  "  Khazhi 
11  Hussain  has  decided  that  to  jiiake  contract  for  repeating  the  Koran  at 
"  the  grave  is  permissible  It  is  ]ust  as  making  contract  for  calling  out 
14  for  prayers  and  teaching  the  Koran  "  and  at  page  410  it  is  said  "  to 
11  light  lamps  at  the  graves  is  forbidden,  except  when  any  work  is  done 
"  under  it  or  an\  road  goes  near  it  "  And  lastly  an  extract  was  quoted 
from  Thufacer-i-Futhhool  Azecz  (commentary  in  Hindustani  on  th&  Koran), 
printed  in  the  Mohammadi  Press,  Bombay,  wherein  at  [208]  pagtf  168 
it  is  said  "  and  the  assistance  rendered  by  the  living  persons  to  the 
"  deceased  in  this  state,  approaches  them  readily,  and  the  dead,  on 
11  such  occasion,  expect  impatienth  help  from  this  side  (of  the  world),  and 
"  they  suppose  themselves  as  if  they  are  still  alive  For  this  reason,  it 
41  is  mentioned  in  the  holy  traditional  sayings  (of  the  Prophet)  about  the 
'  circumstances  in  the  grave  that  the  Mussulman  person  says  there  "  leave 
"  me,  so  that  T  may  pray  (to  God)  "  And  it  is  also  mentioned  that  "  a 
"  deceased  man  in  this  state  is  like  a  drowning  person,  as  if  expecting 
"  (some  one)  impatiently  who  would  j  attend  to  his  complaint.  At  this 
11  time,  alms,  prayers  and  fatheha  (prayers  for  the  souls  of  the  dead) 
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||04  "  become  very  useful  <o  him.  And,  therefore,  most  of  the  people  exert 
NSv.23.  *'  themselves  in  such  sort  of  works  up  to  one  year,  especially  for  forty 
"  days  after  death.  And  the  soul  of  a  dead  person,  during  the  days 
"  shortly  after  his  death,  also  visits  the  living  people  in  their  dreams, 
44  as  well  as  in  their  waking  state  and  relates  its  condition."  It  will  be 
seen  that  on  every  point  except  the  lighting  up  of  the  grave,  there  is  a 
conflict  of  authority  in  the  texts  quoted,  that  by  the  one  set  of  authorities 
quoted  for  the  defendant  it  is  lawful  to  recite  the  Koran  at  the  grave 
(even  the  Moulvi  for  the  plaintiff  admits  this,  provided  the  recital  is  not 
in  a  loud  tone),  to  strew  flowers  and  sprinkle  frankincense  there,  and  that 
it  may  also  be  lighted,  if  the  light  is  of  use  to  passers-by  or  to  carry  on 
work.  It  is  stated  that  the  lights  at  the  tomb  in  this  case  being  in  a  fre- 
quented place  are  of  use  to  passers-by.  1  am  therefore  unable  to  find  any 
proof  that  the  practices  referred  to  are  in  any  way  illegal.  They  are  also 
proved  to  be  of  every  day  practice.  Defendant's  second  and  third  wit- 
nesses say  that  there  are  very  many  tombs  in  Madras  where  these  things 
are  done.  Defendant's  fifth  witness  says  that  strewing  flowers  on  graves 
is  permitted,  and  so  is  frankincense  to  attract  angels  near  them.  At  Medina, 
which  he  has  visited,  the  Prophet's  grave  is  lighted  up  with  a  thousand  lights 
and  scented  wood  is  burnt.  "  All  the  Muhammadan  people  of  this  city, 
who  can  afford  it,"  he  says,  "  have  the  Koran  read  by  their  graves."  In 
the  face  of  these  facts,  it  would  be  absurd  to  hold  that  any  of  the  practices 
are  repugnant  to  the  Muhammadan  law,  when  every  Muhammadan  per- 
forms them.  What  were  considered  "  grand  "  observances  in  the  days 
of  the  Prophet  may  well  have  become  common  place  now.  It  has  been 
held  in  Meer  Mahomed  Israil  Khan  v.  Sashti  [209]  Churn  Ohose  (1)  thai 
the  words  "  charitable  "  and  "  religious  "  must  be  taken  in  the  sense 
in  which  they  are  understood  in  the  Muhammadan  law.  Mr.  Justice 
Ameer  AH  in  that  case  observes  at  page  427  that  the  words  "  piety  "  and 
"  charity  "  have  a  much  wider  signification  in  Mussulman  law  and  religion 
than  perhaps  in  any  others;  and  it  would  be  very  difficult  to  say  in  this 
case  that  from  a  Muhammadan  point  of  view  the  objects  of  the  endow- 
ment  are  not  both  pious  and  charitable. 

(  Having  disposed  of  the  alleged  illegality  as  regards  the  objects  of  the 
endowment,  the  next  contention  for  the  plaintiff  is  that  the  endowment 
of  moveable  property  is  invalid.  This  objection  does  not  appear  to  have 
been  taken  in  the  pleadings,  nevertheless  it  is  no  doubt  a  fact  that  move- 
able,  and  therefore  perishable,  properties,,  are  ordinarily  not  fit  subjects 
for  endowment.  But  there  is  an  exception  to  this  rule  when  the  moveables 
are  appurtenant  to  the  immoveable  property.  (See  Hamilton's  Hedaya, 
Vol.  II,  pages  342-344).  In  an  Arabic  work  Shurhai-Vakaya,  Vol.  II, 
printed  in  the  Anwar-i-Mohammadi  Press  (in  the  Hijri  year  1302)  at 
page  418,  it  is  said,  "  and  the  endowment  of  lands  is  valid,  but  not  of 
"  moveables.  With  Mohamed,  endowment  of  moveables  that  are  usually 
"  endowed  is  valid,  such  as  hatchet,  spade,  adze,  saw,  coffin,  its  cloth  cover, 
"  mud  pots  and  copper  pots  and  the  Koran.  Most  of  the  doctors  of  law 
"  act  upon  this  in  other  countries;"  and  the  plaintiff  himself  admits  that 
in  this  case  all  the  moveables  endowed  are  kept  at  the  tomb  of  the  deceased 
Prince  Ooomduth-ud-Dowlah  and  are  appurtenant  thereto.  This  objection 
therefore  also  fails.  Another  objection  was  also  taken  at  the  hearing, 
though  it  was  not  seriously  pressed,  viz.,  that  the  plaintiff  should  have 
been  chosen  as  the  Mutuvafli  of  the  endowment  in  preference  to  the  defend- 
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ant  who  is  a  stranger      Admitting  for  the  sake  of  argument  that  defendant       1994 
is  a  stranger,  there  is  no  clear  law  prohibiting  his  appointment.     For  the   NoV.  23. 
plaintiff  is  quoted  page   507  of  Fathava-i-aulum   yhiri,    previously  referred  '      " 

to,    wherein   it   is    said    "  and    really    the    ruler    (Judge)    cannot    appoint    a     APPEL- 
manager,   out  of  strangers,   when  there  may  be   (a  person)  amongst  the       LATE 
family  of  the  endower  competent  for  it      If  a  competent  person  amongst      CIVIL. 
them  is  not  forthcoming,  and  a  stranger  is  appointed,  and  if  a  competeijt  ' 

person    is    found    amongst    the    relatives    [210]     alfterwards    he    should       \%  M. 
cause  the  same  to  be  reverted  to  the  relatives  of  the  endower  "     For      201=5 
the  defendant,  on  the  other  hand,  is  quoted  a  tent  from  Ruddul  Mohthar,     M.J..  4- 
an  Arabic  work,  in  which  at  page  448,  it  is  said  "  in  spite  of  the  existence 
"  of  the  donor's  children,   who  are  competent,   if   a  stranger  is  appointed 
"it  is  justified  "     This  objection,  therefore,   also  fails,  no  allegation  being 
made   that    the    endowment   is    not    properly   managed    by    the    defendant 
This  disposes  of  the  first  issue 

With  regard  to  the*  other  issues  the  learned  Judge  held  that  the  suit 
was  not  barred  by  limitation,  that  the  plaintiff  was  not  estopped  by  reason 
of  his  having  attested  the  deed  of  endowment  and  having  acquiesced  in 
its  provisions  and  that  the  deed  was  not  executed  during  the  death  illness 
of  the  executant  He  also  decided  the  fifth  and  sixth  issues  against 
the  plaintiff 

The  result  is  that  the  plaintiff's  suit  is  dismissed  with  costs 

The  plaintiff  preferred  this  appeal 

Mr.  H    Q    Wedderburn,  for  appellant 

Sundaram  Saatri  and  Kumarasami,   for  respondent. 

JUDGMENT      " 

The  plaintiff  is  the  sole  heir  of  the  late  Ghousee  Begam  Sahiba,  widow 
of  the  late  Prince  Oomduth-ud-Dowlah  Bahadur  This  lady  died  on  4th 
June  1892,  and  by  an  instrument,  dated  20th  December  1886,  she  endowed 
certain  immoveable  and  moveable  properties  for  the  upkeep  of  her  hus- 
band's tomb  and  for  ceremonies  connected  therewith  including  ceremonies 
to  be  performed  for  herself  after  her  death  The  sole  question  argued  in 
this  appeal  is  whether  an  endowment  for  such  a  purpose  is  a  valid  wakf 
under  Muhammad  an  law  Other  pleas  have  been  abandoned 

The  objects  of  the  endowment  as  stated  in  the  deed  are  "  for  the 
daily,  monthly,  and  annual  expenses  of  the  afoiesaid  mausoleum,  such 
as  lighting,  frankincense,  flowers,  and  the  salaries  of  Hafizes  (repeaters 
of  the  Koran)  and  Daroodies  (readers  of  benediction,  &c  ),  as  well  as 
for  the  annual  Fatheha  (prayers  for  the  dead)  ceremonies  of  the  deceased 
(may  he  be  in  paradise),  and  after  my  death  for  my  annual  Fatheha 
ceremony  " 

The  learned  Judge  held  that  none  of  the  above  practices  were  illegal 
under  Muhammadan  law  He  pointed  out  that,  though  there  were  texts 
disapproving  of  such  practices,  there  was  a  distinction  between  things 
sinful  and  things  merely  disapproved, — that  as  a  matter  of  fact  such 
practices  were  not  uncommon  either  in  India  or  in  other  Muhammadan 
aountries,  and  that  at  Medina  itself  the  [211]  Prophet's  grave  was  lighted 
up  with  a  thousand  lights  and  scented  wood  burnt  On  these  grounds  he 
held  that,  though  there  were  moral  precepts  against  such  practices,  they 
had  at  the  present  time  become  sanctioned  by  long  use  and  custom  To 
the  objection  that  the  endowment  was  not  for  any  charitable  object,  he 
pointed  out  that,  as  a  matter  of  fact,  i^lmn  were  given  to  the  poor,  and 
there  was  an  inn  for  travellers,  &c 
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Nov.  23.  kRS  Dispensed  certain  charit}  in  connection  with  this  tomb  can  at  all 
_  1_  *  affect  the  case.  The  object  of  the  trust  must  be  judged  from  the  terms 
APPEL-  °f  the  instrument,  and  there  is  not  »  word  in  Exhibit  A  to  indicate  any 
LATE  charitable  purpose,  or  purpose  for  the  benefit  of  mankind.  The  objects 
CIVIL,  indicated  are  of  a  religious  character.  (See  Pa+hukutti  v.  Avatkalaltutti 
(1)  and  Fatmabibi  v.  The  Advocate-General  of  Bombay  ("2)  ). 

Admitting  that  the  practices  referred  to  b\  the  learned  Judge  are  not 
uncommon,  and  max  have  become  to  a  certain  extent  sanctioned  by  usage, 
we  must  point  out  that  the  evidence  on  record  fails  to  show  that  the 
expenses  for  such  observances  either  at  Medina  or  elsewhere  come  from 
endowments  of  the  nature  of  wakf.  There  is  nothing  to  show  that  the 
expenses  are  not  paid  for  by  the  contributions  of  the  faithful  or  by  the 
voluntary  offerings  of  the  families  of  those  who  desire  to  commemorate 
their  deceased  ancestors. 

It  is  urged  b\  the  learned  counsel  that  the  object  of  this  endow- 
ment though  in  a  sense  religious  is  not  for  the  advancement  of  religion, 
and  that  unless  it  is  intended  to  benefit  mankind  by  the  advancement  of 
religion,  it  is  not  a  valid  wakf.  It  is  pointed  out  that  McNaghten, 
Chapter  X,  defines  an  endowment  as  the  appropriation  of  property  to 
the  service  of  God  when  the  right  of  the  appropriator  becomes  divested 
and  the  profits  of  the  property  so  appropriated  are  devoted  to  the  benefit 
of  mankind,  and  in  the  appendix  to  that  work  we  are  referred  to  two  deci- 
sions —  the  first  of  the  Bengal  Sudr  Adawlat  of  6th  December  1798,  in 
which  it  was  held  that  waif  implies  the  relinquishing  the  proprietary 
right  in  any  article  of  property  and  consecrating  it  to  the  service  of  God 
that  it  may  be  of  benefit  to  man,  Moohummud  Sadik  v.  Moohummud 
Ali  (3);  the  other  a  decision  of  21st  February  1857  (Syed  Khodabundha 
Khan  [212]  v.  Musst.  Oomutul  Fatima  (4)  ),  in  which  it  was  held  that 
inasmuch  as  irakf  implied  consecration  for  the  above  purpose,  the  provi- 
sions for  reading  the  Koran  at  and  lighting  the  tornb  of  a  testator  did 
not  create  a  valid  irakf  (McNaghten  App.  to  Madras  re-print,  423) 

In  Baillie's  Muhammadan  law,  Chapter  III,  regarding  the  proper 
objects  of  appropriation,  we  find  (page  576,  2nd  edition)  that  the  appro- 
priation of  an  estate  'for  those  who  may  read  at  a  tomb  is  not  regarded  as 
valid. 

A  great  many  cases  were  quoted  to  show  the  nature  of  wakf,  but  none 
of  them  bear  directly  upon  the  present  point.  They  go  to  show  the  nature 
and  requisites  of  a  valid  wakf,  and  that  whatever  be  the  interposed  inter- 
ests, the  appropriation  must  be,  for  an  ultimate  charitable  trust  which  will 
not  fail.  The  question  here  is  whether  the  ultimate  object  is  for  a 
charitable  purpose  at  all.  (Vide  Abdul  Gannv  Kasam  v.  Huaaen  Miya 
Rahimtula  (5),  Fatmabibi  v.  The  Advocate  -General  of  Bombay'  (2),  Limji 
Nowroji  Banaji  \.  Bapuji  Hnttonji  Limbnwalla  (6),  Nizamudin  Gulam  v. 
Abdul  Gafur  (7),  Abdul  Gafur  v.  Nieamudin  (8),  Mahomed  Hamidulla 
Khan  v.  Lotful  Huq  (9),  Luchmiput  Singh  v.  Amir  Alum  (10),  Mahomed 
Aahanulla  Chowdhry  v.  Amarchand  Kundu  (11),  Bikani  Mia  v.  Shnk  Lai 
Poddar  (12).  ,  |  ] 


(i)  13  M.  66.  (2)  6  B.  42- 

(3)  i  Sel  Rep.  S.D.A.  Bcng.  17=6  I.D.  (O.S.)  17. 

(4)  S.D.A.  Beng,  (1857),  23S-  (5)  10  B.H.C  R.  7.  (6)  n  B,  441. 

(7)  13  B.  264.  (8)   17  B.  i.  (9)  6  C.  744,  (74*). 

(10)  9  C.  176.  c  (n)  17  C  498,  (12)  20  M.  116. 
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'         In  Luchmiput   Singh  v     Amir  Alum   (1),   the  deed  directed  that  the 
manager  shouid  in  the  first  place  pay  certain  debts  and  afterwards  apply   Nov.  23, 
the  property  for  the  expenses  of  the  musjid   and  the   tomb   of   the   holy      _ 
personages  of  the  settler's  family,  the  servants  of  a  certain  Asthana,   and     APPEL- 
for  performing  UTS  and  fatheha  at  the  tomb,  as  well  as  for  the  maintenance      LATE 
of  the  settler's  grandsons  and  their  male  issue      The   Subordinate  Judge     CIVIL. 
(a  Muhammadan  gentleman)  held  that  the  endowment  was  valid,  but  the  . 

only  question  raised  in  appeal  was  whether  the  provisions  for  the  payment  ia  ftf . 
of  debts  and  maintenance  invalidated  the  waltf  The  question  now  in  201«»5 
issue  was  not  discussed  M.  L.  J. 

Similarly  no  question  appears  to  have  arisen  regarding  the  validity 
of  a  similar  endowment  in  Dclrooa  Banoo  Begum  v  Nawab  Syud  Aahgur 
Ally  Khan  (2),  but  in  that  case  the  fathehas  to  be  [218]  performed  were 
those  of  Mahomed  and  the  twelve  Imams,  and  the  expenses  of  the  first 
ten  da\s  of  the  mohurrum,  &c.  The  ceremonies  there  to  be  performed  were 
at  the  tomb  of  the  saints  and  not  at  the  settler's  own  tomb  In  that  case 
the  --decision  in  Syed  Khodabu?idha  Khan  v  Muaat  Oomutul  Fatima  (3) 
that  a  provision  for  the  lighting  of  the  testator's  own  tomb  and  reading 
of  the  Koran  was  invalid  was  referred  to 

It  was  urged  that  in  the  construction  of  a  deed  of  wakf  the  words 
charitable  "  and  "  religious  "  must  be  taken  in  the  sense  in  which  they 
are  understood  in  Muhammadan  law,  and  we  were  referred  to  the  judgment 
of  Mr  Justice  Ameer  Ah  in  Meer  Mahomed  larai  Khan  v  Sashti  Churn 
Ohoae  (4)  In  that  case,  however,  the  question  was  whether  a  provision 
for  the  settler's  children  and  kindred  was  a  charitable  and  religious  act, 
and  the  learned  Judge  held  that  according  to  the  Muhammadan  law  it 
was 

The  result  therefore  of  an  investigation  of  the  authorities  seems  to  be 
that  endowments  purely  for  purposes  like  the  present  seem  to  be  against 
the  principles  of  Muhammadan  law,  and  that  in  such  cases  when  wakfna- 
maha  for  such  purposes  have  been  upheld,  the  dedication  has  had  relation 
to  the  tombs  of  saints  only  and  has  been  intermixed  with  charitable  pur- 
poses either  for  the  poor  or  for  the  settler's  own  kindred 

In  the  absence  of  any  express  authority  showing  that  a  dedication  for 
ceremonies  at  a  private  tomb — and  for  that  purpose  only — is  valid  under 
Muhammadan  law,  we  do  not  think  we  ought  to  uphold  the  deed  It 
creates  a  perpetuity  of  the  most  useless  description  which  would  certainly 
be  invalid  under  English  law  The  observance  of  these  ceremonies  may 
be  considered  by  the  Muhammadans  as  a  pious  duty,  but  it  is  certainly 
not  one  which  aeems  to  fall  within  any  definition  of  a  charitable  duty 
or  use  These  observances  can  lead  to  no  public  advantage,  even  if  they 
can  colace  the  family  of  the  lady  herself.  The  case  bears  a  close  analogy 
to  one  in  which  a  Roman  Catholic  has  devised  property  for  masses  for  the 
dead,  which  has  been  held  to  be  invalid  in  India  on  grounds  of  public 
policy  irrespective  of  any  territorial  law,  Colgan  v  Administrator- General 
of  Madras  (5).  A  similar  bequest  in  a  Chinese  will  has  also  been  held  to 
be  invalid  in  an  appeal  to  the  Privy  Council  from  the  Supreme  Court  of  the 
[21i]  Straits  Settlements,  Yeap  Cheah  Neo  v  Ong  Cheng  Neo  (6)  Had 
it  been  shown  that  such  perpetuities  were  recognized  as  valid  under 
Muhammadan  law,  we  should  have  felt  constrained  to  upheld  the  deed; 
but  iri  the  absence  of  such  proof,  we  think  the  general  rule  of  public 
policy  should  prevail 

(i)  9  C    176  (2)   15  BLR    167,  *  (3)  S.DA.  Beng    (1857)  235 

(4)     19  C.  412  (5)   15  M.  424rf(446)  (6)  L,R.  6  P  C   381 
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t$$4  We  must  reverse  the  decree  of  the  learned  Judge  and  direct  that  a 

23    ^ecree  ^e  passed  in  plaintiff's  favour  as  prayed.     As  the  point  is  a  new 
one>  we  shflM  make  no  order  as  to  costs. 

R&manujachariar,    attorney    for   appellant. 


LATE  - 

ClVlL.  18  M.  214  (F.B.)--S  M.LJ.  39. 

-=—  APPELLATE    CIVIL.—  FULL    BENCH. 

201  M5  Before  Sir  Arthur  J.  H.  Collins,  Kt.9  Chief  Justice,  Mr.  Justice 
M.L*.  J.  Muttitsami  Ayyar  and  Mr.  Justice  Shephard. 

40,'    '  _ 

PIOHTTVAYYANGAR    (Defendant   No.    1),    Petitioner   v. 
SKSHAYYANGAR   (Plaintiff),    Respondent.* 

[15th  September,  1892,  23rd  November,  1898  and  14th  December,  1894.] 
Civil  Procedure  Code  —  Ait  XIV  of  1882,  Section  206  Amendment  of  decree  —  Power  of 
C  ourt  of  First  Instance  after  appeal 

Tn  a  suit  for  land  with  mcsne  profits  the  District  Munsif  delivered  judgment 
for  the  plaintiff  and  recorded  therein  a  finding  that  he  was  entitled  to  mesne 
profits  as  from  a  certain  date,  it  having  previously  been  arranged  that  the  amount, 
if  any,  awarded  for  mesne  profits  should  be  determined  in  execution.  In  the 
decree  no  mention  was  made  of  the  date  from  which  the  mesne  profits  were  to 
be  calculated,  but  it  was  stated  merely  that  the  amount  was  to  be  determined  in 
execution  The  case  went  on  appeal  before  the  District  Judge,  who  modified  the 
decree  in  certain  particulars  unconnected  with  mesne  profits.  With  a  view  to 
execution  the  plaintiff  applied  to  the  Court  of  First  Instance  to  bring  the  decree 
into  conformity  with  the  judgment.  The  Court  having  made  an  ordei  accord- 
ingly, it  was  objected  in  the  High  Court  on  revision  that  the  order  was  made 
without  jurisdiction* 

field,  that  the  jurisdiction  of  the  Court  of  First  Instance  to  amend  the  decree 
under  Section  206  was  ousted  by  the  confirmation  of  his  decree  on  appeal 
[F.,  22  M.  293  (294)  ,  P  L.R    (I'M)  528;  Appr.,  4  M  LT.  341;  R.,  32  M    416=2  Ind. 
Cas,  802—19  M  L.I   388  (392)  =6  M  LT   135;  o  CL.T   542;  9  C  W.N  605  (607); 
10  tnd    Cas.  96  (97)  ;  Exp).,  10  M  L.J    216  ] 

PETITION  under  Civil  Procedure  Code,  Section  622,  praying  the  High 
Court  to  revise  the  order  of  S  Dorasami  Ayyangar,  District  Munsif  of 
Valangiman,  dated  28th  December  1889,  and  made  on  civil  miscellaneous 
petition  No.  1087  of  1889. 

In  the  'last-mentioned  petition  the  plaintiff  in  original  suit  No.  137  of 
1886,  on  the  file  of  the  District  Munsif,  applied  under  Civil  [215]  Proce- 
dure Code,  Section  206,  for  the  amendruent  of  the  decree  in  that  suit  by 
bringing  it  into  conformity  with  the  judgment.  Tn  the  suit  above  referred 
to  the  plaintiff  sought  to  recover  his  half  share  in  the  property  of  his 
family  together  with  mesne  profits,  and  in  its  judgment  the  Court  recorded 
that  the  plaintiff  was  entitled,  inter  aha  to  recover  mesne  profits  from 
the  month  of  August  1885;  but  there  was  no  declaration  with  reference  to 
this  matter  inserted  in  the  decree,  which  provided  merely  that  the  amount 
to  be  paid  to  the  plaintiff  on  account  of  mesne  profits  should  be  ascertained 
in  execution  An  appeal  was  preferred  against  this  decree  which 
was  modified  by  the  District  Court  in  regard  to  certain  particulars  not 
relating  to  the  mesne  profits.  On  the  plaintiff  proceeding  to  execution 
in  respect  of  mesne  profits,  he  was  met  with  the  objection  that  the  decree 
was  too  vague  to  be  executed  by  reason  of  the  omission  to  fix  the  period  for 
which  the  plaintiff  was  entitled  to  recover  mesne  profits.  He  accordingly 
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preferred  his  petition  for   amendment   above  lef erred  to,    and   the   District 
Munsif  passed   an   order   as  prayed   by   him  rjEC 

Defendant   No     1   preferred  this   petition   under  Civil   Procedme   Code,       

Section    622  FULL 

Subiarnanya  Ayyar,   for  petitioner.  BENCH. 

Badagopachanar,  for  respondent  _ 

This  petition  first  came  on  for  hearing  on  the  15th  September  1892  IB  M.  214 
before  MLTTUHAMI  AYYAR  and  WILKINSON  JJ  ,  when  the  Court  made  the  (F.B.)  = 
following  s  M.L.  J. 

39. 

ORDER  OF  REFERENCE  TO  FULL  BENCH 

The  decision  in  Sundara  v  Subbanna  (1)  was  dissented  from  in 
Muhammad  Sitlaiman  Khan  v  Muhammad  Yar  Khan  (2),  and  in 
Chathappan  v  Pydcl  (3),  the  learned  Judges  said  that  if  it  had  been 
necessary  to  decide  the  question,  the)  \\ould  have  referred  the  matter 
to  the  Full  Court  The  final  decjiee  in  the  piescnt  case  was  the  decree  of 
tihe  Appellate  Court,  and  the  only  Court  which  had  jurisdiction  lo  amend 
that  decree  was  the  Court  of  the  District  Judge  — (See  Manavil\raman  v 
Unmappan  (4)  and  cases  quoted  there) 

We  therefore  refer  the  following  question  to  the  Full  Bench  — 
Whether  the  jurisdiction  of  the  District  Munsif  to  amend  the  decree  under 
Section  206  was  ousted  b\  the  confirmation  of  hm  decree  bv  the  District 
Court  on  appeal 

[218]  This  petition  came  on  for  hearing  on  the  23rd  November  1893 
before  the  Full  Bench 

Mahadcva  Ayyar,   for  petitioner. 

Rajagopalachanar,  for  respondent 

Reference  was  made  in  the  argument  to  Civil  Procedure  Code,  See- 
tions  230,  235,  545,  579,  582,  587,  610;  Limitation  Act,  Schedule  II, 
Article  176,  Knshto  Kml\ur  Roy  v  Rayah  BuTTodacaunlt  Roy  (5),  NOOT 
Ah  Chowdhun  v  Kom  Meah  (6),  and  Daulat  and  Jagjivan  v  Bhuhandaa 
Manelchand  (7),  as  well  as  to  the  cases  mentioned  in  the  ordei  of  reference 

JUDGMENT  OF  THE  FULL  BENCH 

We   are  of  opinion  that   when  there   has  been   an   appeal   against  the 
decree  of  the  District  Munsif  and  a  decree  has  been  passed  thereon,   the 
District  Munaif  has  no  longer  any  power  to  amend  his  decree 
We  therefore  answer  the  question  in  the  affiimntive 
This   petition   coming  on   for   final   disposal   before   MrrrrsAMi   AYY\H 
and   SHEPHARD,   JJ  ,    the   Court   delivered    the   following 

JUDGMENT   (FINAL) 

Following   the   ruling   ot   the   Full    Bench    we    dismiss   the   petition   toi 
amendment  and  cancel  the  amendment  made,  with  reference  to  it 
The   petitioner  is  entitled  to  his  costs 
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J>EC  20.  APPELLATE  CIVIL. 

Before  Mr.   Justice   MuUuaami  Ayyar  and  Mr.   Justice   Best. 


VENKATA  NARASIMHA  NAIDU  (Plaintiff),  Appellant  v.   KAMASAMI 
AND  OTHERS  Defendants),  Respondents.*     [13th  July,  1898  and  10th, 

16th  July  and  20th  December,  1894.] 
18  M.216.    £rj||  Recovery  Act  (Madras)— Act  VIII  of  1865,  Sections  g  and  u— Enforceable  terms 
of  patta — Established  rates  of  rent. 

The  Zemindar  of  Vallur  sued  certain  raiyats  in  his  pargana  of  Gudur  to  en- 
force the  acceptance  of  pattas  providing,  among  other  conditions,  that  Rshe 
raiyats  should  relinquish  their  holdings  at  the  end  of  the  term  unless  fresh  pat- 
tas were  tendered  to  them,  that  they  should  pay  half  the  cost  of  repairs  by  a  cess 
proportioned  to  the  wet  rate,  that  if  they  irrigated  dry  land  they  should  pay  a 
wet  rate  to  the  f217]  Zemindar,  as  well  as  the  water-rate  due  to  Government, 
that  they  should  not  cut  crops  without  permission  and  should  supply  grass  and 
vegetables  to  the  Zemindar's  servants  It  appeared  that  in  1853  the  pargana  in 
question  was  surrendered  to  Government  who  restored  it  subject  to  the  payment 
of  a  newly  assessed  peishcush  in  1862,  a  date  when  the  present  defendants  were 
already  in  occupation  of  their  respective  holdings.  In  the  interval,  Government 
collected  village  rents  in  money  The  pargana  was  not  surveyed  and  a  money 
assessment  fixed  prior  to  1859  The  District  Judge  expunged  the  conditions  in 
the  patta  above  referred  to  and  held  that  the  Zemindar  was  entitled  to  collect  by 
way  of  rent  from  the  raiyats  respectively  the  quota  of  the  village  rents  which 
each  raiyat  paid  in  1861.  He  found,  however,  that  there  was  no  contract  ex- 
press or  implied  as  to  the  rent  to  be  paid ;  and  that  prior  to  1851  the  raiyats  held 
their  lands  under  the  Zemindar  on  the  sharing  system,  and  that  for  the  first  year 
after  the  restoration  of  the  pargana  the  arrangement  enforced  by  Government 
had  remained  in  force,  but  that  from  1863  to  1870  the  sharing  system  was  in 
force  and  varam  was  paid  by  the  raiyats,  after  which  for  five  years  individual 
money  rents  were  collected,  and  then  there  were  two  leases  with  money  rents 
each  for  a  period  of  five  years: 

Field,  (i)  that  the  conditions  in  the  patta  above  referred  to  were  unenforce- 
able and  had  been  rightly  expunged ; 

(2)  that  the  plaintiff's  rights  were  not  limited  by  the  rates  of  rent  paid  to 
Government  in  1861,  but  that  the  rent  should  be  discharged  in  kind  according  to 
the  established  rate  of  varam  in  the  village ; 

(3)  that  the  plaintiff  was  entitled  to  recover  from  the  raiyats  half  the  water- 
tax  payble  on  the  poramboke  lands  irrigated  from  the  Kistna  anicut 

[R.,  9  Ind  Cas    41   (44)=9  MLT    191=(1911)   1   M.WN.  6] 

SECOND  appeals  Against  the  decrees  of  G.  T.  Mackenzie,  District 
Judge  of  Kistna,  in  appeal  suits  Nos.  1888  to  1395  of  1890,  modifying  the 
decisions  of  W.  E.  Hall,  Assistant  Collector  of  Kistna,  in  summary  suits 
Nos.  452  to  459  of  1889. 

Suits  under  Rent  Recovery  Act  by  the  Zemindar  of  Vallur  against 
certain  tenants  on  his  Zemindari  to  enforce  the  acceptance  of  pattas  and 
execution  of  muchalkas.  The  Assistant  Collector  directed  that  certain 
modifications  be  made  in  the  pattas  tendered  by  the  Zemindar.  Against 
this  decision  the  Zemindar  and  the  tenants  preferred  appeals  and  memo- 
randa of  objections,  respectively,  with  the  result  that  the  District  Judge 
modified  the  decision  of  the  Assistant  Collector  and  declared  what  should 
be  the  terms  of  the  pattas  which  the  Zemindar  should  impose  upon  his 
raiyats.  From  the  pattas  actually  tendered  he  directed  that  certain 
conditions  should  be  expunged,  vis.,  conditions  that  the  raiyat  should 
relinquish  his  holding  at  the  end  of  the  term  unless  a  new  patta  is  tendered 

*  Second  Appeals  Nos.  449  to  456  of  1892. 
600 


**  ..      I  '  J 

VIj  VENKATA    NARASIMHA     NAIDU     V      RAMASAMI  18  Mad.  219 

to  him,   (2)  that  the  raiyat  should  pay  half  the  cost  of  repairs  by  a  cess       Igftd 
proportioned   to   the    wet   rates,    (3)    that    the   raiyat   iingatmg   dry    landl*r)EC  20 

should  pay    a   wet   rate   to  the   Zemindar   as   well   as   the   water-rate   due       '__ 

to  Government,    (4)   that  the  raiyat    [218 J    should   not   cut   crops   without     APPEL. 
the  Zemindar's  permission  and  that  he  should  supply  grass  and  vegetables 
to  the  Zemindar's  servants      With  regard  to  the  rates  of  rent  the  Judge      CIVIL 
found  that  there   was  no  implied   contract   ami   hold   that   the   settlement       __ ^ " 
rates   were  the  proper  rates  for  lash    1299,    to   which   these   suits   related     17  j^  219 
He  pointed  out  that  in   1853   that  portion  of  the  plaintiff's   Zemmdan  in 
which    were    situated    the    lands    now    in    question,    viz  ,    the    village    of 
of  Mukkollu,  had  been  given  up  to  Government  because  it  hardly  defrayed 
its  peishcush      In  1861,  the  Government,  by  Government  Order,  No    1214, 
dated  18th  June,   restored  the  Gudui   estate   to  the  Zemindar  "as  an  act 
of  grace  and  not  of  right  on  such  peishcush  as  may  be  adapted  to  its  im- 
proved condition  "     During  the  time  when  the  estate  was  in  the  hands  of 
Government,   a  period  to  which  dated  the  tenancy  of  the  present  defend- 
ants,  the  settlement  rates   were  imposed  b}    Government,   but   it  was  left 
in  doubt  whether  this  took  place   before  or   after   1st  January    1859      The 
District    Judge    referred    to    Pdlanui^pa    v     Hoya    (1)    as    an    authority    for 
saying   that   the    Zemmdai    was   entitled,    nuclei    the    uj-grant    of    1861,    to 
collect  the  revenue  at  those  assessed  rates  only 

The  plaintiff  prefeired  these  second  appeals  against  tin1  deciees  ol  the 
District  Judge 

Pattabhirama  Ayyai ,  foi   appellant. 

Parthasradhi   Ayyangat    and   So  shag  in   Ayyai ,    tor   tcspondents 

These  second  appeals  came  on  for  hearing  on  13th  July  1893,  when 
the  Court  (MuTTUHAMi  AYYAR  and  DAVIES,  JJ  )  made  the  following 

ORDER 

There  is  no  finding  as  to  \vhat  aie  the  iates  that  the  Judge  consideis 
to  be  binding  The  Government  Oidei  to  which  he  refeis  is  not  m  evi- 
dence Nor  do  the  judgments  ot  either  of  the  courts  belowr  specify  the 
settlement  rates  The  parties  were  at  issue  on  the  question  of  rates  and 
the  appellant  is  therefoie  cleail)/  entitled  to  a  finding  as  to  what  those 
rates  are  Theie  is  no  decree  of  the  Assistant  Collector  on  lecord  and 
the  deciee  of  the  District  Judge  docs  not  mention  any  rates  Under 
Section  11  of  Madras  Act  VIII  o«f  1865,  the  settlement  nites  prescribed 
for  adoption  must  have  been  on  a  survey  made  pievious  to  1st  January 
1859,  as  noted  by  the  Judge,  but  the  Judge  has  not  decided  this  [219) 
question  It  does  not  appear  that  the  plaintiff  had  an  opportunity  of 
showing  that  what  was  assigned  undei  the  Government  Order  was  not 
limited  to  the  Government  revenue  We  must  theiefore  ask  the  Judge  to 
return  findings  on  the  following  questions  — 

(1)  Whether    the    lands    have    been    surveyed    bv    Goveinment    pre- 

vious to  1st  January  1859,   and  it  so,   what  money  rent  was 
fixed  thereon? 

(2)  If  the  first  issue  is  found  in  the  negative,  what  was  the  nature 

of  the  interest  assigned  under  the  Government  Order  of  the 
18th  June  1861? 
(8)  What  are  the  rates  to  be  inserted  in  the 
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Judge  finds  there  was  no  implied  contract,  and  as  this  is  a  ques- 
°^  fftc^»  we  must  accept  the  finding. 

The  Judge  also  finds  that  certain  conditions  in  the  patta  are  unreason- 
able and  has  expunged  them  We  see  no  reason  to  differ  from  his  findings 
on  this  point. 

The  return  to  the  issues  specified   above  will  be  made  within  eight 
_      weeks  from   the  receipt  of   this  order      Each  party   will   be   at  liberty   to 
18  M.  216*   adduce  fresh   evidence.       A   copy   of   the   Government   Order  of  the   18th 
June  1861   and  the  issue  paper  (if  any)  should  also  be  forwarded  to  this 
Court  with  the  findings.     Seven  days  will  be  allowed  for  finding  objections 
after  the  finding  has  been  posted  up  in  this  Court, 

In  compliance  with  the  above  order,  the  District  Judge  submitted 
the  following 

FINDING. 

The  Gud  u  r  pargana  in  the  Vallur  Zemindari  is  said  to  have  been 
attached  for  arrears  in  1851  by  the  Collector  of  Masulipntain  In  1853,  the 
Zemindar  surrendered  the  pargana  to  Government,  but  in  1861,  Govern- 
ment decided  to  restore  it,  and  it  appears  to  have  been  restored  in  1862. 

The  defendants  in  the  present  suits  have  called  five  witnesses,  who 
say  that,  when  the  pargana  came  under  the  Collector  of  Masulipatam  in 
1851,  the  villages  were  surveyed,  and  that  money  rents  were  imposed 
upon  the  fields.  The  Zemindar  calls  six  witnesses,  who  say  that  the 
system  followed  by  the  Collector  of  Masulipatam  was  to  impose  a  lump 
sum  on  each  village,  and  that  the  raiyats,  amongst  themselves,  classified 
their  lands  and  arranged  what  each  was  to  pay,  so  as  to  make  up  the 
total  which  the  Collector  required  from  each  village.  Both  sides  rely 
upon  documents.  The  raiyats  produce  the  village  accounts  which  show 
classification  of  fields  and  money  rents  due  by  individuals.  The  Zemindar 
relies  upon  a  village  rent  lease  for  a  [220]  whole  village  signed  by  Mr.  T 
D.  Lushingtion  who  was  Collector  of  Masulipatam  from  1849  to  1855. 

Although  I  have  studied  Act  VIII  of  1865  for  the  last  twenty  -four 
years,  I  have  never  been  able  to  find  out  why  the  date  1st  January  1859 
was  inserted  in  Section  11  of  that  Act  or  what  surve\  and  money  assess- 
ment in  Zemindari  tracts,  the  framers  of  that  section  had  in  mind.  I  do 
not  know  of  any  survey  or  any  money  assessment  on  fields  in  any 
Zemindari  estate  in  the  Madras  Presidency  .  I  have  never  met  any  per- 
son who  could  give  any  explanation  of  this  section  and  I  can  find  nothing 
in  the  statement  of  objects  and  reasons  for  the  Act. 

I  am  disposed  to  believe  the  Zemindar's  witnesses  who  say  that  the 
Collector  of  Masulipatam  imposed  village  rents  from  1851  to  1861.  That 
would  be  in  accordance  with  the  Revenue  Administration  which  then 
existed  in  the  Masulipatam  district.  (See  page  355  of  the  Kistna  District 
Manual.) 

These  village  rents  were  fixed  by  the  Collector  upon  the  best  estimate 
he  could  frame  of  the  capability  of  the  land  and  for  the  purposes  of  this 
estimate  the  fields  were  classified  and  individual  money  rents  were  impos- 
ed by  the  villagers  themselves,  but,  so  far  as  the  Collector  was  concerned, 
all  the  raiyats  of  the  village  were  jointly  and  severally  liable  for  the 
whole  village  rent.  I  cannot  find  that  this  system  of  village  rents  with 
a  rough  individual  adjustment  of  the  burden  was  u  survey  and  a  fixing  of 
money  assessment  on  the  fields,  within  the  meaning  of  Section  11  of  the 
Bent  Act.  f 
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I    am   next    directed    to  find-  what    w  ab    the    nature    of    the    interest 
assigned   under   the    Government    Cider    of    the    18th    June    1861.        That   QEC  20 
order  restored  the  pargana  to  the  Zemindar  and  the  view  I  take  of  the  ' 

matter  is  as  follows  —  \PPEL- 

It  may  be  that  Government  has  the  power  to  mciease  a  raiyat's  cist,     *LATE 
but,    when    Government    assigns    that    land   revenue    to    a    Zemindar,    the     CRIMI- 
Zemmdar  can  collect  only  the  cist  \vhich  the  laiyat  was  then  paying  to        NAL 

Government   and  cannot  inciease  the   amount      As   authority  tor  the  pro-       L 

position,   I  cited  bpecial  appeal  suit  No     15  of   1812  in  \vlnch  the   8 udder   jg  M  216 

Court    reinstated    a    raiyat    at    the    rates    prevailing    betoie    the    peimanent 

settlement,  and  Palamapixi  v    Haya  (1)  wheie  Turner,  C    J  ,  and  Hutchms, 

J  ,   held   that   Section   11   ol   the   Kent   Act   does  not   enable   a   landloid   to 

collect   moie      It   appeals   to  rne    that   these   two   decisions   have   conferred 

this   light   upon   the   ratals   who   hold   undei    Government   111   the    Madras 

Presidency       It  appear^  to  me  that  when   the  Zemindai   oi'   Vallui    suircn- 

dered    thib    paigana    to    Government    in    [221]    1853,    the    iai)ats    in    that 

pargana   at  once   became  raiyats  holding  undci    Government   with   all  their 

rights       It  follovvb  that  in   1801   Government   had   not  the  power   to  thrust 

back   these   raiyats   into   then    foimer   status       Government   in    1861   might 

make  what  .stipulations  seemed  fit  about  peishcush  and  such  matters,   but 

could    not    coniei    upon    the    Zemindai    against    the    uuyats'    powers    which 

the  case-law  of  tins  Presidency  does  not  peimit 

Tins  is  a  large  question  in  thib  district  Except  the  Palnad  taluk, 
all  tins  district  wa&  once  held  by  Zemindai s  Alan>  of  these  estates 
weie  attached  and  sold  loi  aricais  and  bought  in  by  Government,  so  that 
now  the  gi eater  pait  of  the  district  is  directly  nuclei  the  Collector  The 
raiyats  m  those  tracts  which  once  weie  Zcmmdaii  estates  me,  heated  in 
every  respect  by  the  Courts  as  aie  raiyats  in  tiacts  that  have  always  been 
under  Government  It  would  astonish  these  raiyuts  to  be  told  that 
Government  could  now  hand  them  back  again  to  the  old  pensioned  Zemin- 
dars who  live  in  their  ruined  forts  in  the  Kistna  district  and  that  these 
Zemindars  could  then  enhance  the  rents  of  all  rai^ats  who  could  not 
prove  occupation  from  1801  But  this  consequence  will  follow  if  the  High 
Court  now  decides  that  Government  had  powei  to  reduce  defendants  to 
their  former  status  Most  of  Zemindans  in  this  district  weie  sold  in 
1846  That  is  only  forty-seven  ^ears  ago  Jf  the  eight  ^eais  from  1853 
to  1861  will  not  protect  the  defendants,  the  I'oit) -seven  \eais  from  1846 
to  1893  will  not  protect  the  mass  of  raivnts  in  the  Kistna  distnet 

Whether  this  view  be  unsound  ov  not,  the  presumption  is  that  the 
grant  in  1861  was  a  fresh  grant  It  will  be  remembeicd  how  the  Privy 
Council  hold  that  theie  was  a  fresh  grant  of  Nu/vid  in  1802  Jia/u 
Venkata  Rao  v  Couit  of  Waids  (2)  The  burden  is  upon  the  Zemindar  to 
show  that  the  grant  purported  to  lestore  to  him  the  lights  he  had  over 
his  raiyats  in  1853  Tins  the  Zemindar  has  'not  shown  All  he  has 
produced  is  Board's  Proceedings,  No  1878,  dated  20th  Maich  1862, 
which  cites  a  sentence  from  the  Government  Ordei,  proposes  certain 
settlement  rates  as  a"  basis  for  the  calculation  of  the  new  peishcuah  and 
recommends  Government  to  distinctly  provide  that  the  Zemmdnr  shall 
settle  with  the  ruiytits  at  the  rates  assumed  in  this  calculation  It  is 
not  known  what  orders  were  passed  bv  the  Government  upon  this  recom- 
mendation 

(i)  7  M  325.  U)  2  M    u8 
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I  therefore  find  that  the  grant  of  this  pargana  in  1861  was  a  fresh 
DfiC,  20.  grant  and  that  the  Zemindar  cannot  lev\   from  defendants  more  than  the 
..***_      rates  which  they  were  paying  to  Government  at  the  time  of  the  grant. 
AfrPEL*  [222]  The  question  next  arises  what  these  rates  were.     It  is  admitted 

LATE      that  before  1851  the  defendants  held  under  the  Zemindar  on  the  sharing 
CIVIL,     system.      Their    second    \\itness,    the    karnam,    has    extracted    from    the 

accounts  which  were  the  basis  of  the  Collector's  village  rents  a  statement 

18  M.  216.  showing  what  defendants  then  paid  and  those  are  the  rates  which  they 
now  claim.  The  Zemindar  made  no  change  in  the  first  year  after  he  got 
back  the  pargana,  then  for  seven  years  the  sharing  system  was  in  force, 
then  for  five  years  individual  mone>  rents,  and  for  two  periods  t)f  five 
years  there  were  leases  with  mone^  rents,  and  in  fusli  1296  and  subse- 
quently there  have  been  disputes  and  the  defendants  have  refused  to  pay 
more  than  what  they  called  "  settlement  rates,"  tjiat  is,  the  rates  which 
they  paid  when  under  Government.  I  am  of  opinion  that  the  subsequent 
payments  do  not  constitute  an  implied  contract  to  pay  higher  rates  and 
that  defendants  are  entitled  to  pattas  tit  the  rates  which  they  paid  to 
Government. 

These  rales  are  us  follows,  as  detailed  in  the  statement  prepared  by 
the  karnam:  — 

ACHES.         RS.  A.  P. 

449.  Chandana  Rainaswaiiu  .  .  2-33  5     7  10 

450.  Sammeta   Sami  ...         18-62        43  11     1 

451.  Ambati  Venkatasami  ...         20-12         17     4    0 

452.  Chandana  Venkatusami         ...          4-98        12    6    6 

453.  Sammeta  llaghavayya  ..  5-46        29    6    0 

454.  Chandana  Venkataratnam     .  16-9        48    0    9 

455.  Sammeta  Subbanna  ...         20-16        21     7     4 

456.  Chandana  Ratnam  ...  2-36        13     9    8 

The  High  Court  calls  for  the  issue  paper.  The  only  issue  paper  is 
the  remarks  printed  at  the  opening  of  the  Assistant  Collector's  judgment. 

This  finding  will  be  submitted  to  the  High  Court. 

These  second  appeals  next  came  on  for  hearing  on  10th  and  16th 
July  1894,  when  the  Court  made  the  following  order. 

The  parties  were  represented  as  before. 

ORDER. 

Appellant  is  Zemindar  of  Vailur  in  the  District  of  Kistna  and  res- 
pondents are  raiyats  cultivating  lands  in  the  pargana  of  Gudur  which  is 
part  of  the  Zemindari.  For  fasli  1299  the  former  tendered  pattas  which 
the  latter  refused  to  accept.  Thereupon  the  Zemindar  brought  the  suits 
from  which  these  second  appeals  arise  to  enforce  acceptance  of  the  pattas 
under  Section  9  of  Act  VIII  of  1865.  But  the  Judge  found  on  appeal 
that  they  were  not  such  as  the  tenants  were  bound  to  accept  and  that 
the  latter  properly  objected  to  certain  conditions  and  rates  of  [223]  rent 
embodied  in  the  puttas.  The  Judge  then  proceeded  under  Section  10  of 
the  Act  to  decide  what  pattas  ought  to  be  offered  and  in  so  doing  declared, 
inter  alia,  that  respondents  are  liable  to  pay  only  those  rates  of  rent 
which  they  paid  to  Government  at  the  time  when  the  pargana  was  res- 
tored to  the  Zemindar,  viz.,  1862.  It  is  urged  on  appellant's  behalf  that 
this  declaration  is  contrary  to  the  provisions  of  Section  11  of  Act  VIII 
of  1865. 
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It  was  admitted  before  the  Judge  that  prior   to  1851  the  raiyats  held 
iheir  lands  under  the  Zemindar  on  the  sharing  system      In  1851  the  Col-   £)EC   20. 
ector  of   Masuhpatam   attached   the   parguiui  for   arrears   of   peishcush,    in  ' 

L853  the  Zemindar  surrendered  the  pargana  to  the   Government,    in   1861     APPEL- 
jhe  Government  decided  to  restore  it,  and  in  1862  it  actually  rebtored  the       LATE 
pargana   to  the   Zemindar   subject    to   the   payment   of    a   prishcush   which      CIVIL 

was   fixed    with   reference   to   its    then    improved    condition         During   the ' 

period  when  the  pargana  was  under  the  Government,  village  rents  were  is  M. 211. 
levied  according  to  the  Revenue  Administration  then  in  vogue  in  the  District 
}f  Masuhpatam  The  village  rents  were  money  rents  The  Collector  fixed 
the  rent  due  on  each  village  upon  the  best  estimate  which  he  funned  ot 
fche  capability  of  the  lands  situated  therein,  and  held  the  laiyuts  jointly 
and  severally  responsible  for  the  entire  amount  charged  on  the  village 
The  laiyats  without  his  mteivention  appoi turned  the  runt  so  fixed  upon 
bheir  individual  holdings  and  recognised  this  rough  individual  adjustment 
of  the  butdeii  imposed  by  the  Collector  .is  regulating  the  quota'  pn>  able 
on  each  holding  It  is  the  quota  each  mix  at  paid  at  the  time  of  the  re- 
grant  that  is  now  claimed  by  the  respondents  and  recognised  by  the  Judge 
as  the  rent  payable  by  them  to  appellant  Aftci  the  par^ana  wab  restored 
in  1861,  the  Zemindar  made  no  change  lot  the  first  year  For  the  next 
seven  yeais  the  sharing  system  \vus  in  ioice  and  \aiam  \vas  paid  by  res- 
pondents Then  for  five  years  individual  monu\  rents  \\ere  collected 
Afterwards  theic  woie  two  leases  with  irionev  lents,  each  lor  a  period  ot 
five  years  Upon  these  tacts  the  Judge  found  with  reference  to  the 

provisions  of  Section  11  of  the  Rent  Act,   that  there  uas  no  contract  ex- 
press or  implied  as  to  the  rent  to  be  paid      He  also  tound  that  the  pmgana 
was  not  surveyed  and  a  money  assessment  fixed  upon  the  fields  pnor  to 
1859  as  contemplated  in  that  section      Upon  these  findings,  which  we  must 
accept  on  second  appeal,  it  is  clear  that  Rules  I  and  II  contained  in  Section 
11  of  Act  VIIT  of  1865  do  not   [224]    apply       Instead  of  then  proceeding 
to  apply  rule  111,  embodied  in  Section  11,  the  Judge  held  that  the  rate  of 
money  rent  paid  by  respondents  to  Government  at  the  time  of  re-grant  is 
the  proper    rent  now   payable   to   appellant   by   respondents      In   his  judg- 
ment,  however,   he   specified  only   the  name  ot   each   raijat,    the   aggregate 
extent  of  his  holding  and  the  amount  of  rent  paid  by  him  to  the  Govern- 
ment instead  of  the  rate  of  lent  and  the  description  of  land  comprised  in 
each  holding  and  itg  extent      We  are  unable  to  concur  rn  the  opinion  that 
the  rent  paid  rn   1861  to  the  Government  rs  all  that  is  payable  to  appel- 
lant      It  must  be  observed  that  "even  on  the  view  that  the  grant  of  1861 
was  a  new  grant,   it  was  the  grant  of  a  permanently-settled  estate  in   the 
pargana    and    the    incidents    attaching    to    such    giant    have    to    be    deter- 
mined   wrth    reference    to    the    provisions    of     Regulation    XXV    of    1802, 
as   explarned  by   Regulatron   IV   of    1822   and   to   the   terms   ot   the   grant 
In  the  cases  before  us  the  grant  or  the  Government  Order  No    1214,  dated 
18th  June  1861,  under  whrch  it  was  made,  rs  not  rn  evidence       Subsequently 
to  the  date  of  the  grant,  the  rents  levied  for  more  than  twenty  years  were, 
as  already  shown,  not  limited  to  the  money  rents  pard  bo  the  Government 
in   1861      There  is  no  prooi   nor  finding  that   the   grant   expressly   limited 
the   rent    which    the    grantee    \\KS    entitled    to    collect       Iir    support    of    his 
oprmon,    however,    the   Judge   relies   on   two   decisions    as    constituting    the 
case  law  of  this  Piesidency  on  the  subject      Palann\itpa  \     Haija  (1)  was  B 
case  decided  between  a  raiyat  find  an  Inarndnr  whose  mam  did  not  consist 

~^~     (0  7 
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in  the  grant  of  land  but  in  the  assignment  of  one-third  of  the  revenue  due 
DEC  20    tnereon  auc*  m  an  arrangement  made  in  1868  by  the  Collector  with  the 
*      '    Inamdar  to  the  effect  that  the  remaining  two-thirds,  which  the  raiyat  paid  ' 
direct    to    Government    till    then    as    quit-rent    should,  thenceforward    be 
collected  by  the  Inamdar  and  paid  by  him  to  Government.     The  ground 
of  decision  was  that  the  limited  character  of  the  mam  tenure  showed  that 

the  only  patta  which  the  Inamdar  was  entitled  to  grant  was  a  patta  pre- 

i$M,  216.  scribing  payment  of  the  revenue.  In  the  cases  before  us,  the  appellant  is 
the  grantee  of  a  permanently-settled  estate  who  is  entitled  to  waste  land 
and  to  lands  relinquished  by  raiyats  in  the  pargana  and  who  has  an 
interest  in  occupied  laud  as  landholder  though  -only  subject  to  the  prior 
rights  already  vested  in  the  tenants.  The  raiyats  [225J  in  occupation 
at  the  date  of  the  grant  in  1861  ma)  have  rights  ot  occupancy  as 
against  appellant,  but  v\e  see  no  reason  to  hold  that  the  rent  actually 
paid  then  \\as  rent  fixed  in  perpetuity.  The  Judge  himself  observed 
that  it  might  have  been  competent  to  Government  to  revise  it.  Even 
assuming  that  assessment  paid  in  18(31  constituted  the  assets  upon  which 
peishcush  \\as  fixed,  vse  think  that  by  reason  of  the  permanent  settle- 
ment the  relation  of  land-lord  and  tenant  A\lnch  existed  between  the 
Government  and  the  raiyats,  \\ith  such  incidents  as  the  law  and  the  con- 
ditions of  the  grant  attached  to  it  passed  to  the  Zemindar. 

The  other  decision  relied  on  by  the  Judge  is  that  in  Sadar  Adaulat 
No.  15  of  1812.  In  that  case  one  Ramasami  Ay  urn  holding  lands  under 
a  mirasi  tenure  of  which  he  had  been  deprived,  sued  the  Zemindar  ot 
Ponneri  to  recover  possession  of  those  hinds  and  damages  sustained  in 
consequence  of  his  dispossession  by  the  Zemindar,  and  further  to  compel  the 
latter  to  grant  him  a  patta  under  Section  9  of  Regulation  XXX  of  1802. 
TluT  Zilla  Court,  the  Provincial  Court  and  the  Court  of  Sadar  Adaulat 
upheld  the  claim  to  recover  possession  of  the  lands  and  damages  and  to 
obtain  a  patta.  As  regards  the  rent  for  which  a  patta  should  be  tendered, 
the  Zilla  Court  and  the  Provincial  Court  held  that  it  should  be  a  money  rent 
at  the  annual  fixed  beriz  of  star  pagodas  60-6-16  which  amount  vvas  assessed 
on  the  land  in  question  and  paid  by  the  raiyat  to  the  Government  in  the  year 
Raudri  (when  the  permanent  settlement  was  made);  but  the  Court  of  Sadar 
Adaulat  set  aside  this  decision  observing  that  there  was  not  a  tittle  of 
evidence  to  show  that  a  right  to  a  patta  with  money  rent  paid  to  Govern- 
ment m  the  year  Raudri  existed  on  the  part  of  Ramaswarni  Ayyar,  that 
the  evidence  showed  that  the  rent  was  not  fixed,  but  was  derived  from  a 
division  of  the  produce  which  must  fluctuate  with  the  seasons  and  the 
commutation  price,  and  that  Ranmswami  Ayyan  vvas  only  entitled  to 
receive  a  patta  defining  the  rate  of  division  of  the  produce  which  rate  was 
as  prescribed  by  Section  9f  Regulation  XXX  of  1802,  to  be  determined 
according  to  the  rates  prevailing  m  the  year  preceding  Jjhe  assessment  of 
the  permanent  xamnia  on  those  lands.  This  decision  does  not  appear  to 
us  to  support  the  proposition  put  forward  by  the  Judge,  that  the  berifc 
paid  to  the  Government  in  the  year  in  which  the  permanent  settlement  was 
made  is  the  rent  properly  payable  by  the  raiyats  to  the  Zemindar.  On  the 
other  hand  it  appears  to  be  an  authority  against  such  proposition.  The 
[228]  reference  to  Section  9  of  Regulation  XXX  of  1802  was  a  reference 
to  the  rent  law  which  then  prescribed  the  mode  in  which  the  rates  of 
assessment  in  money  or  of  division  m  kind  were  to  be  determined. 

Thus,  there  being  no  case-law,  as  stated  by  the  Judge,  the  decision 
should  be  that  the  rent  be  discharged  in  kind*  according  to  the  vartun. 
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The   appellant  makes  that   claim  before  us   and  it  IB  in   accordance   with       1894 
the  proviso  of  rule  III  embodied  in  Section  11  of  Act  VIII  of  1865  DEC.  20, 

Before  we  finally  dispose  of  these  appeals,  we  must  ask  the  Judge  to 
ascertain  what  is  the  established  rate  of  varam  in  the  village  On  this 
point  additional  evidence  can  be  admitted 

The  finding  is  to  be  submitted  in  a  month  from  date  of  receipt  of 
this  order  in  the  Lower  Appellate  Court,  when  seven  du\s  \\\\\  be  ulloued 
for  filing  objections  after  the  finding  has  been  posted  up  in  this  Coint  HIM. 211. 

In  compliance  with  the  above  order  the  District  Judge  submitted  lua 
finding 

These  second  appeals  came  on  for  final  disposal  when  the  Court 
delivered  the  following 

JUDGMENT 

Though  the  Judge  concludes  his  finding  with  the  remark  that  there 
11  IB  no  established  rate  of  vuram  in  the  village,  '  it  JS  clear  from  his  return 
on  the  finding  called  for  that  the  rate  of  vanim  pievailing  in  the  village 
was  460  seeis  to  the  itiiyatu  and  440  to  the  Zemindar  out  of  ever)  900 
seers,  the  raiyat'a  460  including  57  secis,  cobtb  ot  cultivation,  tiud  the 
Zemindar's  440  including  37  seers  tor  karnum  s  and  other's  teeb  As 
regards  water- tax  on  poramboke  lands  irrigated  from  the  amcut,  the 
Zemindar  is  entitled  to  recover  a  moiety  from  the  raiyats  The  pattu 
will  be  amended  as  indicated  in  our  foimei  order  and  m  accoi  dance  with 
the  above  finding. 

Each  party  will  bear  his  own  costs  of  this  appeal 


18  M.  227. 

[227]    APPELLATE  CIVIL 
Before    Mi     Justice    Muttuaami   Ayyar   and   Mr     Justice    Best 

CIIAKIIAPANI   (Counter-Petitioner  No     1),   Petitioner  v     V  \RVHALAMMA 
(Petitioner),    Respondent  *     [1th    August,     1894  ] 

Scheduled  Districts  Act— Act  XIV  of  1874— Guardian  and  Ward*  Ail— Act   Vill  of 
1890,   Section  i,  Clause   (2) — Scheduled  District — Agency  Rules 

A  petition  of  appeal  was  presented  to  the  Governor  in  Council  against  an 
ex-parte  order  made  under  the  ^Guardian  and  VVaids  Act,  iHgo,  by  the  Agent  to 
the  Governor  in  the  scheduled  district  of  Vizagapalam,  the  giouncl  of  the  peti- 
tion being  that  the  petitioner's  vakil  had  not  been  heard  The  appeal  'Was 
referred  to  the  High  Court 

Held,  (i)  that  the  Guardian  and  Wards  Act,  1890,  is  in  force  in  the  Agency 
Tracts,  although  no  notification  to  that  effect  had  been  made  undei  the 
Scheduled  Districts  Act, 

(2)   that   the   High   Court   had  jurisdiction   to   set   aside   the   e.\.--f>arte   ordei 
IN.F,    31    M     362=18    1U  L  J     2^2=3    MLT     2o4,    Appr.,    27    M     109=13    M  L  J 

151  (152)  ] 

PETITION  referred  to  the  High  Couit  under  rule  XXXI  made  under 
Acfc  XXIV  of  1839 

The  Agent  to  the  Governor  in  the  Yi/agapiitarn  district,  puj porting 
to  act  under  Guardian  and  W^rds  Act,  1890,  appointed  a  woman  to  be  a 
guardian  of  the  peison  and  property  of  an  mtaut  The  natural  father  of 
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^e  infant,  in  whose  possession  the  property  was,  objected  to  the  appoint- 
AUG.  7.  men*  on  various  grounds,   but  he  was  ill  and  did  not  appear  when  the 

appointment  was  made.     A  subsequent  application  to  have  the  order  of 

AFPEL-  appointment  set  aside  as  having  been  made  ex  parte  was-rejected.  The 
LATE  natural  father  appealed  to  the  Governor  in  Council  complaining  that  his 
CIVIL,  pleader  had  not  been  heard  and  the  petition  of  appeal  was  referred  to 

the  High  Court  as  above. 

18M.Z27.  The  Agency  Tract  of  Vizagapatam  is  a  district  scheduled  under  Act 

XIV  of  1874,  and  no  notification  had  been  under  that  Act  extending  the 
operation  of  the  Guardian  and  Wards  Act,  1890,  to  that  district. 
Mr.  J.  G.  Kernan,  for  petitioner. 
Seshagiri  Ayyar,  for  respondent. 

JUDGMENT. 

It  is  urged  on  behalf  of  petitioner  that  the  Guardian  and  Wards  Act 
is  not  applicable  to  the  scheduled  district  [228]  in  the  absence  of  a  noti- 
fication under  Section  5  of  Act  XIV  of  1874  We  find,  however,  that  the 
Act  VIII  of  1890  extends  to  the  whole  of  British  India  (see  Section  1, 
Clause  2).  Therefore  no  notification  under  Act  XIV  of  1874  is  necessary. 

It  is  urged,  on  the  other  hand,  on  Behalf  of  counter-petitioner,  that, 
under  Act  VIII  of  1890,  Section  47,  the  appeal  lies  directly  to  this  Court, 
and  that,  therefore,  the  petition  was  wrongly  presented  to  Government  in 
the  first  instance;  but  we  observe  that  the  order  appealed  from  is  not  that 
of  a  'District  Court'  but  of  the  Governor's  Agent,  and  therefore  we  derive 
our  jurisdiction  not  directly  from  Act  VIII  of  1890,  but  by  the  reference 
made  by  Government  under  Rule  XXXI  of  the  Agency  Rules  passed 
under  Act  XXIV  of  1839.  We  are  also  not  prepared  to  attach  weight  to 
the  objection  that  it  was  not  competent  to  Government  to  refer  to  us  a 
petition  such  as  the  present,  which  is  an  application  to  set  aside  an  ex 
parte  order  as  to  which  no  appeal  is  provided  in  the  Act.  Section  48  of 
the  Act  allows  us  to  interfere  under  Section  622  of  the  Code  of  Civil  Pro- 
cedure and  we  observe  that,  m  the  present  case,  the  Order  in  question  was 
passed  without  hearing  the  petitioner's  vakil.  The  Vakil  should  have 
been  heard  before  disposing  of  the  petition. 

We  &et  aside  the  order  and  remand  the  case  for  disposal  afresh  in 
accordance  with  law  after  hearing  the  petitioner's  vakil. 

The  costs  hitherto  incurred  \ull  abide  and  follow  the  result. 


18  M.  228=1   Weir  847. 
APPELLATE  CRIMINAL. 

Before  tiir  Arthur  J    H.   Collins,   Kt.,   Chief  Justice,   and 
Mr.  Justice  Parker. 


QUEEN-EMPRESS   v.      ANDI.* 
[22nd  November  and  5th  December,  1894.] 

Railways  Act— Act  IX  of  1890,  Section  12$— Permitting  a  cattle  to  stray  upon  a  rail- 
way— Discretion  of  Magistrate. 

When  the  owner  of  cattle  which  have  been  allowed  to  stray  upon  a  railway, 
is  prosecuted  under  Railway  Act,  1890,  Section  125  (i),  the  Magistrate  is  hound 
to  ascertain  whether  the  person  charged  was*  him  self  guilty. 
IF.,  34  A.  91   (92)=8  A.LJ.  1249=12  Cr.L.J    614  (615)=12  Ind    Cas  990.] 
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[229]  CASE  referred  for  the  orders  of  the  High  Court  by  H.  Moberly, 
Acting   District   Magistrate   of   Malabar,    under   Criminal   Procedure    Code, 
Section   438 
.     The  case  was  stated  as  follows  — 

In  calendar  case  No  2063  of  1894,  on  the  file  of  the  Calicut  Town 
Sub-Magistrate,  one  Mataparambath  Andi  was  prosecuted  under  Clause  (1) 
of  Section  125  of  the  Indian  Railway  Act,  because  his  cow  trespassed  on 
the  Madras  Railway,  which  is  provided  with  fences  suitable  for  the  ex- 
clusion of  cattle  Admittedly  a  cow  belonging  to  the  accused  did  stray 
on  the  railway  The  Sub-Magistrate  acquitted  the  accused  on  the  ground 
that  he  had  appointed  a  person  to  be  in  chaige  of  the  cow,  and  that  it  was 
owing  to  that  person's  negligence  that  the  cow  strayed  on  the  line 

Clause  (1)  of  Section  125  of  the  Act  runs  thus  — "  The  owner  or 
"  person  in  chaige  of  any  cattle  straying  on  a  railway  provided  with 
"  fences  suitable  for  the  exclusion  of  cattle  shall  be  punished  with  fine 
In  the  present  case  a  cow  strayed  on  a  railway  properly  fenced,  yet  no- 
body was  fined  I  submit  that  if  the  railway  authorities  prosecute  the 
owner,  the  ownei  must  be  fined,  no  matter  whether  he  had  placed  any- 
body in  charge  of  the  cattle  or  not  To  support  this  view  I  would  refer 
to  Clause  (2)  of  the  same  section,  which  leaves  it  to  the  railway  autho- 
rities to  decide  whether,  in  the  case  of  cattle  being  wilfully  driven  on  any 
i  ail  way,  tl^e  person  in  chaige  or  the  owner  shall  be  punished 

In  my  opinion  Section  125  of  the  Act  leaves  nothing  to  the  discretion 
of  the  Magistrate  If  an  offence  has  been  committed,  the  Magistrate 
must  fine  the  person  prosecuted,  whether  he  be  the  owner  or  the  person 
in  charge  of  the  cattle 

The  Government  Pleader  and  Public  Prosecutor  (Mr  Powell),  for  the 
Crown 

JUDGMENT 

Section  125,  Clause  (1)  of  the  Railways  Act,  makes  punishable  the 
negligence  of  the  owner  or  pcison  in  chaige  ol  any  cattle*  which  stray  upon 
the  line  The  section  recognizes  the  obligation  of  the  owner  to  pre- 
vent the  cattle  from  straying,  while  at  the  same  time  it  provides  that  the 
negligence  of  the  peison  in  charge  may  be  punished  There  is  nothing  in 
the  clause  to  restrict  the  discretion  of  the  Court  in  ascertaining  upon 
whom  the  fault  really  lies  and  awarding  the  punishment  accordingly 

[230]  The  second  clause  of  the  same  section  makes  punishable  wilful 
acts  of  driving  or  knowingly  permitting  cattle  to  be  upon  a  railway  line, 
and  provides  that,  at  the  option  of  the  railway  administration,  the  owner, 
instead  of  the  person  in  charge  shall  be  punishable.  This  provision  is  of 
a  very  penal  character,  and  it  removes  the  discretion  as  to  the  person  to 
be  held  liable  to  punishment  from  the  Court  to  the  railway  authorities 
No  such  discretion  is  given  to  the  railway  administration  when  the  stray- 
ing of  the  cattle  has  been  through  negligence  There  is  nothing  to  restrict 
the  power  and  duty  of  the  Magistrate  to  ascertain  in  such  cases  whether 
the  person  charged  has  himself  been  guilty 

In  the  case  referred  WTC  are  of  opinion  that  the  acquittal  of  the  owner 
was  correct. 
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APPELLATE   CRIMINAL. 

Before  Mr.  Justice  MuttuHawi  Ayynr  and  Mr.  Justice  Best. 


ISM 
230  1 
Weir 


v.   VEERADU.*     |*29th  November,   1894. j 

Christian  Marriage  Act — Act  XI7  of  1872,  Sections  3,  (&-~-Un-authori£ed  marriage  of  a 
Christian  child — Persons  professing  Christian  religion. 

The  accused  who  was  charged  with  having  committed  an  offence  under  Indian 
Christian  Marriage  Act,  Section  68,  was  acquitted  on  its  appearing  that  the 
Christian  whose  marriage  he  purported  to  solemnize  was  a  child  of  the  age  of 
three  years.  The  child  had  been  baptized  and  her  father  was  a  Christian1 

Held,  that  the  child  was  a  person  professing  the  Christian  religion  within  the 
meaning  of  Section  3  of  the  Indian  Christian  Marriage  Act,  and  that  the 
acquittal  was  wrong. 

CASE  of  which  the  records  wen-  called  for  bv  the  High  Court  in  the 
exercise  of  its  rcvisiunal  jurisdiction  being  sessions  case  No.  22  of  1894 
on  the  file  of  the  Sessions  Court  of  Masulipatam. 

The  facts  of  the  case  and  the  grounds  of  the  judgment  of  acquittal 
were  stated  by  E.  C.  Ravvson,  the  Sessions  Judge,  as  follows:  — 

The  prisoner  is  charged  under  Section  68  of  the  Indian  Christian 
Marriage  Act  (Act  XV  of  1872)  with  having  solemnized  a  [281]  marriage 
between  Jalatati  Kabuhua  and  Nakka  Martha  (the  latter  being  a  Chris- 
tian), he  not  being  authorized  to  do  so  under  Section  5  of  the  Act. 

The  facts  alleged  are  that  the  marriage  was  fixed  for  the  llth  April 
last,  but  that  the  first  four  prosecution  witnesses  (who  are  respectively  a 
catechist,  a  sub-catechist,  a  preacher,  and  an  unofficial  member  of  the 
Lutheran  community)  protested  against  it,  and  it  was  accordingly  put  off 
till  next  day.  On  the  evening  of  the  12th,  the  marriage  was  performed 
by  the  accused.  The  witnesses  give  a  detailed  description  of  the  ceremony. 

The  fifth  prosecution  witness,  the  llev.  Dr.  Uhl,  of  the  Lutheran  Mis- 
sion, deposes  that  he  received  a  report  of  the  marriage  and  filed  a  complaint. 
He  also  proves  that  accused  has  no  license  to  perform  marriages. 

I  do  not  think  it  necessary  to  discuss  the  prosecution  evidence  at 
length,  as  I  am  of  opinion  that,  even  assuming  it  to  be  true,  no  offence 
has  been  committed  within  the  meaning  of  Section  68  of  the  Act. 

It  is  admitted  that  the  girl  Martha,  who  was  married,  is  only  three 
years  old.  Now  Section  68  renders  penal  the  unauthorized  solemnization 
of  a  marriage  "  between  persons  one  or  both  of  whom  is  or  are  a  Christian 
or  Christians."  And  the  word  "  Christian  "  is  defined  for  the  purposes 
of  this  Act  as  moaning  n  "  person  professing  the  Christian  religion." 

In  order,  therefore,  to  convict  the  accused,  it  would  be  necessarj 
to  hold  that  the  girl  Martha  is  n  "  person  professing  the  Christian 
religion." 

It  is  argued  by  the  Public  Prosecutor  that  there  is  a  general 
presumption,  that  the  children  of  Christian  parents  are  also  Christians 
And  he  rehea  on  the  Privy  Council  ease  of  Skinner  v.  ftrde  (1)  wherein  it 
was  held  that  a  child  born  in  India,  whose  father  was  a  European  British 
subject  and  a  Christian,  must  be  presumed  to  have  the  father's  religion 
and  his  corresponding  civil  and  social  status.  But  that  was  a  case 

*  Criminal  Revision  Case  No.  398  of   1894, 
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in  which  the  question  was  one  of  guardianship,  and  I  do  not  see  how 
the  ruling  can  be  applied  to  the  facts  of  this;  case  The  Indian  Christian 
Marriage  Act  is  a  special  law  creating  certain  special  offences  in  con- 
nection with  Christians  For  the  purposed  of  this  Act,  the  Legislatuie  Jms 
[232]  specially  defined  what  they  moan  by  u  Christian  They  suy  it  is  a 
person  who  "  professes  the  Christian  religion  "  It  is  not  pietended  by  the 
Public  Prosecutor,  and  it  would  of  course  be  an  absurdity  so  to  pictcnd, 
that  a  baby  of  three  }ears  old  can  "  profess  "  the  Chnetmn  or  anv  other 
religion 

While  I  fully  admit,  therefoie,  that  for  ordinary  purposes  (for 
instance  in  questions  relating  to  the  girl's  civil  or  social  status),  the 
presumption  that  she  was  a  Christian  might  be  made,  T  am  unable  m 
dealing  with  a  special  penal  Act,  creating  a  special  offence,  and  contain- 
ing a  special  definition,  to  read  anything  more  into  the  definition  than 
has  been  deliberately  put  there  If  it  be  argued  that  it  is  not  likely  that 
the  Legislature  intended  to  exclude  a  marriage  of  this  soit  (which  from  a 
Chrsitian  point  of  view  is  of  course  more  objectionable  than  that  oi  a 
grown  up  ^woman)  fiom  the  penal  provisions  of  the  Act,  I  can  only  say 
that  Judges  have  power  simply  to  administer  the  law  as  it  is,  and  not 
to  introduce  things  which  they  may  think  ought  to  be  the  law,  into  Acts 
which  do  not  contain  them 

For  the  above  reasons  I  am  compelled  to  hold  that  the  evidence  for 
the  prosecution  does  not  show  that  the  accused  has  committed  the  offence 
charged,  and  I,  therefore,  under  Section  289  of  the  Criminal  Procedure 
Code  record  a  finding  of  not  guilty,  and  order  that  the  accused  be  set  at 
liberty 

The  Government  Pleader  and  Public  Prosecutor  (Mr  Powell),  for  the 
Crown 

The  accused  was  not  represented 

JUDGMENT 

The  words  "  person  who  professes  the  Christian  religion  "  as  used  in 

Act  XV  of  1872  mean  m  our  opinion  not  only  adults  who  profess  that 

religion,  but  also  their  children,  who  are  in  law  presumed  to  follow  their 

father's  religion;  and  it  is  in  evidence  that  the  child  in  this  case  was 
baptized. 

We  must  set  nside  the  order  of  acquittal  and  direct  that  the  case  be 
re-tired 


18  M.  233  (F.B.) 

[233]  APPELLATE  CIVIL— FULL  BENCH 
ttefore  Sir  Arthur  J.   H    Collins,  Kt  i   Chief  Justice,  Mr    Justice 
Muttuaami   Ayynr  and   Mi    Jiis/irf 
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REFERENCE  UNDFR   STAMP   ACT,    SECTION  46  * 
[1 7th    December,    1894  ] 

S  'amp  Ait — 'Iff  1  of  1870,   \titwn  3,  Clause   (11),   Schedule  1,  Mihile  $i~ Partition-' 
deed-Release 

A  Hindu  executed  m  favoui  of  his  father,  as  representing  the  interests  of  the 
other  members  of  his  family,  an  instrument  by  which  he  relinquished  his  rights 
over  the  general  property  of  the  family  in  consideration  of  certain  lands  being 

*  Referred  Case  No    10  of  1894 
GU 


18  Mad.  234  INDIAN  DECISIONS,  NEW  SERIES  [Vol. 

allotted  to  him  for  life,  and  certain  debts  incurred  by  him  being  paid.  The  in- 
strument further  provided  that  the  lands  allotted  to  the  executant  for  life  should 
go  towards  the  shares  of  his  sons  at  any  partition  effected  after  his  death. 

Held,  that  the  instrument  was  not  a  deed  of  partition,  but  a  release  and  should 
be  stamped  accordingly. 

CASE  referred  for  the  opinion  of  the  High  Court  under  Stamp  Act, 

1$  M.  233  18^9,  Section  46,  by  the  Board  of  Revenue. 
(FJL).  The  case  was  stated  as  follows  :  — 

The  document  is  termed  a  deed  of  release  and  purports  to  be  executed 
by  a  son  in  favour  of  his  father  who  is  treated  a£  representing  the  interests 
of  himself,  another  son,  and  the  executant's  minor  sons.  It  sets  forth 
that  in  consideration  of  certain  lands  being  allotted  to  the  executant  for 
life  out  of  the  joint  family  property,  and  of  certain  debts  incurred  by  him 
being  discharged  by  his  father,  he  relinquishes  all  claim  on  the  other  pro- 
perties held  by  the  joint  family;  that  he  has  no  power  to  alienate  the 
said  lands  allotted  to  him  so  as  to  affect  the  reversionary  right  therto; 
that  the  relmquishment  made  by  him  will  not  affect  his  son's  right  to  a 
share  in  the  family  property,  but  that  such  right  will  be  sijbject  to  a 
deduction  of  the  value  of  the  life  estate  allotted  to  him;  and  lastly,  that 
on  his  death  the  reversionary  right  in  the  said  estate  will  be  allotted  to 
his  sons  at  any  future  division. 

The  first  question  is  whether  the  document  should  be  charged  as  deed 
of  release  under  Article  54,  Schedule  I  of  the  Stamp  Act,  or  whether  it 
should  be  charged  as  a  deed  of  partition  under  Article  37  of  the  same 
schedule.  As  the  document  secures  to  the  executant  [284]  the  enjoyment 
for  life  of  a  portion  of  the  joint  family  property  with  a  reversion  to  his 
sons  at  any  subsequent  division  of  the  property  and  does  not  merely  re- 
nounce the  executant's  claim  against  any  or  all  of  the  property,  the  Board 
is  of  opinion  that  the  document  must  be  stamped  as  a  deed  of  partition. 

If  the  document  is  to  be  stamped  as  a  deed  of  partition,  the  further 
question  arises  whether  the  stamp  duty  should  be  calculated  on  the 
value  of  the  entire  family  property  or  only  on  the  value  of  the  share  assign- 
ed to  the  executant.  The  Collector  of  Madras  is  of  opinion  that  the 
decision  of  the  Allahabad  High  Court  on  this  point  (Reference  by  Board  of 
Revenue,  N.W.P.,  under  Act  I  of  1879  (1)  )  is  at  variance  with  that  of  the 
Madras  High  Court  (Reference  under  Stamp  Act*  Section  46  (2).)  This, 
however,  does  not  appear  to  be  the  case.  The  Allahabad  High  Court  held 
that  the  stamp  duty  on  an  instrument  of  partition  is  chargeable  on  the 
value  of  the  entire  property  to  be  divided  and  not  on  the  portion  allotted 
in  partition.  The  Madras  High  Court  merely  decided  that  the  stamp  duty 
payable  on  partition  should  be  apportioned  with  reference  to  Section  29  (e) 
of  the  Stamp  Act.  The  Board  presumes  that  the  decision  of  the  Allahabad 
High  Court  should  be  followed  in  calculating  the  stamp  duty,  but  desires 
to  receive  the  ruling  of  the  Madras  High  Court  on  this  point  also. 

The  Government  Pleader  and  Public  Prosecutor  (Mr.  Powell),  for 
the  Crown. 

Krishnasami  Ayyar,  for  the  executant  of  the  deed. 

JUDGMENT. 

We  are  of  opinion  that  the  deed  is  not  an  instrument  of  partition 
within  the  meaning  of  Section  8,  Clause  11  of  Stamp  Act  since  it  is  not 
a  deed  by  which  co-owners  agree  to  divide  the  property  in  j&everalty,  It 

(i)  2  A.  664.  ,  (2)  15  M,  164, 
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IB  a  deed  by  which  one  co-owner  renounces  his  claim  for  partition  against 

the  family  property  in  consideration  of  a  certain  income  to  be  enjoyed  by  DEcTl7 

him  for  his  life  out  of  certain  lands  over  which  he  has  no  power  of  aliena-  __L 

tion      The     case     is     similar     to     Eknath     S     Oownde   v     Jagannath   S  FULL 

Oowndc  (1)  BENCH. 

We  are  of  opinion,  that  the  deed  is  a  release  and  should  be  ^tamped  -- 

under  Schedule  I,  Article  54  of  the  Stamp  Act  18  M.  233 


18  M.  235  (F  B  ) 

[235]  APPELLATE  CIVIL—  FULL  BENCH 

Before  Sir  Arthur  J    H    Collins,   Kt.,   Chief  Justice,  Mr    Justice 

Muttusami  Ayyar  and  Mi     Justice   Parker. 


REFERENCE  UNDER  STAMP  ACT,   SECTION  46  * 

[17th   December,    1894  ] 

Act— Act  I  of  1879,  Section  51 — Spoiled  stamp — Accidental  injury  to  stamp, 
The  purchaser  at  a  Court  sale  presented  a  stamped  paper  for  the  engrossment 
of  the  sale  certificate  The  stamp  was  inadvertently  punched  by  some  officei  of 
the  Court,  but  the  paper  was  used  as  intended,  and  dehveied  to  the  purchaser, 
Subsequently  a  Deputy  Collector,  treating  the  certificate  as  unstamped,  levied 
the  stamp  duty  together  with  a  penally 

Held,  that  the  document  was  duly  stamped,  and  that  the  amount  leMed  should 
be  refunded 

CASE  referred  by  the  Board  of  Revenue  for  the  decision  of  the  High 
Court  under  Stamp  Act,  1879,  Section  46 

The  case  was  stated  as  follows. — 

On  the  24th  July  1893,  Mr  R  Fischer  of  Madura  purchased  certain 
immoveable  property  sold  in  execution  of  the  decree  in  original  suit  No  O'" 
of  1892  of  the  Subordinate  Court,  Madura  (East),  and  on  30th 
October  1893  he  presented  (through  his  pleader)  a  stamp  paper  of  the  value 
of  BB.  45  to  that  Court  for  engrossing  the  sale  certificate  thereon  The 
stamp  was  inadvertently  punched  by  some  officer  of  the  Court,  the  mslru- 
ment  was  afterwards  drawn  up  on  it  and  delivered  to  Mr  Fischer  The 
Deputy  Collector  of  Madura,  under  the  orders  of  the  then  Collector,  treat- 
ing the  stamp  as  a  spoiled  one,  ruled  that  the  certificate  of  sale  was  not 
duly  stamped  and  levied  a  stamp  duty  of  Rs  45  and  a  penalty  of  Rs  5 
Against  this  order  Mr.  Fischer  npw  appeals  to  the  Board 

The  present  Collector  of  Madura  contends  that  there  is  nothing  in  the 
Stamp  Act  or  the  rules  passed  thereunder,  which  invalidates  a  stamp 
paper  with  a  hole  m  it,  and  that  it  is  nowhere  laid  down  that  cancellation 
is  conclusively  proved  by  punching  He  holds  that  the  T?tamp  m  the  pre- 
sent case  was  not  a  cancelled  one,  as  it  was  punched  by  mistake,  and  that 
the  document  was  duly  stamped,  and  he  considers  that  the  penalty  and  the 
duty  levied  from  Mr  Fischer  should  be  refunded  to  him 

[236]  TJia  Board  agrees  with  the  Collector  and  is  prepared  to  remit 
the  penalty  of  Rs  5,  but  has  no  power  to  revise  the  Deputy  Collector's 
decision  so  far  as  the  stamp  duty  is  concerned  The  case  is  therefore 
referred  for  the  orders  of  the  High  Court  After  the  decision  of  the  High 
Court  is  received,  the  Board  will  proceed  to  dispose  of  the  case  conformably 
with  that  decision 

*  Referred  Case  Nr>   n  of   1894 
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IMS  Counsel  were  not  instructed, 

DEC.  17.  JUDGMENT. 

FULL  The  reason  for  making  an  allowance  for  a  Spoiled  stamp  under  Section 

BENCH.  51  is  that  the  stamp  has  become  unfit  for  use,  but  in  this  case  the  stamp 

was  not  rendered  unfit  for  use  by  punching,  for  the  Court  itself  engrossed 

18  M.  235  upon  the  paper  the  deed  for  which  the  stamped  paper  was  presented. 

(F.B.)  We  are  of  opinion  that  the  Deputy  Collector  was  in  error  in  treating  the 
document  as  unstamped. 


18  M.  236  (F.B.)— 5  M.LJ.  114. 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice. 
Shephard,  Mr.  Justice  Best,  and  Mr.  Justice  Subramanya  Ayyar. 


RAJAM  CHBTTI  (Plaintiff),  Appellant  v.  SESHAYYA  AND 

OTHERS   (Defendants),  Respondents.* 

[22nd  and  27th  March,  1895.] 

Hiffh  Court,  powers  of,  make  rules  as  to  Small  Cause  Court — 24  and  25  Viet.  cap. 
104,  Section  15 — Ciiil  Procedure  Code — Act  XIV  of  1882,  Section  652 — Presidency 
Small  Cause  Courts  Act — Act  XV  of  1882,  Sections  6,  18,  Clauses  (a)  and  (c),  33. 
In  1885  the  High  Court  made  a  rule  under  Presidency  Shiall  Cause  Courts 
Act,  Section  33,  whereby  it  was  declared  that  the  granting  leave  to  sue  a  defend- 
ant out  of  the  jurisdiction  under  Section  18,  Clauses  (a)  and   (c)  of  that  Act, 
was  a  non-judicial  or  quasi- judicial  act  within  the  meaning  of  that  section  and 
might  be  done  by  the  Registrar  of  the  Court  of  Small  Causes,  Madras: 
Held,  that  the  rule  was  ultra  vires  and  void. 

W.N.  649  (653)  =2  M.L.T.  406;  R.t  19 


[F.,  34  C  619  (625)=5  CL.T.  405  (411)~11  C 
M.  90  (93);  11  CWX.  663  (665)  J 


CASE  referred  for  the  opinion  of  the  High  Court  by  R.  B.  Michell, 
Chief  Judge  of  the  Small  Cause  Court,  Madrafct  under  Civil  Procedure 
Code,  Section  617,  and  Presidency  Small  Cause  Courts  Act,  Section  60. 

Before  the  hearing  of  the  case  out  of  which  this  reference  arose,  the 
Chief  Judge  and  the  other  Judges  of  the  Small  Cause  Court  had,  in  a 
similar  case,  delivered  judgment  as  follows:  — 

[237]  "  This  is  an  application  to  the  Full  Court  preferred  under 
Section  37  of  the  Presidency  Small  Cause  Courts  Act,  1882,  against  the 
order  of  the  second  Judge  of  this  Court  in  suit  No.  11239  of  1894,  die- 
missing  the  suit  on  the  ground  that  the  Registrar,  by  whom  acting,  as 
he  understood  that  he  had  authority  to  act,  under  Section  18,  sub-Section 
(a)  of  that  Act,  leave  to  institute  the  suit  had  been  granted,  had  no  legal 
power  to  grant  such  leave.  By  a  rule  passed  by  the  High  Court  of 
Judicature  of  Madras,  dated  23rd  November  1885,  and  published  in  the 
Fort  St.  George  Gazette  of  2nd  December  1885,  the  High  Court  declared 
that  certain  acts  were  non-judicial  or  </na«i-judicial  acts  within  the  meaning 
of  that  section,  which  might  be  done  by  the  Registrar  of  the  Court  of 
Small  Causes,  Madras. 


*  Referred  £'ase  No.  32  of 

'      •«* 
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Among  the  acts  BO  declared  to  be  non-judicial  or  quasi-judicial  was 
the  following:  — 

(1)  Granting  leave  to  sue  defendant  out  of  the  jurisdiction  under 
Section  18,  Clauses  (a)  and  (c)  of  the  Presidencv  Small  Cause  Courts  Act 
1882. 

Mr.     Robert     Grant,     who     argued    the   case   for   the    applicant    (the 

plaintiff  in  the   suit),   conceded  that  undei    Section  33  of   the   Presidency       

Small   Cause   Courts    Act,    1882,    under    which    the    lule    above-mentioned   |8  M.  23< 
purported  to  be  passed,   the  acts  which  the  High  Court  wa3  empowered  " 

to  declare  to  be  non-judicial  or  q uaai -judicial  acts  within  the  meaning  of 
that  section  were  limited  to  acts  provided  lor  by  the  Code  of  Civil  Proce- 
dure, as  applied  by  the  Presidency  Small  Cause  Courts  Act,  1882,  and  did 
not  include  acts  provided  for  by  the  Presidency  Small  Cause  Qouits  Act, 
but  he  contended  that,  under  Section  652  of  the  Code  of  Civil  Procedure 
and  under  Section  15  of  the  24th  and  25  Viet  ,  cap  104,  read  with  Sec- 
tion 6  of  the  Presidency  Small  Cause  Couits  Act,  1882,  the  High  Court  had 
powers  which  comprehended,  inter  aha,  a  power  to  declare  what  acts  should 
be  deemed  non-judicial  or  extra-judicial  and  exercisable  b\  the  Regis- 
trar of  the  Court  of  Small  Causes  of  Madras  The  learned  counsel  also 
referred  to  the  rules  of  the  High  Court  of  Judicature,  Madias,  Original 
Side,  1891,  published  in  the  Fort  St  George  Gazette  of  16th  June  1891  by 
Appendix  (i)  whereto,  relating  to  "  non-judicial  or  guasi-judiemi  powers 
possessed  by  the  Registrar,"  the  Registrar  of  the  High  Couit  on  the 
Original  Side  has  been  empowered,  except  where  he  shall  see  n't  to  direct 
the  matter  to  be  laid  before  a  Judge,  to  [288]  pass  an  order  allowing 
a  suit  to  be  filed  in  the  High  Court — which  appears  to  involve  a  power 
to  grant  leave  to  sue  in  the  High  Court  in  suits  (not  being  suits  for 
immoveable  property)  where,  though  the  defendant  does  not  dwell  or 
carry  on  business  or  personally  work  for  gain  within  the  local  limits  of 
the  ordinary  original  jurisdiction  of  the  High  Court,  the  cause  of  action 
has  arisen  in  part  within  those  limits.  And  he  contended  that,  inasmuch 
as  it  is  under  Clause  12  of  the  Letters  Patent,  1865,  that  the  High  Court, 
in  its  ordinary  original  jurisdiction  (in  suits  other  than  suits  for  immove- 
able  property)  has]  power  to  grant  leave  to  sue  defendants  in  such  cases 
and  not  under  Section  17  of  the  Code  (Act  XIV  of  1882),  which  does  not 
apply  to  the  High  Court  on  its  Original  Side,  and  inasmuch  as  Section  637 
of  the  Code  like  Section  33  of  the  Small  Cause  Courts  Act,  does  not  extend 
to  non-judicial  or  quasi-judicial  a^ts  other  than  those  provided  for  by  the 
Code,  it  could  not  have  been  by  virtue  of  Section  637  of  the  Code,  but  must 
have  been  by  virtue  of  Section  652  of  the  Code  or  by  virtue  of  Section  15  of 
24  and  25  Viet  ,  cap  104,  or  by  virtue  of  some  other  (if  any)  law  empower- 
ing it  in  that  behalf,  that  the  High  Court  declared  that  such  granting  of 
leave  to  sue  was  a  non-judicial  or  quasi-judicial  act  which  the  Registrar 
of  that  Court  should  have  power  to  perform;  and  that  if  the  High  Court 
could  thus  under  one  or  other  or  all  of  those  laws,  other  than  Section  637 
of  the  Code  moke  such  a  declaration,  it  had  also  the  power,  under  one  or 
other  or  all  of  those  same  laws  and  Section  6  of  the  Presidency  Small 
Cause  Courts  Act,  1882,  and  independently  of  Section  33  of  that  Act,  to 
make  a  similar  declaration  with  reference  to  the  Registrar  of  the  Court  of 
Small  Causes  of  Madras  So  far  as  this  argument  relates  to  Section  652  of 
the  Code,  it  is  to  be  observed  that  at  the  time  when  the  rule  of  the  High 
Court  of  23rd  November  1885  under  consideration  was  passed,  Section  652 
did  not  extend  to  the  Presidency  Small  Cause  Courts,  and  it  was  not  until 
the  amending  Act  X  of  1888  was  passed  that  that  Section  652  WHS  extended 
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to  those  Courts.  As  Section  652  relates  only  to  action  to  be  taken  by  a 
High  Court,  the  exclusion  of  that  section  from  the  original  second  schedule 
to  the  Presidency  Small  Caufce  Courts  Act,  1882,  must,  we  think,  be  taken 
to  have  meant  that  the  High  Court  could  not  take  such  action  ill  respect 
to  the  Presidency  Courts  of  Small  Causes.  There  still  remain,  however,  the 
powers  under  Section  15  of  the  Statute  24  and  85  Viet.,  cap.  104.  But 
[239]  assuming,  for  the  sake  of  argument,  that  the  High  Court  had  poweri 
if  not  under  Section  652  of  the  Code,  yet  under  Section  15  of  the  24  and 
25  Viet.,  cap.  104,  or  under  some  other  law  thereunto  enabling  it,  to  pass 
a  rule  or  order  declaring  the  granting  of  leave  to  feue  defendants  out  of  the 
jurisdiction  under  Section  18t  Clauses  (a)  and  (c)  of  the  Presidency  Small 
Cause  Courts  Act,  1882,  to  be  a  non-judicial  or  gwaaf-judicial  act  perform- 
able  by  the  Registrar  of  this  Court,  it  appears  to  us  that  we  are  precluded 
by  the  terms  of  the  rule  of  the  High  Court  now  under  consideration,  from 
holding  that  the  High  Court  did  in  fact  make  the  declaration  in  question 
as  to  such  granting  of  leave  under  any  other  law  than  Section  38  of  the 
Presidency  Small  Cause  Courts  Act,  1882.  That  rule  is  as  follows:  — 
"  Under  Section  33  of  the  Presidency  Small  Cause  Courts  Act,  1882,  the 
"  High  Court  declares  the  following  to  be  non- judicial  or  quasi- judicial  acts 
"  within  the  meaning  of  that  section  which  may  be  done  by  the  Registrar 
"  of  the  Court  of  Small  Causes,  Madras."  :-^-Then  follow  the  acts  so 
declared  non- judicial  or  quasi- judicial  acts  of  which  the  one  now  in  question 
is  the  first  'mentioned.  On  the  other  hand,  the  order  of  the  High  Court 
(in  the  rules  above  referred  to  passed  and  published  in  1891)  passing  the 
rule  empowering  the  Registrar  of  the  High  Court  on  the  Original  Side  to 
pasfc  an  order  allowing  a  suit  to  be  filed  in  the  High  Court,  is  expressed  to 
be  made  "  under  Sections  637  and  652  of  the  Code  of  Civil  Procedure  (Act 
"  XIV  of  1882)  and  an  other  powers  thereunto  enabling."  From  the  fact 
that,  on  that  occasion,  in  addition' to  Section  637,  Section  652  and  all  other 
po\\ers  thereunto  enabling,  are  mentioned,  in  declaring  under  what  authority 
the  rule  was  made,  we  think  that  we  ought,  upon  sound  principles  of  con- 
struction, to  conclude  that  if  the  rule  now  in  question  (under  which  the 
High  Court  declared1  the  granting  of  leave  to  sue  under  Section  18  of  the 
Presidency  Small  Cause  Courts  Act,  1882,  sub-Sections  (a)  and  (c),  to  be 
a  non-judicial  or  quasi-judicial  act,  performable  by  the  Registrar  of  that 
Court)  was  intended  to  be  passed,  and  was  passed,  not  under  Section  33 
of  the  Presidency  Small  Cause  Courts  Act,  1882,  but  under  Section  652 
of  the  Code  or  under  any  other  power  thereunto  enabling,  the  High  Court 
would,  in  declaring  under  what  authority  this  rule  was  parsed,  have 
mentioned  in  addition  to  Section  83  of  the  Presidency  Small  Cause  Courts 
Act,  1882,  Section  652  of  the  Code,  and  all  other  powers  thereunto  enabling* 
and  that,  not  having  done  so,  the  High  Court  intended  [210]  to  pass, 
and  did  pass,  this  rule,  only  and  solely  as  under  Section  33  or  the  Pre- 
sidency Small  Cause  Courts  Act,  1882. 

In  one  of  the  three  other  and  similar  applications,  Nos.  48  of  1894, 
55  of  1894,  56  of  1894,  which  were  heard  together  with  this  application 
(viz.,  application  No.  55  of  1894  against  the  decree  of  the  third  Judge  in 
suit  No.  20930  of  1893,  dismissing  the  suit  on  the  ground  that  the 
Registrar  had  no  power  to  grant  leave  to  ?ue),  it  was  contended  by  Mr.  Ven- 
katramayya  Chetti  who  appeared  for  the  applicant  that  if  there  was  any 
law  under  which  the  portion  of  the  rule  of  the  High  Court  of  23rd  Novem- 
ber 1885  now  under  consideration  was  valid,  it  ought  to  be  upheld  as  valid, 
notwithstanding  that  it  purported  to  be  passed  under  Section  38  of  the 
Presidency  Small  Cause  Courts  Act,  1882,  and  no  other  law  was  mentioned 
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in  it  as  authority  under  which  it  was  passed,  and  that  from  the  fact  that 
the  Registrar  hap  been,  ever  since  that  rule  came  into  operation,  exercising 
the  power  of  granting  leave  to  sue  in  the  suits  in  question,  it  should 
be  presumed,  unless  and  until  the  contrary  is  shown,  that  he  has 
been  duly  and  legally  empowered  to  do  so,  and  he  relied  upon  the  case  of 
Queen*Empre88  v.  Ganga  Ram  (1)  In  that  case,  the  appointment  by  the 
Lieutenant-Governor  of  the  North-West  Provinces  of  Mr  W  K  Burkitt 
to  officiate  as  fifth  puisne  Judge  of  the  High  Court,  North- West  Provinces, 
which  purported  to  be  made  in  virtue  of  the  authority  vested  in  the 
Lieutenant-Governor  by  Sections  7  and  16  of  24  and  25  Viet  ,  cap  104, 
was  held  by  a  Full  Bench  of  that  Court  to  be  ultra  vires  of  the  Lieutenant- 
Governor  and  illegal,  if  it  depended  for  its  validity  upon  Sections  7 
and  16  of  the  24  and  25  Viet.,  cap.  104  But  having  legard  to  thu 
fact  of  the  notifications  published  in  the  Government  Gazette,  Narth-Wetl 
Provinces  and  Oudh,  relating  to  Mr  Justice  Burkitt 's  appointment,  to 
the  fact  that  apparently  the  Secretary  of  State  for  India  in  Council 
sanctioned  the  appomtrnent  of  a  fifth  puisne  Judge  as  a  temporal  y 
appointment,  and  to  the  tact  that  he  had  in  fact  Since  his  first  appointment 
in  November  1892  acted  in  all  respects  as  a  Judge  of  the  High  Court,  \vhich 
last  fact  is  according  to  a  well-known  pimciple  of  the  la\\  of  evidence, 
presumptive  proof,  until  the  contrary  be  shown,  of  his  due  appointment 
"  to  act  a  Judge  of  this  Court,"  the  Full  Bench  held,  that,  being  in 
[241]  ignorance  ns  to  whethei  or  not  any  powei  existed  under  which 
Mr  Justice  Burkitt  might  have  been  lawfully  appointed  to  act  as'a  Judge  of 
the  Court,  the  presumption  that  he  waJ>  duly  appointed,  which  aiose  from 
the  fact  of  his  having  acted  as  a  Judge  of  the  Court  since  November  1892, 
had  not  been  rebutted  Whatever  justification  theie  may  have  been  in 
that  case  for  the  presumption  "  oninia  nte  et  solemmter  cssc  act  a  "  boms 
acted  upon  in  the  manner  in  which  it  was,  we  ate  of  opinion  that  \ve  ought 
not  in  the  present  case  to  presume  from  the  fact  that  the  Regihtnu  hab 
de  facto  been  exercising  the  power  now  under  consideration  for  many 
years,  that  he  was  legally  invested  with  such  powei,  notwithstanding  that 
the  rule  of  the  23rd  November  1885  so  far  as  it  purported  to  make  the 
power  one  exercisable  by  him  was,  in  our  opinion,  ultrc^vnes 

We  regret  that  we  have  felt  ourselves  compelled  to  come  to  the 
conclusion  at  which  we  have  arrived  upon  the  point  in  question,  theie  aie 
a  considerable  number  of  suits  pending,  which  are  affected  by  the  decision 
of  the  point 

We  were  asked  by  the  vakil  fo»  the  applicant  m  application  No  55  of 
1894  to  refer  the  question  to  the  High  Court  for  its  opinion  undei  Section 
69,  Presidency  Small  Cause  Courts  Act,  1882,  but  much  though  \\e  should 
have  preferred  that  this  question  should  have  been  bi ought  before  the 
High  Court  for  decision,  we  have  no  power  to  refer  it  under  Section  69  of 
the  Act  (See  Oakshott  v  The  British  India  Steam  Navigation  Com- 
pany (2)).  Nor  have  \ic  any  power  to  make  a  reference  of  the  question 
under  Section  617  of  the  Code,  as  there  is  no  suit,  nor  appeal,  nor  proceed- 
ing in  execution  of  a  final  decree,  now  before  the  Court  The  Chief  Judge 
asked  the  vakil  why  he  had  not  taken  the  case  before  the  High  Court 
under  Section  622  of  the  Code,  instead  of  coming  to  this  Court  under 
Section  87  of  the  Act  and  then  applying  under  Section  69,  and  he  replied 
that  he  had  considered  the  latter  the  preferable  course 

We  must,  with  regret,  dismiss  this  application 
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1896  in  ^e  Presen^  case  ^e  8ame  objection  was  taken  by  the  defendant 

MARCH  an<*  *^e  ^iei  ^u<ige  referring  to  the  above  judgment  dismissed  the  Suit, 
27  making  his  decree  contingent  on  the  opinion  of  the  High  Court  upon  the 
__  1  following  question:  — 

FULL  [242]    Was  the   Registrar   of  this   Court   legally   empowered   to  give 

BENCH,  leave  to  institute  this  suit  in  this  Court  and  such  leave  having  been  granted 

__       by  him  has  this  Court  jurisdiction  to  try  this  suit? 

18  M.  236  Mr.   R,   F.    Grant  for  the  plaintiff,   argued  that  the  rule  empowering 

*^ie  ^eS^8^rar  ^°  grant  leave  was  a  valid  rule;  that  it  was  competent  to 
the  Court  to  make  such  a  rule  and  that  the  power  was  none  the  less 
effectually  exercised,  because  a  wrong  section  was  quoted,  He  referred  to 
Quetin-Empress  v.  Ganga  Ham  (I). 

Sivagnana  Mudaliar*  for  defendants. 

The  further  arguments  adduced  in  the  case  appear  sufficiently  for  the 
purpose  of  this  report  from  the 

JUDGMENTS, 

• 

COLLINS,  C.  J.  —  This  is  a  case  stated  for  the  opinion  of  the  High 
Court  under  Section  69  of  the  Presidency  Small  Cause  Courts  Act,  1882, 
by  the  Chief  Judge  of  that  Court. 

On  the  23rd  November  1885,  the  High  Court  declared  under  Section 
33  of  the  Presidency  Small  Cause  Courts  Act  XV  of  1882,  that  the  grant- 
ing  leave  to  sue  a  defendant  out  of  the  jurisdiction  under  Section  18, 
Clauses  (a)  and  (cj  of  the  Presidency  Small  Cause  Courts  Act,  1882,  was 
a  non-  judicial  or  quasi-  judicial  act  within  the  meaning  of  that  section, 
which  might  be  done  by  the  Kegistrar  of  the  Court  of  Small  Causes, 
Madras. 

The  question  the  High  Court  has  now  to  decide  is  —  Had  the  High 
Court  power  to  make  such  a  rule  or  is  the  rule  ultra  vires. 

The  33rd  section  of  the  Presidency  Small  Cause  Courts  Act,  1882, 
enacts  that  "any  non-judicial  or  gtia.at-  judicial  act  which  the  Code  of 
Civil  Procedure  as  applied  by  this  Act  requires  to  be  done  by  a  Judge 

......     may  be  done  by  the  Registrar  of  the  Small  Cause 

Court  or  by  sufch  other  officer  of  that  Court  as  that  Court  may  from 
time  to  time  appoint  in  this  behalf.  The  High  Court  may  from  time  to 
time  by  rule  declare  what  shall  be  deemed  to  be  non-judicial  and  quasi" 
judicial  acts  within  the  meaning  of  this  section." 

Chapter  2  of  the  Civil  Procedure  Code,  in  Sections  15  to  19,  regu- 
lates the  place  of  suing,  and  those  sections  are  not  applied  to  the  Small 
Cause  Court  by  Act  XV  of  1882,  and  the  reason  is  obvious  as  by  the  18th 
section  of  Act  XV  \of  1882,  the  Small  Cause  Court  has  jurisdiction 
to  try  suits  of  a  civil  nature,  where  the  cause  of  action  has  arisen  either 
wholly  or  in  part  within  the  [248]  local  limits  of  the  jurisdiction!  of  the 
Small  Cause  Court,  or  if  any  of  the  defendants  at  the  time  of  the  institu- 
tion of  the  suit  actually  and  voluntarily  resides  or  carries  on  business  or 
personally  workfc  for  gain  within  such  local  limits  provided  the'  leave  of  the 
Court  has  been  given  or  the  defendants  acquiesce  in  such  institution. 

Section  6  of  Act  XV  of  1882  enacts  that  the  Small  Cause  Court  shall 
be  deemed  to  be  a  Court  subject  to  the  superintendence  of  the  High  Court, 
and  the  High  Court  shall  have  in  respect  of  it  the  same  powers  as  it  has 
under  24  and  25  Viet.,  cap.  104,  Section  15.  That  Act  gives  power  to  tha 
High  Court  to  make  and  issue  general  rules  for  regulating  the  practice  and 
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proceedings  of  such  Courts,  provided  that  such  rules  be  not  inconsistent 
with  the  provi6ionsxof  any  law  Section  652  of  the  Code  ot  Civil  Pioce- 
dure  gives  the  High  Court  power  to  make  rules  consistent  with  the  Code 
to  regulate  any  matter  connected  with  the  procedure  of  Civil  Courts 
subject  to  its  superintendence  It  is  argued  by  counsel  for  tjie  plaintiff 
that  either  under  24  and  25  Viet.,  cap.  104  or  Section  652,  Code  of  Civil 
Procedure,  the  High  Court  had  power  to  make  the  rule  in  question  It 
would  be  enough  to  say  that  the  rule  does  not  purport  to  be  made  under 
the  Act  or  under  Section  652,  but  under  the  powers  conferred  by  Section  38 
of  Act  XV  of  1882 — but  I  am  ot  opinion  that  neither  under  the  Aet  nor 
under  Section  652  has  the  High  Court  the  power  contended  for 

Under  Section  18  of  Act  XV  of  1882,  it  ib  enacted  that  the  leave  of 
the  Court  must  be  given — the  High  Court  by  the  rule  has  set  aside  that 
provision  of  law  and  has  said  that  the  leave  of  the  Itegistrar  is  sufficient, 
it  is  impossible  to  say  that  a  Hegistiar  is  a  Court  for  such  a  purpose  as 
this — the  duties  and  powers  of  a  Registrar  are  strictly  defined  and  limited 
It  is  also  impossible  in  my  opinion  to  &ay  that  granting  leave  to  aue  a 
defendant  out  oi  the  jurisdiction  under  Section  18,  Clauses  (a)  and  (6)  was 
a  non-judicial  or  </u««z-judicial  act  which  the  Code  of  Civil  Proceduie  as 
applied  by  that  act  lequires  to  be  done  by  a  Judge 

For  these  reasons,  theiefore,  1  hold  that  the  Registrar  H  order  giant- 
ing  leave  to  sue  is  not  a  valid  leave  within  the  meaning  of  Section  18  of 
Act  XV  of  1882  and  that  the  rule  of  the  High  Couit  ot  the  23rd  Novem- 
ber 1885  is  ultia  vires 

SHEPHARDF  J — The  question  raised  by  this  inference  is  whether 
leave  given  by  the  Registrar  in  cases  m-  which  the  leave  of  the  Comt 
is  required  by  the  18th  section  of  Act  XV  of  1882  is  [244]  a  valid 
and  lawful  leave  within  the  meaning  ot  that  section  In  1HH5,  a  iule  \\  as 
passed  by  the  High  Couit  purporting  to  declare  under  the  33rd  section  of 
the  Act  certain  acts  to  be  non-]udicial  01  r/uasi-judioial  Among  such  acts 
is  that  of  "  granting  leave  to  sue  defendant  out  of  the  jurisdiction  under 
"  Section  18,  Clauses  (a)  and  (c)  of  the  Act  "  If  the  particulai  net  of 
granting  leave  had  been  one  which  the  Code  of  Civil  Procedure  as  adopted 
by  the  Presidency  Small  Cause  Courts  Act  required  to  be  done  by  a  Judge, 
then  there  is  no  doubt  that  such  act  being  declared  by  the  High  Court  to 
be  a  qruafli-judicial  act  might  be  done  by  the  Registrar  of  the  Small  Cause 
Court  But  the  Section  of  the  Code  requiring  leave  to  be  given  befoie 
institution  of  a  suit  is  not  one  of  the  sections  made  applicable  to  the 
Presidency  Small  Cause  Court  by  the  33rd  section  of  the  Act  It  was 
unnecessary  to  make  it  applicable,  because  the  matter  is  piovided  foi  m 
the  18th  section  of  the  Act  itself 

The  38rd  section  makes  no  reference  to  matters  legulated  by  the  Act 
itself  and  therefore  any  declaration  or  rule  made  under  it  cannot  affect  the 
provisions  of  the  18th  section      The  rule  of  the  High  Court  must  be  ultra 
vires,    unless   justification  for  it   can   be  found   in   some  other   enactment 
The  power  to  make  rules  for  regulating  the  procedure  of  Couitn  subjrot  t 
the  appellate  jurisdiction  or  under  the  aupermtendence  of  the  High  Couro 
is  vested  in   the   High  Court   by  the   Statute   24   and   25  Viet     cap     104, 
Section  15,    and  also  by  the  652nd  section  of   the  Civil   Procedure  Code 
By  the  6th  section  of  the  Presidency  Small  Cause  Couits  Aet,  the  Small 
Cause   Court   is   declared   to   be    a   Court    subject   to   the    superintendence 
of    the    High    Court    within    the    meaning    of    the    Civil    Procedure    Code 
It    is    further    declared    that'  the    High    Court    may    exercise    in    respect 
of  the  Small  Cause  Court  the   fcame  jx>wers   as  it   has   under  the   15th 
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section  of  the  Statute  in  respect  of  Courts  subject  to  its  appellate  jurisdic- 
tion. Either  under  this  section  of  the  Statute  or  under  the  652nd  section- 
of  the  Code,  the  High  Court  has  power  to  make  rules  regulating  the  pro- 
cedure of  the  Small  Cause  Court,  I  do  not  agree  with  the  opinion  which 
has  been  expressed  that  the  exclusion  of  the  652nd  section  from  the  second 
schedule  annexed  to  the  Act  XV  of  1882  showa  that  it  was  not  intended 
_____  that  the  powers  of  the  High  Court  under  that  section  should  be  exercised 
1*  M  236  m  respect  of  the  Presidency  Small  Cause  Courts.  That  opinion,  aa  it 
appears  to  me,  ignores  the  plain  [2481  words  of  the  6th  section  of  the  Act 
which  make  the  latter  Court  subordinate  to  the  High  Court  within  the 
meaning  of  the  Civil  Procedure  Code.  It  has  to  be  jseen  whether  this 
particular  rule  of  November  1885  is  a  rule  which  it  was  competent  to  the 
High  Court  to  pass  under  either  of  the  above  enactments,  either  under 
the  Statute  or  under  the  Code.  The  power  given  in  the  former  enact- 
ment is  "to  make  and  issue  general  rules  for  regulating  the  practice  and 
proceedings  of  such  ourtfc;"  *n  the  latter  enactment  "  to  make  rules. 
"  consistent  with  the  Code  to  regulate  any  matter  connected  with  the 
"  procedure  of  the  Courts  subject  to  its  superintendence."  Now  it  is  a  re- 
cognized principle  of  law  that  the  rules  made  in  pursuance  of  a  delegated 
authority  to  that  effect  rnuSt  be  consistent  with  the  Statute  under  which 
they  came  to  be  made.  The  authority  is  given  to  the  end  that  the  provisions 
of  the  Statute  may  be  the  better  carried  into  effect,  and  not  with  the  view 
of  neutralizing  or  contradicting  those  provisions.  The  case  of  Whetherfield 
v.  Nelson  (1)  illustrates  the  manner  in  which  the  principle  is  applied.  In 
the  present  case,  there  is  a  distinct  provision  of  the  Act  requiring  in  certain 
cases  that  leave  of  the  Court  shall  be  given  before  the  institution  of  a  suit. 
Under  Clause  (a)  of  the  18th  section  "  the  leave  of  the  Court  for  reasons 
recorded  in  writing  "  has  to  be  given.  The  effect  of  the  rule  is  to  dispense 
with  the  leave  of  the  Court  and  substitute  the  leave  of  the  Registrar.  In 
my  opiniont  the  rule  is  manifestly  inconsistent  with  the  section.  It  is  a 
rule  which  has  the  effect  of  neutralizing  the  section,  not  of  carrying  it 
into  effect.  It  is  impossible  to  say  that  the  Court  and  the  Registrar  are 
one  and  the  same  person. 

Any  doubt  which  might  otherwise  exist  seems  to  me  to  be  removed 
by  a  consideration  of  the  33rd  section.  That  section  and  the  similar  section 
in  Chapter  XL VIII  of  the  Code  of  Civil  Procedure  would  be  superflous 
if  the  matter  provided  for  in  the&e  sections  were  one  with  which  the  High 
Court  could  deal  under  its  general  powers  of  making  rules.  It  is  precisely 
because  it  was  desired  to  give  the  High  Court  a  dispensing  power,  a  power 
to  delegate  to  the  Registrar  acts  which  according  to  the  law  needed  to  be 
done  by  the  Court,  that  the  special  Section  637  was  required.  It  may  be 
by  oversight  that  the  33rd  section  was  not  extended  [216],  to  acts  regu- 
lated by  the  Act  itself;  but  as  the  section  stands  it  appears  to  me  strongly 
to  indicate  that  in  cases  not  within  the  scope  of  the  Section  the  High 
Court  has  no  power  to  make  such  rules  as  under  the  section  it  may  make. 

For  these  reasons,  I  have  come  to  the  conclusion  that  the  rule  i*  ultra 
vires  and  I  must  therefore  hold  that  the  leave  given  by  the  Registrar  i-s 
not  a  valid  leave  within  the  meaning  of  the  18th  section  bf  the  Act. 

BEST,  J. — I  concur. 

SUBRAMANYA   AYYAB,   J. — The   question   for   determination   is   whether 
under  Section  33  of  AoiJ  XV  of  1882,  or  Sesqtion  652  of  the  Code  of  Civil  * 
Procedure  or  the  Statute  24  and  25  Viet.,  cap.  104,   Section  15,  it'wa^ 
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competent  fco  the  High  Cdurt  to  declare  that  the  power  which  &  Judge  of 
the  Court  of  Small  Causefs  has  under  Clauses  (a)  and  (c)  of  Section  18  of 
Act  XV  of  1882  to  grant  leave  to  sue  a  defendant  out  of  the  jurisdiction 
is  one  which  the  Eegistrar  al&o  of  the  Small  Cause  Court  may  exercise. 

I  am  of  opinion  that  the  High  Court  had  no  authority  to  make  such 
a  declaration  under  any  of  the  said  provisions  of  law 

Now,  it  is  quite  clear  that  the  first  of  these  provisions,  viz  ,  Section  33 
has  no  application  to  the  present  case  For  that  section  only  provides, 
(i)  that  the  Registrar  of  the  Small  Cause  Court  may  do  any  non- judicial 
or  quasi-judicial  act  which  the  Court  itself  is  empowered  to  do  under  any 
of  the  sections  of  the  Civil  Procedire  Code  extended  to  the  Small  Cause 
Court  by  Act  XV  of  1882;  («")  that  the  High  Court  may  by  rule  declaie 
what  shall  be  deemed  to  be  non-judk  al  and  guaai-judicial  acts  within  the 
meaning  of  the  Section  33  The  po  tionfe  of  the  Civil  Procedure  Code 
extended  by  Act  XV  of  188Q  to  the  Presidency  Small  Cause  Couits  aiu 
specified  in  the  second  schedule  of  the  Act,  But  none  of  these  portions 
relate  to  the  granting  of  leave  to  sue  defendants  out  of  the  jurisdiction 
It  follows,  therefore,  that  under  Section  33  the  Registrar  has  no  po\ver  to 
grant  leave  to  sue  a  defendant  out  of  th^  jurisdiction,  and  consequently 
the  High  Court  has  no  authority  to  make  the  declaiation  undei  the  latter 
part  of  the  said  section.  Whether  the  omission  to  include1  the  power  to 
grant  leave  to  the  defendant  out  of  the  jurisdiction  among  those  poweis 
which  the  Registrar  may  exercise  under  Section  33  ^  as  due  to  a  meie 
oversight  on  the  part  of  the  legislature  or  not,  it  is  unnecessary  to  consider 
Ifc  is  sufficient  to  say  that  as  Section  33  stands  the  High  [247]  Coint  is 
not  empowered  under  it  to  make  the  declaration  in  question 

It  is  next  contended  that  since  Section  6  of  Act  XV  of  1882  makes 
the  Presidency  Small  Cause  Courts  subject  to  the  superintendence  of 
the  High  Court  within  the  meaning  of  Section  652  of  the  Civil  Pioceduie 
Code,  and  the  Statute  24  and  25  Viet  ,  cap  104,  Section  15,  the  declara- 
tion in  question  is  valid  No  doubt  under  the  former,  viz  ,  Section  652, 
the  High  Court  mav,  irom  tune  to  time,  make  rules  consistent  with  the 
Code  to  "  regulate  any  matter  connected  with  the  procedure  "  of  the  Courts 
of  Civil  Judicature  subject  to  its  superintendence  aud  undei  the  latter,  wu  . 
the  Statute  24  and  25  Viet  ,  cap  104,  Section  15,  the  High  Coutt  "  rnuy 
make  and  issue  general  rules  foi  regulating  the  practice  and  proceedings 
of  such  Courts  But  m  my  opinion,  the  High  Couit  is  not  entitled 
under  either  of  the  last-mentioned  sections  to  make  a  declaiation  by  rule 
on  the  matter  of  granting  leave  ta  sue  defendants  out  of  the  juiisdiction. 

I  arrive    at    this    conclusion    notwithstanding    the    wide    construction    put 
upon  the  words  "  practice  "  and  "  procedure  "  by  the  .Court  of  Appeal  in 
Poyser  v    Minors  (1),  where  Lush,  L    J  ,  explains  that  those  woids  in  their 
larger   sense   denote   "  the   mode   of   proceeding  by   which   a   legal   right   is 
"  enforced,  as  distinguished  from  the  law  which  gives  or  defines  the  right, 
"  and  which  by  means  of  the  proceeding  the  Court  is  to  administer  the 

II  machinery  aS  distinguished  from  its  product."     It  eeems  to  me  that  the 
declaration  mnde  by  the  High  Court  is  altogether  outside  the  scope  of  the 
regulation  of  "  practice  "  and  "  procedure  "  contemplated  by  Section  652 
of  the  Code  of  Civil  Procedure  and  the  Statute  24  and  35  Viet  ,  cap.  104, 
Section  15      The  declaration  is  in  my  view  a  clear  delegation  of  what  is 
undoubtedly  judicial  power>   exercisable  by  the  Court  itself,  to  the  Regis- 
trar who  is  not  constituted   a  Judge   as  to  the  matter  of  granting  leave 

(i)  LR.  7  QB.D.  *J2Q   (333). 
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under  Clauses  (a)  and  (c),  Section  18  of  Act  XV  of  1882,  while  he  i&  in 
regard  to  some  other*  (see  Section  14  of  the  Act),  Such  a  delegation  of 
judicial , authority,  I  should  think,  cannot  take  place  except  under  express 
and  specific  statutory  provisions  such  as  are  contained  in  Section  33  o( 
Act  XV  of  1882.  But,  a$  has  been  already  shown,  that  section  does  not 
cover  the  case  under  consideration. 

[219]  For  the  reasons  stated  above  1  hold  that  the  declaration  made 
by(  the  High  Court  in  1885  that  granting  leave  to  sue  a  defendant  out  of 
the  jurisdiction  under  Clauses  (a)  and  (c)  of  Section  18  of  the  Presidency 
Small  Cause  Courts  Act,  1882,  is  one  of  the  acts  which  may  be»  done  by 
the  Registrar  of  the  Small  .Cause  Court  under  Section  33  of  the  Act*  is 
ultra  vires,  and  the  leave  given  by  the  Registrar  in  the  case  under  reference 
is  not  a  valid  leave  within  the  meaning  of  the  said  Act. 


10  M.  24*=4  M.LJ.  265. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt  ,  Chief  Justice,  and 
Mr.  Justice  Parker. 


KAMA  HBDDI  (Plaintiff  No.  1),  Appellant  v.  APPAJI  REDDI  AND  OTHERS 
(Defendants),    Respondents.*     [10th    and   28th   August,    1894.] 

It.ltrest  Act—  Act  XXXII  of  1839--  Transfer  of  Property  Act—  Act  IV  of  1882,  Sec- 
tion 88—  Mortgage  —  Interest  '  post  diem.' 

The  plaintiff  sued  in  December  1891  upon  a  registered  mortgage  dated  1875,  in 
which  it  was  provided  that  interest  should  be  paid  at  the  rate  therein  mentioned, 
and  that  the  principal  should  be  repaid  on  10th  April  1880,  but  in  which  there 
was  no  provision  for  payment  of  interest  post  diem  : 

Held,  that  interest  post  diem  should  be  awarded  under  the  Interest  Act,  1839, 
at  a  reasonable  rate: 

Semble:  the  amount  so  awarded  would  constitute  a  charge  on  the  mortgage 
premises. 
[R.,  24  C.  699  (706)  ;  18  M.  331  (332)  ;  12  C.P.L  R.  18  (22)  ;  D.,  22  B.  107.] 

SECOND  appeal  against  the  decree  of  W.  F.  Grahame,  District 
Judge  of  South  Arcot,  in  appeal  suit  No.  36  of  1893,  affirming  the  decree 
of  P.  S.  Gurumurti,  District  Munsif  of  Cuddaiore,  in  original  suit  No.  1 
of  1892. 

Suit  instituted  on  18th  December  1891  to  recover  principal  and 
interest  due  on  a  mortgage,  dated  19th  June  1875.  The  principal  sum 
was  repayable  under  the  terms  of  the  Instrument  on  10th  April  1880. 
With  reference  to  the  plaintiff's  claim  for  interest,  and  also  to  a  plea  ot 
Imitation  raised  by  the  defendant,  the  Dis-[249]trict  Munsif  said:  — 
As  regards  interest,  plaintiff^  have  claimed  Rs.  1,583  under  this  head 
from  19th  June  1875  to  the  date  of  suit.  Under  the  bond  (Exhibit  I) 
the  interest  is  payable  at  f  per  cent,  per  mensem  on  the  30th  Ani  (12th 
Julyf  of  each  year,  while  the  principal  is  made  payable  on  30th  Panguni, 
Paralhathi  (10th  April  1880),  and  in  default,  the  obligor  agreed  to  pay 
interest  at  one  per  cent,  per  mensem  from  the  date  of  the  bond,  No 
payment  was  made  under  Exhibit  I,  and  though  Lakshmana  Reddi  died 
in  November  1877,  third  plaintiff,  as  a  major,  could  have  sued  for  the 
interest  at  once,  and  both  the  principal  and  interest  could  have  been 
claimed  when  the  principal  fell  due.  The  suit  having  been  filed  on  18th 

*  Second  Appeal  No.  1546  of  1893. 
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December  1891,  the  interest  due  under  Exhibit  1  prior  to  twelve  yeais 
before  this  date  IB  barred  by  limitation,  and  plaintiff  cannot  claim 
interest  after  lOtJi  April  1880,  the  date  fixed  for  payment  of  the  principal 
of  Exhibit  I,  as  there  is  no  provision  there  for  such  payment  and  more 
than  six  years  have  elapsed  between  the  said  date  and  the  date  of  sun 
"  Even  if  compensation  be  intended  to  be  paid  in  lieu  of  interest  JIB  ruled 
11  in  Mansab  Ah  v  Gulab  Chand  (1),  Bhagwant  Singh  v  Daryao  Singh  (2), 
Guihi  Koer  v  B  hub  ane  swart  Ouomar  Singh  (3),  the  higher  rate,  i  e 
one  per  cent  in  lieu  of  £  pci  cent  per  mensem,  churned  from  the  date  of 
the  bond,  cannot  be  viewed  as  penal  and  disallowed,  in  vieu  ot  the 
ruling  of  the  Madras  High  Court  in  Basavayya  v  Subbarazu  (4)  1 
therefore  allow  Rs  30  only  towards  interest  " 

The  District  Munsif  accordingly  passed  fi  decree  tor  the  principal  due 
on  the  mortgage,  together  with  Rs  30  only  by  way-  ol  interest 

The   District    Judge    affirmed   this    decree,    dismissing   the    appeal   pie- 
ferred  against  it  under  Civil  Procedure  Code,   Section  551,   agieemg  in  the 
view  that  the  mortgage  aued  upon,  on  itfc  ught  construction,  contained  no 
provision  for  payment  of   interest   post   diem 
The  plaintiff  preferred   this   second   appeal 

Subramanya   Ayyar   and    Ranga   Uamanujachaiuit ,    foi    appellant 
Bhashyam  Ayyangar  and  KriahnaBami  Ayyar,,tor  leapondcnts  NOB    6, 
7   and  8 

JUDGMENT 

[230J  The  District  Judge  has  dismissed  the  appeal  under  Section  351, 
Civil  Procedure  Code,  on  the  ground  that  post  diem  interest  cannot  be 
given  Thu  teims  nt  Exhibit  1  are  not  very  clear,  and  it  is  ponsible  tlmt 
they  rnay  mean  only  that  12  per  cent  interest  is  chargeable  instead  ol 
9  per  cent  fiom  the  date  of  the  bond  to  the  date  fixed  for  the  lepa^ment 
of  the  pimcipal.and  that  in  case  of  default  the  mortgagee  should  at  once 
proceed  to  recover  the  principal  and  interest  at  the  enhanced  late 

Bui,  though  we  aie  not  able  to  hold  that  the  interpietation  put  upon 
the  bond,  Exhibit  I,  by  the  Courts  below  is  incorrect,  we  may  point  out 
that  undei  the  Interest  Act  XXXII  of  1839,  the  Court  has  powei  to  give  in- 
terest upon  mortgage  money,  as  it-  is  money  payable  at  a  ceitam  tune  and 
under  a  written  instrument  Interest  post  diem  may,  therefore,  be  award- 
ed at  such  rate  as  is  reasonable,  if  not  always  at  the  rate  mentioned  in 
the  contract.  The  joint  effect  of  the  Interest  Act  and  of  Section  86 
of  the  Transfer  of  Property  Act  «s  in  favour  of  the  a\\ard  of  interest  post 
diem  as  interest  till  date  of  payment,  at  a  leasonable  rate  and  as  a 
charge  upon  the  mortgaged  property — Bi/craw/it  Tewan  v  Duiga  Dyal 
Tewan  (5). 

As  the  District  Judge  has  disposed  of  the  appeal  upon  this  point  oiil>, 
and  without  hearing  the  respondents,  we  must  reveise  the  decree  and 
remand  the  appeal  for  disposal  The  coats  m  this  appeal  will  abide  and 
follow  the  result. 
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IS  M.  25f—  5  M.LJ.  89. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


LATE  BBAHMANNA  (Defendant),  Appellant  v.   RAMAKRISHNAMA 

AND  OTHERS   (Plaintiff'*  heirs),   Respondent* 

[7th  August  and  20th  December,  1894.] 
Defamation  —  Imputation  on  a  wife  —  Swif  by  husband. 

*n  a  su^  *or  Damages  *  or  defamation,  it  appeared  that  the  words  complained 
of  were  spoken  by  the  defendant  to  the  plaintiff  in  the  presence  of  a  third  party 
and  [251]  were  to  the  effect  that  the  plaintiff's  wife  had  committed  adultery  with 
a  pariah  and  that  her  children  had  been  Born  to  the  pariah  : 
Held,  that  the  suit  was  not  maintainable  by  the  plaintiff. 

[R.  32  C    1060  (1067)—  2  C.L.J.  396=9  CW-N    847  (851);  D.  32  C.  425  (426)^8 
C.W.N.  515.] 

SECOND  appeal  against  the  decree  of  G.  T.  Mackenzie,  District 
Judge  of  Kistna,  in  appeal  suit  No.  1335  of  1892,  affirming  the  decree  of 
Itamasami  Sastri,  District  Munsif  of  Gudivada,  in  original  suit  No,  37 
of  1892. 

Suit  for  damages  for  defamation.  The  plaintiff  averred  and  proved 
that  the  defendant  had  said  to  him,  in  the  presence  of  a  constable,  "  your 
wife  has  committed  adultery  with  Mala  Murti  and  your  three  children 
44  are  Murti  'b  issue/'  or  words  to  that  effect  which  constituted  the  defama- 
tion complained  of. 

The  District  Munsif  passed  a  decree  for  Ks.  200  which  was  affirmed 
on  appeal  by  the  District  Judge. 

The  defendant  preferred  this  second  appeal. 

Venkatarama  'Sarma,  for  appellant. 

Naraina  Rau,  for  respondents. 

JUDGMENT. 

MUTTUSAMI  AYYAR.  J.  —  -I  do  not  think  that  this  is  a  case  in  which 
we  should  depart  from  the  rule  that  it  is  the  person  who  is  slandered  that 
ought  to  sue.  The  plaintiff's  wife  is  sui  juris  and  she  may  sue  for  the 
slander.  No  other  person  is  permitted  to  sue,  because  however  closely 
he  may  be  related  to  the  person  slandered  and  whatever  pain  of  mind  he 
may  suffer  from  the  slander  of  his  relation,  the  injury  caused  to  him  is 
mediate  or  remote  and  not  immediate  or*  proximate.  If  the  rule  were 
otherwise,  the  defamer  might  be  liable  for  as  many  actions  as  there  are 
near  relations  of  the  persons  defamed.  It  is  said  that  the  defamer's  object 
was  to  vilify  the  plaintiff.  But  the  slanderous  words  spoken  do  not 
impute  any  personal  misconduct  to  him.  They  do  not  state  that  the 
plaintiff  knew  of  his  wife's  want  of  chafetity,  and  with  that  knowledge 
lived  with  ,her.  The  language  used  is  consistent  with  plaintiff's  belief 
in  his  wife's  chastity.  The  object  was  no  doubt  to  cause  intense  paia^-of 
mind  to  the  plaintiff,  and  to  insult  him  in  the  heat  of  altercation,  but,  it 
was  part  of  that  object  to  do  it  only  by  slandering  his  wife  and  children. 

Suppose  the  wife  brought  an  action  against  defendant,  would  it  be  a 
good  defence  to  say  that  though  she  was  the  person  slandered,  it  was  in- 
tended only  to  insult  her  husband?  If  not,  the  rule  that  a  slanderer  should 
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not  be  liable  to  as  many  actions  as  there  are  relations  would  be  violated 
I 'would  follow  the  [202]  principle  laid  down  in  Subbaiyar  v.  Kriitnaiyar 

(1),   Luckumsey  Rowji  v    HuTbun  Nursey   (2),   and  Day  a  v.   Param  Sukh  

(8).     Setting  aside  the  decrees  of   the  Lower  Coutta,   I  dismiss  the   suit;  APPEL- 

but,  under  the  circumstances,  there  will  be  no  order  as  to  costs  throughout  LATE 

HfifcT,  J  — Though  most  unwilling  to  disturb  the  decrees  of  the  CoUtts  CIVIL. 

below    in    this    case,    T    am    constrained   to    come    to    the    conclusion    that 

the  authorities  cited  leave  us  no  option*  and  that  the  plaintiff's  suit  must  JcL^e 

fail      1  concur,  therefore,  in  the  decree  proposed  by  my  learned  colleague  M.  L.  J 

89. 

18  M.  252. 

APPELLATE  CIVIL 

Before  SIT  Arthur  J    H.   Collins,   Kt.,   Chief  Justice,  and 
Mr.  Justice 


KRISHNA  AYYAN  AND  OTHERS  (Defendants  Nos    I,  3  to  7,   11  and  12), 

Appellants    v     VVTHIAXATHA    AYYAN    (Plaintiffs),    Respondents  * 

[17th  and  27th  September,  1894  ] 

Hindu  law — Stridhanam — Gift,  construction  of — Provincial  Small  Caufe  Courts  Act — 
Act  IX  of  1887,  Schedule  II,  Article  iS—Suit  relating  to  a  trust 

A  Hindu  executed  in  favoui  of  his  daughter  an  instrument  in  the  following 
terms  — "  I  have  hereby  given  to  you  to  be  enjoyed  as  stridhanam  after  my  death 
"  2,320  fanams  out  of  6Fooo  f anains  which  remain  as  kanom  on  the  land  T 
11  The  proportionate  rent  on  2,320  fanams  is  365  paras     This  quantity  of  paddy 
"  shall  be  enjoyed  by  you  and  your  sons  and  grandsons  hereditarily 

11  by  receiving  the  same  from  my  sons."  After  certain  clauses  restricting  the 
mode  of  enjoyment  and  the  power  of  alienation  the  instrument  proceeded,  "  in 
"  the  event  of  the  said  kanom  being  paid,  that  money  shall  be  received  by  my  sons 
"  and  shall  be  invested  on  some  other  property,  which  may  be  approved  of  by 
"you  and  your  sons  and  by  my  sons,  and  from  that  property  you  may  receive 
"  income  yearly  and  enjoy  the  same  "  In  a  suit  by  a  grandson  of  the  donee  to 
recover  his  share  of  the  income: 

Held,  (i)  that  the  suit  "related  to  a  trust"  within  the  meaning  of  Provincial 
Small  Cause  Courts  Act,  Schedule  II,  Article  18; 

(2)  that  the  instrument  was  not  invalid  under  Hindu  law  and  that  the  plaintiff 
was  entitled  to  a  decree 

[253]  SECOND  appeal  against  the  decree  of  E  K  Krishrian,  Sub- 
ordinate Judge  of  South  Malabar  (Palghat),  in  appeal  suit  No,  842  of  1892, 
affirming  the  decree  of  V  Kelu  Eradi,  District  Munsif  of  Palghat,  in 
original  suit  No  53  of  1892 

Plaintiff  was  the  great-grandson  and  the  defendants  also  were 
descendants  of  one  Subramania  Sastn,  and  this  suit  was  brought  to 
recover  the  plaintiff's  share  of  the  income  derived  from  certain  funds  com- 
prised in  an  instrument  executed  in  September  1841  by  Subramania  Sastri 
in  favour  of  his  eldest  daughter  Shalakshi,  who  Was  the  plaintiff's  paternal 
grandmother  The  instrument  was  as  follows ,  — 

11  I  have  hereby  given  to  you  to  be  enjoyed  as  stridhanam  after  my 
"  death  2r320  fanams  out  of  6,000  fanams  which  rest  as  kanom  exclusive 
"  of  further  charge  on  the  land  Tottakara  Out  of  the  puttom  (rent)  of 

*  Second  Appeal  JJo.  577  of  1894 
(i)   i  M  383.  (2)  5  B  580  (3)  H  A   104. 
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4  950  paras,  deducting  nigudi  and  micharam,  arising  out  of  the  said 
'  property,  the  proportionate  puttom  on  2,820  fantais  i&  865  paras.  This 
'  quality  of  paddy-  shall  be  paid  to  you  by  my  sons  to  be  enjoyed  here- 
'  ditarily  by  you  and  your  sons  and  grandsons.  The  said  puttom  of  865 
'  paras  of  paddy  shall  be  enjoyed  by  you  and  your  sons  and  grandsons 
'  hereditarily  by  receiving  the  same  from  my  sons,  On  the  security  of 
'  the  said  property,  no  debt  shall  be  contracted  by  you  or  by  your  hus- 
'  band  or  by  your  children  or  by  my  children.  If  debt  is  so  contracted, 
'  it  shall  not  be  valid.  In  the  event  of  the  said  kanom  being  paid  (by 
'  the  mortgagor),  that  money  shall  be  received  by  my  sons  and  shall 
'  be  invested  on  some  other  property  which  may  be  approved  of  by  you 
'  and  your  sons  and  by  my  sons,  and  from  that  property  you  may  re- 
'  ceive  (income)  yearly  and  enjoy  the  same.  Let  your  family  be  a  support 
1  to  my  family.'* 

It  appeared  that  the  plaintiff's  share  of  the  income  of  the  funds  in 
question  had  been  paid  to  him  up  to  1887-88. 

The  District  Munsif  passed  a  decree  for  the  plaintiff,  and  it  was 
affirmed  on  appeal  by  the  Subordinate  Judge. 

Certain  of  the  defendants  preferred  this  seqond  appeal. 

Sundara  Ayyar,  for  appellants. 

Snbramanya  Sastri,  for  respondent. 

JUDGMENT. 

We  agree  with  Courts  below  that  the  suit  is  one  relating  to  a  trust, 
and  is  therefore  one  over  which  a  Small  Cause  Court  has  no  jurisdiction. 

[25*]  It  is  next  urged  that  the  gift  is  invalid,  since  it  is  not  one 
known  to  the  Hindu  law  as  stridhanam  and  since  it  lays  down  a  course  of 
descent  inconsistent  with  the  descent  of  stridhanam  property.  It  is 
admitted  that  the  Transfer  of  Property  Act  does  not  apply,  but  we  are 
referred  to  the  Tagore  case  (Jatindra  Mohan  Tagore  v.  Ganendra  Mohan 
Tagore  (1),  Chundi  Churn  Barua  v.  Sidheswari  Debi  (2),  and  Kristoromoni 
Dasi  v.  Narendro  Krishna  Bahadur  (8) ). 

We  are  of  opinion  that  although  the  term  stridhanam  is  used  in 
Exhibit  A  as  describing  the  gift,  it  is  used  in  its  primary  sense  of  property 
given  to  a  woman  under  coverture.  We  must  look  to  the  terms  of  the 
instrument  to  discover  the  intention  of  the  donor.  Though  the  donor 
intended  that,  after  the  lifetime  of  his  daughter,  the  property  should 
succeed  in  the  line  of  sons  and  grandsons,  it  cannot  be  said  that  such  a 
course  of  succession  IR  unknown  to  Hindu  law.  The  words,  however,  are 
words  of  inheritance  and  not  of  limitation,  and  may  be  used  in  connection 
with  grants  to  females  as  well  as  to  males. 

Nor  again  can  we  hold  that  the  gift  is  voidr  because  it  is  in  favour  of 
persons  not  born  The  intention  of  the  donor  appears  to  have  been  not 
to  convey  the  property  to  his  sons  upon  trust  for  his  daughter  and  her 
descendants  for  ever,  *tmt  that  the  latter  should  take  an  absolute  interest 
from  the  date  of  his  (the  donor's)  death.  The  testator,  no  doubt,  in- 
tended that  the  money  should  not  be  handed  over  to  Shalakshi  at  the 
date  of  the  gift;  the  capital  was  out  on  kanom,  and  it  was  provided  that, 
in  the  event  of  the  kanom  being  paid  off,  the.  money  was  to  be  re-invested 
in  the  same  manner  tyy  the  donor's  sons  and  with  the  approval  of 
Shalakshi  and  her  sons.  But  the  donor  could  not  have  contemplated 
that  Shalakshi  would  live  for  ever,  and  as  the  conveyance  was  absolute  to 


(i)  pB.L.R.  377. 
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Shalakshi   and   her   sons    after   the   donor's    death,    the    estate    must    have  1(9,4 

vested,    and   plaintiff,    as   the   descendant  of   the  original  donees,    will   be  CEP  07 

entitled  by  inheritance  to  his  share      The  restrictions  on  the  mode  of  enjoy-  _ 

ment   and   the   power   to   alienate   would  be   simply   inoperative;    but   they  APPEL- 
would  not  avoid  the  gift. 

LATE 

It   appears  from  Exhibit  B   that   when  the   kanom  was  paid  off,    the      ClVlL 
capital  was  not  re-invested  by  defendants,  but,  on  the  contrary,  they  spent  — 

it  and  came  to  an  agreement  with  the  plaintiff's  family   [266]   to  pay  300  I>M'*52 
paras  of  paddy  annually  to  Shalakshi's  heirs      The  plaintiff  19  entitled  to 
his  share  in  this  income,    and  on   this  ground  the  decrees  of  the   Courts 
below  can  be  supported 

The  second  appeal  is  dismissed  with  costs 


18  M.  255. 
APPELLATE  CIVIL 

Before  Sir  Arthur  J    H    Colhna,  Kt  ,   Chief  Justice,  and 
Mr    Justice    Parlter 


TULAMBAL  AMMAL  (Plaintiff),   Appellant  v     ARUNACHALA  CHETTI 
(Defendant),    Respondent  *     [13th,   and  21st  December,   1894.] 

Rcqistration  Act— Act  III  of  1877,  Section  77— Compulsory  registration— Execution  of 
document  admitted — Cancellation  pleaded 

On  26th  January  1892  the  defendant  executed  a  conveyance  of  certain  land  to 
the  plaintiff  On  26th  May  1892  the  plaintiff  presented  the  conveyance  for 
registration,  but  registration  was  refused  The  plaintiff  now  sued  for  a  decree 
directing  that  the  conveyance  be  registered  under  Registration  Act,  1877, 
Section  77  The  defendant  pleaded  that  the  conveyance  had  been  cancelled  - 

Held,  (without  determining  the  question  of  cancellation),  that  the  plaintiff  was 
entitled  to  the  decree  prayed  for. 
[F.,14  CWN    12  (14)  =  ^  Tnd    Cas    20,  Appr.,  24  C    668  (671)=l  CWN    444,  11 

PR     1903=84  PLR    1<XH,   13  P  R    1004=78  PLR    1904] 
SECOND  appeal  against  the  decree  of  W    F    Grahame,   District  Judge 
of   South   Arcot,   in   appeal  suit  No     184  of   1893,    affirming  the  decree  of 
K.    Rangamannar    Ayyangar,    District    Munsif    of    Villupuram,    in   original 
suit   No    369  of   1892' 

The  plaintiff  alleged  that  the  defendant  had  sold  her  certain  land  and 
executed  conveyance  thereof,  dated  26th  January  1892,  and  had  received 
the  purchase-money,  find  she  brought  this  suit  to  compel  the  defendant 
to  register  the  conveyance  and  deliver  the  land  to  her  The  prayer  for 
possession  of  the  land  was  withdrawn  The  defendant  admitted  the  exe- 
cution of  the  convevance,  but  pleaded  that  it  had  been  since  cancelled 
The  conveyance  had  been  presented  for  registration  on  26th  May  1892 
when  the  registrar  refused  to  register  it 

The  District  Munsif  dismissed  the  suit  and  his  decree  was  affirmed 
nn  appeal  by  the  District  Judge 

[256]    The    plaintiff    preferred    this    second    appeal 
Ranga  Ramanujachanar,   for  appellant. 
Krwhnaaami   Ayyar,   for  respondent 


*  Second  Appeal  No.  540  of  1894. 
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JUDQMENT. 

Tne  plaintiff  sued  to  compel  the  defendant  to  register  a  conveyance 
AP  L  execirted  hy  him  to  her  on  26th  January  1892  and  to  recover  possession 
A  of  the  property  comprised  therein.  Tn  consequence  of  objections  raised  to 

.TA          the  frame  of  the  suit  the  plaintiff  withdrew  the  prayer  for  delivery  of  pos- 
L—       session  and  the  sole  point  tried  was  whether  the  plaintiff  was  entitled  to 
18  M.  255  a  decree  that  the  deed  should  be  registered.     The  instrument  was  presented 
for  registration  on  26th  May   1892. 

The  District  Munsif  dismissed  the  suit  on  the  ground  that  the  con- 
tract of  sale  was  cancelled  after  execution  of  the  instrument  and  the 
earnest  money  returned.  On  appeal  the  District  Judge  confirmed  the 
decision  on  a  different  ground,  which  he  allowed  to  be  argued  though  it 
does  not  appear  to  have  been  taken  before  the  District  Munsif  or  in  the 
grounds  of  appeal.  The  Judge  held  that  the  question  of  the  cancellation 
of  the  contract  of  sale  was  immaterial  in  the  suit;  that  the  only  question 
was  whether  plaintiff  had  observed  the  formalities  entitling  her  to  regis- 
tration of  the  instrument;  but  that,  as  she  had  taken  no  steps  to  compel 
defendant  to  appear  at  the  registration  office, -she  was  not  entitled  to  have 
the  document  registered,  and  that  her  suit  was  rightly  dismissed. 

As  the  prayer  for  the  performance  of  the  contract,  viz.,  the  delivery  of 
the  property,  was  withdrawn,  we  agree  with  the  District  Judge  that  the 
only  question  was  whether,  under  the  provisions  of  the  Registration  Act, 
the  plaintiff  was  entitled  to  demand  that  an  instrument,  the  execution  of 
which  was  admitted,  should  be  registered.  The  document  was  presented 
in  time,  and  it  has  been  held  in  HasanaUi  Khan  Bahadur  v  Ekambaram 
(1)  that  the  question  to  be  considered  in  a  suit  under  Section  77  of  the 
Registration  Act  is  limited  to  the  fact  urn  of  execution.  No  time  is  fixed 
by  law  within  which  the  registration  of  an  instrument  presented  and 
accepted  within  four  months  of  its  execution  must  be  completed  (Sah 
Makhun  Loll  Panday  v.  Sah  Koondun  I^all  (2),  Shama  Charan  Das  v. 
Joyenoolah  (3),  Sat  court  e  Pyne  v.  Luckey  Narain  Khettry  (4),  and  In  re 
Shaik  Abdul  Aziz  (S) ).  * 

[287]  We  must  reverse  the  decrees  of  the  Courts  belong  and  give 
plaintiff  a  decree  directing  the  document  to  be  registered  under  Section  77 
of  the  Registration  Act.  The  plaintiff  is  entitled  to  her  costs  in  this  Court 
and  in  the  Lower  Appellate  Court,  but  we  direct  that  each  party  pay  her 
and  his  own  costs  in  the  Court  of  First  Instance  since  this  point  was  not 
there  taken. 


(i)  Second  Appeal  No.  1541  of  1^93  (unreported).  (2)  2  I.A.  210. 

13)  u  C.  750.  (4)  15  C.  538-  (5)  »  B.  691. 
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18  M.  257. 

APPELLATE  CIVIL. 
Before  Mr    Justice  Miittuftann  Ayyar  and  Mr    Justice   Bent. 
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BIBI  SAHIIUL  A.ND  oTiiEtta,  Defendants  (No*    1,  3,  o, 
15,    16,    18,   39,   and  49),   Appellant*   v.    HAMI  PILLAI 
(Plaintiff),   nespnmlcnt  *      [18th,   21st,   22nd  nod  23rd  iMaicb,    1892  ] 

Ciinl  Procedure  Code— Act  XIV  of  1882,  Sections  ij,  43— Res  judicata— Cowrf 
jurisdiction  competent  lo  try  sub\cquci\1'  suit — Suit  for  interest  on  a  bond 
right  already  on  rued  to  sue  for  principal — Second  suit  for  principal  and  interest 
subsequently  accrued — Limitation  Act — Act  XV  of  1877,  Schedule  II,  Article  116--- 
Mortgagc — Interest  post  (him  in  absence  of  covenant — Muhammadan  Lai^ — \harcr 
of  males  and  female*  in  \ub^ect  of  altumga  (/rant — Hypothecation  by  yosha 
women — Rule  as  to  proof  of  bona  fides 

Certain  Muhammadans  hypothecated  to  the  plaintiff  to  scenic  icpayment  of  a 
debt,  their  interest  in  lands  which  had  been  enfranchised  as  a  personal  mam — a 
claim  that  the  lands  constitued  the  endowment  of  certain  mosques  having  been 
rejected  at  the  mam  enquiry  The  hypothecation  deed  was  executed  in  1^75  and 
registered,  and  it  contained  the  following  terms  with  regard  to  interest  and  the 
repayment  of  the  debt  — '  \\  e  (ihe  obligors)  shall  pay  interest  at  7  per  cent  per 
"annum  before  the  3Oth  Octobei  of  each  year,  we  s^all  pay  in  full  the  principal 
"  amount  on  3Oth  October  1878  after  clearing  off  the  interest  and  redeem  this  deed 
"  should  we  fail  to  pay  the  interest  regularly  according  to  the  instalment,  we  shall 
"  at  once  pay  the  principal  together  with  the  amount  of  interest  "  Default  was 
made  in  the  payment  of  mteiest  in  1876;  and  in  1877  the  plaintiff  sued  in  a 
District  Munsif's  Court  fur  the  interest  then  due,  expressly  stating  in  the  plaint 
that  he  agreed  to  accept  payment  of  the  principal  and  the  subsequent  years'  in- 
terest at  the  tunes  fixrd  in  the*  deed,  and  he  obtained  a  decree  as  prayed  The 
plaintiff  in  1888  now  sued  the  executants  of  the  above  instrument  and  their  heii> 
and  [258]  icpresentatives  to  recover  the  principal,  together  with  interest  up  tu 
date  The  Court  of  First  Instance  held  that  the  claim  for  a  personal  decree  Wd*j 
barred  by  limitation,  buL  passed  a  decree  directing  the  sale  of  the  hypothecated 
land  in  delault  of  payment  of  the  principal,  together  \\ith  mteitst  up  to  date 
On  appeal 

Held,  (r)  that  ihis  suit  was  not  barred  by  Civil  Procedure  Code,  Section  43, 
although  the  creditor's  election  not  to  seek  a  decree  for  the  full  amount  in  the 
suit  oi  1877,  had  not  been  communicated  to  the  debtors  before  that  suit, 

(2)  that  since  the  instrument  did  not  provide  for  interest  post  diem  any  claim 
in  the  nature  of  a  claim  tor  such  interest  could  be  allowed  by  way  of  damages 
only  and  was  not  a  charge  on  the  land,  and  in  the  present  case  such  claim  was 
barred  by  limitation , 

(3)  that  under  the  circumstances  of   the  case   the  rule  as  to   the  equality   of 
the  shares  of  males   and   femalesi  in  the   subject   of   an   altumga  grant   was   in- 
applicable , 

(4)  that    those   ot    the    defendants,   against   whom    the    District    Munsif    had 
wrongly  passed  a  decree  in  1877,  were  not  precluded  fiom  the  right  to  have  then 
shares  in  the  land  exonerated  in  the  present  suit, 

(5)  that  two  gosha  women,  who  had  executed  the  instrument  in  conjunction 
with   their   son   and   brother,    lespectwely,   were    not,   under    the    circumstances, 
entitled  to  have  their  shares  exonerated,  for  want  of  proof  that  the  transaction 
had  been  explained  lo  them      Ashyar  Ah  v    Delroos  Batioo  Regum,  3  C    3^4, 
distinguished 

[Rn  18  M    331   ^333),   12  C  L  1     115   (122)^3  Ind    Cas    330,   12  CLJ    357  (365)=7 
Ind    Cas     166,   8  Ind    (as    510^9  MLT    36=(1911)    1    M.WN    79  (82),   D., 
22  H    107  009) ,  28  I'  R    1W7--9J  P  I  R    1908=140  P  W  R    1907  ] 
APPEAL  against  the  decree  of  11    H    O'Farrt'll,   Acting  District  Judge 
of  Trichmopoly ,  lu  original  suit  No    5  of  1888 
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Suit  to  recover  principal  and  interest  due  on  a  hypothecation  bond, 
dated  30  October  1875,  and  executed  by  defendants  Nos.  1  to  11  and  the 
ancestors  and  predecessors  in  title  of  the  other  defendant  to  the  plaintiff 
to  secure  a  loan  of  Rs.  19,000.  The  principal,  together  with  interest 
calculated  at  the  contract  rate  up  to  the  date  of  suit,  and  a  small  sum 
claimed  as  having  been  paid  by  the  plaintiff  for  kist  in  respect  of  the  land 
hypothecated,  aim-untod  to  Us.  33,541-6-0.  The  bond  (Exhibit  A)  after 
the  description  of  the  land  and  the  words  of  \\y  pothecatiou  recited  that 
the  principal  was  borrowed  to  pay  off  certain  judgment  debts,  &c.,  and 
proceeded  as  follows:  — 

"  Since  we  have  received  this  sum  of  rupees  nineteen  thousand  as 
"  detailed  above,  we  shall  pay  interest  accruing  on  the  said  sum  at  7  per 
"  cent,  per  annum  from  this  date  within  the  30th  October  of  each  year 
"  and  endorse  pa\  merit  on  this.  We,  or  those  who  are  entitled  to  our 
"  assets  and  liabilities,  shall  pay  in  full  the  principal  amount  stated  above 
"  on  the  30th  October  1878  after  clearing  off  the  interest,  and  redeem  this 
"  deed  and  the  hypotheca.  Should  we  fail  to  pay  the  interest  regrlarly 
"  according  to  the  [269]  instalments,  we  shall  at  once  pay  in  ready  money 
"  the  principal,  together  with  the  amount  of  interest  accruing,  irrespective 
V  of  the  subsequent  instalments  for  payment  of  the  principal  amount." 

The  defendants  put  the  plaintiff  to  the  proof  of  the  bond  and  of  their 
liability  thereunder:  and  among  other  defences  thev  pleaded  that  the 
lands  in  question,  having  been  the  subject  of  a  religious  endowment; 
were  incapable  of  being  hypothecated :  the  District  Judge,  finding  that 
they  were  enfranchised  inams,  overruled  ^his  defence. 

They  also  pleaded  limitation,  and  the  District  Judge  held  with  regard 
to  this  plea,  that  the  claim  for  a  personal  decree  was  barred  by  limita- 
tion. 

A  question  was  also  raised  under  Civil  Procedure  Code,  Section  43. 
It  appeared  that  the  obligors  had  made  default  in  the  payment  of  interest 
on  30th  October  1876;  in  the  following  year  the  plaintiff  instituted  original 
suit  No.  845  of  1877  on  the  file  of  the 'District  Munsif  of  Triehinopoly  to 
recover  the  amount  due  on  account  of  interest  at  that  date  and  obtained 
a  decree.  The  plaint  in  that  suit  contained  the  following  clause:  — 

"  Although  it  is  mentioned  in  the  said  document  that,  if  default  be 
"  made  in  the  payment  of  interest  even  in  one  year,  the  whole  amount 
"  shall  be  recovered  irrespective  of  the  subsequent  instalment,  yet  as  the 
"  plaintiff  has  agreed  to  receive  every  year  the  interest  payable  in  that 
"  year  and  the  principal  within  the  period  stipulated  therefor,  this  suit 
"  has  been  brought  only  for  the  interest  of  the  past  one  year.  Plaintiff 
"  has  agreed  to  receive  the  subsequent  interest  and  the  principal  accord- 
"  ing  to  the  instalment 

Among  the  defendants,  against  whom  that  decree  was  passed,  were 
the  present  defendants  Nos.  15  and  16,  who  now  pleaded  that  their  shares 
in  the  land  were  not  affected  by  the  hypothecation.  It  was  further 
pleaded  on  behalf  of  defendants  Nos.  1  and  5,  who  were  gosha  women, 
that  their  shares  were  not  validly  hypothecated,  as  they  did  not  understand 
the  nature  of  the  transaction  when  they  executed  the  instrument  in  suit. 
The  District  Judge  overruled  the  last-mentioned  pleas  also  and  in  the 
result  passed  a  decree  for  Rs.  31,381-6-0  with  further  interest  from  the 
date  of  the  plaint  to  be  recovered  from  the  shares  of  certain  of  the  defend- 
ants (exonerating  those  of  others  of  the  defendants)  and  dismissed  the 
claim  for  a  personal  decree. 
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[280]  Defendants  Nos  1,  3,  5,  6,  7,  15,  16,  18,  39  and  49  preferred 
this  appeal  to  the  High  Court,  and  the  plaintiff  filed  n  memorandum  of 
objections. 

Bhaahyam  Ayyangar,  for  appellants 

Subramanya  Ayyar,  Ttamachandra  Aijijar  and  Kaiafjopala  Ayyar,  foi 
respondent 

JUDGMENT 

This  is  an  appeal  against  the  deciee  of  the  District  Judge  ot  Tnchino- 
poly,  by  some  of  the  defendants  Nos    1,  3,  5,  to  7,   15,   16,   18,  39  and  49 
The    suit    was    bi ought    by    the    respondent    on    the    hypothecation    bond, 
Exhibit  A,  dated  30th  October  1875,  executed  to  the  plaintiff  by  defendants 
Nos     1   to   11   and  foui    others  to  recover  Rs     33,541-6-0  made   up   of  Us 
19,000  principal,  due  under  Exhibit  A,  and  Rs    14,934-12-8  interest  thereon, 
together  with  Rs    94-8-4,  amount  of  kist  paid  b\   the  plaintiff  in  December 
1886  and  interest  thereon      The  plaintiff  asked  for  a  decree  for  the  above 
amount  on  the  responsibility   of  the  hypothecated   property   and   also   that 
defendants   be   held   personally   liable 

The  Judge  held  the  personal  lemedy  to  be  bailed,  but  passed  a  decree 
in  plaintiff's  favour  foi  Rs  31,381-6-0  with  interest  thereon  at  7  pet  cent 
per  annum  from  date  of  plain t  to  date  of  payment,  pliiH  Rs  94-8-4  and 
interest  thereon  at  the  same  nite  from  December  1886,  and  directed  the 
sale  of  the  hypothecated  piopcit\  (\\  ith  ceitam  exceptions)  in  default  of 
payment 

The  first  objection  argued  before  us  is  that  the  suit  was  barred  b} 
Section  43  of  the  Code  of  Civil  Procoduie  by  reason  of  oiigmal  suit  No. 
845  of  1877,  instituted  b;s  plaintiff  to  recover  the  fiist  year's  interest  due 
under  the  document  A  The  document  provides  that  mteiest  accruing 
on  the  pimcipal  sum  of  Rs  19,000  at  7  per  cent  per  annum  shall  be 
paid  by  the  30th  October  of  each  year,  that  the  pimcipal  itself  shall  be 
repaid  on  the  30th  October  1878,  and  that,  in  default  of  payment 
regularly  each  year,  the  plaintiff  shall  be  at  liberty  at  once  to  claim  pu> - 
ment  of  the  principal  and  interest  in  arrears  The  first  year's  interest 
not  having  been  paid  on  the  30th  October  1876,  the  suit  No  845  was 
brought  on  the  29th  October  1877  The  plaint  theiein  staffed  (paragraph 
3)  that  plaintiff  had  agreed  to  receive  yearly  the  interest  due  for  each 
year  and  the  principal  at  the  stipulated  time,  and  that  he  would  accordingly 
receive  the  interest  tor  1877  and  1878  and  the  pimcipal  at  the  time, 
stipulated  in  the  [261]  document  The  Judge  held  that  the  plaintiff 
having  expressly  waived  his  right  "to  claim  the  principal  and  interest  at 
once  at  the  date  of  the  former  suit  had  no  cause  of  action  to  sue  for  more 
than  the  interest  then  due,  and  that  Section  43  of  the  Code  of  Civil  Pro- 
cedure was  no  bar  to  the  present  suit 

It  is  argued  before  us  that  no  evidence  has  been  adduced  to  show 
that  plaintiff  had,  prior  to  the  date  of  the  plaint  in  the  foimer  suit,  waived 
the  right  he  had  to  sue  for  the  principal  as  well  as  the  interest,  and  that 
the  statement  in  the  then  plaint,  that  he  was  willing  to  accept  the  principal 
and  subsequent  years'  interest  at  the  times  original  l\  fixed  in  Exhibit  A 
did  not  amount  to  a  waiver  within  the  meaning  of  Section  43 

We  are  unable  to  accede  to  this  contention  The  alternative  provision 
in  Exhibit  A  is  one  that  wa,s  inserted  for  the  exclusive  benefit  of  the 
plaintiff  He  hadT  therefore,  an  option  to  sue  either  for  the  first  year's 
interest  only  or  for  the  same,  together  uith  the  principal  amount  It  was 
only  necessary  that  he  should  manifest  Ins  intention  of  waiver  by  some 
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overt  act  which  could  not  be  recalled.     This  he  did  by  instituting  the  suit 
MARCH    °*  1877,  an<^  obtaining  the  decree  for  the  first  year's  interest  alone,  express- 
23        ly  stating  in  the  plaint  in  that  suit  that  he  exercised  the  option.     We  are 
^,.^1       unable  to  accept  the  argument    for  the  appellants  that  in  order  to  save 
APPEL-    Section  43,   it  wus  incumbent  on   the   plaintiff  to  have   previously   com- 
LATE      municated  to  the  defendants  the   election  made  by  him.     The  real   test 
CIVIL,     appears  to  us  to  be  not  whether  the  option  was  exercised  with  the  privity 

of  the  defendants,  but  whether  it  was  so  exercised  as  to  determine  the 

18 M. 257.  plaintiff's  locus  pf~nitentia>.     The  first  contention  must,  therefore,  be  over- 
ruled. 

It  is  next  contended  that  the  Judge  was  in  error  in  awarding  interest 
on  the  principal  amount  subsequent  to  the  30th  October  1878,  as  Exhibit 
A  does  not  provide  for  interest  post  diem.  We  are  of  opinion  that  this 
contention  must  prevail.  The  document  contains  no  provision  for  the 
payment  of  interest  after  the  3()th  October  1878.  We  cannot,  therefore, 
treat  the  interest  claimed  for  the  period  subsequent  to  that  date  as  a  charge 
on  the  hypothecated  property.  As  observed  by  Lord  Cairns  in  Cook  v. 
Fowler  (1),  "  any  claim  in  the  nature  of  a  claim  for  interest  after  the  date 
up  to  which  interest  was  stipulated  for  would  be  a  claim  really  not 
[262]  for  a  stipulated  sum  and  interest  but  for  damages,  and  then  it 
would  be  for  the  tribunal  before  which  that  claim  was  asserted  to  con- 
sider the  position  of  the  claimant,  and  the  sum  which,  properly  and 
under  all  the  circumstances,  should  be  awarded  for  damages."  As  was 
also  stated  by  Lord  Selborne  in  the  same  case  interest  is  given  post  diem 
"on  the  principle  not  of  contract  but  of  damages  for  the  breach  of  contract." 
This  principle  has  been  followed  by  the  High  Courts  of  Calcutta  and 
Allahabad.  Qudri  Koer  v.  Bhubnesweri  Coomar  Singh  (2)  and  Munsab  Ali 
v.  Gulab  Chand  (3).  Treating  the  claim  as  a  claim  for  damages  for  failure 
to  pay  the  principal  on  the  30th  October  1878,  we  must  hold  it  to  be 
barred  under  Article  116  of  Schedule  II  of  the  Limitation  Act. 

It  is  next  urged  that  defendants  Nos.  1  apd  5  were  gosha  women, 
and  that  there  is  no  evidence  to  show  that  the  transaction  under  A  was 
explained  to  them.  Both  these  defendants  admitted  the  execution  of  A, 
and  first  defendant  did  not  deny  her  knowledge  of  its  contents.  Although 
they  are  gosha  ladies,  they  executed  the  document,  the  former  in  conjunc- 
tion with  her  son  and  the  latter  jri  conjunction  with  her  brother.  We 
do  not,  therefore,  think  that  the  present  case  falls  within  the  scope  of  the 
Privy  Council's  decision  in  this  case  of  Ashgar  Ali  v.  Delrooa  Banoo 
Begum  (4):  Moreover,  we  observe  that  this  objection  was  not  taken  in 
the  former  suit  of  1877. 

Another  contention  is  that  fifth  defendant  was  a  minor  at  the  date 
of  Exhibit  A.  She  does  not  appear  to  have  pleaded  minority  in  her 
written  statement  or  applied  for  an  issue  with  regard  to  it.  Neither  did  she 
appear  in  the  former  suit  and  take  this  objection.  The  contention 
appears  to  be  an  attempt  to  take  advantage  of  a  statement  made  by  the 
plaintiff's  second  witness  in  his  cross-examination.  The  witness  was 
called  merely  to  prove  his  father's  signature  in  the  document  A,  and  we 
are  not  prepared  to  attach  much  importance  to  the  indefinite  statement 
made  by  him  as  to  fifth  defendant's  age  twelve  years  prior  to  this  suit. 
We  must,  therefore,  overrule  this  objection  also. 

The  next  contention  is  that  in  computing  the  shares  of  thirty-ninth 
and  forty-ninth  defendants  the  Judge  has  made  a  mistake.  This  objection 

(!)  L.  R.  ;HtL.  27,  (2)  19  C.  19.  <(3>  1°  A,  85-  (4)  3  C.  324* 
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appears  to  be  well  founded      The  shaie  of  thirty-ninth  defendant  IB  ^    and       1892 
that  of  forty-ninth  defendant    ^    [263]  making  together  ^    or   ^.     The 
contention  that  as  the  grant  was  altumga,  DO  distinction  ought  to  be  made 
between   males    and   females   in   computing   their   shares,    IB   found    to   be     .      ~ 
untenable  on  referring  to  the  passage  in  MacNaghten  (page  329)  on  which   AppEL' 
appellants  rely,     It  is  clear  from  that  passage  that  the  rule  relied  on  IB      JrATE 
applicable  in  the  award  of  shaies  to  persons  entitled  to  participate  in  the     <-IVIL- 
benefit  of  an  endowment  of  which   the  profits   alone  can  be  divided,   the 
endowment  itself  being  impartible. 

It  is  clear  from  Exhibit  III  that  though  the  village  was  claimed  at 
the  mam  enquiry  as  jointly  endowed  for  two  mosques,  the  claim  uas  re- 
jected and  the  defendant's  family  enfianchised  the  village  as  a  personal 
mam  This  contention,  therefore,  also  fails 

The  next  objection  IB  that  the  shares  of  defendants  NOB  15  and  16, 
who  are  the  brothers  of  defendants  Nos  39  and  49,  should  also  be  exempt- 
ed from  liability  for  the  plaint  debts  The  mere  fact  of  defendants  Nos  15 
and  16  having  been  parties  to  the  former  suit,  does  not  estop  them 
from  claiming  the  exemption  in  this  suit,  which  the  District  Munsif  had 
no  jurisdiction  to  entertain  We  must,  therefore,  exonerate  their  shares 
which  amount  to  ~  or  ~-Q. 

It  is  next  urged  that  the  Judge  IB  in  error  in  omitting  to  exclude  the 
share  of  the  eighteenth  defendant  from  liability  for  the  debt  It  is  not 
denied  that  eighteenth  defendant  is  in  possession,  and  in  the  absence  of 
proof  that  he  inherited  the  share  in  his  possession  from  those  who  execut- 
ed the  document  A,  such  shaie  ought  not  to  have  been  made  liable  for 
the  debt  This  sharo  -*-  must,  therefore,  be  exempted. 

The  next  contention  is  that  under  the  lease  E  the  plaintiff  leceived 
more  than  what  was  sufficient  to  cover  the  interest  for  the  two  jenra 
1876  to  1878,  and  that  the  Judge  WHS  in  error  in  not  ascertaining  the 
actual  amount  received  and  giving  defendants  ciedit  for  the  excess  There 
19  no  evidence  to  show  that  the  receipts  were  in  excess  of  the  interest 
Moreover,  the  document  E  does  not  contemplate  any  such  excess  It  is 
admitted  that  the  first  year'fl  receipts  were  not  sufficient  to  cover  the  in- 
terest for  that  year,  and  it  appears,  from  the  remark  made  by  the  Judge  in 
paragiaph  67  of  his  judgment,  that  defendants  abstained  from  calling 
evidence  on  the  point  on  the  understanding  that  the  claim  for  those  two 
years'  interest  was  to  be  set  off  against  the  receipts  This  objection, 
therefore,  also  fails 

[264]  It  is  next  urged  that  defendants  are  entitled  to  be  credited 
with  two  sums,  —  Rs.  1,000  and  Rs  300  —  received  by  the  plaintiff  As 
regards  the  Rs  1,000,  there  IB  nothing  to  contradict  the  plaintiff's 
evidence  that  it  was  received  b)  him  prior  to  the  date  of  Exhibit  A,  and 
that  the  amount  was  deducted  in  1873,  when  a  previous  bond  was  executed 
As  regards  the  Rs.  300,  plaintiff  has  accounted  for  only  Ra  200,  and  for 
the  remaining  Rs  100,  credit  must  be  given  to  the  defendants 

The  decree  of  the  Lower  Court  will  be1  modified  to  the  extent 
indicated  above,  and  the  costs  .of  the  appeal  assessed  proportionately, 

As  regards  the  memorandum  of  objections  filed  by  the  respondent,  it 
is  first  argued  that  there  is  no  reason  for  exempting  the  shares  of  def^nd- 
ants  Nos  39  and  49  Although  they  intervened  in  the  suit,  it  IB  not 
denied  that  their  relationship  to  the  ownei£  of  the  village  entitles  them  to 
shares  This  being  the  case,  we  cfttiuot  allow  the  objection  in  the 
absence  of  evidence  of  their  having  forfeited  their  shares, 
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The  objection  with  regard  to  the  revenue  sales  is  not  pressed,  as  the 
purchasers  are  not  parties  to  this  appeal. 

With  regard  to  the  remaining  objection,  it  is  conceded  by  defendants' 
pleader  that  the  kudivaram  right  of  the  three  persons  named  in  Document 
A  in  items  Nos.  2  to  10  of  the  plaint  schedule  was  included  in  the 
property  hypothecated.  We  shall,  therefore,  direct  that  the  kudivaram 
right  of  the  first,  third  and  sixth  defendants  in  the  baid  items  be  also  held 
liable  for  the  plaint  debt. 

There  will  be  no  order  as  to  the  costs  of  this  memorandum  of 
objections. 


18  M.  265. 

[286]   APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt  ,  ('htef  Justice,  and 
Mr.  Justice  Shepherd. 


MUNISAMI  BEDDI   (Plaintiff),   Appellant  v.   ARVNACHALA 

REDDI   AND   OTHERS    (Defendants),    Respondents.* 

[10th  December,  1894.] 

Limitation  Act — Act  XV  of  1877,  Schedule  II,  Article  n — Civil  Procedure  Code — Act 
XIV  of  1882,  Sections  278,  281 — Disalloivance  of  claim  to  property  under  attach- 
ment—Subsequent suit. 

In  1879  the  plaintiff  purchased  at  a  court  sale  the  first  defendant's  interest  in 
certain  land,  but  did  not  obtain  possession.  In  1888  the  same  property  was  pur- 
chased by  the  fourth  defendant  in  execution  of  another  decree  against  the  same 
judgment-debtor  It  appeared  that  the  plaintiff  raised  an  objection  by  petition 
in  the  course  of  the  proceedings  in  execution  of  the  last-mentioned  decree,  but 
his  petition  was  dismissed  on  his  vakil  stating  that  he  was  not  in  possession. 
The  plaintiff  now  sued  in  1891  for  the  property  purchased  by  him  • 

Held,  that  no  order  had  been  passed  under  C  nil  Procedure  Code,  Section  281, 

and  that  the  suit  was  nol  barred  under  Limitation  Act,  Schedule  II,  Article  II. 

(P.,  87  P.R.  1904=119  PL.R.  1904;  R.,  9  M.LJ.  175  (176);  D.,  29  M.  225=16  M. 

LJ.  136.] 

SECOND  appeal  against  the  decree  of  E.  J.  SewelJ,  District  Judge  of 
North  Arcot,  in  appeal  suit  No.  126  of  1891,  affirming  the  decree  of 
V.  Cuppusami  Ayyar,  District  Munsif  of  Sholinghur,  in  original  suit  No.  1 
of  1891. 

Suit  in  1891  for  possession  of  the  first  defendant's  share  in  certain 
land.  A  decree  having  been  passed  against  the  present  first  defendant  in 
original  suit  No.  604  of  1875,  his  share  in  the  land  now  in  question  was  sold 
in  execution  arid  bought  by  the  present  plaintiff  in -1879,  who,  however, 
failed  to  obtain  possession.  Subsequently  the  same  property  was  attached 
in  execution  of  another  decree  passed  against  the  same  defendant  in  original 
suit  No.  747  of  1875  and  was  purchased  by  the  present  fourth  defendant. 
The  plaintiff  raised  an  objection  by  petition  which  was  however  in  effect 
abandoned  on  23rd  June  1888,  on  which  date  the  following  order  was 
made: — "  Petitioner's  vakil  states  that  the  petitioner  is  not  at  present  in 
"  possession  of  the  property.  The  petition  is  accordingly  dismissed*  as 
"  he  can  recover  his  rights  in  a  suit." 

[288]  The  Lower  Courts  both  held  that  the  present  suit  was  barred 
under  Limitation  Act,  Schedule  II,  Article  11,  as  having  been  instituted 
more  than  one  year  from  the  last-mentioned  date, 
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The  plaintiff  preferred   thrs  appeal  1894 

Jivaji,  for  appellant  DEC.  10. 

KnahnamachanaT,  for  respondent  No    4  ' 

JUDGMENT  APPEL- 

The  question  is  whether  there  w:is  ;in}  oidm  undci  Section  281  of  LATE 
the  Code  When  a  claim  is  pieferrcd  under  Section  278  and  duly  pro-  CIVIL. 
secuted,  it  is  incumbent  on  the  Court  after  investigation  of  the  fact  to 
satisfy  itself  either  that  the  facts  are  as  slated  in  Section  280  oi.as  stated 
in  Section  281  Without  being  satisfied  either.  MU\,  no  order  can  propeilv 
be  passed  (Chandra  Bhunan  Gamjopadhya  v  Ham  Kanth  Banciji  (1)  )  In 
this  case  the  claim  was  piactically  withdrawn  and  there  uas  no  investi- 
gation 

There  being  no  order  within  the  meaning  of  Section  281,  the  one 
year's  rule  does  not  apply 

We  reverse  the  decree  and  lemand  the  suit  lor  ti-nil  by  the  District 
Munsif.  The  respondents  must  p.u  costs  of  this  appeal,  otheis  costs  io  be 
piovided  for  m  the  revised  decree 
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APPELLATE    CIVIL 
Bcfoic    37 r    Justice   Muttusatm   Ayijai    and   >U;     Justice    Beat. 


SvriliANAMA    UIIARATI    (Plaintiff    No.    2),    Appellant    v 

8 YUAVAN \BAOI   AMMAI,  AND  OTHERS   (Defendant*),    Krapondcnti*  * 

(5th   September,    1893  and   1st   MFIV,   1804  | 

Religious  endowment* — Gosann  mutt — Grant  by  the  head  of  the  mutt  to  /nr  brother 
for  his  Maintenance — S"i«f  by  a  successor  to  recover  the  land— Limitation  /let — • 
Act  XV  of  1877,  Section  io — Evidence — Yadast\  from  revenue  official* 

In  1544  a  village  was  granted  to  the  head  of  a  Gosami  mutt  to  be  enjoyed 
from  generation  to  genaration  and  the  deed  of  granl  provided  that  the  grantee 
was  "  to  improve  the  mutt,  maintain  Ihe  chanty  and  he  happy  "  The  office  of 
head  of  the  mutt  was  hereditary  in  the  grantee's  family  In  i860  an  mam  title- 
deed  was  issued  to  the  then  head  oi  the  mutt,  whereby  the  \illage  was  confirm- 
ed  to  him  and  [267]  his  successors  tax-free,  to  be  held  without  interference  so 
long  as  the  conditions  of  the  grant  are  duly  fulfilled  Yadasls  addressed  by 
Tahsildars  to  the  then  head  of  the  mutt  in  1872  and  1882  were  put  in  evidence 
to  show  what  the  objecl  of  the  grant  was  It  was  found  regard  being  had  to 
usage,  that  the  trusts  ol  the  institution  were  the  upkeep  of  the  mutt,  the 
feeding  of  pilgrims,  the  performance  of  worship,  the  maintenance  of  a  water- 
shed and  the  support  of  the  descendants  of  the  grantee  From  before  1840  it 
had  been  usual  for  the  head  of  the  mutt  for  the  time  being  to  make  grants  to 
his  brothers,  or  younger  sons  for  their  maintenance  In  1842  the  father  of  the 
present  plaintiff  being  then  the  head  of  the  mutt  gi  anted  ceitain  lands  in  the 
village  above  referred  to  to  his  younger  bi  other,  the  deed  of  granl  being  ill 
terms  absolute  The  grantee  died  about  thirty  years  before  the  suit  and  the 
lands  in  question  came  into  the  possession  of  his  widow  (defendant  No  i) 
and  a  mortgagee  from  her  (defendant  No  2)  respectively  In  i86j  the  plain- 
tiff's father  placed  certain  other  lands  in  possession  of  defendant  No  j  who 
paid  rent  therefor  and  received  pattas  for  some  years  from  the  plaintiff  In  a 
suit  by  the  plaintiff  for  possession  of  the  lands  in  the  possession  of  the  defen- 
dants it  was  pleaded,  inter  alia,  that  the  granl  of  1843  was  binding  on  him 
and  that  defendant  No  3.  had  a  right  of  permanent  occupancy 
Held,  (i)  that  the  suit  was  not  barred  by  limitation, 

(2)  that   the  yadasts  above   referred   to   were   admissible   as  indicating 
the  general  consciousness  as  to  the  nature  of  the  giant  of  the  village, 
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1*44  (3)  that  the  grant  was  an  endowment  in  trust  for  the  niull  and  the 

\/f       *  charities  connected  therewith,  and  not  merely  a  grant  of  property  to  the  original 

MAY  fc»  grantee,  on  which  certain  trusts  were  engrafted  so  as  to  impose  on  him  an  obli- 

gation to  apply  a  portion  of  the  income  of  the  village  t<J  those  trusts; 

(4)  that  the  grant  of  1843  was  valid  for  the  lifetime  of  defendant  No. 
i    (who  had  become  by  marriage  part  of  the  family  of  a  descendant  of  the 
original  grantee)  but  that  the  property  comprised  therein  was  liable  to  revert 
to  the  representative  of  the  mutt  on  her  death. 
— —  (5)  that  the  plaintiff,  although  he  had  issued  pattas,  was  entitled  to 

18 *M.  recover  possession  of  the  lands  occupied  by  defendant  No.  3  and  not  to  receive 

266    4  rent   from   him   merely. 

IF"  °  M-L-J-  (270)  (272);  K*  15  Boni  L-R  266  (272}-J 

APPEAL  against  the  decree  of  P.  Dorasami  Ayyar,  Subordinate  Judge 
of  Tinnevelly,  in  original  suit  No.  46  of  1886. 

The  first  plaintiff  claimed  to  be  the  chief  of  a  mutt  situated  iu  the 
village  of  Mantithope  and  he  sued  to  recover  possession  of  certain  lands 
and  nouses  as  the  property  of  the  mutt.  The  second  plaintiff  was  his  son 
and  the  third  plaintiff  his  brother.  The  first  plaintiff  died  during  the  pen- 
dency of  the  suit  and  the  proceedings  were  prosecuted  by  the  second  plaint- 
iff 

It  was  admitted  that  the  property  in  question  originally  formed  part 
of  the  endowment  of  the  mutt,  but  the  defendants  claimed  title  from  a 
previous  head  of  the  mutt.  The  original  grant,  which  comprised  the  village 
where  the  property  in  question  was  situated,  was  dated  1544,  and  it  provid- 
ed that  the  grantee  was  "  to  improve  the  mutt  and  maintain  the  charity 
and  be  happy,"  but  [268]  otherwise  it  was  absolute  in  its  terms  By  an 
mam  title-deed,  dated  1866,  the  village  was  confirmed  to  the  then  mana- 
ger and  his  successors  to  be  held  as  long  as  the  conditions  of  the  grant  are 
duly  fulfilled.  Certain  yadasts,  subsequent  in  date  to  the  last-mentioned 
document,  addressed  by  Tahsildars  to  the  father  of  the  plaintiff,  then  the 
head  of  the  mutt,  were  put  in  evidence  together  with  other  exhibits  to  show 
what  the  object  of  thu  grant  was.  The  Subordinate  Judge  overruled  an 
objection  taken  to  the  admissibilit}  of  these  yadasts;  and  he  recorded  the 
findings,  which  are  summarized  by  the  High  Court,  as  to  the  objects  of 
the  grant. 

The  first  and  second  defendants  claimed  title  to  the  land  in  question 
under  Exhibit  XIV,  which  was  an  instrument  described  as  a  kararnama, 
dated  the  22nd  of  May  1842,  and  executed  in  favour  of  the  plaintiff's 
father  therein  described  as  "  by  hereditary  right  the  successor  and  chief  of 
the  mutt,"  by  his  younger  brother  who  was  the  husband  (since  deceased 
without  male  issue)  of  defendant  No.  1.  The  instrument  was  in  the  follow- 
ing terms:  — 

"  In  accordance  with  the  practice  of  our  adinam,  agreements  were 
executed  by  one  Rama  Bharati  Gosamiyur  and  (another)  Visvanatha 
Bharati  Gosamiyar  in  favour  of  their  elder  brother  Bheema  Bharati 
Swamiyar  who  was  our  father;  also  my  elder  brother  Visvantha  Bharati 
Gosamiyar  Avergal  has  executed  a  kararnama  in  favour  of  you,  which  you 
have  (thus)  obtained  from  (him).  In  accordance  with  these  agreements,  I 
have  executed  now  in  your  favour  tins  kararnama,  and  the  particulars 
whereof  is  as  follows: — "  As  I  have  accepted  from  vour  hands  six  varaik- 
kottais  of  nanjai  land,  six  kayarus  of  karisal  punjai,  tnree  kayarus  of  several 
punjai,  ten  pons  (in  cash),  one  garden,  nine  (?)  oxen  for  ploughing,  and 
thirty  pons  for  the  price  of  sheep,  &c.,  you  shall  hold  this  itself  as  my 
receipt  in  respect  of  them  all.  Moreover,  as  no  house  has  yet  been  built 
and  given  to  me,  and  as  I  am  yet  .unmarried,  and  as  no  jewels,  utensils, 
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Ac.,    have   been   given   to   me    for    the    present,    J    shall    soon    after    1    am 
married  and  am  provided  with  a  house,  take  fiorn  you  the  jewels,  utensils,     MAY 

cows,  Ac  ,   as  stated  above,   and  which  were  (as  in  my  ease)  settled  upon      

Visvanatha   Bharati    Gosamiyar,    my    eldei    brother         I    shall    (thencefor-     APPEL- 
wards)    continue    to    enjoy    the    aforesaid    properties    from    generation    to       LATE 
generation,    and   for   ever   shall   conduct   myself   in   accordance   with   your      ClVJL 

wishes   and  orders         You   shall  hold    this   stamped   document  itself   as   a      " 

kararnama  or  wntten  agreement  from  me,   also  as  a   [289]   declaration  on       l|  M. 
my  part  that  I  shall  have  no  disputes  whatever  with  you  in  icgard  to  this       266  «  4 
settlement,    and    as    a   receipt   from   me    for    the   properties   which    I   have     M.  L.  J. 
accepted   from   you         To   this   effect   this    agreement   has   been    executed 
to   Sivaprakasa  Bharafci   Gosamiyar  the  head  of   the   mutt  by  his   younger 
brother  Nataraja  Bharati  Gosami  " 

Defendant  No    2  held  the  land  on  a  mortgage  from  defendant  No    1 
Defendant  No    3   claimed  title      under   a   conveyance   for  value   from   the 
plaintiff's   father    said   to   have    been    since    ratified    by   the    plaintiff,     The 
plaintiff's   case   was  that  the  land  had  been   granted  to  his   uncle  merely 
for  his  maintenance  in  consideration  of  his  performing  certain  services  in 
the  mutt   on  the   understanding  that  the  land  should  revert  to  the   mutt 
on  the  event  of  his  failure  to  perform  the  services  01   on  his  death  without 
male  issue      Defendant  No    1,   on  the  other  hand,   pleaded  that  the  land 
had  passed  to  her  husband  as  his  share  on  a  partition  of  ancestial  property 
She  also  pleaded,  mici  alia,  that  the  suit  was  barred  by  limitation 

In  the  first  instance  the  Subordinate  Couit  dismissed  the  suit,  but  a 
re-trial  having  been  ordered,  a  decree  was  passed  declaimg  the  plaintiff's 
right  of  collecting  the  rents  of  the  lands  in  suit  under  the  provisions  of 
the  Rent  Recovery  Act,  1805,  for  the  benefit  of  the  mutt  and  charitable 
and  religious  institutions  thereto  attached,  the  claim  for  ejectment  being 
refused 

The  plaintiff  preferred  this  appeal  und  the  defendants  took  objection 
to  the  deciee  appealed  against  HO  tar  as  it  was  prejudicial  to  then  interests 

Bhaahyam  Ayyanyai ,  for  appellant 

Knshnaaartu  Ayyai ,   for  respondent  No     1 

Anandacharlu  and  Vcnadayya,  for  respondent  No    2 

JUDGMENT 

This  was  M  suit  to  recover  with  mesne  profits  possession  ol  the  pro- 
perties specified  in  the  plaint  from  the  defendants  The  ground  of  claim 
is  that  they  arc  comprised  in  the  "endowment  pf  a  Gosami  mutt  and  that 
they  are  improperly  alienated  to,  or  retained  by,  the  defendants  The  plain- 
tiff was  the  chief  or  representative  of  the  institution,  and  upon  his  demise 
the  second  plaintiff  was  brought  in  us  legal  representative 

The  mutt  is  situated  at  the  village  of  Mantithopu,  in  the  Ottappidarum 
taluk,  of  the  district  of  Tmnevellv  After  its  founder  [270]  it  is  known 
by  the  name  of  Srirnat  Sankaiu  Bharati  Swami  Adinam  In  the  village  of 
Mantithope  there  are  about  twenty  families  of  Gosamis,  who  claim  to  be 
descendants  of  the  original  grantee  and  several  of  them  are  in  possession 
of  small  portions  of  the  endowments  The  entire  village  was  granted  free 
of  assessment  to  Sankara  Bharati  according  to  the  plaintiff  for  the  sup- 
port of  the  matam  and  its  chanties  A  Goaann  is  not  a  religious  ascetic 
like  a  Sunniyasi  or  Tambiran  who  abjures  the  world  and  its  pleasures  and 
lives  a  life  of  celibacy,  but  a  married  man  who  is  considered  to  live  a  pious 
life  affording  religious  instruction  to  those  who  seek  it  from  him,  perform- 
ing religious  charities  and  delivering  lectures  on  religious  subjects  and 
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tiwrM       on  the  duty  of  man  to  God  arid  to  his  fellow  creatures.     The  specific  trusts, 
MAY  1.    ^°  which  the  income  of  the  village  is  applicable  according  to  the  usage  of 

the  institution,  are  found  by  the  Subordinate  Judge  to  consist   (i)  in  the 

AfrPEL-    distribution    of    sadavarthi    (rice    and    condiments    were    supplied    in    lieu 

LATE     °^  co°kecl' food)  in  the  mutt  to  Closayi  and  other  pilgrims  who  pass  through 

CIVIL       Mantithope;  (ii)  in  the  maintaining  of  puja  or  worship  in  the  temple  called 

*      Sankara  Bharati  Swarni  kovil  (iii)  in  supporting  a  watershed  or  pandal  at 

16  M.      a  pl&ce  near  the  village  called  Ellandope,  and  (iv)  in  providing  maintenance 

268-4      to  the  descendants  of  the  grantee.     The  eldest  male  representative  of  the 

M.  L.  J.    eldest  son  of  the  grantee  succeeds  to  the  dignity  of  the  chief  of  the  mutt, 

***•        and  holds  the  village  save  such  portions  of  it  as  have  been  alienated  to 

others. 

The  properties  forming  the  subject  of  this  litigation  are  those  parts 
of  the  matam  endowment  which  have  passed  into  the  possession 
of  the  defendants.  The  first  defendant's  husband,  Nataraja  Bharati 
Gosamiar,  was  the  brother  of  the  first  plaintiff's  father  Bivaprakasa 
Bharati  Gosann  and  on  the  22nd  May  1842,  the  latter  executed  in 
favour  of  the  former  the  agreement,  Exhibit  XIV,  by  way  of  making  a 
provision  tor  him  and  his  family.  The  document  purports  to  have  been 
executed  m  accordance  with  the  practice  of  our  '  Adinam.'  It  gives  first 
defendant's  husband  certain  lands  and  promises  to  give  him  a  house  and 
some  jewels,  utensils  and  eov\s,  &c.,  soon  after  he  is  married  Tn 
return  for  this  settlement,  the  first  defendant's  husband  covenants 
to  the  following  effect:  44  1  shall  continue  to  enjoy  the  aforesaid 
properties  from  generation  to  generation  and  for  ever  shall  conduct 
[271]  myself  in  accordance  with  your  wishes  and  orders."  After  marry- 
ing the  first  defendant  her  husband  left  the  village  about  thirty  }ears  ago 
and  has  not  since  been  heard  of,  and  the  land  granted  by  Exhibit  XIV 
passed  into  her  possession.  On  the  4th  September  1885,  she  mortgaged 
it  for  Bs.  1,200  to  the  second  defendant  Anandanada  Pillai,  a  stranger  to 
the  families  of  the  descendants  of  the  original  grantee.  As  regards  this 
land,  the  plaintiff's  case  is  that  the  agreement,  Exhibit  XIV,  is  invalid  that 
the  land  was  granted  in  consideration  of  certain  services  which  the  first 
defendant's  husband  was  to  render  in  the  mutt  and  on  the  understanding 
that  it  was  to  revert  to  the  mutt  either  in  case  he  failed  to  render  those 
services  or  died  without  male  issue.  On  the  other  hand,  the  first  defend- 
ant's contention  is  that  the  grant  was  not  a  service  grant,  that  Exhibit 
XIV  granted  an  absolute  estate,  and  that  the  plaintiff's  claim  was  barred 
by  limitation.  The  second  defendant's  contention  was  to  the  same  effect, 
except  that  he  also  set  up  against  the  plaintiff  the  mortgage  in  his  favour. 
As  regards  items  of  lands  Nos.  1,  2,  15  to  17  and  19  to  21,  the 
plaintiff's  case  was  that  the  third  defendant  obtained  them  from  the  first 
plaintiff's  father  on  a  patta  for  cultivation  about  nine  years  ago,  and  that 
he  was  bound  to  give  them  up  on  demand.  But  the  third  defendant  alleged 
that  the  original  first  plaintiff's  father  granted  the  lands  in  perpetuity  for 
valuable  consideration,  and  that  the  first  plaintiff  ratified  that  grant  by 
issuing  pattas  for  the  same  for  Andus  1053,  1054  and  1055  or  the  years 
1863  to  1865. 

Five  issues  were  originally  framed  in  this,  case.  On  the  first  issue,  a 
former  Subordinate  Judge  found  that  the  lands  in  dispute  belonged  to  the 
matam.  On  the  second  issue,  he  held  that  the  land,  which  passed  into 
the  possession  of  the  first  defendant's  husband,  was  not  held  by  him  on 
service  tenure.  On  the  third  issuo,  he  was  of  opinion  that  the  claim  was 
barred  by  limitation.  On  the  fifth  issue,  he  found  that  the  settlement 
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made  by  the  first  plaintiff's  father  was  binding  on  his  successors,  und  upon 

tliose  findings  he   dismissed  the   suit   with  costs  A/Tl 

On   appeal,   however,   this  Court   set   aside  the  deciee,   on   the  giound     * 
that  the  investigation  was  defective,   and  remanded  the   case  for  re-triul      APPEL- 
With   reference   to   the   order   of   remand,    four   more   issuer   were   framed,       LATE 
and     the     defects     in     the     original     enquiry     [272]     remedied      On     the      ClVlL. 

sixth   issue   the   Subordinate   Judge   found   that   the    specific   trusts   of   the       

Gosarm    mutt    were    as    already    mentioned      On    the    seventh    issue,    he       U  M. 
held  differing  from  his  predecessor,   that  tire  maintenance  ot  the  descend-     ^iTY 
ants   of  the  original   grantee   was   a  legitimate   charge  only   on   the   income        223.' 
of  the  endowment,   and  that  the  allotment  of  land  made  over  to  the  fiist 
defendant's  husband  was  not  valid.     On  the  eighth  issue,   ho  v\as  of  opi- 
nion that   document   XIV  was  genuine,   but  that  it   was  not  valid   so)  far 
as   it   related   to    allotment    of   land      He    found,    howevei,    that    the    head 
of •  the  mutt  was  entitled  to  the  rent,   but  not  to  possession  of  the  lands 
sued   for       As    for   the    ninth    issue    which    related    to   the   occupancy    right 
set  up  by  the  third  defendant,  the  Subordinate  Judge  found  in  his  favour. 
In  the  result  he  passed  a  decree  declaring  that  the  head  of  the  mutt  pos^ 
sessed  only  the  right  of  collecting  rents  due  on  the  lands  sued  for  undei 
the  provisions  of  the  Kent  Recovery  Act  foi   the  benefit  of  the  mutt  and 
the    charitable    institutions    attached    theieto,    and   dismissing    the    lest    of 
the  plaintiff's  claim,  he  directed  the  plaintiff  to  pay  the  costs  of  the  thud 
defendant   and  first   and   second  defendants   and  plaintiff  to  heai   hisj  o\\n 
costs      Against   this   decree   the   plaintiff  has   appealed,    und   the   fiist   and 
second  defendants  have  objected  to  it  under   Section  561,   Civil   Piocedure 
Code,  in  fco  far  as  it  is  against  them 

The  fiist  objection  taken  in  appeal  is  that  the  suit  is  bailed  by  limi- 
tation, nnd  that  Section  10  of  the  Limitation  Act  is  not  applicable  to  a, 
suit  brought  by  a  person  succeeding  to  the  office  of  trustee  Ilehance  is 
placed  on  3  and  4  William  IV,  cap  27,  Section  25  Section  10  of  the 
Indian  Act  of  Limitations  specifies  as  exempt  fiom  its  opeiation  Hints 
against  a  person,  in  whom  propeity  has  become  vested  in  trust  foi  any 
specific  purpose,  01  against  his_  legal  representatives  OT  assigns  not  being 
assigns  foi  valuable  consideration,  for  the  purpose  of  following  in  his  or 
their  hands  such  property  Unlike  the  provision  of  the  English  Act, 
Section  10  does  not  state"  that  the  plaintiff  ought  to  be  a  beneficiary  01 
beneficiaries  whilst,  according  tp  Section  437  of  the  Code  of  Civil  Proce- 
dure, a  trustee  lepresents  the  persons  beneficially  interested  when  the  suit 
is  concerning  property  vested  in  a  trustee  and  the  contention  is  between  the 
persons  beneficially  interested  arid  a  thud  part}  It  must  be  remembeied 
that  the  plaintiff  is  not  the  ahenor,  and  as  the  present  managei  of  the  mutt, 
he  is  [273]  entitled  to  sue  the  assigns  of  his  predecessor  in  office,  on  the 
ground  that  the  assignment  was  in  violation  of  his  tuist  This  viexv  is  in 
accordance  with  the  decisions  in  Mahomed  v  Ganapati  (1)  and  Jamal  Sahcb 
v  Murgaya  Sivami  (2).  It  is  next  urged,  on  appellant's  behalf,  that  the 
Subordinate  Judge  is  in  eiror  in  holding  that  appellant  was  only  entitled 
to  rent  and  not  to  actual  possession  of  the  land-m-  dispute  The  Subordi- 
nate Judge  considers  that  if  pattas  arc  issued  undei  Act  VIII  of  1865, 
land-holders  are  not  entitled  to  e]ect  their  tenants,  but  can  only  claim 
rent  He  appears  to  have  misconstrued  Section  12,  which  legulates  the 
mode  of  ejectment  and  provides  that  the  land-holders  specified  in  Sec- 
tion 3  are  not  empowered  to  eject  their  tenants  from  their  lands  except 

(i)  13  M.  277,   (280)  (2)   10  B.  34- 
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1394,       by   a   dceree  of   Court  or   under   Section   10  or  41    of  the   Act.     On   the 
^ruo  construction  of  Sectiou  12,  the  isfeue  of  a  patta  is  clearly  not  intended 
to  do  more  than  prevent  arbitrary  ejectment  of  tenants  or  to  give  them,  a 
of  permanent  occupancy,  though  the  gratit  or  contract,  under  which 
Possession  commenced,   creates  either  a  limited  estate  or  a  termin- 
folding.     The    Subordinate    Judge    refers    in    paragraph    81    of    his 
judgment   to    an    admission    by    plaintiff    that    third    defendant    has    been 
18  M.      m   possession   under   a    least'    granted   by    first    plaintiff's    father    for   nine 
2M»4     yearst  but  this  circumstance  is-  not  sufficient  to  support  the  finding  that 
M.L.  J*   the  former  has  a  permanent   right  of  occupancy.     In  our  judgment  the 
*       appellant's  contention   must  prevail. 

The  real  question,  then,  is  whether  having  regard  to  'the  grant  or 
contract  under  which  the  defendant's  possession  commenced,  they  are 
entitled  to  continue  in  possession  and  crili  legally  resist  plaintiff's  claim  to 
eject  them. 

Exhibit  XIV  is  the  kararmuua  MI  which  first  dtjiendaut's  title  rests, 
and  we  agree  with  the  Subordinate  Judge  that  that  document  is  genuine. 
Theiv  is  no  doubt  that  it  is  not  a  mere  maintenance  grant,  but  a  grant 
of  an  absolute  estate  as  alleged  by  first  and  second  defendants.  The 
words  "  from  generation  to  generation  "  and  the  absence  of  an}  clause 
prohibitive  of  alienation  are  consistent  only  with  the  view  that  the  intention 
was  to  create  an  absolute  estate,  not  a  limited  one  merely.  TJiat  this  IK  the 
proper  construe* tion  to  be  put  on  the  document  XIV  is  confirmed  tn  the 
terms  of  similar  grants  mark-  by  some  of  the  plaintiff's  predecessors  to  their 
[274]  brothers.  As  recited  in  document  XIV  it  appears  to  have  been 
customary  in  the  adinam  for  the  head  of  the  mutt,  for  the  time  being,  to 
make  a  provision  for  his  younger  brother  by  grant  of  land  to  him  and  his 
heirs.  This  brings  under  our  consideration  the  contention  on  respondent's 
behalf  that  the  original  grant  of  the  village  of  Mantithope  was  not  a  grant 
of  an  endowment  in  trust  for  the  mutt  and  the  charities/  connected  there- 
with, but  a  grant  of  property  to  the  original  grantee  on  which  certain  trusts 
were  engrafted,  so  as  to  impose  on  him  an  obligation  to  apph  a  portion  of 
the  income  of  the  village  to  those  trusts.  We  do  not  consider  that  this 
contention  is  tenable.  The  Subordinate  Judge  discusses  the  evidence  on 
the  subject  under  the  first  issue  and  decides  that  issue  in  plaintiff'*  favour. 
But  the  first  and  second  respondents'  pleader  dra\\s  our  attention  to 
Exhibits  \V,  K,  T,  Q,  27,  81,  82,  14,  17,  28,  29  and  80;  to  Exhibits  lo,  10, 
18,  19,  20,  21,  25  and  20,  and  to  the  oral  evidence  of  plaintiff's  witnesses 
1,2,  7,  10  and  4  and  of  defendant's  witnesses  2,  3,  8,  9  and  10.  Exhibit 
W  is  the  original  grant,  dated  Andu  719  (1544)  and  purports  to  be  a  grant 
of  the  village  of  Mantithope  made  by  Viftvanatha  Nayak's  Dewan  Tiru- 
vengadanadha  Naicker  to  Sankara  Bharati  Tambiran  to  be  held  and  enjoyed 
free  of  assessment  HO  long  as  the  sun  and  moon  endure  from 
generation  to  generation.  It  says  that  the  grantee  ijTtluiH  "  to  improve 
the  mutt,  maintain  the  charity  and  be  happy."  There  is  no  allusion  in 
the  inscription  to  maintenance,  and  the  grant  contemplates  the  improve- 
ment of  the  mutt  and  the  maintenance  of  the  charity  as  its  primary  object. 
Stress  is  laid  on  the  words  "  from  generation  to  generation  "  and  on 
Sankara  Bharati  instead  of  the  mutt  being  named  as  the  grantee.  But 
this  is  not  conclusive.  The  subsequent  usage  of  the  institution  and  several 
other  exhibits  in  evidence  are  inconsistent  with  this  contention,  and  sho\\ 
that  Sankara  Bharati  \vns  probably  -named  as  the  grantee  because  the 
mutt  was  his  mutt. 
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Exhibit)  R  is  the  inam  title-deed,  dated  1st  February  1866  It  was 
issued  to  the  manager,  for  the  time  being,  of  Sankara  Bharati  Tambiraii 
mutt  by  the  Inam  Commissioner  on  behalf  of  the  Governor-in-Council  It 
confirms  the  village  to  the  manager  and  his  successors  tax-free  to  be  held 
without  interference  "  so  long  as  the  conditions  of  the  giant  lire  duly 
fulfilled  "  It  IN  not  possible  to  reconcile  tlnh  document  \uth  the  reH- 
pondent's  contention,  Exhibit  B  is  the  register  ot  mains  prepaied  by  the 
Inam  Commissioner.  [275]  In  that  it  is  recorded  that  the  grunt  was  made 
fer  the  support  of  the  Gosai  matam  at  Mantithope  mid  that  the  nuitani 
is  well  kept  up  Exhibit  C  is  the  inam  statement  put  in  by  the  nrnt 
plaintiff's  father  und  the  grant  is  described  inl  it  as  made  by  the  formei 
Government  for  the  maintenance  of  the  charities  conducted  111  Sfmkmu 
Bharati  Tambiran's  mat  am. 

Exhibits  T  and  Q  are  yadastb  addressed  by  Tahsildars  to  plaintiff's 
father,  which  tend  to  show  that  ther  object  of  the  grant  was  as  found  by 
the  Subordinate  Judge  They  are  dated,  respectively,  in  1872  and  1882 
It  is  contended,  on  be)ialf  01  first  defendant,  that  they  aie  not  evidence 
against  her  They  are  admissible,  however,  as  indicating  the  geneinl  con- 
sciousness .IB  to  the  nature  of  the  grant 

Exhibit  27  is  the  yakat  account  of  J808  in  which  the  village  of 
Mantithope  is  entered  as  "  Sudda  maniam  village  belonging  to  Gpsamiais  " 
There  is  nothing  to  indicate  that  the  object  with  which  it  was  piepaied  uab 
to  show  the  precise  nature  of  the  grant  and 'it  is  not  safe  to  attach  \\eight 
to  it. 

Exhibits  81  and  32  only  show  that  it  was  customary  for  the  chief  of 
the  mutt  for  the  time  being  to  allot  lands  foj:  the  maintenance  of  his  junior 
sons  when  he  has  several  sons  and  to  his  brothers,  and  that  this  practice 
was  followed  in  1879  and  1877. 

Exhibit  XIV  under  date  May  1842  which  is  the  grant  lehed  on  b\ 
first  and  second  defendants  shows  that  prior  to  it  there  had  been  sirmhu 
grants 

Exhibit  XXVIII  is  a  jamabundy  account  and  gives  no  useful  infor- 
mation 

Exhibit  XVII,  which  was  a  grant  for  maintenance  made  in  1888, 
describes  the  usage  of  the  mutt  afi  regards  such  grants  in,  the  following 
terms  — "  As  among  the  hereditary  descendants  of  oui  admam,  be  the 
number  of  brothers  what  it  may  in  gach  generation,  when  the  eldest  of 
them  who  is  the  heir  apparent  to  the  dignity  comes  to  be  the  head  of  the 
mutt,  it  has  been  the  practice  with  such  eldest  brother  to  allot  to  hife 
younger  brothers  for  their  maintenance  certain  lands,  maniyams,  houses 
and  grounds  and  such  other  properties  as  may  be  sufficient  therefor  and 
thus  to  separate  them  after  obtaining  from  fchem  written  agreements  for  the 
same." 

Exhibits  XXIX  and  XXX  are  the  razinamah  in  original  suit  No    381 
of  1861  and  the  written  statement  in  original  suit  No    [278]   139  of  1860 
They  also  show  thnt  maintenance  grants  Mere  usualh    mnde  nnd  no  parti- 
tion  was   allowed. 

The  other  exhibits  to  which  respondent's  pleader  has  drawn  our 
attention  are  hypothecation  bonds  and  mortgages  executed  by  those  tn 
whom  lands  were  granted  for  maintenance 

The  effect  of  the  oral  ^evidence  is  sufficiently  stated  b>  the  Subordi- 
nate Judge  and  it  is  unnecessary  fro  recapitulate  it 

Neither  the  oral  nor  the  documentary  evidence  proves  the  respon- 
dent's case,  that  the  village  was  originally  granted  as  private  property  and 
not  as  an  endowment.  The  evidence?  tnken  as  a  whole,  points  to  the 
conclusion  that  the  village  was  granted  as  an  endowment  for  the  mutt  and 
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the  charities  connected  therewith.     Having  regard  to  the  usage  of  the  in- 
MAY  1.    stitution  the  specific  trusts  are  (I)  the  up-keep  of  the  mutt,  ('2)  the  distri- 

bution  of   sadavarti  to  Gosayi  pilgrims,    (8)   the   performance   of   puja  in 

A*PEL-    Sankara  Bliarati  Swami  kovil,  (4)  the  maintenance  of  watershed  at  Ellan- 

ifATE      dope,  and  (5)  the  support  of  the  descendants  of  the  grantee.     The  evidence 

CIVIL.     does  no^   show   that   at  each  generation   the.  village   was   divided   subject 

to  the  obligation  of  contributing  to  the  cost  of  maintaining  the  charities,  or 

18  M.  that  any  portion  of  the  village  was  specially  set  apart  afe  trust  property  and 
266=  the  rest  as  partible  property  as  would  ordinarily  be  the  case  if  the  villages 
223  were  granted  for  the  personal  benefit  of  the  grantee  and  his  heirs,  subject  to 
the  fulfilment  of  certain  trusts  annexed  to  the  grant.  The  conclusion  to 
which  we  come  is  that  the  village  was  granted  as  an  endowment  for  the 
mutt  and  the  charities  connected  with  it.  and  that  what  might  remain 
after  Uie  due  execution  of  those  trusts  was  intended  to  be  applied  to  the 
maintenance  of  the  grantee  or  his  descendants.  It  has,  no  doubt,  been 
usual  from  before  1840  for  the  head  of  the -mutt  for  the  time  being  to 
make  provision  for  his  brother  or  junior  sons,  but  such  grants  would  be 
valid,  only  if  they  were  real  maintenance  grants.  The  Subordinate  Judge 
considers  that  only  money  payments  should  have  been  made  and  that  no 
lands  ought  to  have  been  allotted.  We  do  not  concur  in  this  opinion; 
whether  maintenance  is  provided  by  an  assignment  of  land  or  paid  in  cash 
from  time  to  time  there  is  no  difference  in  principle,  provided  that  the 
allotment  is  purely  b}  vvhy  of  providing  maintenance.  That  which  vitiates 
the  allotment  is  its  character  as  an  absolute  grant  and  the  grant  is  bad  to 
that  extent  only.  The  first  defendant  [277]  being  by  marriage  part  of 
the  family  of  a  defendant  of  the  grantee,  the  grant  should  be  declared  to 
be  valid  during  Jier  life  and  liable  to  revert  to  the  representatives  of  the 
matam  on  her  death  The  decree  ot  the  Subordinate  Judge  must,  there- 
fore, be  set  aside  so  far  as  it  declares  that  the  plaintiff  is  entitled  to  rent 
and  a  decree  be  passed^  declaring  him  entitled  to  hold  the  landp  on  and 
after  the  demise  of  the  first  defendant. 

Each  party  will  bear  his  or  her  own  costs. 
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ANNAPURNI  NACHIAR   (Defendant  No.   2)  Appellant  v. 

COLLECTOR  OF  TINNEVELLY  AND  ANOTHER  (Plaintiff  and 

Defendant  No.  1),  Respondents*     [llth  and  12th  March  and 

10th  April,  1895.] 

Hindu  law— Inheritance— Impartible  estate— Adoption  by  a  xtmindar  in  conjunction 
with  one  of  his  tivo  wives— Right  to  succeed  to  ^adoptive  son. 

The  holder  of  the  impartible  Zemindari  of  Uthumalai,  who  married  two  wives, 
subsequently  made  an  adoption  in  -conjunction  with  his  junior  wife.  The  zemin- 
dar died  in  August  1891,  and  the  adopted  son  died  an  infant  without  issue  in 
Decemher  of  the  same  year : 

Held,  that  the  junior  wife  having  taken  part  in  the  adoption  was  entitled  to 
the  impartible  estate  in  preference  to  her  co-wife. 

APPEAL  against  the  decree  of  F,  H.  Hamnett,  Acting  District  Judge 
of  Tinnevelly,  in  original  Suit  No.  15  of  1892. 


*  Appeal  No.  70  of  1894. 
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This  was  an  interpleader  suit  relating  to  the  rival  claims  of  defendants        iggc 
Nos    1  and  2  to  succeed  to  the  impartible  estate  the  property  of  the  infant       APHIL 
adoptive  son  of  their  late  husband      The  facts  of  the  case  was  stated  sum-         IQ 
ciently  ior  the  purposes  ot  this  report  in  the  judgment  of  BEST,  J  

The  Advocate-General  (Hon.  Mr  Spring  Branson),  llamavhandra  Rau  Appn. 
Saheb,  Gopalasami  Ayyangar  and  ttanga  Hamannjachanar,  foi  appellant  ," 

[278]  Bhshyarn  Ayyangar,  Kriahnasami  Ayyai,  UamahnBhna  Ayyar,  c  ' 
Desikachanar,  Sethacharar,  Natcsa  Ayyai  and  Suhramama  Ayyai ,  '  tor  UI^- 
respondent  No  2  11  M 

JUDGMENT  277-5 

BEST,  J — The  question  for  decision  in  this  appeal  IR  \vhcthei  the  M',5i'Jl 
appellant  (section  defendant)  or  the  second  lespondent  (first  defendant)  IH 
entitled  to  possession  of  the  impartible  Zemmdan  of  Llthumalai  in  the 
Tinnevelly  district  The  first  respondent  IB  the  Collectoi  ot  the  district, 
by  whom  the  suit  was  instituted  for  the  purpose  of  obtaining  n  decision 
as  to  winch  of  the  rival  claimants  WHS  entitled  to  the  /emmdari,  of  which 
possession  had  been  taken  by  him  as  Agent  ot  the  Court  of  Wards  on 
behalf  of  n  minor  mimed  Navanita  Krishna  Marudappa  Tevar  as  adopted 
son  of  the  Zemindar  Irudalaya  Maiudappa  Te\m,  who  died  on  ]2th 
August  1891  The  minor  also  died  on  16th  Decembei  1891. 

The  tact  and  validity  of  the  adoption  of  the  boj  Navanita  Krishna 
by  the  late  Zemmdai  Irudalaya,  whose  widows  both  appellant  and  the 
second  lespondent  claim  to  be,  were  denied  by  the  appellant  and  formed 
the  subject  of  several  issues  (5  to  8)  settled  for  tiial  in  (he  suit  These 
issues  are  considered  by  the  Judge  in  paragraphs  60  to  71  of  his  judg- 
ment, and  the  conclusions  arrived  at  bv  him  are  stated  in  paiagiaph  72, 
nurnely,  that  there  M  as  in  fact  an  adoption  and  that  no  reason  appears  tor 
holding  it  to  be  other  than  valid 

The  correctness  of  the  finding  is  not  disputed  at  the  heating -fit  the 
appeal,  and  the  evidence  on  record  amply  supports  the  conclusions  anived 
at.  by  the  Judge  as  to  the  fact  of  the  adoption 

Another  fact  that  i&  not  disputed  is  the  mamage  of  the  appellant  with 
the  late  Zemindar  Irudalaya.  But  the  fact  of  second  lespondent  being  also 
a  wife  was  denied  and  formed  the  subject  of  the  first  issue  Tho 
Judge  has  found  on  the  issue  in  favoXir  of  second  lespondent,  and  hia 
finding  as  to  the  fact  of  second  respondent  being  a  wife  of  I  ho  late 
zemindar  is  supported  by  Exhibit  UUU — a  statetnent  filed  by  appel- 
lant's own  father  and  brothers  in  criminal  proceedings  against  the  zemin- 
dar, in  which  second  respondent,^  expiesslv  spoken  of  as  the  Second  wife 
of  the  zemindar,  and  also  by  Exhibit  F  which  contains  an  admission  of  the 
fact  by  appellant  herself  In  the  face  of  this  evidence  the  learned  Ad- 
vocate-General, who  appeared  for  the  appellant,  has  been  unable  to  con- 
tend that  second  respondent  was  meiely  a  concubine  find  not  n  wife  of 
the  late  zemindar  He  has  contended,  however,  [279]  that  the  Judge 
IR  not  wai  ranted  bv  the  evidence  in  finding  that  second  respon- 
dent's marriage  took  place  at  the  same  time  as  that  of  appellant 
at  the  hitter's  village  of  Kurukalpatti  This  was  clearly  not  the 
second  respondent's  case — the  whole  of  whose  evidence  on  the  point  m 
directed  to  showing  that  second  respondent's  marriage  took  place  at  Vira- 
keralampudur,  some  14  miles  from  Kurukalpntti  The  stoty  told  by 
second  respondent's  witnesses  is  that,  after  the  marriage  of  the  zemindar 
with  second  respondent  in  the  morning  at  Virakeralampudur,  the  zemin- 
dar started  off  on  horseback  accompanied  by  a  couple  of  servants  on 

649  ' 
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1185      *°°t  an(*  Proceeded  to  Kurukalpatti  to  marry  appellant,  then  a  girl  aged 

APRIL     8ix  or  seven  vears-     °n  hearing  of  which  his  mother  followed  him  in  a 

10        palanquin;  and  on  her  arrival  a  .Kurukalpatti  the  zemindar  hastily  left,  not 

however  till  after  the  marriage  with  appellant  had  been  performed,   and 

APPEL-  r?fcurni&g  fco  Virakeralaimwdur  went  on  with  the  ceremonies  of  the  inar- 
LATE  r'a£e  w!t*1  sec°nd  respondent  on  the  next  and  following  days.  The  Judge 
CIVIL.  kas  assigned  sufficient  reasons  for  disbelieving  this  story  of  second  reepon- 

'     dent's  witnesses. 

ISM.  The  Judge's  reason  for  finding  that  the  marriage  of  second  respondent 

277*5     must  have  taken  place  at  Kurukalpatti  is  the  statement  by  the  zemindar 

**:£• J*    *n  his  petition,  Exhibit  DDD,  that  he  married  both  appellant  and  second 

121.       respondent  at  "  one  and  the  same  time."     But  in  the  same  petition  the 

zemindar  has  stated  that  he  had  divorced  appellant,  which  is  found  by 

the  Judge  to  be  not  true.     There  is  thus  no  good  reason  for  accepting  as 

true  the  statement  that  the  two  marriages  took  place  "  at  one  and  the 

same  time,"  especially  when  that  statement  is  opposed  to  the  evidence  of 

second  respondent's  own  witnesses  and  of  second  respondent  herself. 

It  being  found  that  second  respondent's  marriage  did  not  take  place 
on  the  same  day  as  that  of  appellant,  and  it  not  being  pretended  on  behalf 
of  second  respondent  that  it  took  place  on  any  previous  day,  the  only 
possible  conclusion  is  that  it  must  have  taken  place  on  a  subsequent  day. 
From  the  finding  that  the  marriage  did  not  take  place  at  Virakeralam- 
pudur  at  the  time  alleged  by  second  respondent  and  her  witnesses,  it 
follows  that  there  is  an  entire  absence  of  evidence  as  to  where  and  when  it 
took  place,  and  were  it  not  for  the  admission  contained  in  Exhibits  UTJU 
and  F,  there  would  be  no  reliable  'evidence  of  second  respondent  being 
in  fact  a  wife  of  the  zemindar,  for  the  statements  made  by  [280]  the 
zemindar  himself  in  the  description  of  second  respondent  as  a  wife 
in  official  reports  pending  the  dispute  between  the  appellant  and  the 
zemindar  are  clearly  not  sufficient  to  place  the  matter  beyond  doubt. 
But  the  statement  in  Exhibit  UUU  by  appellant's  father  and  her  brothers 
and  in  Exhibit  F  by  appellant  herself  seem  to  juj&tify  the  finding  that  second 
respondent  was  also  a  wife  of  the  zemindar,  but  only  a  junior  wife,  i.e., 
a  subsequently  married  wife. 

The  alleged  divorce  of  appellant  is  found  to  be  untrue  not  only  by  the 
Judge  in  the  present  suit,  but  also  by  the  Subordinate  Judge  in  original 
suit*  No.  17  of  1889 — a  suit  filed  by  the  late  zemindar  against  appellant 
and  which  is  the  subject  of  appeal  suit  No.  152  of  1891,  which  is  also 
now  before  us  for  decision. 

The  evidence  as  to  the  alleged  divorce  has  been  carefully  considered 
by  the  District  Judge  in  paragraphs  46  to  49  of  his  judgment,  and  there 
is  no  reason  for  holding  that  he  has  come  to  a  wrong  conclusion. 

As  already  stated,  the  Advocate-General  no  longer  contests  the  fact 
or  the  validity  of  the  adoption  of  Navanita  Krishna  Marudappa  by  the 
late  Zemindar  Irudalaya  with  the  Second  respondent. 

The  real  question  for  decision,  therefore,  is  whether  second  respondent 
as  the  receiving  mother  is  entitled  to  succeed  to  the  estate  aa  heir  of  the 
boy  Navanita  Krishna  in  preference  to  appellant,  though  the  latter  is  the 
first  married  wife  of  Irudalaya.  It  is  first  contended  on  behalf  of  second 
respondent  that  she  has  a  preferential  right  to  succeed  to  the  zemindari  on 
the  admitted  fact  of  her  seniority  in  age  to  the  appellant.  But  as  has  been 
contended  on  behalf  of  appellant,  seniority  in  the  family  of  the  husband 
must  be  calculated  from  the  date  of  the  entity  of  each  wife  into  that  family 
by  marriage  and  so  calculated  the  appellant  is  clearly  the  senior  wife — the  * 
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Dharmapatni—  the    wife    married    from    a    sense    of    duty—  see    2,    Cole- 
brooke's  Digeat,   page  124,  and  Strange's  Hindu  La*,  page  137,   cf.  also      /"" 
Padajirav   v     Itamrav    (J)      However,    the   question  heie  is   not   aa    to   the 
succession  of  wives  to  a  husband,  but  ol  the  mothei  to  an  adopted  son 

The  Judge  has  found  that  second  respondent  as  the  receiving  mother 
is  entitled  to  succeed  in  prefeicnce  to  the  appellant      Jn  suppoit  ot  this 
finding  he   has   cited   the   case   of    Kashceshutec   Debia   v     (he  ah    Chundei       J:ATE 
Lahorec    (2j,    also    a    dictum    m    Teencowree    Chat-[Mi]tccfce    v     Dino-       CIVIL> 
nath     Banerjce     (3),     and     the     opinion   of   Sn     .Francis     MacNaghten     at       igTT 
page    17J     of    his    Hindu    la\v     where    he    Says,     "the    boy    could    not  be       277^5 
received  by   three  vudows  jointly      He  must  be  received  by  one  of  thorn      M.L.J. 
and  would  then  be  considered  as  the  son  of  the  widow  by  whom  he  had        121. 
been  received  "     See  also  the  answer  ot  a  Pandib  in  the  appendix  to  the 
same  book,   which  says,    "  The  widow  adopting  will   be  called  the  mother 
and   the  others   the  step-motheis  "     So  also  West   and   Buhlei   in   Vol     1, 
page    1132    (third   edition)   of    then    Hindu    Jav\    say,    "  The   importance   ol 
the.  light  to  adopt  as  between  two  or  more  widows  becomes  evident  when 
it  IB  boine  in  nund  that  the  one  taking  the  place  of  mother  succeeds  first 
to  her  son  on  his  death  without  child  or  widow  "     No  doubt  the  writers 
above  referred  to  have  cited  no  authority  for  the  views  expressed  b\   them, 
and  the   rule   enunciated  in    Dattaka   Mimamaa,    VI,    V     jO,    and   Dattaha 
Chandnha,  III,   V     17,   to  the  eftect  that  the  "  forefathers  of  the  adoptive 
mother  only   aie   also  the  mateinal  giandsires  of   the  sons  given  "   differ- 
entiates  between  the  adoptive   and   natural   mothers,   and   not   between  an 
adoptive  mother  who  actually  ]oms  in  the  ceremony  of   adoption  and   hei 
co-wives       But   if   it   is   allowable  to   a   Hindu   to   authoiisc   one   of   several 
wives  to  take   a   child   in   adoption   after  his   death,    and  in   such   ease   the 
widow  so  appointed  can  alone  exeicise  the  power  as  admitted  bv   Mr    \V 
H    MacNaghten  (see  page  12  of  his  intioduchon),   it  is  difficult  to  under- 
stand why  he,   should   have  no  discretion  in   selecting  one  of  his  wives  to 
join  with  him  in  making  an  adoption  during  his  lifetime 

The  only  authority  cited  in  support  of  appellant's  contention  is  the 
passage  at  page  12  of  the  introduction  to  Mr  \V  H  MncNaghten's  Book 
on  Hindu  Law,  but  he  expressly  States  that  his  remarks  have  reference 
only  to  the  rights  and  privileges  accruing  to  the  adopting  widow  "  from 
the  simple  fact  of  her  having  made  the  adoption,  independently  of  any 
intention  expressed  or  implied  by  the  deceased,  that  such  widow  alone 
should  be  considered  as  the  mother  of  the  adopted  child,"  and  adds  "  if 
he  declared  this  explicitly,  the  ca&e  would  be  different,  or  if  such  may  be 
reasonably  gathered  to  have  been  his  intention,  from  some  unequivocal 
indication  of  his  will  that  his  other  wives  should  have  no  concern  with 
the  adoption." 

[282]  In  the  present  case  there  can  be  no  doubt  as  to  the  fact  of  the 
adoption  of  the  boy  Navanita  Krshnii  Marudappn  having  been  made  bv 
the  late  zamindnr  in  association  with  second  respondent  alone  She  was 
the  wife  with  whom  he  had  lived  since  1866  at  lenst,  whereas  (as  has  been 
rightly  found  by  the  Judge)  the  appellant  nevei  lived  with  ber  husband, 
for  there  can  be  no  doubt  that  the  evidence  adduced  by  appellant  to  prove 
that  she  ever  cohabited  with  her  husband  or  even  went  to  the  palace  prior 
to  March  1889  has  been  rightly  disbelieved  by  the  Judge,  see  paragiaphs  50 
to  54  of  his  judgment  It  is  equally  beyond  doubt  that  the  deceased's  in- 
tention was  that  second  respondent  and  not  appellant  should  occupy  the 
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1895      position  of  mother  to  the  boy  adopted,  and  second  respondent,   and  not 
APRIL     appellant,  was  the  *  receiving  '  mother*  which  is  the  literal  meaning  of  the 
10.        word  '  pratigrahitri  '  which  is  translated  '  adoptive  '  in  Dattaka  Mimamtia 
VI,    50,    Dattaka    Chandrika,    III,    17.     The   fact    that    adoptions    under 


APPEL-   fcke  Hindu  law  are  for  the  benefit  of  the  man  and  can  be  made  inde- 

LATE      pendontly  of  any  wife,  does  not  appear  to  be  a  circumstance  from  which 

CIVIL.     to  can  be  inferred  that  the  man  is  not  at  liberty  to  select  one  of  several 

__      wives  to  be  the  receiving  mother  of  the  boy  to  be  adopted;   and  as  to 

18  M.      MCWM,   Chapter  IX,   V.    183,   it   certainly  does  not  prove  the  appellant's 

277-5     contention,  for  notwithstanding  the  statement  there  made  that  if  among 

M.L.J.     all  the  wives  of  the  same  husband,  one  bring  forth  a  male  child,  they  are 

121'       all  declared,  by  means  of  that  son,  to  be  mothers  of  male  issue  :  neverthe- 

less the  actual  mother  succeeds  to  the  son  in  preference  to  her  co-wives. 

There  is.   therefore,  no  reason  why  the  mere  fact  of  all  the  wive&  being 

considered  as  mothers  of  an  adopted  son  should  preclude  the  wife  who  is 

actually  associated  in  the  adoption  from  being  considered  as  the  mother, 

and  the  other  wives  merely  co-wife  mothers  (Sapatnirnata). 

The  preponderance  of  authority  clearly  supports  t)ie  Judge's  finding 
that  where  only  one  of  several  wives  is  associated  with  the  husband  in 
making  an  adoption,  she  is  the  preferential  heir  to  the  boy. 

I  would  therefore  dismiss  this  appeal  with  costs. 

SHEPHARD,  J.~  I  concur  with  Mr  Justice  BKST  in  bis  conclusion  on 
the  facts  of  this  case 

It  being  assumed  then  that  the  late  zemindar  died,  leaving  him 
surviving  two  widows  and  a  son  adopted  by  him  in  conjuno-[283]  tion 
with  one  of  them,  namely,  Meenakshisundra,  and  that  son  having 
since  died,  the  question  to  be  decided  is  whether  the  widow  Meenakshi  - 
sundara  or  the  other  widow  Annapurni  has  a  preferential  right  to  the 
zemindari,  which  being  impartible  can  only  be  enjoyed  by  one  of  them 

Meenakshisundra  's  claim  is  based  on  the  ground  that  she  took  part 
in  the  adoption  and  that  in  point  of  age  —  whether  or  not  she  was  first 
married  —  she  is  the  eldest  of  the  two  widows.  On  the  other  hand  the 
contention  on  behalf  of  the  appellant  Annapurni  Nachiar  is  that  she 
was  the  elder  wife  in  the  sense  of  having  been  first  married,  and  that  her 
rights  in  that  capacity  were  not  affected  by  the  action  of  the  zemindar  in 
preferring  to  associate  his  otjier  wife  in  the  ceremony  of  adoption. 

The  question  which  arises  is  what  is  the  precise  relation  between 
the  co-wives  of  a  Hindu  who  adopts  a  son  and  that  adopted  son?  Are 
they  all  to  be  regarded  as  mothers  of  the  son  or  does  one  of  them  only, 
and,  if  so,  which  of  them  stand  in  that  relation? 

It  was  conceded  by  Mr.  Bhashyam  Ayyangar,  and  there  can  be  no 
doubt  that  the  act  of  adoption  inasmuch  as  it  concerns  the  husband  alone 
may  be  performed  independently  of  his  wife.  Her  consent  ife  unnecessary. 
Nevertheless  she,  if  she  is  the  only  wife,  undoubtedly  comes  to  be  regarded 
as  mother  of  the  adopted  son,  and  her  parents  come  to  be  regarded  as  his 
maternal  grandparents.  (Dattaka  Mimam8&,  Section  VI,  Y,  50).  To 
those  parents  of  the  adoptive  mother  he  presents  oblations.  Generally, 
his  position  in  the  family  is  assimilated  to  that  of  a  natural  born  son.  In 
the  case  supposed,  that  of  an  adoptive  father  with  one  wife,  the  law  it- 
self designates  the  adoptive  mother  and  HO  difficulty  arises.  Where, 
however,  there  are  several  wives  it  is  said  that  the  husband  is  at  liberty 
to  designate  the  one  who  shall  take  the  place  of  mother,  and  that  by  this 
means  the  anomaly  of  assigning  several  mothers  to  the  adopted  &on  may 
be  avoided.  Otherwise,  the  adopted  son  having  Several  mothers  would 
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have    as    many    sets    at    maternal    grand-parents    horn    whom    he    might 

inherit   and   to   whom   he   must   offer   oblations      The   two    chief    authori- 

ties    on    the-  law    of    adoption    throw    no  distinct     light    on  the     ques- 

tyon      The     expression     '  adoptive     mother  '     used     in     the     verses     cited 

from  the  Dattaka  Chandnka  and  Dattaka  Mimamva  is  not  used  in  refer- 

ence    to     the    case    of    several    mothers,     and    evidently    no    distinction     APPLL- 

is    intended    to    be    drawn    between    the    wife    who    has    taken    part    in       LATE 

[284]   receiving  the  child  and  any  othei    wife      It  would   appeal   however       CIVIL. 

that    these    texts    have    been    treated    as    supporting    the    proposition    that       

where    there    are    moie    wives    than   one,    she    who    has    leceived    the    boy       2*77^5 

should    be    regarded    as    his    mother      In    a    case    cited    by    Sir    F     Mac-      M.LJ 

Naghten   in   his   considerations    (page    171),    published    m    1824,    the    point        121 

is  treated  as  beyond  dispute      Authority  had  been  given  by  the  husband 

to    his    tjiree    wives    to    adopt    a    son,    and    if    they    could    not  "agree    he 

directed  that  a  boy  shculd  be  chosen  by  his  first  and   second  widows,   or 

if  they  could  not  agree  by  his  second  and  third  widows      The  widows  not 

having  agreed,  the  mothei   to  whom  the  matter   was  retened  selected  one 

Taracomar,  who  had  been  nominated  by  the  second  widow      The  question 

then  arose  which  of  the  three  had  a  right  to  receive  him      "  The  law  is  clear 

and  was  undisputed,"  says  the  author,  "  the  boy  could  not  be  received  by 

the  three  widows  jointly      He  must  be  received  by  one  of  them,  and  would 

then  be  considered  as  the  son  of  Luckinaram  and  the  widow  by  whom  he 

had  been  received,  about  this  there  was  not,   because  there  could  not  be, 

any  dispute  " 

In  1864  the  question  was  raised  in  Bengal  in  a  case  where,  as  in 
the  present  case,  a  claim  was  made  by  one  of  two  widows  whose  husband 
had  adopted  a  boy  who  had  subsequently  died  It  \\  us  found  as  u  tact 
that  the  deceased  Kalee  Kant  had  adopted  the  boy  not  as  the  son  of  the 
plaintiffs,  but  as  son  of  Ins  second  wife  Mon  Mohmee  It  was  held  that 
the  lattei  was  as  adoptive  mother  the  heir  of  the  adopted  son,  Kcmhi'eshu- 
rrc  Dcbm  \  Grecsh  Chundei1  Lahoirc  (I) 

In  another  Bengal  case  decrded  in  the  following  year.it  seems  to  have 
been  iihHumrd  by  tho  High  Court  that  the  co-wife  would  stand  in  the  re- 
lation of  step-mother  to  one  adopted  as  the  son  of  anothei  wife  The 
point,  it  is  true,  did  not  arise  foi  decision,  and  the  remark  upon  it  IR  only 
an  obitel1  (hctuw  (Tccncoivrcr  Chatterer  v  Dinonath  Bancrjec  (2)) 

The  opinion  thus  expressed  in  Bengal,  while  it  does  not  appear  to 
have  been  questioned  in  subsequent  caseh,  has  been  adopted  by  commen- 
tators, (Vyavastha  Chandnka ,  page  161,  V,  348,  West  and  Buhler,  113) 

[285]  The  lule  cited  by  West  and  Buhler,  "  The  adopted  son  suc- 
ceeds to  all  his  step-mothers,"  is  not  at  variance  with  the  notion  that  one 
wife  only  is  regarded  as  his  mother  They  cite  however  a  passage  from 
Colebrooke's  Digest,  which  favours  the  opposite  contention  In  that  passage 
(page  394)  it  is  said  that  "  if  a  son  be  adopted  by  a  man  married  to  two 
wivefc,  he  would  have  two  maternal  grandfathers  and  would  claim  as  mater- 
nal ancestry  both  their  lines  of  forefathers  "  The  writer  goes  on  to  speak 
of  this  as  a  seeming  difficulty  and  to  suggest  ft  mode  of  dealing  with  it 
Having  regard  to  the  wa}  in  which  the  point  is  laised  and  the  absence  of 
authority  cited,  I  do  not  Hunk  that  this  pronouncement  of  Jagannatha  can 
be  allowed  to  wergh  against  the  authorities  already  cited  Another  and 
more  distinct  authority,  on  which  the  Advocate- General  relies,  is  to  be 
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found  in  the  preliminary  remarks  forming  an  introduction  to  W.  Mac- 
Naghten's  Principles  of  Hindu  Law.  Dealing  with  the  case  of  a  husband 
leaving  three  widows,  to  one  of  whom  he  has  given  authority  to  adopt, 
he  says  the  three  widows  of  the  same  man  are  held  to  be  in  a  legal  point 
of  view  one  and  the  same  individual.  The  widow  to  whom  the  permission 
was  given  may  indeed  have  the  privilege  of  selecting  the  boy  to  be  adopt- 
ed, but  the  adoption  being  once  made,  he  necessarily  holds  the  same 
relation  to  all  the  three  widows  of  the  adopting  father.  He  goes  on  how- 
ever to  say  that  the  case  would  be  different,  if  the  husband  declared  his 
intention  thai  the  other  wives  should  have  no  concern  with  the  adoption, 
see  pa#e  XII  This  latter  observation  supports  the  view  advocated  by 
Mr.  liluihhyam  Ayyangar.  The  proposition  that  the  three  widows,  alike  the 
one  \\lio  has  been  commissioned  to  adopt  and  the  other  two,  stand  in  the 
same  relation  to  the  adopted  son  is  in  direct  contradiction  of  the  state- 
ment made  by  Sr  F.  MacNaghten.  The  author  does  not  refer  to  this 
statement,  nor  indeed  in  the  body  of  his  work  does  he  discuss  the 
question. 

It  is  contended  that  the  opinion  of  the  Bengal  lawyers  in  favour  of 
allowing  a  husband  to  constitute  one  of  his  wives  the  mother  of  his 
adopted  son,  is  in  some  way  connected  with  the  notion  entertained  by 
Sir  F.  MacNaghten  and  others  that  plural  adoptions  were  permissible.  I 
fail  to  see  however  how  the  weight  of  his  opinion  expressed  with  reference 
to  a  case  where  one  adoption  was  in  question  i&  lessened  by  this  circum- 
stance. And  seeing  that  the  Judicial  Committee  pronounced  againfet 
plurality  of  [288]  adoptions  as  early  as  1846,  the  contention  clearly  does 
not  touch  the  case  decided  by  t.he  High  Court  of  Bengal  in  1864.  More- 
over, the  liberty  of  the  husband  to  make  a  second  adoption  was  not 
founded  on  any  right  or  interest  supposed  to  be  possessed  by  the  wife, 
but  on  the  absence  of  authority  to  the  contrary  and  on  the  principle  that 
many  sons  are  to  be  desired.  See  Jhingama  v.  Atnhama  (1). 

In  rny  opinion  there  is  no  inconsistency  betweenr  the  recognized 
principles  of  the  law  with  regard  to  adoption,  and  the  position  that  one 
of  several  wives  may  be  selected  as  the  adoptive  mother.  The  mainte- 
nance of  this  position  does  not  militate  against,  but  is  rather  in  consonance 
with  the  principle  that  the  adoption  is  made  solely  for  the  benefit  of  the 
husband.  It  is  a  mistake  to  assume  that  the  husband  in  thus  selecting 
one  of  two  wives  neces'sarily  intends  to  give  her  any  material  benefit. 
Ordinarily  it  might  be  expected  that  the  adopted  son  would  survive  both 
the  wives,  and  the  fact  that,  in  the  other  event,  the  favoured  wife  would 
succeed  on  the  son's  death  would  not  be  taken  into  account.  What  may 
be  supposed  to  be  contemplated  i&  that  the  son  will  succeed  on  the  death  of 
that  wife.  It  cannot  be  denied  that  a  Hindu  having  two  wives  may  confer 
on  one  of  them  an  authority  to  take  a  child  in  adoption  after  his  death,  nor 
can  it  be  doubted  that  the  selected  widow  would  alone  and  to  the  exclusion 
of  her  co-widows  have  discretion  in  the  matter  (2,  Strange's  Hindu  Law, 
page  91).  What  would  be  the  relation  between  the  co-widow  and  the  son 
adopted  by  the  other  widow  under  the  authority  BO  given  does  not  appear  to 
have  been  decided  except  in  the  case  cited  by  Sir  F.  MacNaghten.  Indeed 
the  question  is  not  distinguishable  from  that  raised  in  the  present  case. 
But  it  certainly  would  seem  reasonable  to  hold  that  the  widow,  who 
being  duly  authorized,  has  taken  a  boy  in  adoption,  and  without  whose 
act  the  adoption  could  never  have  taken  place,  is  the  mother  of  the  boy 


(i)  4%M.I.A.  t  (67-95). 
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rather  than  the  others  who  had  no  concern  in  the  mutter  At  any  rate 
the  case  of  a  husbnnd  giving  one  of  Ins  UNO  wives  authority  to  adopt  is 
an  instance  in  which  he,  foi  his  own  pui poses,  is  ;\t  liberty  to  give  prefer- 
ence to  one  of  them  and  thus  enable  her  to  defeat  the  expectations  of  the 
others 

The  proposition  that  both  \viveb  or  both  \\idous  together  constitute 
the  mother  of  the  adopted  son,  notwithstanding  urn  dechira-[287]tion  of 
the  husband  to  the  contidrj  give.s  an  importance  to  the  \vives  in  the 
matter  of  adoption  for  which  there  IH  no  justification  The  institution  of 
adoption  requires  that  the  HOII  adopted  should  be  deemed  the  son  of  the 
person  who  has  taken  him  Tt  is  orih  consistent  with  tins  thcoi)  that 
the  wife  of  the  adoptive  father,  if  theie  happen  to  be  one,  should  also  be 
deemed  the  mother  of  the  bo}  Bui,  in  the  case  of  several  vuves,  the 
theory  does  not  require  that  they  all  should  be  deemed  to  be  his 
mothers 

To  hold  tin*  lather  than  to  hold  that  his  i elation  is  that  of  step-son 
to  the  co-wives  other  than  the  one  who  has  been  associated  in  the  act  of 
adoption  is  to  introduce  a  quite  unneccssar  \  fiction 

We  are  invited  to  consider  the  case  in  \\lnch  a  husband  has  made  an 
adoption  independently  of  both  his  wives  and  to  answer  the  question 
which  would  then  arise  The  ca&e  is  not  one  which  is  hkeh  to  happen, 
and  it  seems  to  me  sufficient  to  sa}  that,  because  a  ccitam  mode  ol 
designating  the  adoptive  mother  tails,  it  does  not  follow  that  no  othei 
exists 

In  the  present  ease  it  is  sufficient  to  hold  that  where  the  husband 
has  associated  one  wite  with  him  in  adopting  a  child,  that  wife  is  to  be 
deemed  mother  of  the  child  This  conclusion  appears  to  me  to  be  justified 
as  well  by  principle  as  by  authority 

It  follows  that  the  appeal  must  be  dismissed  with  costs 


18  M.  287=5   MLJ.   168. 
APPELLATE    CIVIL 

Before    Mi     Justice  MuUunami  Ayyai   and   Mi 


e   ftliephard. 


8l\AHl'DU\MANIA    N \ICKKll     VM>    OTHEHH    (Plaintiffs    No*      1 

ami  8  fo  12),  Appellant*  u    KUISIIXAMMAL  AND  OTHERS 

(Defendant*    No*.    '2    to    9),    licspondentu  * 
[2nd,  4th  and  5th  October   and  14th    December,   1894  ] 

Ifindi1    /flic1 — Imf>arliblc   raj — Cntlotn    of   inalienability,    eindeinc    of — Dayadi   l*u 

The  holder  of  the  impartible  palayam  of  Ammayanayakanur  transferred  his 
t  state  to  his  wife  by  a  deed  of  gift  The  transferor  had  besides  a  son  numerous 
dayadrs,  and  some  of  the  latter  now  sued  foi  a  declaration  that  the  gift  was  not 
[288]  lundmg  on  them  The  law  of  succession  admittedly  applicable  to  this 
palayam  was  the  rule  of  dayadi  paltam,  according  to  which  the  person  entitled 
to  succeed  on  the  death  of  a  palayagar  is  the  senior  in  age  of  his  daydis  des- 
cended from  one  ot  three  brotheis,  who  originally  formed  a  joint  family  to- 
gether and  were  ihe  founders  of  thiee  lines  in  the  family  The  person  entitled 
under  this  rule  to  inherit  on  the  death  of  the  transferor  %\as  one  of  the  plaint- 
iffs in  the  suil  It  was  contended  thai  llu  palayagar  had  no  piopnelary  right  in 
the  estate,  but  held  the  office  of  manager  mciely  ,  but  tin*  contention  7^'fls  overruled 
It  was  further  contended  jhal  the  estate  admittedly  impartible  was  by  custom 
inalienable  also 


*  Appeal    No     29    of 
549 


1895 

APRIL 
10 

APPEL- 
LATE 

CIVIL; 

18  M. 

277-5 

IVLL.J. 

121. 


1*  Mad.  289 


1K&1AN   DKCISIOKS,   NfcW 


1M4 

DEc.14. 

APPEL- 
LATE 
CIVIL. 

18  M. 

287-5 

M.L.J. 

168. 


Held,  on  the  oral  and  other  evidence  adduced  in  the  case,  and  with  reference 
to  admissions  made  by  the  transferor  and  to  his  conduct,  and  on  its  appearing 
that  eight  out  of  the  nine  predecessors  of  the  transferor  had  left  either  sons  or 
widows,  but  nevertheless  that  for  three  centuries  there  had  been  no  sale  or  gift, 
that  the  custom  of  inalienability  was  established,  and  that  the  gift  in  question 
was  accordingly  invalid  as  against  the  plaintiffs.  Sartat  Kuari  v  Deoraj  Kuan 
(I.L.R.,  10  AIL,  272)  discussed  and  explained. 
[R,  20  M.  167;  20  M  207,  30  M.  255=17  M.L.J.  201=2  M.L.T.  167;  8  Ind.  Cas, 
332;  24  M.LJ.  502  (604)=13  M  L.T.  469=(1913)  M.W.N.  453.] 

APPEAL  against  the  decree  of  P.  Narayanasami  Ayyar,  Subordinate 
Judge  of  Madura,  West  in  original  suit  No.  80  of  1892. 

Plaintiffs  were  the  dayadis  of  the  palayagar  of  Ainrimyunayakanur, 
the  first  defendant,  who  on  the  30th  November  1891,  had  transferred  his 
palayam  to  his  wife  by  v\ay  of  gift.  The  prayer  of  the  plaint  was  for 
a  decree  that  that  alienation  was  void.  The  other  defendants  were  the 
wife  and  an  infant  son  of  the  palayagar  and  other  members  of  his  family. 
The  first  defendant  died  during  the  pendency  of  the  proceedings.  The 
Subordinate  Judge  held  that  tlie  alienation  in  question  was  not  invalid 
and  passed  a  decree  dismissing  the  suit 

The  plaintiffs  preferred  this  appeal. 

Subramanya  Ayyar,  Bhashyam  Ayyanyar  and  Gopalasami  Ayyangar, 
for  appellants. 

The  Advocate-General  (Hon.  Mr.  Spring  Branson)  and  Parthasaradhi 
Ayyangar,  for  respondent  No.  1. 

Sundara  Ayyar,  for  respondents  Nos.  3  to  8. 

JUDGMENTS. 

MUTTUSAMI  AYYAR,  J. — The  contest  in  tins  appeal  is  as  to  aliena- 
bility of  the  palayam  of  Ammayanayakanur  in  the  district  of  Madura.  The 
first  defendant,  Bommachi  Nayak,  now  deceased,  was  the  last  palayagar; 
the  second  defendant  is  his  widow,  and  the  third  defendant  is  their  minor 
son  aged  three  years.  On  the  30th  November  1891,  the  first  defendant 
transferred  to  his  \ufe,  the  second  defendant,  by  an  instrument  of  gift 
marked  as  Exhibit  VIII  the  estate  of  Ammayanayakanur  with  all  its  ap- 
purtenances. [289]  The  question  which  we  have  to  determine  is  whether 
the  palayagar  was  competent  so  to  alienate  the  palayapat. 

Admittedly  Ammayanayakanur  is  an  ancient  impartible  estate,  and 
it  appears  from  Exhibit  D  that  Visvanada  Nayak,  the  founder  of  the 
Nayak  dynasty  of  Madura,  granted  it  Since  the  grant,  it  has  been  in 
the  enjoyment  of  appellants'  family  for  a  period  of  about  386  years.  In 
Nelson's  Manual  of  the  District  of  Madura  it  IB  mentioned  a*  "  one  of  the 
'I  24  palayams  of  the  Dindigal  group.  Though  it  is  assessed  \\ith  a 
41  peishcush,  no  sannad  seems  to  have  been  granted;  hence  it  is  spoken  of 
as  one  of  the  unsettled  palayams." 

It  is  also  an  undisputed  fact  that  a  peculiar  custom  culled  '  dayadi 
pattam  '  regulates  the  succession  to  this  palayam.  On  the  demise  of "  the 
palayagar  for  the  time  being,  the  estate  devolves  not  on  his  heir  accord- 
ing to  the  Mitakshara  law,  which  in  the  absence  of  a  special  custom, 
governs  this  part,  of  Southern  India,  not  on  the  eldest  son  according  to  the 
rule  of  primogeniture,  which  obtains  in  the  other  palayams  in  the  district 
owned  by  persons  of  the  Knmblar  caste,  but  on  the  dayadi  or  cousin  of 
the  deceased  palayagar  who  is  senior  in  age  and  who  is  descended  from 
one  of  the  three  brothers  who  originally  fcJrmed  a  joint  Hindu  family. 
These  three  brothers  were  named,  (1)  Petala  Nayak,  (2)  Chakala  Nayak, 
and  (3)  Chinnalu  Nayak,  and  of  the  three  branches  springing  from  them, 
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the  second  is  now  extinct.     Thus,  the  class  of  kindred  in  which  the  heir      1334 
has  to  be  found  IB  that  of  the  descendants  of  the  two  branches,   and  the   j)EC    14 
person  to  be  selected  as  pala>agar  from  that  class  IB  the  one  who  is   the      __^  " 
oldest  or  senior  in  years.  APPEL 

There  are  a  few  special  facts  relating  to  this  estate,   which  it  is  desi-       LATE" 
rable  to   reiriembei    in    connection    with   this   appeal  CIVIL 

(i)  The   first    IB   a    statement   inarlc   by    tho   playugar   oi    1822,    tliat   111  * 

hia   family   the   estate   originally   descended    from    father   to   HOD,    but   that       \%  M. 
owing  to  the  curse  of  some  person,  that  mode  of  succession  was  found  nol      287  =-5 
to  prosper  and  that  the  present  peculiar  custom  was  established  to  legulate      M.L.J. 
devolution  of  property      Exhibit   D  contains  that  statement,   but   it    gives        IW< 
no  information   as   to   when  this  change   \vas  made      Whether  this  inmily 
tradition   is   true,    or   whethei    the    custom    is   the   mere    expression   of   the 
notion  that  in  a  copuicenaiy  iamil\  the  senior  co-paicener  in  age  ought  in 
times  of  turbulence,   to  take  the  impartible  estate,    cannot  now   [290]    be 
ascertained.     Howevei   this  may   be,   the  fact  remains  that  the  custom  of 
dayadi    pattam    has    furnished    the    recognized    rule    of    succession    in    the 
family  from  time  imrnemoiial 

(II)  Another  fact  is  that  the  palftjugar  toi   the  tune  being  is  knoun  us 
the  '  pcnya  '  or  senior  Nayak,   the  next  in  the  line  ot  succession  is  called 
the  '  siru  '  or  junior  Nayak,  and  the  one  \\ho  is  next  to  the  heir-apparent 
is  designated  '  talakarta  "Navak  '  or  commander  of  the  forces      Exhibit  JJ, 
which  is  copy  of  a  ]udgment  of  the  Zillah  Couit,  dated  1819,   showrs  that 
the   SHU   Xa\ak  had  then   some  land   attached  to  his  rank  or  status   and 
that  he  v\as  entitled  to  hold  it  so  long  as  he  had  that  status 

(III)  The   third  fact   is   that   theie   aie  now   18  members   in   the  family 
and  that  the  first  plaintiff  who  is  S7  \ears  old  is  the  senior  in  age       Apart 
from  tho  palayapnt  \\hich  m  considered  to  be  common   to  all  da\adis  for 
purposes    of    succession,    each    has    sepaiate    pioperty    which    is    partible 
among  his   sous   and  descends   in    riccordanee   uith   the   Mitakshara   law   as 
applied  to  ordmarx    Hindu   property 

(iv)  The  next  special  fact  is  that,  since  1800,  there  have  been  10 
palayagars  including  the  first  defendant  find  there  have  been  nine  cases 
of  succession  as  shown  in  tho  pedigree,  Exhibit  BB  It  appears  that  in 
five  cases  tho  deceased  pahiyivgar  left  sons  and  in  three  left  widows,  but  in 
all  the  senior  dayadi  took  the  estate  to  their  exclusion  It  appears  further 
that  \\\\en  the  son  \\lio  is  supciseded  becomes  m  his  turn  n  senior  co- 
parcener, he  succeeds  m  that  capacit\  The  pedigree,  Exhibit  BB,  shows 
how  each  of  the  10  palayagnrs  \\#s  related  to  one  anothei  and  to  the  first 
defendant  and  to  which  of  the  tuo  branches  he  belonged 

The  substantial  question  in  this  appeal  is  \\hethcr  the  estate  of 
Ammayanayakanur  is  alienable  as  alleged  b\  the  second  defendant  The 
Subordinate  Judge,  who  tried  the  suit,  has  upheld  her  contention  and 
rested  his  decision  on  the  ground  that  the  decision  of  the  Privy  Council 
in  Sarfa;  Kuan  v  Deoraj  Jtuaii  (1)  goveined  this  case,  no  family  custom 
being  m  his  opinion  proved  in  support  of  inalienability  It  was  part  of 
the  appellants'  case  that  each  palayagar  succeeded  simply  to  the  manage- 
ment of  the  estate,  that  he  had  no  proprietary  interest  therein,  and  that 
he  was  in  the  position  of  an  office-bearer  with  the  net  income  of  th^ 
[291]  zemindar!  attached  to  that  office  as  emolument  during  his  mcum- 
liencv.  The  Suboidinate  Judge  has  declined  to  adopt  this  theory  of  t&is 
zamindar's  status  and  held  that  Ammajanayakamn  is  a  proprietaifr 

(i)  10  A.  272 
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impartible  estate  devolving  in  accordance  with  the  special  custom  of  dayadi 
D&cl4    Pa^am'     ^n  ^^e  resu^>  he  dismissed  the  suit  with  costs;  hence  this  appeal. 
The  first   question   argued  before   us   is   as   to  the   palayagar  having 
no  proprietary  interest  in  the  palayapat  and  as  to  his  succeeding  merely 
to  the  office  of  manager  for  the  time  being.     Appellants'  pleader  is  unable 
to  refer  us    to    any    positive    evidence    in    proof    of    his    contention,    save 

Exhibit  A  which  lends  no  support  to  it.     That  exhibit  is  a  report  made  in 

Ig  jY|  1822  to  the  Collector  by  an  amin  who  was  deputed  to  attach  the  house 
267-5  °f  *he  then  palayagar  for  arrears  of  kist.  It  states  that  the  heir-apparent 
M.L.J.  executed  a  kararnama  promising  to  pay  the  arrears  in  certain  instalments, 
!**•  that  he  prayed  that  orders  might  be  issued  for  him  to  '  manage  the 
affairs,'  as  he  was  entitled  to  the  'zemindar's  kariyam'  after  the  then 
palayagar,  and  that  his  prayer  was  in  accordance  with  custom.  I  fail  to 
see  how  this  document  negatives  any  proprietary  interest  in  the  palayapat. 
It  does  not  contemplate  a  case  of  inheritance,  but  at  the  best  it  implies 
that  the  then  palayagar  might  be  superseded  in  management  according  to 
the  custom  of  the  family  as  such  management  was  found  ineffcient.  The 
words  *  next  entitled  to  the  zemindar's  affair  or  kariyam  '  signify  nothing 
more  than  next  entitled  to  exercise  the  functions  of  the  zemindar  or  to 
his  position.  An  attempt  is  next  made  to  compare  the  position  of  the 
palayagar  with  that  of  the  managing  co-parcener  of  a  joint  Hindu  family, 
but  in  doing  so,  the  learned  pleader  for  appellants  overlooks  the  fact 
that~the  managing  co-parcener  has  no  separate  property  in  the  income 
of  the  family  estate,  whereas  the  palayagar  takes  the  income  of  the  palaya- 
pat as  beneficial  owner  for  the  time  being.  Again  the  correspondence  which 
took  place  on  the  demise  of  each  palayagar  from  the  commencement  of 
this  century  treats  the  case  as  one  of  inheritance  to  an  ancestral  estate 
by  virtue  of  a  peculiar  family  custom.  It  is  not  explained  whether  accord- 
ing to  the  theory  that  the  palayagar,  for  the  time  being,  is  a  mere  office- 
bearer, the  estate  vests  in  any  one,  and  whether  if  it  vests  in  the  copar- 
cenary family  constituted  by  all  the  dayadis,  wh)  it  does  not  vest  in 
the  senior  co-parcener  for  the  time  being  as  the  sole  representative  capable 
accoording  to  the  family  custom  of  [292J  enjoying  it  as  an  impartible 
estate.  If  this  contention  were  to  prevail,  it  would  equally  apply  to 
every  zemindan  in  this  presidency  belonging  to  a  joint  Hindu  family  in 
which  the  zemindar's  power  of  alienation  is  restricted  by  the  custom  of 
the  family.  I  agree  with  the  Subordinate  Judge  in  thinking  that  the  con- 
tention is  one  which  cannot  be  upheld. 

The  second  question  argued  in  this  appeal  is  as  to  the  la\v  applicable 
to  the  case.  The  Subordinate  Judge  has  held  that  inalienability  cannot 
be  inferred  from  impartibility  and  it  must  be-  proved  by  family  custom. 
In  support  of  his  opinion  he  relies  on  the  decision  of  the  Privy  Council  in 
Sartaj  Kuari  v.  Deoraj  Kurai  (1).  Appellant's  pleader  contends  that  the 
law  to  be  applied  to  this  case  is  t}iat  contained  in  Naraganti  Achammagaru 
v.  Venkatachalapati  Nayanivaru  (2)  and  that  the  decision  of  the  Privy 
Council  is  not  applicable,  because  the  question  of  inalienability  was  there 
considered  as  between  a  Hindu  father  arid  his  son,  whereas  the  controversy 
in  this  case  is  between  cousins  or  co-parceners.  There  is  no  doubt  that 
this  distinction  exists,  but  when  regard  is  had  to  the  principle  on  which 
the  Judicial  Committee  decided  the  Allahabad  case  and  to  the  opinion  of 
the  High  Court  at  Allahabad  which  their  Lordships  overruled,  I  am  un- 
able to  accede  to  this  contention.  The  law  as  administered  both  at 

(i)    10  A.  272.  ^  (2)   4   MT250 
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Allahabad  and  in  Madras  prior  to  that  decision  \*as  that  when  an  impar- 

tible  estate  belongs  to  a  joint  Hindu  family  consisting  of  father  and  son,   _        ?^ 

the  latter  acquired  a  co-parcenary  right  therein  by  birth,  and  that  though,    UEC-  "• 

in  consequence  of  the  estate  being  impartible   and  "capable   of  enjoyment 

but  by  one  member  of  the  family  at  a  time,  there  was  no  ]omt  enjoyment, 

yet  the  co-parcenary  right  was  not  extinct  but  lay  dormant,  and  generated 

a  right  of  survivorship  m  the  son  on  the  death  of  the  father  and  that  the 

co-ownership  which  is  ot  the  essence  of  a  coparcenaij   right  existed  in  the 

case  of  impartible  estates  belonging  to  a  joint  Hindu  family    in  the  form 

of  a  right  of  survivorship      The  grounds  on  which  the  Lords  of  the  Judicial         . 

Committee  rest  their  decision  are  that,   in  order  to  prevent   alienation  by        166. 

the  father,    there  must  be  co-ownership   in  the   son,    that  the  property   in 

the   paternal   or   ancestral   estate   acquired   by    birth    under  the   Mitakshara 

law  is  in  their  opinion  so  connected  with  the  right  to  a  partition  that  it 

does  not  exist  where  there  is  no  right  to  a  par- [293]  tition,  and  that  though 

an  impartible  estate  may  for  some  purposes  be  joint  family  property,  the 

co-parcenary   in  it,    which   under   the  Mitakshara   law  is   created   by   birth, 

does  not  exist      Thus  the  ratio  decidcndi  of  the  Privy  Council  decision  is 

that  there  is  no  co-parcenary  right  so  as  to  generate  co-ownership  in  the 

form  of  a  right  of  survivorship  and  in  the  absence  of  co-ownership  there 

can  be  no  restraint  on  alienation      It  is  then  said  that,  though  such  may 

be  the  law  as  between  father  and  son,  it  is  not  so  as  between  brother  and 

brother      This  view  does  not     seem     to  me     to     be     tenable      When     the 

impartible  estate  is  paternal,  the  co-parcenary  in  contemplation  is  referable 

as  regards  its  origin  to  the  date  of  the  son's  birth,   when  the  impartible 

estate  belongs  to  the  paternal  grandfather,  the  co-parcenary  is  leferable  to 

the  date  of  the  father's  birth   and  \vhen  the  estate  belongs   to   a  remotei 

ancestor,    the   co-paicenary   is  leferabie   to   the   date   of   the   birth   of   a   son 

to  that   ancestor      Whether    the     co-paicenary     is    inferable     to    the    first 

generation  or  to  the  second  or  thud,   it  is  alike  no  cause  of  eo-o\vneiship 

on  which  the  power  to  restrain  alienation  depends  foi   its  existence      The 

effect  ot  the  Privy  Council  decision  is  that  inalienability  is,  like  impartiality 

or   a   peculiar  mode   of   succession,    a   special   independent    incident   which 

lies  outside  the  ordinary  Hindu  law  and  can  only    attach  to   an  impartible 

estate  by  family  custom  and  cannot  be  deduced  from  u  theoiy   of  dormant 

co-ownership 

If  the  contention  of  the  appellant's  pleader  \\ere  to  pievail,  the  follow- 
ing anomaly  would  be  the  result  Take  foi  instance  an  impartible  estate 
belonging  to  a  co-parcenary  family  and  descending  in  accordance  with  the 
rule  of  primogeniture  and  the  co-paicenaiy  family  to  consist  of  a  father, 
his  sons  and  brothers  If  a  suit  were  brought  against  an  alienee  by  the 
son,  we  should  have  to  hold  that  there  is  no  restraint  on  alienation,  but 
if  the  same  suit  were  brought  by  the  biother  \\e  should  then  hold  there 
is  no  unrestricted  power  of  alienation,  though  in  both  cases  tho  imparti- 
ble estate  and  the  person  alienating  it  aie  one  and  the  same 

The  next  question  argued  in  this  appeal  has  reference  to  the  evi- 
dence adduced  in  proof  of  family  custom  Three  objections  aie  urged  on 
appellants'  behalf  against  the  decision  of  the  Suboidmate  Judge,  viz., 
(1)  due  effect  has  not  been  given  to  absence  of  alienation  for  several 
centuries,  (2)  no  due  effect  is  given  to  several  documents  which  prove  a 
consciousness  in  the  family"  that  by  custom  its  alienation  is  forbidden 
except  for  necessity  or  for  [294]  purposes  binding  on  all  the  dayadis; 
(3)  in  determining  the  weight  to  oral  evidence  due  regard  is  not  had  to 
the  probabilities  of  the  case  and  to  thejadmissions  of  the  first  defendant. 

658 


Id  Mad.  295  INDIAN    DECISIONS,    NEW    SKUlfcS  [Vol. 

/ 

As  regards  the  first  ground,  there  is  no  doubt  that  throughout  the  history 
DEC*  14.   °*  ^e  Palayapat,  there  had  been  no  instance  of  sale  or  gift  of  any  portion 
*_      of  the  zemindari  prior  to  the  gift  in  dispute.     The  Subordinate  Judge  has 
-    aPParen%  attached  no  value  to  it,  as  it  is  only  negative  evidence.     But 
?*  *s  a  settled  rule  of  law  that  though  mere  absence  of  alienation  is  of 
ft^M  no  proof  of  inalienability,  yet  such  absence  when  it  is 'coupled  with 
A^      special  facts  that   would  render  alienation  probable  is  relevant  evidence, 
1$  M.      though   its  probative  value  ma\    depend  on  the  special   circumstances  of 
2S7-5      each  case. 

M.L.J.  Eight  of   the  nine   zemindars   who  held  the   estate   prior   to  the   first 

*•*•  defendant  cither  left  nons  or  widows  for  whom  they  would  ordinarily 
desire  to  make  some  provision,  and  the  peculiar  custom  which  is  shown 
to  prevail  in  regard  to  succession  must  have  imparted  to  that  desire  more 
than  its  ordinan  strength  as  an  inducement  to  alienation.  Notwith- 
standing this,  there  has  been  no  sale  or  gift  for  more  than  three  centuries, 
and  I  am  of  opinion  that  this  fact  is  relevant  evidence  and  ought  to  be 
considered  together  with  such  other  evidence  of  inalienability  as  there  is 
on  record. 

The  second  objection  taken  on  appeal  is  as  to  the  weight  attached  by 
the  Subordinate  Judge  to  the  documentary  evidence  in  this  case  and  it 
appears  to  me  to  be  entitled  to  weight.  In  paragraph  14  of  his  judgment, 
the  Subordinate  Judge  refers  to  four  important  Exhibits,  viz.,  R,  T,  U  and 
Z  and  refuses  to  give  effect  to  them  on  the  ground  that  the  admissions 
they  contain,  viz.,  that  the  palavapat  was  common  property  for  purposes 
of  alienation,  were  made  under  an  erroneous  impression  as  to  the  lawf 
applicable  to  alienability  and  could  not,  therefore,  operate  as  an  estoppel. 
There  is  nothing  in  the  documents  themselves  to  show  that  the  admis- 
sions were  made  with  reference  to  th,e  law  as  laid  down  in  any  particular 
case. 

The  Subordinate  Judge  considers  that  ail  the  decisions  of  the  Indian 
Courts  prior  to  the  recent  decision  of  the  Privy  Council  were  erroneous 
that  all  that  was  said  or  done  in  a  famih  concerning  an  impartible  estate 
was  said  or  done  under  the  influence  of  those  decisions,  and  that  as  evi- 
dence of  consciousness  in  the  family  that  the  estate  is  inalienable,  they 
have  no  probative  value.  The  [299]  flaw  in  this  reasoning  is  this  that, 
if  evidence  of  consciousness  in  the  family  that  an  estate  is  impartible 
or  inalienable  is  thus  to  be  explained  away,  there  can  be  no  proof  of  any 
custom  either  as  regards  impartibilit\  or  inalienability.  But  their  Lord- 
ships of  the  Privy  Council  observe  that,  the  estate  may  be  shown  to  be 
inalienable  by  custom.  All  that  they  say  in  Sartaj  Kuan  v.  Deoraj  Kuari 
(1)  is  that  inalienability  is  not  to  be  inferred  as  an  incident  of  coparcenary 
right  on  the  ground  that  an  impartible  estate  belongs  to  a  joint  family 
for  purposes  of  succession.  They  do  not  say  that  the  practice  or  custom 
of  the  family  as  evidenced  by  its  acts  or  declarations  is  to  be  assumed 
to  be  duo  to  error  of  law  and  to  be  rejected.  The  Subordinate  Judge 
should  have  considered  each  exhibit  and  tried  to  see  how  far  it  discloses 
a  consciousness  in  the  family  that  the  estate  is  inalienable  by  custom. 
Several  documents  are  relied  upon  on  appellants'  behalf  as  showing  that 
the  estate  is  inalienable  and  I  proceed  to  consider  them.  The  first  docu- 
ment to  which  our  attention  is  drawn  is  Exhibit  JJ.  wrhich  is  a  copy 
of  the  judgment  of  the  Zillali  Court  of  Madura,  dated  1817.  Tt  shows 
that  some  land  was  attached  to  the  status  of  the  Siru  Navak  who 

(j)  10  A.  272. 

< 
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enjoyed  it  only  BO  long  as   he  ictamed  that   status      Hence   it   is   argued       1894 
that  the  land  being  attached  to  the  status  of  Sim  Nayak,  it  could  not  be   j)EC    ^ 
alienated,    and  its  inalienability  renders  it   probable  that   the  palaynpat   is  *       " 

likewise    inalienable      It    is    not    unfrequenth    the    case    that    a    principal     APPEL- 
estate   is    alienable   whilst   subsidiary    estates   curved   out    of   it   for   special       LATE 
purposes   such    as   maintenance    are   inalienable      I    am    therefore    not    pre-      QVIL 
pared  to  accede  to  the   appellants'   contention      The   second  document  on  ' 

which    appellant    relies    is    Exhibit    P,    which    is    cop\    of    un    explanation       IBM. 
furnished  in  1868  by  the  then  Zermndai    Kamaln   Nayak  with  reference  to      297=5 
a  comphunt  addressed  to  the  Government  against  his  management   of  the      MJUJ- 
/ennndari  by  the  heir-apparent      Kamala  Nayak  is  the  seventh   zemindar        ***' 
nurned   in   the  pedigree,    Exhibit   BIJ,    and   he    succeeded    fco   the    estate   m 
1827   and   died   in    1871    after    administering   it    lor   a    peiiod   ot   forty-four 
jears      It  is  clear  from  Exhibit  N  that  his  management  began  hnrdlt>   with 
any  debts  at  all,   and  ended  with  a  debt  amounting  to  a  lakh  ancl-a-half 
of  rupees,  though  his  lent  roll  gradually  rose  from  Us    15,000  to  Us    50,000 
It  appears  that  Karnala  Nayak's   [296]   growing  indebtedness  alarmed  the 
heir- apparent   Muthuchmama   Nayak,    who  complained  to  the    Government 
of  maladministration  on  the    part    of    the    zemindfli     and    prayed    for    the 
appointment    of    a    commission,    and    that    the    zemindar    entered    into    an 
elaborate   explanation    in    vindication    of    his   management      As    argued   by 
appellant's   pleader,    this   document   discloses   a   belief   in   the   zemmdai    of 
1868  and   his  hen -apparent  that  the  former  v\as  not  at  liberty   to  contract 
unnecessary    debts   so  as   to  imperil  the   succession 

The  next  document  is  Pjxluhit  IV,  which  IB  a  cops  oi  the  judgment 
ot  the  Distiu't  Court  in  oiigmal  suit  No  4^of  1876  It  shows  that,  in 
March  1870,  Kamala  Nayak  agieed  to  grant  a  lease  of  the  zemmdan  in 
view  to  clear  his  debts  to  twro  peisons  named  Venkatusami  Xayak  and 
Adimulam  Pilhu  and  that  the  dayndis  attested  that  agreement  in  token  of 
their  consent  This  suggests  the  mEeience  that  there  was  no  necessit\ 
for  then  consent  if  the  zemmdai  could  alone  alienate  hib  estate  at  Ins 
pleasure.  It  appears  tuithei  that,  in  adjudicating,  on  the  validity  of  the 
agieement,  the  Judge  considered  the  circumstances  under  which  Kalama 
Nayak  conti acted  the  debts  which  it  WTRS  defied  to  liquidate  by  tho  lease 
and  came  to  the  conclusion  that  they  were  not  binding  on  the  palayapat 
This  iigam  indicates  a-  belief  in  1870  that  the  pahiyugiir  could  only  bind 
his  estate  by  debts  contracted  foi  purposes  binding  on  his  dayadis 

The  fourth  document  upon  which  appellants'  pleadei  Liys  stress  IB 
Exhibit  R,  dated  24lh  Match  1870,  and  all  the  adult  dayadis  were  parties 
to  it,  save  the  heir-apparent  Muthuchinnama  Nayak,  whose  lelations 
with  the  pal.iyagai  were  not  cordial  and  who  declined  then  to  recognize 
Kamahi  Nayak's  debts  as  family  debts  This  document  evidences  a  family 
airangement  made  in  view  to  discharge  I  he  existing  debts  and  ttv  ensure 
efficient  future  administration  of  the  estate  The  provisions  which  it 
contains  distinctly  negative  the  tlicon  that  the  zemmdan  is  alienable  at 
the  pleasure  of  the  zemindar  foi  the  time  being  rtnd  treat  it  as  common 
property  foj  all  pui poses  It  is  howevei  open  to  the  observation  that  it 
is  tainted  with  an  attempt  to  make  it  appeal1  that  Muthucluiiimma.  Nayak, 
the  real  heir-apparent,  who  was  reluctant  to  acknowledge  Kanmla  Nayak's 
debt  as  binding  on  the  dayadis  and  to  subscribe  to  the  lease  foi  thirty 
years,  was  not  tho  heir-apparent  und  that  Ihc  one  next  to  him  in  the  line 
of  dayadis  was  his  senior  Though  there  is  thin  taint  in  the  document, 
yet  it  [297]  does  not  appear  to  touch  its  probative  value  as  u  family 
arrangement  evidencing  inalienability  of  the  estate. 
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Another  document  to  which  we  are  referred  is  Exhibit  Z,   which  is 
a  copy  of  a  claim  petition,   dated  -1868.     Eight  villages  forming  part  of 
fjie   zemindari    were    then    attached    in    execution    of    the    decree    passed 
-""  against  the  Zemindar  Kamala   Nayak  in  appeal  suit   No.    1  of   1867   and 

AFPEL-    were  aaverti8e(i  for  saie.     13^    lne  Oiaim  petition  the  first  defendant  and 
LATE      tke   £rgj.    piaintiff    asserted    that    the    zemindari    was    their   joint    property 
_  VIL'     and  that  of  the  other  davadis  though   impartible   and   was   not   therefore 
iFM"      ^a^e  to  be  8°ld  *or  ^ne  personal  debts  of  the  palayagar. 
287=5  ^e  nex*  document  relied  on  is  Exhibit  T,  which  is  a  bond  executed 

M.L.J.  in  Ma}  1888  by  the  first  defendant  who  was  the  zemindar,  by  the  first 
16$.  plaintiff  and  four  other  dayadis  for  Ks.  48,000  and  odd.  The  document 
was  executed  in  order  to  avert  the  attachment  of  the  zemindari  and 
the  appointment  of  a  receiver  in  execution  of  the  decree  in  original  suit 
No.  4  of  1876.  It  provides  for  repayment  of  the  debt  by  certain  instal- 
ments and  for  the  creditor  proceeding  on  default  against  the  16  villages 
of  the  zemindari,  for  the  benefit  of  which  the  debt  is  said  to  have  been 
contracted.  This  showrs  that  the  zemindari  was  treated  as  common  pro- 
perty for  the  purpose  of  the  palayagar  contracting  debts,  and  that  the 
family  arrangement  contained  in  Exhibit  11  was  acted  upon. 

Three  other  documents  are  referred  to  as  containing  admissions  by 
the  first  defendant  that  the  zemindari  is  inalienable.  Exhibit  N  is  copy 
of  a  deposition  made  by  the  first  defendant  in  calendar  case  No.  309  of 
1890.  Exhibit  W  is  copy  of  another  deposition  made  in  calendar  case  No. 
178  of  1887,  arid  Exhibit  G  is  copy  of  another  deposition  made  in  session 
case  No.  107  of  1879.  He  stated  in  Exhibit  N  that  the  zemin  property 
was  common,  that  it  was  under  the  belief  that  succeeding  claimants  had 
equal  rights  in  the  estate,  that  they  had  to  join  in  executing  the  bond, 
Exhibit  T,  that  among  the  da^adis  then  living  the  first  plaintiff  had  the 
preferential  right  to  the  pattam  and  that  the  first  defendant  has  been 
paying  money  to  the  first  plaintiff  as  per  the  family  arrangement, 
Exhibit  R,  and  that  the  kists  had  been  remitted  to  the  heirs.  These 
admissions  by  the  first  defendant  warrant  the  contention  that  the  zemindari 
was  not  self -acquired  property  at  the  disposal  of  the  zemindar. 

[2981  Our  attention  is  next  drawn  to  two  other  documents  (Exhibits 
CC  and  VIII),  and  on  comparing  them  and  Exhibit  DD  in  the  light  of 
oral  evidence,  it  appears  that  the  provision  which  the  zemindar  first  intend- 
ed to  make  for  his  \\  ife  and  children  on  the  4th  June  1890  was  to  settle  upon 
them  his  self-acquired  properties  and  to  leave  the  zemindari  to  devolve 
on  the  dayadis  according  to  custom,  thaf;  in  November  1891  he  changed 
his  intention  and  cancelled  Exhibit  CO  on  pretext  of  fraud  on  the  part  of 
the  person  who  drew  it  up  and  made  a  gift  of  the  zemindari  in  supersession 
of  the  prior  deed  of  settlement  in  favour  of  his  wife  at  the  expense  of  his 
heirs  and  that  this  change  was  probably  due  to  the  advice  he  obtained 
from  vakils  arid  agents  as  to  the  effect  of  the  decision  of  the  Privy 
Council. 

The  foregoing  is  the  material  portion  of  the  documentary  evidence 
on  both  sides.  It  is  clear  that  throughout  the  history  of  the  palayam,  there 
was  no  instance  in  which  any  palayagar  alienated  any  portion  of  the 
zemin  by  sale  or  gift  to  the  prejudice  of  the  dayadis  entitled  to  succeed 
to  it,  that  from  1868  there  is  clear  evidence  of  consciousness  in  the  family 
that  'the  property  is  not  alienable  at  the  pleasure  of  the  palayagar.  The  con- 
tention that  the  practice  of  the  family  is  the  result  of  a  mistaken  view  of  the 
Hindu  Law  which  prevailed  in  India  before  it  was  corrected  by  the  Privy 
Council  is  one  to  which  I  cannot  accede.  There  is  no  evidence  that  it  was 
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fche  result  of  any  such  mistake  and  not  of  famiK   custom  founded  on  the       1M4 

charactei    of    the    estate    MS    mi    ancient    pahuapat      \Vh\     should    not    a    n        |4 

similar  mistake  be  set  up  in  ic^gard  to  impartibihU  1}     The  argument,   if  it 

were  to  prevail,  would  unsettle  rights  of  piupeity  founded  upon  the  usage     A       T 

of  centuries       At  nil  events,  there  is  no  presumption  thai  when  the  evidence     APPfc-L" 

discloses  a  long-standing  practice,  it  is  founded  upon  ,i  mistake  and  in  the 

absence  of   clear  evidence  to   that   effect,    the   conclusion   ought    to  be   that 

it  is  the  custom  of  the  tainilj   having  a  legal  ougm       As  I  lead  the  decision       |g  M 

of  the   Priv)    Council,   I   am   unable   to   conclude   that    this   pioved    custom      287-5 

Of  the  family  is  intended  to  be  precluded  by  their  Lordships   as  evidence      M.L.J. 

of  inalienability  168. 

Turning  to  the  oral  evidence,  10  witnesses  gi\c  e\  idt'nce  loi  the  plaint- 
iffs on  this  point 

The  second  witness  is  one  Muttusami  Jotala  Na\ak,  and  he  is  the 
Zemindar  of  Jotnlanayakanur  and  the  son-in-law  ot  the  first  defendant 
His  evidence  is  that  "  it  is  not  usual  to  alienate  the  [299]  xeinm  by  gift 
or  otherwise,  there  has  been  no  such  instances  of  gift  "  He  states  that 
the  &ame  is  the  case  with  the  Kambala  palayapats  in  the  district  ot 
Maudra  and  with,  his  own  palayapat  The  witness  is  aged  63  \cais,  and 
there  is  no  reason  to  think  that  he  is  either  not  acquainted  with  the  usage 
or  that  his  evidence  is  not  bona  fide 

The  third  witness  is  Balamukunjla  Adivalusami  Niiyak  He  owned 
a  village  named  Sukkainpritti  which  w  ,ife,  annexed  b)  the  Government  and 
he  is  now  in  receipt  of  a  monev  allowance  He  is  i elated  to  the  fiist 
defendant  and  plaintiffs  by  marriage  and  he  is  42  vears  old  He  deposes 
that  "  in  the  Amma\  amiyakanur  Zemmdan,  the  zemindar  cannot 
alienate  the  zemm  even  when  the  eldest  son  should  succeed  to  it 
He  adds,  in  cross-examination,  that  no  zemindar  can  alienate,  because 
the  zemm  is  the  common  property  of  the  famil\  and  thai  first  deiend- 
ant  and  his  predecessoi  told  him  that  the  Zemmdan  ot  Ammavanaya- 
kanur  was  common  to  the  family 

The  fourth  witness  is  one  Arumugasami  Xa>ak,  aged  45  vears  He 
is  related  to  first  defendant  His  evidence  is  that  it  is  not  the  custom  in 
the  Kumbala  Zemmdaris  in  Madura  to  alienate  their  zemins  and  that  the 
Zemindar  of  Ammayanayakamn  cannot  alienate  his  remin 

The  fifth  witness  Tirumala  Muthu  Veera  Tiruvengadasawmj 
Nayakkar,  the  Zemindar  of  Malur,  one  of  the  Karnbala  palajapats,  was 
the  fiist  defendant's  agent  for  some  time  and  is  related  to  the  first  plaint- 
iff He  deposes  that  the  /emmdan  IH  inalienable  b\  custom  and  that 
the  first  defendant  told  him  of  it 

The  seventh  witness  Thataya  Nayak  is  a  village  munsif  in  the 
zemmdan  He  deposes  that  no  Kambala  Zemindar  can  alienate  the 
zemmdari  by  gift,  whilst  there  nre  dayadis  and  that  he  knows  the  custom 
of  Amrnayanavakaiiur  and  of  three  other  palax.ipats 

The  eighth  witness  is  a  nil)  at  attached  to  the  Zemindaii  of  Ammaya- 
nayukanur,  and  he  knows  the  'practice  prevailing  in  it  fiom  the  time  of 
Kamala  Na>ak's  predecessor  His  evidence  is  that  the  zemmdari  is  the 
common  property  of  the  dayadis,  that  it  is  custom  not  to  alienate  the 
zemin  whilst  there  are  dayadis  and  thnt  nobody  has  done  so 

The  eleventh  witnesses  a  raiyat  aged  85  yeais,  and  he  was  for  some 
time  the  vakil  or  agent  of  the  Zemindar  Kamala  Kayak,  and  [300]  he  de- 
poses that  no  zemindar  has  alienated  the  zemm  by  gift  or  otherwise  and 
that  Kamala  Nayak  told  him  that  th*  zemindari  was  common  to  all  the 
dayadis,  ' 
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The  twelfth  witness  is  related  to  the  parties,  and  lie  also  states  that 
Amnjayanakanur  is  common  to  all  the  •  dnyadib  and  that  no  zemindar 
has  alienated  any  portion  of  it, 

The  thirteenth  witness  also  states  that  the  xenrindari  cannot  be 
alienated. 

The  foregoing  is  the  oral  evidence  adduced  tor  the  plaintiff.  There  is 
also  oral  evidence  for  the  defence,  witnesses  iSos.  J3,  8,  9,  10,  11,  12,  13 
and  15.  The\  all  depose  that  the  zemindar  can  alienate  the  zemindan 
at  his  pleasure,  that  the  dayachs  have  no  right  to  it,  that,  as  he  is  the 
Istimirar  Zemindar,  he  is  the  sole  owner,  that  he  pays  no  portion  of  his 
income  to  dayaciis,  that  he  does  not  remit  kists  due  on  their  separate  pro- 
perty, that  thc\  should  also  obtain  licenses  to  cut  wood  in  the  palayagar's 
forests,  that  the  paiayagar  has  granted  cowles  of  waste  land,  and  that  if 
there  has  been  no  gift  or  sale  hitherto,  there  has  been  no  occasion  for  it 

Thus,  the  oral  evidence  is  conflicting.  But  on  comparing  it,  1  find 
that  there  are  some  palayagars  among  plaint  iff 'is  witnesses  and  that  the 
witnesses  for  the  defence  depose  to  several  matters  which  are  inconsistent 
with  documentary  evidence  which  has  been  set  out  and  with  undisputed 
facts  of  the  cane.  On  the  other  liand  the  oral  evidence  for  the  plaintiffs 
receives  an  accession  of  strength  from  its  agreement  with  the  document- 
ary  evidence. 

For  these  reasons,  I  am  of  opinion  that  the  custom  of  inalienability 
is  proved  and  that  the  decree  of  the  Subordinate  Judge  should  bo  reversed 
and  that  claim  decreed  with  costs. 

^HEPHARD,  J. — The  Subordinate  Judge  has  dismissed  the  plaintiffs' 
suit  on  the  ground  that  it  was  competent  to  the  late  Zemindar  Bommachi 
to  make,  and  that  he  did  make,  a  kift  of  the  zemindari  in  favour  of  his 
wife.  At  the  time  when  the  suit  was  filed,  the  plaintiff,  a  cousin  of  the 
late  zemindar,  was,  in  virtue  of  the  custom  admittedly  prevailing  in  the 
family,  entitled  to  succeed  on  his  death,  and  now  that  Bommachi  has  died 
since  the  decree,  he  is  the  person  entitled  to  actual  possession  if  the  gift 
in  question  is  invalid. 

The  sole  contention  on  the  hearing  of  this  appeal  before  us  was  that  the 
judge's  ruling  as  to  the  .powers  of  disposition  possessed  by  the  late  zemin- 
dar was  wrong,  for  the  reason  that  the  decision  [301]  ot  the  Priv^  Council 
in  Sartaj  Kuan  v.  Dcoraj  Kuari  (1)  was  inapplicable  in  the  circumstances 
of  the  case  In  that  case,  as  in  the  present,  the  donor  whose  alienation 
was  challenged  was  the  holder  of  an  impartible  estate  and  belonged  to  a 
family  governed  by  the  Mitakshara  law.  The  alienation  was  challenged  by 
the  son  who,  b\  the  custom  of  primogeniture,  was  entitled  to  succeed 
un  the  donor's  death.  The  decision  in  that  case  appears  to  me  to 
amount  to  this.  The  proprietary  or  co-parcenary  right  ordinarily 
possessed  by  the  son  under  the  Mitakshara  law  does  not  exist  except  in 
conjunction  with  the  right  to  partition;  the  existence  of  the  proprietary 
right  is  the  cause  of  the  restriction  on  the  father's  powers  of  alienation; 
therefore  in  the  absence  of  a  right  to  partition  there  is  no  restriction  on  the 
father's  powers  of  alienation.  While  it  is  allowed  that  an  impartible 
estate  held  by  one  member;  of  the  family  may,  in  a  sense,  be  paid  to  he  the 
common  property  of  the  family  and  that  for  purposes  of  succession  the  estate 
may  so  be  treated,  the  proposition  that  the  withdrawal  of  the  right  of 
partition  is  consistent  with  the  maintenance  of  a  restraint  upon  alienation 
is  denied.  The  Judicial  Committee,  as  I  read  the  judgment,  disapprove 
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the  doctrine  stated  in  the  passage  fiom  the  judgment  of  the  High  Court 
quoted  on  page  287  (C/  statement  in  Narayanti  {ihtunmagaru  v 
VenlidtachalaiHitt  Nayamvaiu,  (1)  )  In  conclusion  their  Lordships  observe 
that  "  it  the  eldust  son,  where  th'3  Mitahshimi  law  prevails  ,ind  there  is 
the  custom  of  primogeniture,  does  not  become  u  co-sham  \\ith  his  father 
in  the  estate,  the  inalienability  of  the  estate  depends  upon  custom  which 
must  be  piuved  01 ,  it  ma>  be  in  some  cases,  upon  llie  nature  ol  the 
tenure  " 

The  contention  of  the  appellants'  vakil  \uth  regard  to  thib  decision 
was  rested  on  certain  featuies  in  the  pieseut  case,  uhieh  it  is  argued  take 
it  altogether  out  of  the  range  ot  the  authonU ,  and  secondly  uas  diiucted 
to  the  evidence  lehed  on  in  pi  oof  of  the  custom  oi  inahenabiht\  alleged  to 
prevail  in  the  family  to  which  the  parties  belong  It  was  said  and  this 
is  a  point  strongly  insisted  upon,  it  would  seem,  in  the  Couit  below, 
that  the  zemindar  foi  the  time  be'ng  was  nothing  more  than  a  mana- 
ger not  possessed  of  any  piopiietarv  interest  in  the  zennndari  I  fully  agree 
with  fche  Subordinate  Judge  in  his  conclusion  ou  this  point  There  ja 
[302]  really  no  evidence  in  support  of  it  except  a  doubtful  phrase  used  by 
an  amm  in  a  report  of  some  statement  said  to  have  been  made  by  the 
claimant  to  the  succession  m  1816  (Exhibit  A)  Then  it  is  said  that  the 
decision  of  the  Judicial  Committee  must  be  taken  as  confined  to  the  case 
of  fathei  and  son,  and  that  it  does  not  follow  from  it  that  a  brother  entitled 
according  to  custom  to  succeed  in  virtue  of  seniority,  is  devoid  of  a  right 
to  control  alienations  made  by  fche  zemindar  for  the  time  being.  It 
appears  to  me,  however  that,  uhilo  alleging  the  importance  of  the 
peculiar  mode  of  succession  m  this  case,  we  cannot  put  such  a  nairow 
construction  on  the  judgment  of  the  Judicial  Committee  The  reasoning 
of  the  judgment  indicates  no  intention  to  distinguish  between  the  nghl  , 
of  a  brothei  and  those  of  a  son  Otherwise  the  case  of  Pcnasaini 
v  Penabami  (2)  could  hardly  have  been  cited  as  it  is  in  the  judg- 
ment (see  page  285)  Tt  would  certainly  seem  to  be  an  anomaly 
fco  hold  that  the  owner  of  an  impartible  zemmdari  having  one  Bon 
and  a  brother  might  make  a  tree  grant  of  his  estate  according  to 
his  plea&uic  and  so  deteat  fche  son's  right  of  succession,  but  that  on 
his  son's  death  the  power  of  disposition  became  subject  fco  the  control 
of  his  brother  No  doubt  the  sou  is  under  certain  circumstances  in  n, 
less  favourable  position  than  the  brothei  ;  but  this  is  due  to  the  operation 
of  a  peculiar  mle  of  Hindu  Law  under  which  the  hither  is  empowered  to 
alienate  property  in  order  to  satisfv  debts  which  his  son  is  equall>  bound 
to  dischaigo  In  the  case  supposed,  that  lule  clearly  would  not  apply, 
and  the  brothei 's  possession  of  a  right  fco  restrain  alienations,  uncontroll- 
able by  the  son  Mould  be  unaccounted  for 

It  remains  to  deal  with  the  question  whether  a  custom  ot  nnpartibi- 
lity  is  proved  by  the  evidence  The  evidence  elearlv  shows  that  for  many 
years  the  zemmdari,  which  is  an  ancient  one,  has  descended  not  to  the 
eldest  son  of  the  last  holder,  but  to  fche  eldest  membci  of  the  family. 
What  is  called  '  da^adi  pattam  '  has  prevailed  (see  especially  Exhibit  D). 
A  pedigree  was  put  in  evidence,  the  accuracy  of  which  is  not  disputed 
According  to  it  the  defendant  "Bommachi,  who  succeeded  m  1875,  was 
the  eighth  zemindar  in  succession  to  the  fisal  zemindai  who  died  in 
1814.  It  is  obvious  that  with  this  peculiar  descent  the  Teigning  zemin- 
dar is  under  great  temptation  to  provide  for  his  wife  or  [308]  children 
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by    gifts   out    of    the    zemindari    property.      The    fisal    zemindar   himself 
left    no    son,    only    a    widow    and    a    daughter,    but    his    successor    left 
sons  as  also  did  the  third   in   succession   and   the   sixth   and  the  eighth. 
The  fourth  and  fifth  left  \\idows.     There  is  no  evidence  of  an^    alienation 
by  an)    of  these  zemindars  either   in  fa\our  of   sons,    wives  or  daughters 
(see  the  evidence  in  Exihibit  XX  of  third  witness  tor  defendants,  page  197). 
The   zemindari    remains   now   as    it    was  originally    constituted.     Not   only 
is  it  shown  that  no  alienations  (except  for  temporary    purposes)  have  been 
made,    but   there   is   also   proof   of   circumstances   rendering    it    likely    that 
alienations    would,    in    the    absence    of    a    restricting   custom,    have    beon 
made.        The   appellants'    vakil   relies   on   this   evidence    as   satisfying   the 
test    laid    down    by    the    Judicial    Committee.       In    1870,    and    for    some 
years     previously,      Kamala      Navak,      who     had      held      the      /ernindari 
since     1827,     was    in    pecuniary    difficulties.       Loans    had    been    raised, 
the   zemindari   had   been   leased   out,    and   a   sale    had    been    threatened, 
In     February      1870,     the    defendant     Bommachi     intervened     to    protest 
against     an     impending     sale.        His     petition     describes      the     zemindari 
as     belonging     to     the     dayadis     in     common     (Exhibit     Z).       On     the 
24th     March   1870,     an    agreement     yvab    entered    into    betyveen     Kamala 
Nayak,  Bommachi,  the  defendant,  and  six  other  members  of  the  family. 
Ponni  Chainnama,  yvho  in  fact  succeeded  Kamala,  yyas  not  a  party  to  the 
agreement.     His  right  to  succeed  had  been  denied   (see   Exhibit   P),   but 
was  established  in  the  suit   brought  against  him  by  the  defendant  Bom- 
machi.    The  Subordinate  Judge  remarks  that  the  agreement  of  1870  does 
not  recite  any  custom  and  yvas  an  arrangement  "  brought  about  for  the 
first   time   and   for   a   particular   purpose."       The   expressions    about    the 
zemindari  in  this  and  subsequent  documents  are  referred  by  the  Judge  to 
the  idea  commonly  prevalent  at  the  time  that  the  zemindar,  for  the  time 
being,  had  only  a  life  interest.     The  evidence  of  the  witnesses  called  to 
prove  the  custom  of  alienability  he  treats  in  the  same  way.     If,  hoyvever, 
the  conduct  of  the  members  of  the  family  shows  that  they  were  under  the 
belief  that  the  zemindar,  for  the  time  being,  was  not  competent  to  alienate 
the   family    property,    that    is   clearly  evidence    in    support   of    the  alleged 
custom.       Evidence   shoyying   that   they   guided   themselves   by   a   certain 
rule    is    evidence    of    their    consciousness    that    this    rule    was    obligatory. 
In    this    vieyv    the    agreement    of    1870    is    of    the    greatest    importance. 
[801]   Six  days  previously  Kamala  had,  with  the  concurrence  of  his  kins- 
men who  attested  the  document,  executed  a  lease  in  favour  of  Adimulam 
Pillai  and  another.     The  agreement  recites  this  fact  and  proceeds  to  make 
provision  to  guard   the   zemindari   against   danger  in   the   future.     It   de- 
clares that  none  of  the  executants  are  for  the  next  thirty  years,  the  period 
of   the   lease,    to  pledge   the   zemindari   property,,  that    bonds   and   other 
documents  executed   by   any   zemindar   are   to  be   attested   by   the    adult 
members   entitled    to   succeed,    and    it    provides   that    the    dayadis    shall, 
according  to  the  original  custom  and  mode  of  enjoyment  of  the  zemindari, 
obtain  the  title  of  zemindar  and  exercise  all  powers  one  after  the  other 
according  to  seniority  of  age.       The   zemindari   is  described   as  common 
property.       It   is  natural   that   Adimulam   should,    for  his   own   security, 
have  required  the  attestation  of  his  lease  by  Kamala 's  immediate  succes- 
sors.    But  the  execution  of  this  agreement  was  not  required  to  protect 
Adimulam  (see  evidence  of  the  twentieth  witness  for  the  defendant).     It 
is   not   alleged  that   there'  was  any   fraud   practised   either  upon   Kamala 
or  Bommachi  in  the  execution  (of  this   agreement.        (See  Exhibit  AA, 
deposition  of  Bommachi.)    The  object  of   it  was   clearly   to  protect  the 

*  6CO 


BIVA3UBRAMAKIA    NAICKER   V.    KRISttNAMMAL  If  M*L  306 

zemindar!    by    restricting    the    powers    of    the    reigning    zemindar         The 
acquiescence   of   Kamala   Nayak    and   of   his   probable    successors    in    such  DEC.  14 
an  arrangement  is  inconsistent  with  belief  on  their  part  that  the  zemin-  ' 

dar,   for  the  time  being,   might   dispose   of   the   zemmdari    as   he   pleased.     APFEL- 
Unlese     it     was     believed     that     the     zemindar     was     not     possessed     of       LATE 
absolute    powers    of    alienation,    it    is    not    intelligible    why    care    should     CIVIL. 

have    been    taken    to    say  that    the    admitted    debts    were    binding    on  the      ' 

zemmdari    or    why    Kamala    and    Bommachi    as    his    intended    successor       \$  M 
should    have    consented    to   have    their    hands    tied         The    object    of    this      267=5 
evidence    is    not    impaired    by    the    subsequent    proceedings         As    already      M.LJ. 
stated  Bommachi  Nayak  succeeded  Kamala  on  his  death  in  1871  and  died        l**' 
in  1875      In  1876  the  lessees  brought  a  suit  against  Bommachi  imd  the  other 
members  of  the  family      As  far  as  the  lease  was  concerned  the  lessees  fail- 
ed, but  they  obtained  a  decree  for  a  larger  sum  found  to  be  due  to  the  plain- 
tiffs    The  ]udgment  in  that  suit  assumes  that  the  Zemindar  Kamala  was  not 
competent  to  make  a  valid  alienation  of  the  estate  save  for  debts  binding 
on  the  estate  according  to  ordinary  Hindu  Law      It  was  Bommachi 's  case 
that  Kamala  could  not   lawfully   deal  with   anything  but   his   life   interest 
[305]  in  the  property       For  payment  of  this  sum  provision  was  afterwards 
made  by  the  execution  of  an  instrument,   dated   May   1883,    in  favour  of 
Arunnchella  who  had  taken  an  assignment  of  the  decree      In  this  instru- 
ment the  zemmdari  is  described  as  "  belonging  to  us  "  and  the  transaction 
is  said  to  be  entered  into  "  for  the  welfare  of  ourselves  and  of  our  zemm- 
dari "     The  instrument  is  executed  by  Bommachi  and  five  members  of  the 
family      In  addition  to  this  evidence  of  the  conduct  of  the  family,  there  is 
the  evidence  of  several  witnesses  including  the   plaintiffs  themselves   and 
other  neighbouring  zemindars  who  speak  to  the  custom  said  to  obtain  among 
the  Kambala  Zemindars      This  evidence  cannot  be  disregarded      The  Judge 
does  not  say  he  disbelieves  the  witnesses,  but  he  appears  to  think  the  task 
of  proving  the  custom  a  hopeless  one     He  seems  to  have  been  greatly  in- 
fluenced by  a  passage  in  Mayne's  Hindu  Law,  §  315      Against  this  evidence 
in   support   of   the    alleged   custom   really   no   evidence   is    adduced   by   the 
defendant      The  defendant  Bommachi  was  not  called,  although  a  deposition 
made  by  him  on  previous  occasions,  which  required  explanation,  was  put  in 
There  is  no  explanation  of  his  conduct  with  regard   to  the   agreement   in 
1870,  or  of  his  action  in  1890  and  1891  in  first  making  a  gift  in  favour  of 
his  wife   and  daughter  dealing  uith   the   self-acquned   property   only,    then 
revoking  it   eight   months  later,    njid   finally   in   November    1891   making    a 
gift   of    the    zemindari    in    favour    of    his    wife    (Exhibit    VIII)      It    would 
appear  from  the  issues  framed  and  the  judgment  of  the  Subordinate  Judge 
that,   although  the  custom  of  inalienability  was  set  up  and  insisted  upon, 
more  prominence  was  given  to  the  contention  that  the  zemindar,   for  the 
time  being,   was  a  mere  manager  and  perhaps  to  other  contentions  which 
have   now  been   abandoned      This   circumstance,    coupled  with   the   errone- 
ous  idea   entertained   by   the   Judge    as   to    the    possibility    of   proving   the 
alleged  custom,   may  account  for  the  cursory   notice  which  the  judgment 
gives  of  the  evidence  bearing  on  the  question  of  custom      In  my  opinion 
there  is  a  body  of  evidence  pointing  to  the  conclusion  that  the  zemindari 
has,   for  a  long  course  of  years,   been  treated   as  inalienable   at  the  mere 
will  of  the  reigning  zemindar      There  is  the  peculiar  mode  of  succession, 
and   the  fact   that  although   occasions  were  frequent  on   which   alienations 
might  have  been  expected,  no  absolute  alienation  of  am   part  of  the  estate 
is  proved  to  have  been  made  before   1K)0      There   are  admissions  of  the 
defendant  Bommachi  wholly  [306]  unexplained      There  is  his  conduct  and 
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the  conduct  of  the  other  members  of  the  family  with  reference  to  the  agree- 
ment of  1870  and  to  the  suit  of  1B76  brought  by  Adimulam  Pillai,  Ag&in 
there  is  his  conduct  immediately  preceding  the  gift  now  impugned.  Added 
to  all  this,  there  is  a  mass  of  evidence  given  by  witnesses  who  are  in  a  posi- 
tion to  know  the  facts  and  uho,  with  the  exception  of  those  belonging  to 
the  family,  are  not  said  to  be  interested  or  untrustworthy.  I  think  that 
the  custom  has  been  sufficiently  proved  and  that  the  appeal  ought,  there- 
fore, to  be  allowed. 


18  M.  306  (F.B.). 
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Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Juxtice,  Mr.  Justice 
Parker  and  Mr.  Justice  Snbrcnnanio  Ayyar. 


ESHOOR  Doss  (Plaintiff),   Appellant  u.  VBNKATASUBBA  RAU 
(Defendant),   Respondent  *     filth  and  25th  March,   1895.] 
Contract  Act — Act  IX  of  1872,  Section  30 — IVagerwg  contract — Contract  for  difference*. 
A  on  various  occasions,  agreed  to  sell  to  B  certain  amounts  of  Government  of 
India  promissory  notes,  amounting  in  all  to  the  nominal  value  of  four  and  a 
quarter  lakhs,  for  delivery  on  the  following  joth  of  November.     On  the  28th  of 
November,  B  agreed  to  soil  to  A  Government  of  India  promissory  notes  of  the 
nominal  value  of  four  and  a  quarter  lakhs  for  delivery  on  the  3Oth  of  November. 
A  did  not  perform  his  contract  to  sell,  and  B  now  sued  to  recover,  by  way  of 
damages,  the  difference  between  the  prices  at  which  A  had  agreed  to  buy  and 
sell     It  appeared  that  it  had  been  the  intention  of  both  plaintiff  and  defend- 
ant  that   no   delivery    should   be   made    under    the    agreements,  'but   Mat    the 
differences  only  should  be  paid  : 

Held,  that  the  plaintiff  was  not  entitled  to  recover,  for  the  reason  that  the 
agreement  sued  on  was  void  under  Contract  Act,  Section  30,  as  being  a  gambling 
transaction 
JR.,  30  B   83~7  Bom  LR   3851 

APPEAL  under  Letters  Patent,  Section  15,  against  the  decree  of  the 
High  Court  in  the  cane  of  Eslioor  Do«8  v.  Venkatasubba  Pan  already 
reported  (1). 

F307T  Mr    U.  F    Grant,  for  appellant. 
Mr.   E.  Norton,  for  respondent 

JUDGMENT. 

f. 

COLTJXS,  C.  J. — The  only  question  to  he  decided  in  this  appeal  is 
what  was  the  intention  of  the  parties  when  they  entered  into  the  transac- 
tion in  question.  The  appeal  from  the  decision  of  Mr.  Justice  Da  vies  was 
originally  heard  by  the  late  Bir  T.  Muttusami  Ayyar  and  Mr.  Justice 
Rest,  and  there  was  a  difference  of  opinion  hetween  the  two  learned 
Judges  as  to  the  intention  of  the  parties  at  the  time  the  contract  was 
entered  into  The  plaintiff,  a  sowcar,  alleges  that  be  entered  into  a  con- 
tract with  the  defendant  to  buy  from  him  Government  4  per  cent,  paper, 
that  it  was  ah  honest  commercial  transaction,  and  that  he  expected  the 
defendant  to  deliver  to  him  the  amount  he  bought,  viz.,  Rs.  4,25,000  on 
the  date  named  in  the  contract,  and  he  would  have  been  ready  to  pay  for 
the  same.  The  defendant,  a  retired  vakil,  von  the  other  hand  contends 
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that    it    was    a    gambling    transaction,    that    neither    lie    nor    the    plaintiff       1895 
intended  that  any  paper  should  bo  delivered,  but  that  the  diffeieuces  onlj     MARCH 
should  be  paid.     The  law  on  this  subject  appears  to  bo  clefir  that  agree-        25. 

ments  between  buyers  and  sellers  of  shares  and  stocks,  to  pay  or  receive      

the  differences  between  their  prices  on  one  day  and  their  prices  on  another  FULL 
day,  are,  gaming  and  wagering  transactions,  and  in  India  are  void  under  BENCH 
Section  30  of  the  Contract  Act  

The  plaintiff  Ra]a  Eswara  Doss  WHS  called  on  his  own  behalf  and  16  M. 301 
deposed  that  he  in  October  and  November  1891,  through  a  bioker,  had 
bought  the  Government  paper  from  the  defendant  to  be  delivered  on  the 
30th  November  1891,  that  he  also  sold  the  defendant  on  the  28th  November 
Rs  4,25,000,  and  that  therefore  he  claimed  tho  difference  in  the  price  of 
the  Government  paper,  the  value  of  the  paper  being  highei  on  the  day  he 
sold  than  it  was  in  October  when  he  bought 

The  plaintiff's  second  witness  was  a  Mi  Beny,  who  described  himself 
a  stock-broker,  he  has  had  dealings  in  Government  paper  with  both 
plaintiff  and  defendant,  but  he  does  noi  sa\  that  he  ever  delivered  any 
paper  to  eithei  of  them,  he  savs  there  is  a  settling  da\  fm  completing 
transactions  on  the  pimciple  of  a  banking  clearing  house,  he  admits  theie 
are  mam  transactions  in  Government  paper  in  \\hich  no  paper  changes 
hands,  and  native  dealers  generally  meet  their  contracts  b\  asking  the  pur- 
chasers bo  take  delivery  from  somebody  else,  and  paying  or  receiving  the 
[30ft]  difference  or  by  selling  back — that  is  their  custom  The  plaintiff's 
third  witness  was  Yenkatachella  Chetti,  a  dealer  in  Government  paper 
and  a  shopkeeper ,  he  is  largel\  indebted  to  plaintiff,  lie  had  dealings 
with  the  defendant  in  Government  paper  and  tried  to  obtain  his  differences; 
he  describes  the  methods  employed  in  these  transactions,  he  savs  there 
is  no  intention  at  the  time  of  purchase  that  Government  notes  should  be 
actualh  delivered  or-  money  paid,  but  at  the  time  of  settlement  a  letter 
is  given  authorizing  the  vendor  to  deliver  to  the  purchaser  and  the  pur- 
chaser to  take  from  the  vendor,  he  says  he  has  bundles  of  such  letters, 
he  also  says  that,  when  plaintiff  \\ent  to  defendant's  place  on  the  30th 
November,  he  did  not  ask  for  delivery  of  the  paper,  but  only  for  differ- 
ences Tt  is  worthy  of  remark  that  the  plaintiff,  who  deals  in  many  lakhs 
of  Government  paper,  gives  no  instance  in  \\hich  he  either  delivered  or 
received  Government  paper,  except  on  one  single  occasion  just  before  he 
brought  this  suit 

The  defendant's  evidence  uas  to  the  effect  that  the  differences  were 
only  to  be  paid  and  no  paper  was  to  be  delivered,  the  plaintiff's  broker 
said  plaintiff  was  a  good  man  and  uould  pay  the  differences  and  he  said 
the  plaintiff  had  made  similar  enquir\  about  defendant 

The  defendant's  second  and  third  witnesses  aie  brokeis,  and  the  third 
negotiated  some  of  the  plaintiff's  sales,  and  it  appears  from  their  evidence 
that  gambling  in  Government  paper  is  very  common  in  Madras,  one  wit- 
ness savs  it  has  been  going  on  for  twelve  years,  the  entry  in  the  contract 
of  a  date  for  delivery  is  meiely  nominal  and  differences  only  are  paid  and 
received 

The  evidence  satisfies  me  that  both  plaintiff  and  defendant  intended 
that  differences  only  should  be  paid,  and  were  perfectly  aware  that  they 
were  entering  into  a  gambling  transaction 

T   would   dismiss   this  appeal  and  with   costs 

PATIKEH,  ,1  — The  judgments  of  the  learned  Judges  proceed  on  the 
basis  that  the  intention  must  be  mutual,  and  the  only  point  on  which 
they  differ  ui  opinion,  is  as  to  whether,  at* the  tune  of  making  the  contract, 
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the  plaintiff  regarded  and  intended  it  as  a  contract  for  the  payment  of 
MARCH    differences  only.     That  this  was  the  intention  of  the  defendant  is  ndt  dift- 
25^        puted,  but  it  is  urged  that  the  plaintiff  fully  intended  and  was  prepared  to 

accept  and  deliver  the  Government  paper  if  necessary. 

FULL  [309]    It   is   contended  that   this   case   is   exactly   similar   to   Tod   v. 

BENCH.  Lakhmidas  Purshotamdas  (I).     In  that  case  as  in  this  the  contracts  were 

.      in  the  usual  mercantile  form  and  were  made  through  brokers,  the  principals 

IS  M.  306  not  being  brought  into  contact  with  each  other  at  the  time  the  contract 

(F.B.)»  was  made.  In  the  Bombay  case,  however,  it  was  found  that,  though  the 
transactions  were  highly  speculative  and  usually  cancelled  one  another, 
it  was  not  proved  to  be  the  intention  of  both  the  contracting  parties,  under 
no  circumstances,  to  call  for  and  give  delivery  from  or  to  each  other. 

In  the  present  case  it  is  observable  that  the  same  broker  acted  for 
both  parties  and  that,  though  they  were  not  brought  into  contact  at  the 
time  defendant  contracted  to  sell  Government  paper  to  plaintiff,  each  had 
made  enquiry  beforehand  of  the  broker,  not  whether  the  other  would  be 
able  to  deliver  Government  paper,  but  whether  he  would  be  able  to  pay 
differences.  When,  on  November  28th,  it  was  rumouued  that  defendant 
was  in  difficulties,  plaintiff  with  others,  who  had  bought  paper  from  defend- 
ant, went  to  his  office  and  asked  not  whether  the  paper  would  be  forth- 
coming, but  whether  differences  would  be  paid.  This  was  before  the 
execution  by  plaintiff  to  defendant  of  a  sale  note  for  the  amount  bought. 
The  evidence  as  to  this  conversation  shows  that  it  was  never  even 
suggested  that  defendant  should  perform  his  contract  by  the  delivery  of 
paper.  The  sole  question  discussed  was  the  payment  of  differences. 
Defendant  offered  8  annas  premium,  which  plaintiff  would  not  accept,  and 
finally  it  was  arranged  by  Vencatachella  for  plaintiff  that  the  full  amount 
of  differences  should  be  paid,  but  that  six  months'  time  should  be  given. 

Though  plaintiff  has  been  engaged  in  these  transactions  for  a 
considerable  time,  there  is  evidence  that  he  only  passed  paper  on  one  single 
occasion.  This  was  in  1892  about  two  months  before  the  present  suit  was 
brought  and  after  defendant  had,  by  Exhibit  B  on  Brd  December  1891, 
repudiated  his  legal  liability  to  pay  the  differences.  In  1892  the  plaintiff 
must  of  course  have  realized  the  importance  of  being  able  to  show  that 
paper  did  sometimes  change  hands  at  settling  day  in  settlement  of  these 
transactions. 

I  agree  in  the  conclusion  of  the  late  Mr.  Justice  Muttusamf  Ayyar 
-hat  plaintiff  fully  understood  the  contract  was  for  the  payment  of 
differences  only.  I  would  dismiss  this  appeal  with  costs. 

[310]  SUBRAMANIA  AYYAR,  J. — I  also  agree  in  the  conclusion  that 
the  plaintiff  fully  understood  that  the  contract  was  for  the  payment  of 
differences  only.  I  have  nothing  to  add  to  the  reasons  for  this  conclu- 
sion so  fully  stated  by  the  late  Mr.  Justice  Muttusami  Ayyar  or  to  the 
observations  of  PARKER,  J.,  in  his  judgment.  The  appeal  fails  and  should 
be  dismissed  with  costs. 

Branton  &  Branson,   attorneys  for  appellant. 
Wilson  &  King,  attorneys  for  respondent. 
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Before   Sir  Aithur  J     H     Collins,    Kt  ,    Chief  Justice    and 
Mr.   Justice   Best 


EDWARD   CLARKE   (Defendant),   Appellant  v     THE   CHAIRMAN, 

OOTACAMUND    MUNICIPAL   COUNCIL    (Plaintiff),    Respondent  * 

[1st,  2nd  and  19th  April,   1895  ] 

.t  Municipalities  Act   (Madras)— Act  IV  of  1884,  Sections  47,  63— Land  tax- 
Land  unappropriated  to  building*. 

A  Municipal  Council  under  the  Madras  District  Municipalities  Act  has  no 
power  to  levy  a  lux  on  any  land  exceeding  seven  and-a-half  per  cent  on  the 
annual  value  of  such  land 

The  meaning  of  the  term  "  lands  unappropriated  to  any  building "  in  Madras 
District  Municipalities  Act,  Section  63,  Clause  (2)  considered 

SECOND  appeal  against  the  decree  of  T  Wier,  District  Judge  of 
Coimhatore,  m  appeal  suit  No  33  of  1894,  loversmg  the  decree  of  A  P 
Elliot,  Acting  Subordinate  Judge,  of  Nilgins,  Ootacamund,  m  original  suit 
No  67  of  1893 

The  plaintiff,  who  was  the  Ootacamuiid  Municipal  Council,  sued  by 
its  Chairman  to  recover  KB  559-14-0  alleged  to  be  due  from  the  defend- 
ant, in  respect  of  three  half  years  ending  the  30th  September  1893,  on 
account  of  a  tax  imposed  under  the  Madras  Distuct  Municipalities  Act, 
Section  63,  Clause  (2)  The  deiendant  denied  that  the  hind  m  question 
was  unappropriated  to  an\  [311]  building,  and  claimed  fehat  he  was  only 
liable  to  assessment  in  lespect  of  his  land  under  Sections  47  and  50. 

The  Subordinate  Judge  held  that  the  lands  in  question  were  not 
unappropriated  to  any  building  within  the  meaning  of  -the  Act  and  dis- 
missed the  suit 

The  District  Judge  reveised  the  decree  of  the  Court  of  first  instance 
and  passed  a  decree  as  prayed,  holding  that  the  lands  in  question  were 
unappropriated  to  anV  building,  and  that  the  imposition  of  the  tax  was 
not  ultra  vires  As  to  the  first  point  he  expressed  the  opinion  that  the 
expression  "  appropriated  to  buildings  "  signified  "  set  apart  for  the  use 
and  enjoyment  of  the  building." 

The  defendant  preferred  this  second  appeal 

Mr     G     P     Johnstone,    for   appellant 

Mr.  J.   G.  Smith,  for  respondent. 

JUDGMENT 

COLLINS,  C  J. — This  is  an  appeal  from  a  deciee  passed  by  the 
District  Judge  of  Coimbatore  reversing  a  decree  of  the  Acting  Subordinate 
Judge  (Mr  Elliot)  of  Ootacamund. 

The  suit  was  brought  by  the  Chairman  of  the  Municipal  Council  of 
Ootacamund  against  Mr.  Edward  Clarke,  the  owner  of  certain  lands  with- 
in the  municipal  limits,  called  Bishopsdown  and  Belmont,  for  certain 
taxes  levied  under  the  authority  of  the  Madras  Act  IV  of  1884 

The  municipal  council  on  the  3rd  of  March  1892  resolved  that  a  tax 
on  all  lands  unappropriated '  to  buildings  be  imposed  according  to  area 
under  Sectiorf  63,  Clause  (2)  of  the  above  Act,  and  that  it  be  fixed  for 
1892-93  at  Bs,  1-8*0  per  acre  or  476  pies  per  80  square  yards.  The 
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Ift95      council  allege  that  about  248-83  acres  of  thfe  defendant's  holding  comes  within 
APRIL     ^le  definition  of  land  unappropriated  to  any  building  and  therefore  becomes 
I9s        subject  to  the  tax  of  Us.   1-8-0  per  acre. 

Two  questions  arise: — (1)  Has  the  Municipal  Council  power  to  levy 

a  ^ax  on  an^  ^anc^  exceeding  ?i  per  cent,  on  the  annual  value  of  such 
land?  (2)  Is  the  defendant's  248-83  acres  unappropriated  land  within  the 
meaning  of  Section  63,  Clause  (2)? 

The  first  question  depends  upon  the  construction  of  Act  TV  of  1884, 
18  M.  310.  Sections  47  and  63,   Clause   (2). 

Chapter  III  is  headed  "  taxes  and  tolls,  and  mode  of  realizing  them," 
and  Section  47  enacts  that  "  the  taxes  and  tolls  to  be  levied,  for  the 
"  purposes  of  this  Act,  shall  be  as  follows  ": — Clause  (ii). — "  A  yearly  tax 
"  on  lands  and  buildings,  not  exceeding  [312]  7£  per  centum  on  the 
"  annual  value  of  such  lands  and  buildings."  Section  48  authorizes  the 
council  to  raise  funds  with  the  approval  of  the  Governor  in  Council  from 
any  of  the  sources  mentioned  in  Section  47  at  a  rate  or  rates  not  exceeding 
those  specified  in  Section  47. 

Section  50  enacts  that,  when  th.e  municipal  council  shall  have 
determined,  with  the  approval  of  the  Governor  in  Council,  to  levy  any  tax 
or  tolls,  it  shall  be  notified  in  a  particular  manner  and  such  tax  or  tolls 
shall  be  levied  in  the  manner  hereinafter  provided.  Section  63  is  the 
section  declaring  how  such  tax  or  tolls  shall  be  levied;  it  enacts  that  if 
the  municipal  council  notify,  under  Section  50,  that  an  annual  tax  shall 
be  levied  on  buildings  and  lands,  the  chairman  shall  impose  such  tax  at 
the  rate  specified  in  such  notification  on  all  buildings  and  lands,  with 
certain  exceptions  immaterial  to  this  case. 

Clause  (2)  states  that  "  in  the  case  of  any  lands  unappropriated  to 
"  any  building,  or  occupied  b\  native  huts,  the  chairman  ma\ ,  subject  to 
"  the  approval  of  the  municipal  council,"  imposes  such  tax  at  an  annual 
"  rate,  not  exceeding  annas  four  for  every  eight\  square  \ards,  of  such 
"  lands,  in  lieu  of  the  rate  specified  in  the  said  notification." 

It  is  contended  by  the  plaintiff  that  Clause  (2)  authorizes  the  chair- 
man to  impose  a  tax  of  annas  four  for  every  80  square  yards  amounting, 
it  is  said,  to  over  lis.  15  per  acre  on  all  lands  unappropriated  to  any 
building,  or  occupied  by  native  huts,  even  though  the  sum  levied  be 
far  in  excess  of  the  sum  to  be  levied  under  the  authority  of  Section  47, 
Clause  (ii). 

I  think  this  contention  cannot  be  , supported.  Section  47  limits  the 
yearly  tax  on  lands  and  buildings  to  7J  per  centum  on  the  annual  value 
of  such  lands  and  buildings.  No  land,  therefore,  can  be  taxed  beyond  11 
per  cent,  on  the  annual  value  of  such  land. 

In  Section  63,  Clause  (i),  the  tax  is  to  be  levied  on  buildings  and 
lands  (the  words  used  in  Section  47  are  lands  and  buildings)  ami  such 
tax  shall  be  imposed  at  the  rate  specified  in  the  notification  under 
Section  50. 

Sub-section  (2)  deals  with  lands  unappropriated  to  any  building,  or 
occupied  by  native  huts,  but  the  worda  in  Section  47  are  large  enough  to 
include  all  land  in  the  municipality.  It  may  bo  that  sub-section  (2)  was 
drafted  for  the  purpose  of  enabling  the  municipality  to  deal  with  the  waste 
land  in  the  municipality  in  the  [813]  occupation  of  persons  not  being 
owners  thereof,  and  the  words  "  or  occupied  by  native  hutd  "  lend  some 
colour  to  the  suggestion;  it  is  to  be  observed,  that  Section  64  enacts 
that  the  tax  imposed  under  Section  63  shall  be  payable  by  the  owners  of 
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such  "  buildmgp   and  lands  "    using  the   \voids  m   Section   63,    Clause    (1), 

and  omitting  the  description  in  Clause   (2)  APRIL 

It   would   he   unreasonable   to   hold   that   it    v\as   the   intention   of    the         19 

legislature,   after    enacting  that  a  tux  should  be  levied  on  lands  and  build-      !_ 

ings  not  exceeding  7J  per  cent    on  then   uimual  value,   to  iillo\v   the  chair-    APFEL- 
riian  of  the  municipality  to  tax  lands  at  a  irite  greath  exceeding  the  amount       LATE 
provided  for  m  Section  47      If  the  chairman  taxes  what  is  termed  "  lands      QVIL. 

unappropriated    to    any    building,    or    occupied    by    native    huts  "    he    is " 

controlled  by   Section  47  and  in  whatever  sum    lie   assesses  the  amount  of    18  M  310 
t(re  tax,  such  tax  must  not  exceed  the  amount  specified  in  Section  47 

It  was  stated  at  the  bar  that  Clause  (2)  ot  Section  63  remained  a  dead 
Jetter  as  far  as  the  Ootacamund  Municipality  \\  as  concerned  toi  many 
years  and  it  would  seem  that  forrriei  chairmen  exercised  a  wise  discretion 
in  forbearing  to  put  in  torce  a  section  \\hich  undoubtedly  is  ver>  difficult 
to  construe  consistently  with  the  plain  intention  of  the  legislature  ah 
evidenced  b)  Section  47 

1  am  of  opinion  that  the  action  ot  the  municipality  m  taxing  the 
lands  Ot  the  defendant  in  the  inalinei  described  in  the  plaint  was  ultra 
vnen 

This  finding  is  sufficient  to  dispose  ol  the  appeal  and  lendeis  it  un- 
necessary to  consider  the  second  ground,  but  1  must  not  be  taken  to  agree 
with  the  District  Judge  in  his  construction  ot  the  words  '  lands  unappro- 
priated to  any  building 

This  appeal  must  be  alloued  and  the  deciee  ot  the  Jhstrict  Judge  set 
aside  and  that  of  the  Suboidmate  Judge  restued  and  the  lespoiiderit 
must  pay  the  appellant  his  costs  in  this  and  the  Lo\\er  Appellate  Coiut 

BEST,  J  — The  question  toi  decision  m  this  appeal  is  \\hethei  the 
District  Judge  of  Coimhntore  is  right  m  holding  the  hinds  in  question  to  be 
"  unappropriated  to  anv  building  "  and  consequently  liable  to  be  taxed 
under  Clause  (2)  of  Section  63  of  the  District  Municipalities  Act  No  IV 
of  1884  (Madras) 

Section  47  ot  the  Act  states  uhat  "  thr  taxes  ,md  tolls  to  be  levied, 
"  for  the  purposes  of  thrs  Act,  shall  be  '  and  among  them  is  (Clause  (n)  ) 
"  a  yearly  tax  on  lands  and  buildings  ri(,t  exceeding  [314]  1\  per  centum 
"  on  the  annual  value  of  such  lands  and  buildings  '  Section  4H  authorizes 
the  municipal  council  "  vMth  the  approval  tif  the  Governor  in  Council 
to  laise  funds  for  the  purposes  of  the  Act  horn  all  01  an\  one  or  more  of 
the  sources  befoie  mentioned,  at  «  1}**e  01  nites  not  exceeding  those 
specified  -in  the  last  pieceding  section  Section  ,i()  provides  for  notifi- 
cation of  the  rates  a(  which  such  taxes  01  lolls  are  to  be  levied,  and  also 
directs  that  they  "  shall  be  levied  in  the  manner  hereinafter  provided, " 
i  ct}  in  Section  63,  Clause  (1),  which  is  as  follows1 — "  If  the  municipal 
"  council  notify,  under  Section  ,50,  that  an  .innual  tax  shall  be  levied  on 
11  buildings  and  lands  in  the  municipality,  the  chairman  shall  impose  such 
11  tax  at  the  rate  specified  in  such  notification,  on  all  buildings  and  hinds, 
"excepting  lighthouses,  public  fires,  uluups,  "jetties,"  and  certain 
other  buildings  and  places  set  apart  foi  charitable  or  religious  purposes  with 
which  the  present  appeal  is  in  no  way  concerned, 

Clause  (2)  of  the  same  section  is  as  follows  — '  In  the  case  of  any 
lands  unappropriated  to  aViy  building,  or  occupied  b\  native  huts,  the 
chairman  may,  subject  to  tlxe  approval  of  the  municipal  council,  impose 
such  tax  at  an  annual  rate,  not  exceeding  annas  four  for  every  eighty 
square  yards  of  such  lands,  in  lieu  of<tthe  rate  specified  in  such  notifica- 
tion." 
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Iftflg  No  doubt,   as  observed  by  the  Judge,   the  tax  to  be,  imposed  under 

APRIL     tnis  last  clause  is  directed  to  be  in  lieu  of  the  rate  to  be  specified  in  the 

19         notification    issued    under    Section    50,    but    that    circumstance    does    not 

warrant  the  conclusion  that  it  ma>    be  in  excess  of  the   7£  per  centum 

A-nncr      on    the    annual    value    which    is    the    maximum    fixed    by    Clause    (ii)    of 

r  ATP"    Section  47, 

P  Clause  (2)  of  Section  63  appears  to  have  been  intended  for  mitigation 

_^'     of  the  tax  on  small  holdings.     It  gives  power  to  the  chairman,  with  th« 

ISM  310.  approval  of  the  municipal  council,   to  impose  on  lands  <4  unappropriated 

to  any  building,   or  occupied  by   native  huts,"   a  tax  at  a  rate  different 

from  that  sanctioned  by  Government  as  the  ordinary  rate  to  be  charged 

on  lands  and  buildings  within  the  municipal   limits.     In  this  connection 

it  is  to  be  remarked  that  the  remaining  Clause   (8)  of  the  same  section 

directs  that  "  the  chairman  shall  exempt  from  tax  under  this  section  any 

44  building  or  land,  the  annual  value  whereof  is  less  than  rupees  six  if  it  be 

44  the  owner's  sole  property  liable  to  tax  under  this  Act." 

[318]  It  is  unreasonable  to  suppose  that  it  was  intended  to  confer 
on  the  chairman  and  councillors  without  the  sanction  of  Government 
(such  sanction  not  being  provided  for  in  Clause  (2)  of  Section  63)  the 
power  of  assessing  lands  at  a  higher  rate  than  that  sanctioned  by  the 
Governor  in  Council  under  Section  48  which  happens  in  the  case  of  the 
Ootacamund  Municipality,  the  respondent  m  the  present  case  to  be 
the  maximum  rate  chargeable  under  the  Act,  namely,  7J  per  cent. 

If  the  above  view  of  Clause  (2)  of  Section  63  is  correct,   as  I  think 
it  is,   it  is  not  very  material  for  the  purposes  of  taxation  under  the  Act 
whether  the  plaint  lands  are  held  to  be,  or  not  to  be,   4<  appropriated 
to  the  houses  to  which  they  respectively  belong;  for,  under  Clause  (1)  of 
the  same  section,   both  buildings  and  lands  are  chargeable  with  the  tax 
at  the  rate  notified  under  Section  50,   which,   as  already  observed,   is  in 
this    particular    municipality    the    highest    possible    under    the    Act.     But 
in  my  opinion,  the  land  which  forms  the  compound  of  a  house  and  is  let 
with  the  house  when  the  house  is  let,  is  appropriated  to  that  house,  and 
the  mere  fact  of  the  owner  obtaining  profit  therefrom  by  selling  laterite 
and  granite  quarried  from  such  land,  or  the  milk  of  cattle  grazed  thereon, 
or  firouood  obtained  from  trees  grown  on  the  land,   does  not  render  the 
land  unappropriated  to  the  building;  nor  will  the  fact  of  a  portion  of  the 
land  being  planted  with  tea  necessarily   make  it   land   unappropriated  to 
the  house.     In  the  present  case,  however,  it  is  admitted  that  15  acres  of 
the  Belrnont  property,  which  is  cultivated  with  tea  are  reserved  when  the 
house  is  let;  and  of  the  Bishopsdown  property,   some  5  acres  are  admit- 
tedly  leased    to   tenants   separatel} .     These   portions   may    be   held   to   be 
no  longer  appropriated  to  the  buildings  called  respectively  *  Behnont  '  and 
4  Bishopsdown/    but    the    other    lands    cannot    be    so    considered    merely 
because,   instead  of  using  them   as  pleasure  grounds,   the  owner   utilizes 
them  for  the  purpose  of  grazing  cattle,   &c.,   with   a  view*  to   pecuniary 
profit.     If,   in   consequence  of  the  profit  thus  derived,   the  annual   value 
of  the  lands  is  enhanced,  it  is  open  to  the  municipality  to  assess  the  land 
at  such  enhanced  value,  but  that  is  no  reason  for  taxing  it  under  Clause 
(2)  of  Section  63  at  a  rate  higher  than  is  permissible  under  the  Act. 

I  would  therefore  allow  this  appeal,  and,  setting  aside  the  decree  of 
the    Lower    Appellate    Court,    restore    that   of   the    Court   of    [316]    First 
Instance,  and  direct  the  plaintiff  to  pay  defendant's  costs  throughout. 
Barclay,  Morgan  <t  Orr,  Attorneys  for  respondent, 
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APPELLATE  CIVIL 
Before   Mr    Justice   Best  and  Mi     Justice   Subramaniti   Ayyar 


PULLAMMA  (Defendant  No    6),  Appellant  v 
PRADOSHAM  AND  OTHERS  (Plaintiff's  Heirs  and  Defendants  Nos  7, 

8  and  9),   Respondents  * 
[14th  and  19th  February,  1895.] 
Or-ff  Procedure  Code— Act  XIV  of  1882,  Sections  280  to  283— Limitation  Act--Att  XV 
of  1877,  Schedule  II,  Article  11 — Mortgage 

Land  having  been  granted  to  several  persons  jointly,  disputes  arose  among 
them  with  reference  to  its  allotment  The  disputes  having  been  settled  by  arbi- 
tration, one  of  the  grantees  sold  his  share  to  the  plaintiff  Before  the  arbitra- 
tion, another  of  the  grantees  mortgaged  7  acres  of  the  land  to  A,  who  did  not 
become  a  party  to  the  arbitration  A  subsequently  obtained  a  decree  on  his 
mortgage  and  proceeded  to  execute  it  by  attachment  The  plaintiff  intervened  in 
execution,  but  in  1884  the  Court  passed  an  order  staling  that  the  plaintiff's  land 
was  not  attached,  and  in  fact  his  possession  then  remained  undisturbed  A 
subsequently  executed  his  decree  and  purchased  the  land  brought  to  sale  by  the 
Court  The  plaintiff's  possession  was  disturbed  under  colour  of  this  purchase, 
and  he  now  sued  in  1889  to  recover  the  land  sold  to  him 

Held,  (i)  that  the  order  of  the  ist  of  March  1884  was  not  an  order  within  the 
meaning  of , Civil  Procedure  Code,  Section  283,  and  accordingly  that  the  suit  was 
not  barred  bv  the  one  year's  rule  of  limitation , 

(2)   that  the  plaintiff's  vendor  had,  after  the  arbitiation,  a  good  tille  against 
both  A  and  his  mortgagor,  and  that  the  plaintiff  was  entitled  to  recover. 
[D.,  29  M    225=16  MLJ    130 7 

SECOND  appeal  against  the  decree  of  G  T.  Mackenzie,  Distui-t 
Judge  of  Kistna,  in  appeal  suit  No  546  of  1891,  affirming  the  decide  of 
0  V  Nan]undayya,  District  Munsif  of  Masuhpatam,  in  original  suit  No. 
685  of  1889 

Suit  to  recover  certain  land  Certain  persons,  including  the  plaintiff's 
vendor  and  defendant  No  5,  had  certain  lands  allotted  to  them  and 
disputes  arose  among  ihem  with  icgaid  to  the  allotment,  During  the 
Continuance  of  these  disputes  defendant  [317]  No  5  mortgaged  7  aciea 
and  76  cents  to  defendant  No  7  After  the  disputes  had  hern  composed 
and  a  settlement  made  by  arbitration  between  the  allottees,  one  «of  them 
sold  to  the  plamtift  Ins  share  including  the  land  in  question  m  this  suit 
Subsequent! v  dclendant  No  7  obtained  a  deciee  on  his  mortgage  and 
proceeded  to  execute  it  by  attachment  The  plaintiff  inteivened  claiming 
that  the  pioperty  attached  belonged  to  him,  and  the  Court,  thereupon, 
made  an  order,  dated  1st  March  1884,  filed  in  the  suit  a$  Exhibit  I,  stating 
that  the  land  of  the  plaintiff  was  not  attached;  and  the  possession  of  the 
plaintiff  was  not  disturbed  Subsequently,  however,  defendant  No  7 
brought  certain  lands  to  sale  in  execution  of  his  decree,  became  himself  Hie 
purchaser,  and  sold  the  lands  purchased  by  him  to  defendants  NOB.  8  arid 
9  These  persons  together  with  defendant  No  6  alleged  to  be  then- 
tenant  ousted  the  plaintiff  inducing  his  tenants  to  take  part  against  him. 
The  District  Munsif  passed  a  decree  for  the  plaintiff  and  his  decree 
was  affirmed  by  the  District  Judge 

Defendant  No    6  preferred  this  second  appeal 

Narayana   Hau,   for  appellant 

Pattabhirama  Ayyar,  for  respondents  Nos    4  and  5 
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Burra  Surya  Narayana,  the  fifth  defendant,  one  Thamma  Narasim- 

APPEL-  luan  an(*  certain  others  jointly  applied  to  the  revenue  authorities  and 
LATE  obtained  from  them  some  waste  lands  wjiich  belonged  to  the  Government. 
CIVIL.  They  proceeded  to  make  a  division  of  the  property.  But  disputes  having 
arisen  among  them  they  submitted  their  differences  to  the  arbitration  of 
Mr.  Koralla  Subrayudu,  a  Deputy  Collector.  According  to  the  settlement 
made  by  this  officer,  the  lands  in  question,  7-76  acres,  were  allotted  (with 
other  lands)  to  the  share  of  the  said  Thamma  Narasimman,  who  sold  the 
share  thus  obtained  by  him  to  the  plaintiff.  The  plaintiff,  however, 
failed  to  get  possession.  He  brought  a  suit  in  1882  against  the  fifth 
defendant  and  others,  got  a  decree  in  his  favour,  obtained  possession  of 
the  lands  and  leased  them  to  first  and  second  defendants. 

The  fifth  defendant,  under  whom  the  other  defendants  claim,  as  will 
presently  appear,  had,  however,  mortgaged  to  the  seventh  defendant  the 
lands  in  question  before  the  submission  to  arbitration  referred  to  above, 
and  the  seventh  defendant  was  not  a  party  either  to  the  settlement  by  the 
Deputy  Collector  or  to  the  suit  of  1882  just  alluded  to. 

[318]  In  1883  the  Seventh  defendant  sued  the  fifth  defendant  upon 
his  mortgage,  got  a  decree  and  caused  the  lands  in  dispute  to  be  sold 
for  his  decree  debt  and  himself  purchased  them  at  4hat  sale,  and 
subsequently  sold  them  to  eighth  and  ninth  defendants.  The  sixth 
defendant,  claiming  through  the  eighth  and  ninth  defendants,  ousted  the 
plaintiff  from  the  lands  in  collusion  with  fifcst  and  second  defendants. 
Hence  this  suit. 

Tt  should  be  observed  that  no  attempt  is  made  b)  the  defendants  to 
impeach  the  partition  made  under  the  Deputy  Collector's  award  on  the 
ground  of  any  fraud  or  collusion  to  the  prejudice  of  the  mortgagee,  the 
seventh  defendant,  or  any  other  party. 

The  Lower  Appellate  Court,  gave  plaintiff  a  decree  holding  in  Substance, 
that  the  seventh  defendant  had  no  right  to  proceed  against  the  property, 
in  question,  since  it  was  allotted  on  partition  to  the  plaintiff's  vendor, 
Thamma  Narasimman.  The  sixth  defendant  appeals,  and  it  has  been 
argued  before  us  on  his  behalf  that  the  decision  of  the  Courts  below  is 
wrong.  *But  we  are  unable  to  accept  this  contention. 

At  the  time  the  fifth  defendant  mortgaged  the  7-76  acres  in  question 
he  had  no  specific  or  exclusive  right  to  them.  He  then  possessed  but  an 
undivided  interest  in  the  whole  of  the  lands  granted  to  him  and  others 
jointly,  including  those  in  dispute  and  the  mortgage  made  by  him 
was  clearly  subject  to  the  conditions  and  liabilities  which  at  the  date 
of  the  transaction  affected  his  undivided  interest  in  the  property  mort- 


It  is  quite  clear  that  each  and  every  one  of  the  persons*  who  held  such 
undivided  interest,  was  entitled  to  claim1  a  division  and  obtain  his  share 
of  the  common  property  free  from  any  incumbrances  created  by  any 
of  the  other  co-owners,  provided,  of  course,  no  fraud  was  committed  in 
obtaining  the  share.  The  general  principles  applicable  to  the  question 
under  consideration  are  thus  stated  in  Domat's  Civil  Law,  Section  1671, 
cited  by  Dr.  Rash  Behari  Ghose  in  his  work  on  mortgages.  "  If  in  an 
"  estate  belonging  in  common,  without  any  division  or  partition,  to  two 
"  or  more  persons,  such  as  co-partners,  co-heirs  or  others,  one  of  them 
"has  mortgaged  to  his  creditor  f  either  all  his  estate  or  the  right  which 
"  he  had  to  that  estate,  this  creditor  will  have  his  paortgage  upon  the 
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'  undivided  portion  of  his  debtor  as  long  as  the  estate  shall  remain 
1  in  common  But  after  the  partition,  the  light  ot  this  debtor  being  limited 
1  to  the  portion  that  has  fallen  to  his  lot,  the  mortgage  of  his  creditor 
'  [319]  will  be  also  limited  to  the  same.  For,  although  betore  the  parti- 
1  tion,  the  whole  estate  was  sub]ect  to  the  mortgage  for  the  undivided 
1  portion  of  the  debtor,  and  though  a  right  which  is  acquired  cannot  be 
diminished,  yet  seeing  the  debtor  had  not  a  simple  and  immutable  light 
of  enjoying  his  share  of  the  estate  always  undivided,  but  that  his  right 
implied  the  condition  of  a  liberty  to  all  the  proprietors  to  conn1  to  a 
'  partition  in  order  to  assign  to  every  one  a  portion  that  might  be  \\holly 
1  and  entirely  his  own,  the  mortgage  which  was  only  an  accessoi\  to  the 
'  debtor's  right,  implied  likewise  the  same  condition  and  affected  only 
'  that  which  should  fall  to  the  debtor's  share,  the  poitions  ol  the  ollieis 
'  remaining  free  to  them  But,  if  in  the  paitition  theie  was  an>  hand 
1  committed,  the  creditor  might  procure  a  redress  ot  \\lml  hafe  been  done 
'  to  his  prejudice." 

This  is  the  view  adopted  b^  the  Pnv>  Council  in  BtjjnaJJi  Lall  v, 
Ramoodeen  Chowdry  (1)  and  followed  by  Macpheison  and  Beveiley,  JJ  , 
m  Hem  Chunder  Ghose  v  Thabo  Mont  Debt  (2),  ti  case  \eiy  similar  to  tin- 
present  The  Lower  Couits  were  therefore  light  m  holding  that  the 
plaintiff's  vendor,  by  the  partition  made  undei  the  settlement  ol  the 
Deputy  Collector,  obtained  a  good  and  valid  title  to  the  lands  in  question 
not  only  against  the  fifth  defendant  but  also  against  the  seventh  defend- 
ant, his  moitgagee 

Another  point  laised  by  the  appellant  is  that  the  plaintiff  is  precluded 
from    maintaining    this    suit    by    leason    of    the    oider    (Exhibit    I)    of    thr 
District   Munsif,    dated   the   1st    March    1884,    passed   on    a   claim    petition 
filed   by  the  plaintiff  on   an   attachment   made   in   execution   of   the   deem1 
obtained  by  seventh  defendant  against  fifth  defendant  in  original  suit  No 
1027    of    1883      This    contention    also    is    unsustainable      The    findings    of 
the  Lower  Appellate  Court  m  the  present  litigation  are  no  doubl  that  tlie 
disputed  lands  were  in  fact  attached  and  sold  in  execution  of  tli.it  deciee 
The  oider  relied  on  by   appellant  merely   savs   "  there  is  nothing  to  sho\\ 
that   the   petitioner's  lands   have   been   attached  "     It   does   not    appear   to 
have  .been   an   order  passed  after  investigation  as  required  bv    Section  278 
of  the  Code  of  Civil  Procedure      Consequently,  it  is  not  an  order  \\ithin  the 
meaning  of  Section  288  to  which  the  Imitation  of  one  year  is  applicable 
Cf  — Chandra  Bhuaan  Gangopadhya  v    Ram  Kanth  Banerji   (3) 

[320]  It  was  next  argued  that  the  plaintiff's  vendor  Thamma  Narasim- 
man  stood  by  and  allowed  the  fifth  defendant  to  deal  with  the  lands  in 
question  as  his  own  exclusive  property  and  that  plaintiff  is  consequently 
estopped  from  questioning  the  mortgage  toi  the  seventh  defendant  or  the 
proceedings  taken  to  enforce  it  This  point  is  taken  for  the  first  tune  in 
the  argument  in  second  appeal  and  without  any  materials  whatsoever  on 
the  record  to  support  it  Under  these  circumstances  we  cannot  permit 
such  a  contention  to  be  taken  at  this  stage. 
We  dismiss  this  appeal  with  costs. 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Shepherd  and  Mr.  Justice  Best. 


Oiui  AND  OTHERS  (Plaintiffs),  Appellants  v.  HAMAN  CHETTI  AND  OTHKUS 
(Defendants),    Respondents.*     [20th,    23rd    and   24th   October,    1893 
and  4th  May   and  6th   November,    1894   and   1st   May,    1895.] 

Easement  by  custom — Water  rights — Landlord  and  tenant. 

The  plaintiffs  were  lessees  from  a  zemindar  of  his  entire  zemmdari  and  were 
in  occupation  of  lands  depending  for  irrigation  on  a  tank  into  which  a  natural 
stream  emptied  itself.  The  defendants  were  tenants  in  the  zemindari,  holding 
(under  a  lease  prior  to  that  of  the  plaintiffs)  land  supplied  with  water  Dy  an 
irrigation  channel  from  the  stream.  The  defendants  erected  a  dam  across  the 
stream  when  it  was  low,  and  this  had  the  effect  of  diverting  all  the  water  into 
the  irrigation  channel  supplying  their  land.  In  a  suit  for  an  injunction  that  the 
dam  be  removed,  the  Lower  Appellate  Court  upheld  a  plea  by  the  defendants 
that  the  dam  had  been  erected  in  exercise  of  an  established  customary  right  of 
easement : 

Held,  that  the  customary  easement  asserted  by  the  defendants  \vas  not  un- 
reasonable, and  was  enforceable  by  them  against  the  lessees  of  the  zemindar. 

SECOND  appeal  against  the  decree  of  P.  Narayanasami  Ayyar. 
Subordinate  Judge  of  Madura,  West,  in  appeal  suit  No.  337  of  1891, 
reversing  the  decree  of  S.  Dorasami  Ayyangar,  District  Munsif  of  Siva- 
ganga,  in  original  suit  No.  15  of  1890 

Suit  by  the  plaintiffs  for  the  removal  of  a  dam  placed  by  the  defend- 
ants across  the  Palar  river.  This  river  rises  in  the  Karan-  [321]  damalai 
lulls,  and,  after  flowing  through  certain  Government  villages,  enters  the 
Sivaganga  zemindari,  and  ultimately  empties  itself  into  the  tank  of  the 
village  of  Tirupatore,  an  ay  an  village  in  the  zemmdari.  The  defendants 
were  in  possession  under  a  lease  from  the  zemindar  of  the  village  of 
Surakudi,  which  did  not  abut  on  the  river,  but  was  irrigated  by  a  channel 
from  it,  and  claimed  to  be  entitled  by  right  of  customary  easement  to 
erect  the  dam  complained  of.  The  plaintiffs  were  the  lessees  of  the  entire 
zemindari  under  a  lease  subsequent  in  date  to  that  last  mentioned,  and 
they  complained  that  the  defendants'  datn  interfered  with  their  supply  of 
water. 

The  District  Munsif  passed  a  decree  as  prayed.  On  appeal  the 
Subordinate  Judge  reversed  this  decree  and  dismissed  the  suit.  With 
reference  to  the  objection  that  as  tenants  of  the  zemindar,  the  defendants 
were  not  entitled  to  set  up  a  right  of  easement  as  against  either  him  or 
his  representatives  the  Subordinate  Judge  in  paragraph  11  of  his 
judgment,  which  is  referred  to  by  the  High  Court,  made  the  following 
observations : — 

"  The  next  question  is,  whether  thi&  is  also  a  customary  easement, 
"  This  is  one  of  those  customary  rights  of  easement  which  the  villagers  of 
"  Surakudi  have  acquired  under  Section  18  of  the  Easemeiits  Act.  The 
"  District  Munsif  is  wrong  in  considering  that  this  is  unreasonable  user. 
"  It  is  reasonable  with  reference  to  the  evidence  in  the  case.  He  has  quoted 
44  Mathura  Naikin  v.  EBU  Naikin  (I).  That  case  refers  to  adoptions  by 
"  dancing  girls.  It  was  dissented  from  in  Vetfku  v.  Mahalinga  (2).  Neither 
"  case  i£  applicable,  in  my  opinion,  to  this  suit.  This  easement  refers 


(i)  4  B.  545- 
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"  not  only  to  the  parties  but  also  to  the  raiyats  of  the  village.     The  right 

"  to  the  enjoyment  does  not  vest  exclusively  between  the  zemindar  and  jVIAY  1 

"  the  lessees      The  District  Munsif  is  not  correct  in  saying  BO      There  are  ' 

the  raiyats  of  the  village  who  are  permanent  occupancy  tenants,  and  who  J\PPEL_ 

11  are  entitled  to  the  soil  subject  to  payment  of  tirwa      Their  right  to  the  LATE 

"  tank   channel   and   the   flow  of  water   is   co-extensive   with   that   of   the  QVIL. 

11  zemindar,  and  there  is  no  unity  of  interest  in  him  (Madras  Railway  Co  ' 

11  v    Zemindar  of  Carvatenagamm  (1)       In  Knntna  Aijyan  v    Vencatachella  |g  m. 

"  Mudali  (2),  the  interest  of  the  tenant  in  insisting  [322]  upon  the  condi-  320-4 

"  tion  of  the  supply  of  irrigation,  as  it  had  existed  before,  was  confirmed  "  M.L.J. 

The  plaintiff  preferred  his  second  appeal.  ***• 

Mr.  K    Brown  and  Tiruvenlatachariar,  for  appellants. 

Subramama,  Ayyar,  for  respondents 

JUDGMENT 

Appellants  are  the  lessees  of  the  zemmdari  of  Sivaganga  in  the  dis- 
trict of  Madura  and  respondents  are  the  prior  lessees  of  a  village  in  that 
zemindari  called  Surakudi  There  is  a  river  called  Palar,  which  rises  in 
the  Karandamalai  hills  in  the  district  and  runs,  first,  through  a  number 
of  Government  villages  and  feeds  the  tanks  situated  therein.  It  then 
enters  the  zemindari  and,  after  feeding  a  number  of  tanks  through  sup- 
ply-channels, empties  itself  into  the  tank  of  the  Tirupatore  village 

Appellants  represent  the  villages  whicli  depend  for  their  irrigation  on 
the  Tirupatore  tank,  and  respondents  represent  the  Surakudi  village  In 
November  1888,  respondents  put  up  a  sand  dam  across  the  river,  94  yards 
in  length,  1  yard  in  width  and  J  yard  in  height  at  the  spot  E  in  the  plan 
and  thereby  diverted  all  the  water  flowing  down  the  river  Palar  into  their 
supply-channel  C,  diminishing  thereby  the  quantity  which  would  otherwise 
be  available  for  the  Tirupatore  tank 

Hence  this  litigation  The  appellants'  case  is  that  respondents  have 
no  right  to  puti  up  a  sand  dam  across  the  river,  that  they  are  entitled  to 
take  into  their  channel  C  only  so  much  water  as  naturally  flows  into  it 
from  the  nver,  and  that  there  is  a  masonry  calingula  at  the  head  of  the 
channel  C  to  regulate  the  supply  from  the  river 

Appellants  prayed  in  their  plaint  that  respondents  might  be  directed 
to  remove  the  sand  dam  at  their  own  cost,  and  further  to  pay  to  plaintiffs 
Rs  1,143,  with  interest  thereon,  as  compensation  for  the  loss  sustained 
by  them  in  fasli  1298  and  subsequent  mesne  profits 

For  respondents  it  is  contended  (i)  Jihat  they  have  a  right  to  put  up 
the  sand  dam  in  question,  and  that  such  right  is  their  natural  right, 
they  urge  further  (ii)  that  it  is  customary  for  owners  of  channels  supplied 
by  the  river  Palar  and  other  rivers  in  the  district  to  put  up  dams  whenever 
the  rivers  run  low  and  to  divert  the  water  into  their  channels;  (lii)  that, 
otherwise,  no  water  will  flow  into  those  channels;  (iv)  that  thev  used  to 
put  up  such  dams  across  the  river  Palar  for  more  than  twenty  years  and 
[823]  divert  the  water  into  their  channel;  (v)  that  the  dimensions  of  the 
dam  are  not  correctly  stated  in  the  plaint,  and  (vi)  that  appellants  have 
sustained  no  damage  as  alleged 

Six  issues  were  tried  in  this  case,  the  first  three  as  to  the  right  to  put 
up  the  dam  at  E  in  the  plan  and  to  divert  the  river  water  into  channel 
C,  the  fourth  relating  to  the  dimensions  of  the  dam,  and  the  fifth  and 
sixth  referring  to*the  damages  alleged  to  have  been  sustained  by  appellants 

( I )  j  I. A  364  (385)!  '  (2)     7  MHCR   60. 
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The  District  Munsif  considered  that,  as  lower  riparian  owners, 
appellants  had  the  natural  right  to  the  flow  of  the  stream  from  the  Ealar 
into  the  .Tirupatqre  tank  without  diminution,  and  that  respondents  had  no 
right  by  custom* or  prescription  to  throw  up  a  dam  at  E  and  divert  the 
water  into  channel  C  when  the  river  was  low.  He  found  that  the  damages 
sustained  by  appellants  amounted  to  Us.  150  and  accordingly  decreed 
payment  of  that  amount  by  respondents.  He  also  -directed  respondents 
to  remove  the  dam. 

Kespondents  appealed  from  this  decision.  On  appeal  t}ie  Subordi- 
nate Judge  came  to  the  conclusion  that  by  custom  and  user  as  of  right 
for  more  than  twenty  >ears,  respondents  had  acquired  a  right  to  put  up  a 
dam  of  the  kind  mentioned  in  the  plaint,  and,  reversing  the  decree  of  the 
District  Munsif,  dismissed  appellants'  suit  with  costs. 

From  this  decree  appellants  (plaintiffs)  have  preferred  this  second 
appeal. 

The  first  objection  taken  to  the  decree  of  the  Lower  Appellate  Court 
is  that  the  Subordinate  Judge  has  virtually  resettled  the  issues  and  has 
omitted  to  come  to  a  finding  on  the  first  issue.  That  is&ue  raises  the 
question  whether  the  river  Palar  empties  itself  into  the  Tirupatore  tank 
and  whether  plaintiffs  have  a  right  to  the  uninterrupted  flow  of  the  water 
of  the  said  river  into  their  tank.  Hef erring  to  the  undisputed  fact  that 
the  river  falls  into  the  Tirupatpre  tank  and  flows  over  lands  in  Tirupatore, 
and  to  the  rule  of  law  as  to  the  natural  right  of  a  lower  riparian  owner, 
the  District  Munsif  determined  the  issue  in  the  affirmative.  In  noting 
the  points  for  determination  on  appeal  in  paragraph  5  of  his  judgment, 
the  Subordinate  Judge  did  not  allade  to  the  natural  right  of  riparian 
owners.  He  evidently  presumed  that  the  river  is  a  natural  stream,  and 
that  the  decision  must  depend  mainly  on  the  customary  and  prescriptive 
right  set  up  by  respondents.  There  [324]  is  Sufficient  ground  for  the 
presumption.  The  plaint  does  not  describe  the  river  as  being  an 
artificial  water  course.  A  natural  stream  is  one  which  has  a  natural 
source  and  flows  in  a  natural  channel;  such  is  the  case  of  the  Palar.  It 
has  its  source  in  a  hill  and  flows  down  in  a  defined  natural  channel  till  it 
falls  into  the  Tirupatore  tank.  There  is  no  suggestion  in  the  plaint  that 
any  person  had  anything  to  do  either  with  the  creation  of  the  Supply  of 
water  at  its  source  or  with  its  flow  in  a  defined  channel.  On  the  other 
hand,  there  is  an  admission  in  the  plaint  that  respondents  are  entitled  to 
so  much  of  the  river  water  as  may  naturally  flow  into  their  supply-channel 
0.  In  Miner  v.  Gihnour  (1),  Lord  Kingsdown  has  explained  the  law  on 
this  point  in  these  terms: — "  By  the  general  law  applicable  to  running 
streams,  every  riparian  proprietor  has  a  right  to  what  may  be  called 
the  ordinary  use  of  the  water  flowing  past  his  land;  for  instance,  to 
the  reasonable  use  of  the  water  for  his  domestic  purposes  and  for  his 
cattle,  and  thife  without  regard  to  the  effect  which  such  use  may  have 
in  case  of  a  deficiency  upon  proprietors  lower  down  the  stream,  But, 
further,  he  has  a  right  to  the  use  of  it  for  any  purpose  or  what  may 
be  deemed  the  extraordinary  use  of  it,  provided  that  he  does  not  thereby 
interfere  with  rights  of  other  proprietors  either  above  or  below  him. 
Subject  to  this  condition,  he  may  dam  up  the  stream  for  the-  purpose 
of  a  mill,  or  divert  the  water  for  the  purpose  of  irrigation ;~  but  he  has 
no  right  to  interrupt  the  regular  flow  of  the  stream,  if  he  thereby  inter- 
feres with  t.he  lawful  ufee  of  the  water  by  other  proprietors  and  inflicts 

(i)  12  Moor.  P.C.  131. 
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upon   them   a   sensible   injury."     As   to   what   is    a   reasonable,    though       1995 
extraordinary    use,    Lord   Cairns   propounded    the    law    on   the    subject    in     MAY  I. 

Swindon    Waterworks    Company    v,    Wills    and    Berks    Canal    Navigation      

Company  (1)       "  Undoubtedly  the  lower  riparian  owner  is  entitled  to  the     APPEL- 
accustomed  flow  of  the  water  for  the  ordinary  purposes  foi  which  he  can       LATE 
use  the  water,   that   is  quite  consistent  with  the    right    of    the     upper      CIVIL, 

owner  to   use   the  water  for  all  ordinary  purposes,  namely^  as  has  been 

said  ad  lavandum  et  ad  potandum,  whatever  portion  of  the  water  may       ig^M. 
thereby  be  exhausted  and  may   cease  to  come  down  by  reason  of  that      320    4 
use      But,  further,  there  are  uses  no  doubt  to  which  the  water  ma>  be      M^-J. 
put    by   the    upper   owner,    namely,    uses   connected    with   the    tenement 
[32fl]   ot  the  upper  owner      Under  certain  circumstances,   and  provided 
no  material  injury  is  done,  the  water  may  be  used  and  may  be  diverted 
for   a  tune  by  the  upper  owner  for  the  purpose  of  irrigation 
Whether   such   ,i  use  is   a  reasonable  use   would   depend,    at   all  events, 
in  some  degree,  on  the  magnitude  of  the  stream  from  winch  the  deduc- 
tion was  made  for  this  purpose  ovei    and  above  the  oidmary   use  ot  the 
water 

We  see  no  reason  to  think  that  the  Suboidmate  Judge  intended  not 
to  adopt  the  finding  of  the  District  Munsif  on  the  first  issue  The  sub- 
stantial question,  therefore,  is  that  raised  by  the  second  and  third  issues, 
viz  ,  whether  the  customaiv  light  and  the  easement  -set  up  by  respondents 
are  established 

As  regards  the  second  issue,  the  Subordinate  Judge  explains  it  as 
raising  foi  determination  two  subsidiary  questions  viz  ,  (i)  whethei  there 
has  been  a  usage  of  throwing  a  temporary  sand  dam  across  the  liver 
Palar,  so  as  to  divert  the  river  water  into  the  channel  C  as  alleged  by  res- 
pondents, and  (11)  whether  there  has  been  a  similai  usage  \vith  leference 
to  other  channels  above  and  below  the  channel  irrigating  Surakudi 

We  see  no  reason  to  think  that,  as  argued  on  appellants'  behalf,  the 
framing  of  the  issue  is  substantially  defective  It  sufficiently  directs  the 
attention  of  the  parties  to  the  question  of  usage  as  the  foundation  of  a 
right  of  easement  controlling  the  natural  right  of  a  lower  riparian  owner 
We  are  of  opinion  that  due  regard  was  had  to  the  distinction  between 
custom  as  the  source  of  an  easement,  and  an  easement  as  a  distinct  light 
in  itself  An  easement  is  a  right  existing  in  a  particular  individual,  in 
respect  of  his  land,  whilst  custom  is  a  usage  attached  to  a  locality 
Though  a  customer  v  right  belongs^o  no  individual  in  particular1,  yet  it  is 
capable  of  being  enjoyed  by  all  those  who  for  the  time  being  own  land  in 
the  locality  to  which  the  right  attaches  The  distinction  is  explained  in 
Mounaey  v  lamay  (2),  and  the  rule  of  law  is  that  if  a  custom  is  Shown  to 
exist  under  which  individuals  of  a  class  may  obtain  independent  rights  m 
respect  of  their  land  which  would  be  easements  if  acquired  by  grant  or 
prescription,  those  rights  are  nevertheless  easements,  though  acquired  by 
reason  of  the  custom. 

[826]  On  the  question  of  custom  or  usage,  the  District  Munsif  found 
that  it  was  not  proved,  but  the  Subordinate  Judge,  aftei  discussing  the 
evidence,  both  oral  and  documentary,  relied  on  by  both  sides,  comes  to 
the  conclusion  that  it  is  well  established  His  finding  is"  that  the  usage 
is  proved  to  have  existed  mi  respondents'  village  from  before  1838,  and 
that  a  similar  usage  has  been  proved  to  prevail  in  regard  to  thirty  chan- 
nels having  dams  across  the  Palar  river,  permanent  or  temporary,  for 

(i)  L  R  7  H  L  697  J  (2)  3  H   &  C  486 
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irrigating  lands  in  some  thirty  villages     This  is  a  finding  of  fact  which  we 
MAY  1.    must  acceP*  *n  second  appeal.     Several  objections  are  urged  against  the 

^ _      finding  on  appellants'  behalf,  and  we  proceed  to  consider  them. 
APPEL-  ^e  ^r8^  objection  is  that  the  lands  in  Surakudi  do  not  abut  on  th* 

LATE     r*ver  Palar,  and  are  not,  therefore,  riparian  lands.     The  Subordinate  Judge 
CIVIL.     ^oes  tto*  res^  kis  decision  on  natural  rights,  which  respondents,  as  riparian 

*     owners,  possess,  but  on  the  right  of  easement  founded  on  custom  and  user 

18  M.     f°r  more  than  twenty  years. 

320^4  The  second  objection  is  that  the  custom  found  by  the   Subordinate 

M.LJ.  Judge  is  unreasonable/  since  the  right  claimed  is  a  right  to  obstruct  the 
24*'  whole  stream.  It  is  not  unusual  in  this  country  for  each  of  those  who 
own  lands  adjacent  to  streams  depending  upon  them  for  irrigation  to  take 
water  by  turns  either  for  a  certain  number  of  days  or  hours.  The  Subor- 
dinate Judge  observes  that  the  evidence  shows  that  even  when  the  dam 
is  put  up,  water  oozes  through  it  and  flows  down  the  stream  beyond  the 
dam  to  the  height  of  half  a  yard,  and  that  the  user  is  reasonable  with 
reference  to  the  evidence  in  this  case.  Even  assuming  that  such  user  is 
not  an  incident  of  the  natural  right  of  a  riparian  owner,  it  cannot  be  treated 
as  unreasonable  as  an  incident  of  the  right  of  easement  based  on  custom 
and  long  user.  It  is  quite  possible  that  the  villages  depending  for  irrigation 
on  the  river  Paiar  came  under  cultivation  in  times  past  subject  to  the 
custom. 

The  remark  of  the  Subordinate  Judge  that  there  are  two  calingulas 
across  the  river  so  as  to  obstruct  the  whole  stream  when  it  is  low  is  not 
without  significance. 

The  third  objection  taken  for  the  appellants  is  that  the  custom  is 
indefinite,  and  that  the  Subordinate  Judge  has  recorded  no  finding  as  to 
the  dimensions  of  the  dam.  But  he  observes  that  appellants  denied  res- 
pondents* right  to  put  up  a  dam  at  all,  and  did  not  take  any  objection  to 
the  dimensions  of  the  dam  mentioned  in  the  plaint,  and  -  considers  that 
no  finding  is  necessary.  [887]  It'  appears,  however,  that  the  fourth 
issue  was  recorded  and  the  question  was  thereby  distinctly  raised.  The 
Subordinate  Judge  must  be  requested  to  submit  a  finding  on  the  fourth 
issue. 

Another  objection  is  that  as  tenants  of  the  zemindar,  respondents  are 
not  entitled  to  set  up  a  right  of  easement  by  custom.  The  Subordinate 
Judge  has  dealt  with  this  objection  in  paragraph  11  of  his  judgment, 
and  we  consider  that  he  has  properly  Disallowed  it. 

There  is  nothing  in  the  Easements  Act  to  invalidate  customary  ease- 
ments and  we  are  of  opinion  that  the  decision  of  the  Subordinate  Judge 
is  right  except  as  regards  the  fourth  issue. 

Before  finally  disposing  of  this  second  appeal,  we  shall  call  upon  him 
to  submit  a  finding  on  the  fourth  issue  upon  the  'evidence  on  record  within 
six  weeks  from  the  date  of  receipt  of  this  order,  and  seven  days  will  be 
allowed  for  filing  objections  after  the  finding  is  posted  in  this  Court. 

[In  compliance  with  the  above  order  tjie  Subordinate  Judge  sub- 
mitted a  finding,  which  was  not  accepted.  On  his  submitting  a  revised 
finding,  the  High  Court  passed  ft  decree  dismissing  the  suit  with  costs 
throughout.] 
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APPELLATE  CIVIL 

ttefore  Sir  Aithnr  J    H    Cof/ma,   Kt  ,   Chief 
and  Mr    Jitslnc  Brat 
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SIVARAMAN  GIIRTTI  (Plaintiff),   Appellant  v    IBURAM   SAIIEB 

(Defendant),    Respondent  *      [Istf  and  25th  April,    1895  ] 
Foreign  judgment — Deirce  "in  absentem  " — Submission  to  jurisdiction 

The  plaintiff  brought  a  suit  in  the  Fiench  Courl  ,it  KanKal  aR.unsi  ilu-  dcfend- 
nnl,  n  Hnhsh  snl,iccl,  ie*nluil  in  Rniish  India  The  d^ftrnhnl  L-mplmed  a 
Vakil  In  defend  llic  suit,  Inil  on  the  case  coming  mi  fm  hearing  ihe  VnKil  slated 
he  had  no  instructions,  and  an  rv-fiatte  decree  was  passtd  \n  ,ip|ilir,iiinn  h\  lilt- 
defendant  [328]  to  have  the  decree  sel  aside  was  held  to  l>e  liiiic-ku  led  '1  he 
plaintiff  now  brought  a  suit  on  the  judgment  of  the  Fiuich  Court  to  reco\ir 
the  amount  decreed  to  him 

field,  that  the  suit  WAS  not  maintainable  for  the  reason  that  the  decree  had 
been  passed  against  the  defendant  in  ab^cntcm  by  a  foreign  Court,  to  \vhicfc  he 
had  not  submitted  himself , 

Semble    even  if  the  foreign  judgment  had  not  Urn  entirely  invalid  as  against 
the  defendant,  the  British  Court  would  have  had  jurisdiction  to  disallow  an  item 
of  claim  allowed  by  the  foreign  Court  on  account  of  prospective  damages  \vhich 
was  unsupported  by  evidence 
[R.f  32  M    469--- 19  MLJ    4b9-j  Ind    I  .is    190] 

SECOND  appeal  against  the  deoee  nf  V  Srmivahachailu,  Subordinate 
Judge  of  Kumbakonarn,  in  appeal  suit  No.  485  of  1893,  modifying  the 
decree  of  A  Kuppusami  Ayyangar,  District  Munsit  of  Negapatam,  m 
original  suit  No  77  oJ  1H93  ' 

The  plaintiff  sued  to  recover  the  sum  of  KB  1,262-15-9  upon  the 
judgments  of  the  French  Court  at  Karikal  affirmed  b>  the  Court  of  Appeal 
at  Pondicherry 

The  Subordinate  Judge  stated  the  facts  giving  rise  to  this  suit,  aii 
follows . — 

"  On  the  12th  August  1887,  the  plaintiff  and  another  living  and  tuul- 
"  ing  in  Karikal,  a  French  port,  chattered  a  native  bug  belonging  to  the 
"  defendant  living  at  X  a  gore,  a  British  Indian  poit,  ioi  c'Lvir\mg  cert  am 
"  goods  fiom  Kaiikal  to  Mouhnem  The  vrssi'l  \\ns,  houcvrr,  allat-hed 
"  by  the  Fiench  Coint  tit  Kniikal  at  the  instance  oi  M  thud  paity  altei 
11  plaintiff  shipped  Ins  gdods,  and  it  could  not,  theicfore,  leave  Kaiikal  for 
"  Moulmem  The  plaintiff  then  chmtered  another  vessel  at  Karikal  to 
11  \\hieh  his  goods  Irom  the  other  vrssel  \\ere  leinoved  Alter  all  this  \\  as 
11  done,  he  sued  the  defendant,  British  subject,  m  the  Kaiikal  Comt  lor 
11  recovery  ot  (i)  loss  sustained  by  him  by  reason  of  some  of  his  goods  being 
11  missing' from  the  nist  vessel  at  the  time  of  re-loading,  and  some  damaged 
11  and  broken  while  they  were  transhipped,  (n)  the  t-haige  of  transhipping 
11  goods  from  one  vessel  to  the  other,  and  (in)  loss  sustained  by  him  by  the 
11  defendant  not  carrying  his  goods  to  the  port  of  destination  within  the 
11  time  appointed  by  the  charter-party.  He  complained  to  the  French  Court 
11  that  the  defendant  broke  his  contract  and  that  he  sustained  the  damages 
11  he  sought  to  recover  by  that  breach  and  obtained  a  decree  er  partc  for  all 
"  the  sums  sued  for  by  him  The  defendant  appealing  to  the  appeal 
11  tribunal  in  Pondioherry,  that  Court  refused  to  interfere  and  confirmed 
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'    the  judgment  of  the  lower  Court.     He  sued  now  in  the  District  Mun&if's 
'    Court  of  Nega-[329]  patam  upon  these  foreign  judgments  to  recover  from 

*  defendant  Rs.    1,262-15-9  being  the  aggregate  of  sums  awarded  by  the 

*  French  Court  and  all  costs  incurred  in  the  two  Courts  of  Karikal  and 
4    Pondicherry." 

The  further  facts  of  the  case  are  stated  sufficiently  for  the  purpose  of 
this  report  in  the  judgment  of  the  High  Court. 

The  District  Munsif  passed  a  decree  as  prayed.  On  appeal  the  Sub- 
ordinate Judge  held  (i)  that  the  Court  of  Karikal  had  jurisdiction  over  the 
suit,  (ii)  that  the  defendant  was  entitled  to  plead  that  the  judgment  pro- 
nounced by  the  foreign  Court  was  wrong  on  the  merits,  (iii)  that  the 
foreign  Court  had  passed  a  decree  for  Rs.  700  more  than  the  defendant 
was  liable  to  pay,  nnd  he  modified  the  decree  of  the  District  Munsif 
accordingly. 

The   plaintiff   preferred   this   second    appeal,    and   the   defendant   took 
objection  to  the  decree  under  Civil  Procedure  Code,   Section  561. 
^Vrnl'dtaramayya  Chetti,  for  appellant. 
Pattabhirama  Ayyar,  for  respondent. 

JUDGMENT. 

Appellant  sued  the  respondent  in  the  District  Munsif '£  Court  at 
Negapatam  for  the  recovery  of  Rs.  1,031-13-10  as  due  to  him  from  res- 
pondent under  a  decree  obtained  by  appellant  m  the  French  Court  at 
Karikal.  The  District  Munsif  gave  appellant  a  decree  for  the  whole 
amount,  but  on  the  defendant's  appeal  the  Subordinate  Judge  modified 
the  decree  by  disallowing  the  present  appellant's  claim  to  a  Burn  of 
Rs.  700,  which  had  been  awarded  as  damages 

Hence  the  present  appeal  with  regard  to  this  sum  of  Rs.  700,  while 
respondent  has  objected  under  Section  561  to  the  rest  of  the  decree  on  the 
ground  that  the  decree  of  Karikal  Court  was  a  nullity  in  consequence  of 
its  being  passed  against  one  who  was  a  British  subject  over  whom  the 
French  Court'  had  no  jurisdiction. 

First,  as  to  the  appeal,  there  can  be  no  doubt  that  the  Subordinate 
Judge  was  right  in  disallowing  the  Rs.  700  claimed  as  damages,  which 
were  altogether  prospective  at  the  time  when  the  suit  was  instituted  in 
the  Karikal  Court  and  as  to  which  no  evidence  was  adduced  as  to  their 
having  been  actually  incurred.  The  appeal  must,  therefore,  be  dismissed 
with  costs  in  any  cafce. 

The  objection  filed  by  respondent  questions  the  validity  of  the  entire 
decree  as  passed  without  jurisdiction  against  a  foreigner,  non-resident  in 
French  territory, 

[330]  As  observed  in  the  recent  judgment  of  the  Privy  Council  in 
Gurudyal  Singh  v.  Rajah  of  Faridhotc  (1).  "  Territorial  jurisdiction  at- 
taches (with  special  exceptions)  upon  all  persons  either  permanently 
or  temporarily  resident  within  the  territory,  while  they  are  within  it; 
but  it  does  not  follow  them  after  they  have  withdrawn  from  it,  and  wjien 
they  are  living  in  another  independent  country.  It  exists  always  as  to 
land  within  the  territory  and  it  may  be  exercised  over  moveables  with- 
in the  territory;  and,  in  questions  of  status  or  succession  governed  by 
domicile,  it  may  exist  as  to  persons  domiciled,  or  who,  when  living,  were 
domiciled  within  the  territory.  .  .  .  'No  territorial  legislation  can 
'  give  jurisdiction  which  any  foreign  Court  ought  to  recognize  against 
1  foreigners,  who  owe  no  allegiance  or  obedience  to  the  power  which  so 

(T)  21  f.A.  171=22  C.  222, 
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legislates  "     Consequently,    "  in  a  personal  action  .  a  decree       1S9S 

pronounced  in  absentrm  by  a  foreign  Court,  to  the  jurisdiction  of  which     APRIL 
the  defendant  has   not   in   any   way   submitted  himself,    is   by   Interna-        25. 

"  tional  Law  an  absolute  nullity  1 

The  question  for  consideration  in  the  present  case,   is,   therefore,   did    APPEL- 
the   defendant   submit   himself   to  the   jurisdiction   of   the   French   Courts?       LATE 
It  appears  that  he  employed  a  Vakil  to  defend  the   suit  in  the  Court  of     CIVIL. 

First  Instance,  but  on  the  case  coming  on  for  hearing  the  Vakil  stated  he        

had  no  instructions,  and  consequently  a  deciee  was  passed  as  prayed  for  IBM. 327. 
by  plaintiff  apparently  without  any  evidence  being  taken  Subsequently, 
defendant  applied  to  the  French  Courts  to  have  the  ex  parte  decree  set 
aside  and  a  decree  to  be  given  on  the  merits  This  application  appears  to 
have  been  acceded  to  but  on  the  case  coming  on  for  hearing,  the  order 
so  passed  in  defendant's  favour  was  set  aside  on  the  ground  that  the 
application  was  baired  .is  not  having  been  made  within  eight  days  "  of 
the  notice  of  the  decision 

The  lesult  is  that  the  defendant  had  no  hearing  in  the  French  Courts, 
and  the  mere  fact  of  his  having  employed  a  Vakil  is  not  sufficient  to 
justify  oui  holding  that  the  electee  was  not  passed  in  abscntem 

Htfid  defendant  been  allowed  a  hearing  and  the  case  then  decided 
against  him,  we  should  have  held — following  Kan  doth  Mammi  v  Abdu 
Kalandan  (1)  and  Fazal  Sahu  Khan  v  Gafar  [331]  Khan  (2) — that 
having  taken  the  chance  of  a  judgment,  in  his  favour,  he  could  not  now, 
when  an  action  is  brought  against  him  on  the  judgment,  take  exception 
to  the  jurisdiction,  but  on  the  facts  of  the  present  case  we  find  that  the 
defendant  is  not  precluded  fiom  pleading  want  of  jurisdiction  in  the 
French  Court  which  passed  the  deciee 

Allowing  this  objection  ot  the  lespondent,  we  dnect  in  supersession 
of  the  decree  of  both  the  Courts  below  that  plaintiff's  suit  be  dismissed 
and  that  he  do  pay  defendant's  (lespondent's)  costs  throughout  including 
the  costs  both  of  the  appeal  to  this  Comfc  and  of  the  objections  filed  under 
Section  561  of  the  Code 
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APPELLATE   CIVIL 
Before   Mr    Justice   Best   anc(  Mi     Justice    Subramania   Ayyai 


THAYAR   AMMAL   AND   OTHERS    (Plaintiff),    Appellants   v 

LAKSHAMI    AMMAL    AND    ANOTHER    (Defendants),    Respondents  * 

[28th  March,   and  18th  April,   1895  ] 

Mortgage — Interest  'post  diem' — Limitation  Act — At  I  XV  of  1877,  Schedule  II,  Arti- 
de  116 

The  plaintiff  sued  in  1893  to  recover  principal  together  with  interest  due  up 
to  date  on  a  mortgage  which  provided  for  the  repayment  of  principal  and 
interest  in  December  1882,  but  contained  no  covenant  for  the  payment  of 
interest  post  diem. 

Held,  that  the  claim  for  interest  post  diem  was  barred  by  limitation 
[R.,  24  C   099  (FB)    ,  12  C  P  L  R    18  (22)     D ,  22  B    107] 

*  Appeal  No   81  of  1894 
(i)  8  MH.CR.  14  .  (2)   T5  M   83 
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APPEAL  against  the  decree  of  S.   Russell,   District  Judge  of  Chingle- 
APRIL     Put>  i*1  original  suit  No    2  of  1898. 
1-g.  Suit  to  recover  principal  and  interest  due  on  a  mortgage,   dated  the 

16th   February    1880.     The   instrument   sued  on   contained  a  covenant   for 

APPEL-    the  payment  of  principal  and  interest  "  within  December  1882,"  but  there 
LATE      was  no  covenant  for  the  payment  of  interest  post  diem. 
CIVIL.  The   District  Judge   passed   a   decree   for  the   principal  together  with 

fliT"       *nterest    UP   to    tne    31st    December    1882      As    to    the    claim    for   further 
18  M.  331.  interest  he  treated  it  as  a  claim  for  damages  for  the  breach  of  contract, 
and  held  that   it   was  barred  by   limitation  on    [832]    the  ground  that  it 
was  not  litigated  until  more  than  six  years  after  the  date  fixed  for  the 
repayment  of  the   debt. 

The  plaintiffs  preferred  this  appeal 

B  hash  yam   Ayyangar  and  Dcsikachariar,   for  appellants. 

Sundnra  Ayyar,  for  respondent  No.   2, 

JUDGMENT. 

BEST,  J. — The  sole  question  for  decision  in  this  appeal  is  whether 
plaintiffs  (appellants)  are  entitled  to  interest  post  diem.  The  Judge  has 
given  them  a  decree  for  the  principal  amount  with  interest  at  the  rate 
stipulated  in  the  bond  to  31st  December  1882,  the  date  mentioned  in  the 
bond  as  that  on  which  the  principal  amount  was  to  be  paid  and  the 
property  redeemed. 

The  Judge  is  right  in  holding  that  Exhibit  A  contains  no  provision  for 
interest  post  diem  and  that  Exhibit  B  cannot  be  said  to  contain  any 
admission  of  liability  to  pay  such  interest. 

It  has  been  held  by  the  Allahabad  High  Court  in  Mansab  Ali  v.  Gulab 
Chand  (1)  and  Bhagwant  Singh  v.  Daryao  Singh  (2),  also  by  the  Calcutta 
High  Court  in  Gudri  Koer  v.  Bhubaneswari  Coomar  Singh  (3),  and  two 
other  cases  therein  referred  to — one  of  which  is  reported  as  a  note  at  page 
23, — and  also  by  this  Court  in  Badi  Bibi  Sahibal  v.  Sami  Pillai  (4), 
that  post  diem  interest  is  awarded  in  such  cases  only  by  way  of  damages, 
and  can  only  be  awarded  if  the  suit  is  brought  within  the  period  allowed 
by  the  limitation  Act  for  a  suit  for  damages,  i.e  ,  in  a  case  like  the  present 
(where  the  document  is  registered)  within  six  \ears  from  the  date  on 
which  the  principal  amount  became  payable. 

Our  attention  has  been  called  b\  appellants  Vakil  to  Act  XXXII  of 
1839  and  the  decisions  of  the  Calcutta  .High  Court  in  Btkramjit  Tewari  v. 
"Durga  Dyal  Teirari  (5),  and  of  this  Court  in  Kama  Ueddi  v  Appaji  Reddi 
(6). 

The  provisions  of  Act  XXXII  of  1839  were  considered  in  Gudri  Koer  v 
Bhubanesivan  Coomar  Singh  (3)  at  page  25  with  reference  to  the  remarks 
of  their  Lordships  of  the  Privy  Council  in  Juggomohun  Ghose  v.  Manick- 
chund  (7),  and  in  Bikramjit  Tewari  v.  Durga  Dyal  Tewari  (5),  the  Judges 
expressly  distinguish  that  case  from  the  case  of  Gudri  Koer  v.  Bhubaneswari 
Coomar* Singh  (3)  and  the  case  reported  in  the  note,  by  saying  "  the  only 
"  [888]  question  in  those  cases  was  the  question  of  limitation — a  ques- 
"  tion  which  is  entirely  different  from  that  which  is  now  before  us," 
which  was  merelv  whether  r>ost  diem  interest  can  be  made  a  charge  on 
the  property.  Rama  Reddi  v.  Appaji  Reddi  (6)  purports  to  follow 
Bikramjit  Tiwari  v.  Durga  Dyal  Tewari  (5)  without  noticing,  however, 

_____  ^  ^  ^  ^  ^  ^  ^   ^  ^  ^  ^  ^ 

(5)  21  C   274  (6)   18  M.C24*  (7)  7  M  I.  A  263  (379), 
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that  the  quetison  of  limitation  did  not  arise  m  that  case  Moreover,  this 
Court's  decision  in  Badi  Bibi  Sahibal  v  Sami  Pillai  (1)  does  not  appear 
to  have  been  brought  to  notice 

Act  XXXII  of   1839  extends  to  India  the  provisions  of  3  and  4  Will 
IV    cap    42,    Section  28,   and  on  referring  to  that  statute  it  is  clear  that 
what  is  awarded  in  such  cases  is  damages      As  observed  in  Juggomohun 
Ghosc  v    Mamckchund  (2) — "  The  Act  supposes  a  party  to  have  been  sued 
for  breach  of  a  contract  for  the  payment,  by  virtue  of  a  \vntteii  instru- 
ment, of  a  sum  certain  at  a  ceitam  time,"  and  as  held  b>  the  Allahabad 
and    Calcutta    High   Courts    the    breach    takes    place    when    the    defendant 
fails  to  pay  the  rurne\   due  m  accordance  with  the  terms  of  the  contract 
and  it  IB  from   that  dale  that  the   time  begins  to  run.     There  can   bo  no 
recurring   cause   of   action 

I   would   therefore  dismiss   this   appeal   with   costs 

SUIWAMANIA  AYYAR,  J  — THe  substantial  question  in  this  case  IB, 
when  the  mortgage  instrument  do^s  not  piovide  foi  the  payment  of  jtoat 
diem  interest,  whether  the  plaintiffs'  claim  for  it  is  barred  under  Arti- 
cle 116  of  the  Limitation  Act,  the  plaint  having  been  piesented  more 
than  six  years  after  the  death  when  the  principal  amount  due  undei 
the  mortgage  became  payable  Now  it  the  chum  for  interest  hcio  IB  one  tor 
mere  "  compensation  for  breach  of  a  contract  "  to  pay  money,  the  claim 
is  undoubtedly  barred  under  that  article  which  is  applicable  to  suits  for 
compensation  for  breach  ot  a  contiact  in  writing  registered  But,  if  on 
the  other  hand,  the  interest  in  question  is  "  money  charged  on  land  "  the 
claim  is  not  barred  as  the  article  applicable  to  such  a  case  is  132  and  not 
Article  116 

In  determining  the  question  whether  post  diem  interest,  in  a  case  like 
this,  is  or  is  riot  mere  "  compensation  "  for  breach  ot  a  contract  to  pay 
money  on  the  due  date,  the  tuo  benses  in  which  the  word  "  interest  " 
is  now  commonly  used  m  law,  according  as  it  [334]  is  or  IB  nob 
payable  under  a  contract  express  or  implied,  should  be  borne  m  mind 
When  it  is  payable  under  a  contract  it  is  said  to  be  recoverable  as  a  part 
of  the  debt  itself,  but  when  it  is  not  so  payable  it  13  recoverable  only  as 
damages  for  tho  detention  of  the  debt  (See  Mayne  on  Damages,  5th 
Edition,  page  160)  In  other  words,  \\hen  interest  is  agreed  to  be  paid, 
it  is  treated  as  the  value  promised  foi  the  use  of  money,  but  \\hen,  m  the 
absence  of  such  promise,  a  Court  a\\aids  interest,  it  is  given  as  "  com- 
"  pensation  for  withholding  mone\  "  (Compare  Sedgwick  on  Damages, 
8th  Edition,  Vol  I,  page  418)  In  the  present  case  there  being  no  pro- 
mise to  pay  post  diem  interest,  there  can  be  no  doubt  that  the  plaintiffs' 
claim  for  it  can  be  sustained  only  on  the  ground  that  it  is  compensation 
for  the  detention  of  a  debt  due  under  a  contract  in  writing  registered  and 
consequently  Article  116  must  apply 

On  behalf  of  the  plaintiffs  (appellants)  it  was  howevei  argued  that 
the  said  article  does  not  apply  and  great  stress  was  laid  on  the  provisions 
of  Act  XXXII  of  1839  and  Sections  86  and  88  ol  Act  IV  of  1882,  as  if 
they  were  inconsistent  with  the  position  that  interest  awardable  by  a 
Court  under  Act  XXXII  of  1839  is  compensation  for  the  detention  of  A 
debt  and  nothing  more  That  it  IB  hardly  possible  to  come  to  any  other 
conclusion  than  that  at  which  *I  have  arrived  will  be  perfectly  plain  if  the 
state  of  the  Common  Law  of  England  as  to  interest  in  cases  similar  to 
the  present,  before  the  passing  of  the  statutes  3  and  4  Will  IV,  Cap  42 
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Sections  28  and  29  (which  are  substantially  the  same  as  the  provisions 
of  Act  XXXII  of  1839)  and  the  changes  introduced  by  those  sections  are 
carefully  considered.  What  the  old  law  was  will  be  seen  from  three 
decisions  pronounced  not  long  before  the  passing  of  the  said  statute. 

In  Higyins  v.  Sargent  (1)  decided  in  1823,  Holroyd,  J.,  said  "  It  is 
44  clearly    established    by    the    later    authorities,    that    unless    interest    be 
"  payable  by  the  consent  of  the  parties  express  or  implied  from  the  usage 
44  of  trade  (as  in  the  case  of  bills  of  exchange)  or  other  circumstances,  it  is 
18 M. 331.  "  not  due  by  Common  law." 

Again,  in  Shaw  v.  Picton  (2)  decided  two  years  later,  Abbott, 
C.J.,  observed,  4<  The  general  rule  is  that  interest  is  not  due  by  law  for 
"  money  lent,  unless  from  the  usage  of  trade  or  other  dealings  between 
44  the  parties,  a  contract  for  interest  is  to  be  implied." 

[885]  And  especially  Page  v.  Newman  (3)  decided  in  1829,  but  four 
years  before  the  statute  was  passed,  is  very  instructive  on  this  point. 
There  the  claim  was  for  money  lent,  but  which  was  not  repaid  on  the 
day  appointed  for  the  purpose  by  the  written  instrument  between  the 
parties.  At  the  trial  Lord  Tenterden,  C.  J.,  was  of  opinion,  there  being  no 
agreement  to  pay  interest,  that  the  plaintiff  was  not  in  law  entitled  to 
recover  any  interest  On  the  motion  for  new  trial,  it  was  argued 
for  the  plaintiff  that  interest  was  recoverable  on  the  authority  of  Arnott  v. 
Redfcrn  (4)  where  Best,  C.  J.,  was  reported  to  have  said. — "  However  a 
44  debt  is  contracted  if  it  has  been  wrongfully  withheld  by  a  defendant,  after 
"  the  plaintiff  has  endeavoured  to  obtain  payment  of  it,  the  jury  may  give 
44  interest  in  the  shape  of  damages  for  the  unjust  detention  of  the  money." 
Lord  Tenterden  refused  to  accede  to  the  contention  and  said.  "  It  is  a 
44  rule  sanctioned  by  the  practice  of  more  than  half  a  century,  that  money 
44  lent  does  not  carry  interest/'  As  to  Arnott  v  Eedfern  (4)  cited  before 
him,  the  Chief  Justice  observed,  "  If  we  were  to  adopt  as  a  general 
4<  rule  that  which  some  of  the  expressions  attributed  to  the  Lord  Chief 
*'  Justice  of  the  Common  Pleas  in  Arnott  v.  Redfern  (4)  would  seem 
*'  to  warrant,  viz  ,  that  interest  is  due  wherever  the  debt  has  been 
"  wrongfully  withheld  after  the  plaintiff  has  endeavoured  to  obtain 
"  payment  of  it,  it  might  frequently  be  made  a  question  at  nisi  prius 
44  whether  proper  means  had  been  used  to  obtain  payment  of  the  debt  and 
44  such  as  the  party  ought  to  have  used.  That  would  be  productive  of 
44  great  inconvenience.  I  think  we  ought  not  to  depart  from  the  long-esta- 
lt  blished  rule,  that  interest  is  not  due  on  money  secured  by  a  written 
44  instrument  unless  it  appears  on  the  face  of  the  instrument  that  interest 
"  was  intended  to  be  paid  or  unless  it  be  implied  from  the  usage  of  trade 
44  as  in  the  case  of  mercantile  instruments." 

It  was  to  remedy  the  disadvantages  that  creditors  were  thus  subject 
to  under  the  common  law,  that  the  provisions  of  the  Statute  3  and  4  Will. 
IV,  Cap.  42,  Sections  28  and  29,  were  enacted  empowering  juries  to  allow 
interest  in  the  cases  specified  therein. 

It  will  thus  be  seen  that  in  cases  like  the  present,  Courts  had, 
under  the  common  law,  no  power  to  give  damages  for  wrongful  [888] 
detention  of  money,  but  by  the  statute  they  were  enabled,  through  the 
instrumentality  of  juries,  to  give  interest  which,  as  already  stated,  is  only 
another  name  for  4<  compensation  for  mon^y  withheld."  It  is  therefore 
difficult  to  see  how  it  can  be  rightly  contended  that  interest  awarded  under 


(i)  26  &C  348,351- 
(3)  9  B.  &  C.  378,  380. 


(2)  4  B.  &  C.  715,  723. 
(4)  3  Bing.  353,  359. 
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the  corresponding  Indian  Act  XXX II  of  1KJU  is  riot  such  compensation  so 
as  to  make  Article  116  inapplicable  to  the  case 

It  was  next  urged  for  the  plaintiffs,  so  t'at  as  I  have  been  able  to  follow 
the  argument  on  this  point,  that  uncici  Sections  86  and  88  of  Act  IV  of 
1882  when  interest  is  awarded  by  a  Court  under  Act  XXX I L  of  1839,  on 
account  of  money  due  under  a  written  instrument  creating  a  mortgage  of 
immoveable  property,  such  interest  becomes  I/JSQ  facto,  ,\  clunge  on  the 

property       Granting  for  argument's  sake  that  this  is  so,   it  stands  to  reason  

that  that  can  happen  only  when  a  t-laim  for  interest  under  Act  XXXII  of    18  M.  331 
1839  IB  not  barred  by  the  law  of  limitation,   \\hich   is  not  the  case  here  if 
the  view  taken  by  me  above  is  correct 

Such  is   the  conclusion   at  which  I  have   arrived  independent!}    of  the 
decided   cases,    English   and   Indian       As   to   the   foimer   it   was    argued  on 
behalf  of  the  respondents,   that  a  moi  tgagor  in  England  is  not   obliged  to 
pay   post   diem   interest    up    to    date    of    redemption    unless    as    plaintiff    he 
wantd  to  redeem,   and  consequently,   English   decisions,   in   which   such   an 
equity  has  been  imposed  on  moitgagois,  aie  inapplicable  to  this  case  wheie 
the  mortgagor  is  not  seeking  to  redeem  as  plaintiff  but  is  only  a  defendant 
But  though  there  are  dicta  to  be  found  here  and  there  in  English  reports 
in   support   of   the   contention   that    the   obligations   of    a    mortgagor   in   the 
matter  under  consideration  vaty  with  his  position  as  plaintiff  01  defendant 
in  a  suit  upon  the  mortgage  instrument,   yet  the  better  opinion  is  against 
the  validity  of   such  contention      In  Sober  v     Kemp   (I),   \Vigiam,    V     C  , 
said,   "  It  has  always  appeared  to  me  that  the  terms  on  \\hich   a  moitga- 
1  gor   or  those   claiming   under  him   are    entitled    to   icdeem    must   be   the 
'  same,  whether  they  aie  to  be  ascertained  in  a  suit  for  redemption  or  for 
1  foreclosure       It    is    truly    said    that    a    plamt'flf    seeking    equity    must    do 
1  equity,    but    in    determining    \\ha1    is    equity,    the    question    is    what    me 
1  the  duties  and  liabilities  v\hich  his  situation  at  the  time  of  instituting  the 
1  suit  imposes,   and  not  whetliei    he  is   [337J    plaintiff  or  defendant  on  the 
1  record  "     (See   also  Coote  on    Moitgagcs,    5th   Edition,    page   081)      The 
ground,    therefore,    on    \\hich   the    respondent    tries    to    distinguish    the    pre- 
sent case  from  the  P'nglish  decisions  on  the  pomt,  does  not  seem  to  me  to 
be  sustainable 

Nevertheless,  I  think  that  those  authorities  form  no  useful  guides  for 
determining  the  pi  esent  question,  o\\mg  to  important  difleiem'cs  which 
exist  between  the  provisions  ol  Aitiele  Ho'  ol  the  Indian  At  I  and  the 
rules  of  limitation  governing  similar  eases  in  Kngland 

The  difference  is  most  maiked  .is  to  moitgages  ol  peisonahU,  lor 
under  the  English  hi\v  no  specific  penod  ol  limitation  it>  prescribed  for  the 
recovery  of  interest  due  on  mone\s  secured  bv  such  mortgages,  Mcllcrsh 
v  Brown  (2).  No  doubt  it  is  otherwise  as  to  interest  on  any  sum  of 
money  charged  upon  or  payable  out  of  an^  land  or  any  damages  in  respect 
of  such  interest,  as  these  cases  are  piovided  for  by  3  and  4  Will  IV,  cap 
27,  Section  42,  according  to  which  none  is  recoverable,  but*"  with  in  BIX 
years  next  after  the  same  shall  have  become  due  But  obviously  there  is 
no  real  analogy  between  the  provisions  of  this  section  and  those  of  Article 
116,  notwithstanding  the  coincidence  that  six  years  is  the  limit  under 
both  enactments  And  even  if  there  were  any  analogy  between  them,  1 
have  not  been  able  to  find  any  decisions  on  Section  42  of  the  statute  whicf 
are  opposed  to  the  conclusion  arrived  at  by  us  On  the  contrary,  it  if 


(i)  6  Hare    155,  160 


(2)  L  R   45  Ch   D   225 
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1695       witu  reference  to  this  very  section  that  Sir  Edward  Sugden  held,  it  applied 

APRIL     to  every  remedy  for  the  recovery  of  money  falling  within  its  provisions, 

tg         observing,  "  when  the  Act  of  Parliament  says  no  action  shall  be  maintained 

__  1       "  after  a  given  number  of  years  for  the  re*.  ^very  of  such  sum  or  such  in- 

AFPEL-    "  terest  how  can  a  man  after  that  period  bring  any  action  in  respect  of 

LATE      "  the  debt?"       Henry  v.  Smith  (I).       And  the  language  of  Kay,  J.,  in 

CIVIL.     Mellerah  v.    Brown   (2),  referred  to  above,   implies  that  if  3  and  4  Will, 

^..M/     IV,  Cap.  27,  Section  42,  had  applied  to  that  case,  the  mortgagee  could  not 

ISM.  331.   have  recovered   more   than   feix   years'   interest.     As   to   Indian   cases   the 

decision  of  Muttusami  Ayyar,  arid  Best,  JJ  ,  iv  Badi  Bibi  Sahibal  v.  Sami 

Pillai  (3)  and  the  cases  therein  referred  to  full*    support  my  view. 

We  have  however  been  referred  on  behaH  rf  the  appellant  to  Rama 
Reddi  v.  Appaji  Reddi  (4)  and  Kristna  Redii  v.  Varada-[SSB]rajulu 
Reddi  (5)  in  which  it  appears  post  diem  interest  was  awarded  under  Act 
XXXII  of  1839,  notwithstanding  that  the  plaints  therein  were  presented 
after  the  lapse  of  six  >ears  from  the  dates  tixed  for  the  payment  of  the 
principal  amounts.  But  in  neither  of  these  decisions  is  the  question  of 
limitation  noticed  at  all  On  the  contrary  in  the  judgment  in  Rama 
Reddi  v.  Appaji  Reddi  (4)  the  learned  Judges  expressly  follow  Bikramjit 
Teicari  v.  Durga  Dyal  Tewari  (6),  which  in  its  turn  quotes  with  approval 
Gudri  Kocr  v.  Bhubane$wan  Coomar  Singh  (7)  where  Macpherson  and 
Amir  Ali,  JJ.,  held  that  a  claim  like  the  present  is  barred  unless  institut- 
ed within  six  years  from  the  date  of  the  breach  of  contract.  In  these 
circumstances  the  decisions  in  the  second  appeal  and  the  original  side 
appeal,  relied  upon  by  the  appellant,  can  hardly  be  said  to  be  in  conflict 
with  that  of  Muttusami  Ayyar  and  Best,  JJ.,  referred  to  above, 

I  concur  therefore  in  holding  that  the  appeal  fails  and  should  be 
dismissed  with  costs. 


(0  2  D  &  W.  381,  390.  (2)  L.  R.  45  Ch  D.  225. 

(3)  18  M   257.  (4)  jg  M.  248. 

(5)  Original  Side  Appeal  No.  19  of  1804.     Before  COLLINS,  CJ.,  and  PARKER,  J. 
JUDGMENT — Although  no  contract   for  post  diem  interest  can  be  inferred   from 

Exhibit  A,  we  think  interest  from  3<>th  December  1884  can  be  given  under  the  Interest 
Act,  XXXII  of  1839  under  the  principle  laid  down  in  Bikramjil  Tewari  v.  Durga  Dyal, 
Te^vari  (I.Wt  21  Calc.,  274)  which  case  has  been  followed  by  this  Court  in  Rama 
Reddi  v.  Appaji  Reddi  (I.LR.,  18  Mad.,  248).  We  will  therefore  allow  Rs.  696  as 
interest  at  6  per  cent,  per  annum  from  the  due  date  to  date  of  plaint,  and  make  it  a 
charge  upon  the  mortgaged  property. 

The  decree  of  the  learned  Judge  will  therefore  be  modified  by  adding  this  sum  to 
the  principal  sum  adjudged  and  decreeing  Rs.  2,598  instead  of  Rs.   1,002  with  costs 
and  further  interest  at  6  per  cent  per  annum.    The  Appellants  are  entitled  to  propor- 
tionate costs  on  this  appeal. 
lRn  18  M.  331  1 

(6)  21  C.  274.  (7)  19  C.  19. 
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Section  56  of   the   Specific   Relief   Act   is   an  injunction  to   the   Court   and       

not  to  the  party      In  fact  the  Specific  Relief  Act  is  not  even  referred  to  m      APRIL 
that   judgment,    nor,    aB   far   as    can   be    seen,    was   it    referred   to   in   the         29 

arguments      The  decision  of  this  Court  in  Appa  v    Raman  (1)  seems  to        '_ 

favour  the  distinction  relied  upon  by  the  plaintiff,   but  even  in  that  case     APPEL- 
the   decision   proceeded   on   the   ground   that   the    effect   of   the   injunction       LATE 
granted   T\as    "  to   prevent    the   appellants   from    applying   for   execution   of     ClVIL. 
the  decree  "  and  it  is  added  "  no  application  tor  execution  has  yet  been  . 

made  and  so  long  as  the  injunction  is  in  force  none  can  be  made  and    ISM. lit 
therefore  no  pending  proceeding  of  a  Court  is  restrained  by   the  injunc- 
tion,"    This   is   quite   consistent   with   Clause   (a)   of   Section   56  of  the 
Specific  Relief  Act,   which  provides  against  the  grant  of  an  injunction  to 
stay  a  judicial  proceeding  "  pending  at  the  institution  of  the  suit  in  which 
the   "  injunction  is   sought,"   unless  such  lestiam  is  necessary  to  prevent 
a  multiplicity  of  proceedings 

With  reference  to  the  remarks  in  Appu  v  Hainan  (I),  it  is,  however, 
as  well  to  notice  here  that  the  injunctions  issued  by  the  Courts  of 
Chanceiy  m  England  for  controlling  proceedings  in  othei  suits  are  not 
orders  issued  to  such  other  Courts  but  to  the  paity,  such  paity,  being 
amenable  co  the  jurisdiction  ot  the  Court  gi anting  the  injunction,  and 
capable  of  being  acted  on  by  the  process  of  contempt  ol  Court  and  they 
die  in  fact  oideis  in  pcrsonam 

The  question  then  ib,  is  the  injunction  sought  for  m  the  present  suit 
"  necessary  to  pi  event  a  multiplicity  of  pioceedmgs?"  It  is  [342] 
difficult  to  see  how  it  is  necessaiv  foi  such  pin  poses  moie  than  in  any 
ordinary  case  in  which  execution  of  the  decree  is  lesisted 

It  is  also  impossible  to  say  that  the  Judge  is  wrong  in  holding  this 
suit  to  be  in  contravention  of  Clause  (b)  ot  Section  56,  as  the  proceeding 
sought  to  be  staved  aie  pioceedings  in  his  own  Court  and  not  m  a  Sub- 
ordinate Couit  Such  being  the  case,  it  is  unnecessary  to  considei  the 
question  whether  this  suit  is  baired  by  Section  244  of  the  Code  of  CiviJ 
Procedure 

The  appeal  fails  thcieioie  and  is  dismissed  with  costs 


18  M    342. 

APPELLATE   CIVIL 
Before  Mr    Jusice  Beat  and  Mr    Justice  Snbtamama  Ayyar 


SUBBARAMAYYAR   (Plaintiff),   Appellant   v     NIGAMADULLAH 

SAHEB  AND  OTHERS  (Defendants  Nos     I,  2,  3  and  5),  Respondent*.* 

[6th,  7th    and  13th  March  and  22nd  April,   1895  ] 

Limitation — Adverse  possession — Mortgage  by  previous  owner  out  of  possession  for 
twelve  years. 

In  a  suit  on  a  mortgage,  dated  ipth  June  1888,  and  executed  by  the  superin- 
tendent of  a  mosque,  the  endowments  of  which  were  comprised  in  the  mortgage, 
together  with  defendant  No  i  therein  described  as  his  disciple,  it  was  admitted 
that  the  first  mortgagor  had  occupied  the  position  of  superintendent  up  to  1871 
and  that  in  that  year  he  had  executed  an  instrument  authorizing  defendant  No  2 
to  take  possession  of  the  properties  on  behalf  of  defendant  No  3  whom,  as  was 
recited,  the  executant  had  taken  in  adoption  and  appointed  to  be  his  successor 
In  1874  the  first  mortgagor  purported  to  cancel  the  instrument  above  referred  to. 


*  Appeal  No    28  of  1894 
(i)   14  M   425 
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}gag  hut   it  appeared   that   he   never   actually   resumed   the   management,   and   that 

^^  defendant  No,  2  resisted  various  attempts  then  and  subsequently  made  to  inter- 

<5?  *ere  Wltn  kis  P°ssession,  an<l  held  the  properties  together  with  defendant  No.  3 

22.  up  to  the  date  of  the  suit : 

Held,  that  defendants  Nos   2  and  3  were  in  adverse  possession  of  the  mort- 
APPEL-  gage    premises    from    1871,   and   that    the   mortgage   was   consequently   invalid 

LATE  whatever  the  purpose  of  the  debt  intended  to  be  secured  thereby. 

CIVIL.  APPEAL   against   the   decree   of  T.    Ramafcami   Ayyangar,   Subordinate 

Judge  of  Nagapatam,  in  original  suit  No.  48  of  1892. 

[8*8]  Suit  to  recover  principal  and  interest  due  upon  a  mortgage, 
dated  the  19th  June  1888,  and  executed  in  favour  of  the  plaintiff  by 
Nidashah  therein  described  as  Audinastar  of  Thas  Brak  Thaikal,  and 
defendant  No.  1  therein  described  as  his  disciple.  Defendants  Nos.  2  and 
3  were,  respectively,  the  brother  and  nephew  of  Nidashah,  and  it  appeared 
that,  on  the  llth  of  January  1871,  Nidashah  executed  an  instrument 
authorizing  defendant  No  2  to  manage  the  rnosque  together  with  its 
endowments  of  which  he  was  superintendent  on  behalf  of  defendant  No  3, 
then  an  infant,  whom  Nidafchah  had  taken  as  his  son  and  successor  and 
to  whom  they  were  to  be  delivered  on  his  attaining  majority.  Quarrels 
arose  in  1873  between  Nidashah  and  defendant  No.  2,  and  in  1874 
Nidashah  revoked  the  instrument  ot  1871,  but  the  endowments,  which 
had  been  handed  over  to  defendant  No.  2  under  that  instrument,  remained 
with  him,  and  there  was  evidence  that  he  resisted  varioua  attempts  then 
and  subsequently  made  to  disturb  bin  possession,  and  that  he  and  the 
third  defendant  held  the  properties  up  to  the  date  of  the  suit.  It  wa^ 
asserted  by  the  plaintiff  that  the  debt  secured  by  the  mortgage  sued  on 
was  one  binding  on  the  institution.  The  Subordinate  Judge  recorded  a 
finding  on  this  point  in  favour  of  the  defendants,  and  on  that  ground  dis- 
missed the  suit.  The  third  and  fourth  issues,  which  are  referred  to  bv 
the  High  Court  were  as  follows:  — 

(3)  Whether  second  defendant,  since  the  date  of  the  transfer,  ha* 

been  managing  the  mosque  and  its  endowments? 

(4)  Whether,  at  the  date  of  the  plaint  bond,  Nidashah  was  entitled 

to   mortgage   the   property    therein   contained? 
The  plaintiff  preferred  this  appeal 

Pattabhirama  Ayyar  and  Tyagaraja  Ayyar,  for  appellant. 
Rama  Ran,  for  respondents  Nos.  2  and  3. 

JUDGMENT. 

The  plaintiff  sues  for  recovery  of  Rs.  10,528  principal  and  interest 
said  to  be  due  to  him  upon  a  mortgage  bond  executed  on  the  19th  June 
1888  by  one  Nidashah,  deceased,  and  the  first  defendant  jointly  for 
Rs.  5,000. 

The  defendants  Nos.  2  to  5  have  been  made  parties  as  being  persons 
in  possession  of  or  claiming  interest  in  the  village  of  Ponmanatham  mort- 
gaged under  the  document  sued  on. 

The  first  defendant  admitted  the  plaintiff'^  claim.  The  second  and 
third  defendants  contested  the  suit.  Seven  issues  were  raised  [34f]  and 
evidence  was  adduced  by  the  parties  on  the  various  questions  in  controversy 
between  them. 

The  Subordinate  Judge  dismissed  the  plaintiff's  claim  on  the  ground 
that  the  bond'  sued  on  and  the  previous  transactions  which  led  up  to  it 
were  unsupported  by  any  consideration,  and  had  been  got  up  exclusively 
in  the  names  of  the  plaintiff  and  c^Hain  otherjfc  who  are  his  relations  by 
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the    plaintiff's    seventh    witness,    Subramama    Avvar    foimerlv    the    agent 
of  Nidashah.  *  * 

The   plaintiff    appeals    and    the   important    question   lor   our   determin-         22* 

ation  is  whether  the  plaintiff  is  entitled  to  proceed  against  the  mortgaged        1 

property      We  think  that  he  is  not,  for,  we  find  that  the  defendants  Nos    2     APPEL- 
and   3    held,    as   pleaded   by   them,    possession   of   the    village   in    question       LATE 
adversely  to  Nidashah  through  whom  tha  plaintiff  and  the  first  defendant      CIVIL. 
claim,   for  more   than  the  statutory  period  prior   to   the  date  of  the  bond 
sued  upon;  and  that,  consequently,  neither  Nidushah  nor  the  fiist  defend- 
ant  had   any   right   at   the  time  the   bond   was  executed   to  mortgage   the 
village  so  as  to  bind  it  in  the  hands  of  the  second  and  third  defendants 

Issues  Nos  3  and  4  taken  together  raise  the  point  under  consideration 
The  Subordinate  Judge  did  not  formally  lecord  a  finding,  upon  the  third 
issue  regarding  possession  But  m  dealing  with  the  question  \\hcther 
there  was  consideration  for  the  bond,  he  hits  fully  discussed  the  evidence 
on  the  question  of  possession  also,  and  arrived  at  the  conclusion  that  the 
village  in  dispute  was  never  m  the  occupation  of  Nidashah  or  the  first 
defendant  after  it  was  handed  ovei  by  the  former  to  the  second  defendant 
in  January  IB71  under  Exhibit  II,  and  that  the  Second  and  third  defend- 
ants have  ever  since  held  the  pioperty  claiming  to  be  entitled  thereto 
under  it 

Up  to  the  execution  of  this  document  (Exhibit  II),  Nidashah  \\as  ad- 
mittedly   the  manager   of   a   Mahomedan   religious   institution   called   Thas 
Brak  Thaikal  in  Tiruvalur      He  held  the  village  in  question,  which  forms 
part  of  the  endowments  belonging  to  that  institution,  with  the  iest  of  the 
properties  attached   to  the  Thaikal      Being  very  old   nnd  infirm  Nidashah 
executed  on  the  llth  January  1871,   Exhibit  II,  to  the  second  defendant, 
his  nephew,   authorizing  the  latter  to  take  possession  of  the  Thaikal  and 
its  properties  on  behalf  of  the  third  defendant,   who  is  second  defendant's 
son      The   instrument    after   reciting   that    Nidashah   had   taken   the   third 
defendant    in    adoption    and    had    bi ought    him    up    as    his    son,    provides 
[348]    that   the   second  defendant    should   assume  the   management   of   the 
Thaikal  and  its  properties  on  behalf  of  the  third  defendant,  \\lio  was  then 
a  minor,   receive  the  rents  and  profits  acciuing  fiom  the  endowments  and 
account  for  the   same   to   the   third  defendant   when  he  becomes  a   major 
Under  this  document  the  second  defendant  enteied  into  possession  at  once, 
und    continued    to    manage    the    pioperties    without    anv    dispute    for    some 
time       In   1873  quarrels  appear  to  have  ansen  between  Nidushah  and  the 
second  defendant      The  following  year  Nidashah  issued  notices  purporting 
to   cancel    the   arrangement   made   under   Exhibit    II    and   stating   that   he 
had  resumed  the  management      The  second  defendant,   however,   resisted 
these    attempts   to    interfere   with    Ins   possession    of    the   Thaikal    and    its 
endowments  including   the   village  in  question      It  is  admitted  on  behalf 
of  the   plaintiff  that  the   second  defendant  held  possession   from   1871   till 
the  end  of  1884      But  it  is  urged  on  his  behnlf  that  in   1885,   the  second 
defendant   voluntarily    restored    the   village   to   Nidashah    who   held    it    till 
hiR   death    in    November    1888         The    second    and    third    defendants    deny 
this    alleged    restoration,    and    contend    that    thev    linve    been    in    uninter- 
rupted possession  not  only  from   1871    up  to   1885,   but  also  subsequentlv 
to   the   present   time.     Tlie    story   of   surrender   by    the    second    and   third 
defendants  to  Nidashah  in  1885  was  discredited  by  the  Subordinate  Judge 
and,    we   think,   rightly      From   the  time  quarrels   arose   in   1873  between 
Nidaehah  and  the  second  defendant  Carious  judicial  proceedings  to  which 
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1806       ^  *8  Uimece88ary  *°  re^er  here  *a  detail  were  set  up  and  conducted  at  the 

APRIL     instigation  of   Nidashah  or  his  adherent^,   for  the  purpose  of  depriving 

22         the  second  and  third  defendants  of  their  possession  and  management  of  the 

V       Thaikal  and  its  properties.     It  is  not  denied  that  the  latter  succeeded  in 

APPEL-    maintaining  their  possession  for  ten  or  eleven  years  after  the  dispute  began. 

LATE      No  adequate  explanation  is  assigned  for  their  voluntarily  giving  up  the 

CIVIL,     village — whic.h   forms  the  most   important   portion  of  the   endowments — 

after  having  kept  it  for  so  long  a  period.     And  the  reason  given  for  such 

10  M.  342*  alleged  conduct  on  their  part  is  that  when  the  third  defendant  made  in  1882 
a  claim  to  certain  produce  of  the  value  of  Rs.  30,  attached  at  the  instance 
of  a  person  who  had  obtained  a  decree  against  Nidashah,  and  such  claim 
was  disallowed  by  the  Courts,  he  and  second  defendant  came  to  believe  that 
they  had  lost  their  rights  and  consequently  gave  up  possession  to  Nidashah. 
This  [346]  is  an  incredible  story  and  is  opposed  to  the  weight  of  evidence 
in  the  case.  There  is  no  doubt  that  one  Annasami  Vandayar  who  held  the 
village  under  Exhibit  VII  as  lessee  of  the  second  and  third  defendants, 
enjoyed  the  village  up  to  July  1884  wherj  the  term  of  that  lease  expired. 
In  that  month  the  third  defendant  leased  the  village  to  the  plaintiff's  fifth 
witness  under  Exhibit  I  for  nine  years.  But  in  January  1885  one  Siva- 
sankaram  Pillai  claiming  to  be  the  lessee  of  Nidashah  and  the  first 
defendant  under  Exhibit  J,  dated  May  1884,  tried  to  interfere  with  the 
enjoyment  of  the  plaintiff's  fifth  witness,  wrho,  either  because  he  was 
unwilling  to  involve  himself  in  such  a  dispute,  or  because  his  brother 
Narayanasami  Vandayar  had  joined  Nidashah  (see  Exhibit  K)  relinquished 
under  Exhibit  L,  dated  the  5th  January  1885,  his  (the  fifth  witness)  rights 
as  lessee  Thereupon  the  third  defendant  at  once  granted  the  village  on 
lease  under  Exhibit  VIII  for  three  years  to  the  defendant's  fourth  witness 
and  others  who  were  able  to  overcome  the  opposition  of  Nidashah  and 
the  first  defendant  and  their  agents.  The  evidence  clearly  sho\\s 
that  these  new  lessees  enjoyed  the  village  for  the  whole  period  of 
their  lease,  and  that  neither  Nidashah  nor  the  first  defendant  nor  any- 
body else  on  their  behalf  succeeded  in  regaining  possession.  The 
evidence  of  the  defendants'  fourth  witness,  one  of  the  parties  that- 
had  possession  under  Exhibit  VIII  between  1885  and  1888,  is  corro- 
borated by  that  of  the  karnam  and  pattamanigar  of  the  village,  who 
further  prove  that  the  assessment  due  to  Government  was  paid  by  the 
second  and  third  defendants.  This  is  not  met  by  any  reliable  evidence  on 
the  part  of  the  plaintiff.  The  testimony  of  Subramania  Ayyar  the 
plaintiff's  seventh  witness,  who  is  the  plaintiff's  relation,  is  entirely  unsup- 
ported on  this  point.  He  says  that  Bivasankaram  Pillai  to  whom  Exhibit 
J  was  executed  enjoyed  for  one  year  and  Narayanasami  Vandayar,  his 
sub-lessee,  for  the  remaining  two  years  of  the  lease.  But  neither  of  them 
was  called  by  the  plaintiff.  The  evidence  of  the  defendant's  fifth  witness 
is  equally  unsatisfactory. 

We  have  no  hesitation  therefore  in  coming  to  the  conclusion  that  the 
defendants  Nos.  2  and  3  were  in  adverse  possession  of  the  village  in, 
question  from  1871,  that  Nidashah 's  right  thereto  was  extinguished  by 
lapse  of  time  and  neither  he  nor  the  first  defendant  had  in  1888  when 
Exhibit  A  was  executed,  any  right  [347]  to  mortgage  it  to  the  plaintiff; 
(see  Balwant  Rao  Bishwant  Chandra  Chor  v.  Purun  Mai  Chaube  (1),  and 
Jagan  Nah  Das  v.  Birbhadra  Da*  (2);  also  karimshah  v.  Naff  an  Bivi 
(3),  and  Sanharan  v.  Krishna  (4).  In  this  view  it  is  unnecessary  for  us 

(i)  10  LA.  90.  (2)  19  C.  776.  c         (3)  7  M.  417.  (4)  16  M.  45& 
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to  consider  the  contention  urged  on  behalf  of  the  second  and  third  defend- 

ants  that  the  debt  for  which  Exhibit  A  IB  said  to  have  been  executed  wan     APRIL 

incurred  for  purposes  binding  upon  the  institution  22 

The  appeal  is  dismissed  with  costs.  

APPEL- 
LATE 

18  M.  347  (PC)=22  I  A.  119=5  M.LJ.  106=6  Sar.  P  C  J.  610  ClVIL. 

PRIVY   COUNCIL  18M7342. 

PRESENT . 

Lord  Hobhouse,  Lord  Macnaghten  and  Sir  R    Couch 
[On  appeal  from  the  High  Couit  at  Madras  ] 


GUHUSAMI  PILLAI  AND  OTHERS  (Plaintiff's  Representatives)  v 

SIVAKAMI    AMMAL    (Defendant's    Reprseentative) 

[27th  February  and  30th  March,  1895  ] 

Hindu  Law— Construction  of  will — Condition — Bequest  to  daughter* — Meaning  of  the 
words  "  have  issue  " 

The  testator,  after  providing  that  his  two  daughters  should,  after  their  mar- 
riage, remain  in  his  family  taking  the  income  of  his  property  without  dividing  it, 
anc1  that,  if  they  should  disagree,  the  income  only  should  he  shared  between  them, 
added  the  following  — "  If  both  the  said  daughters  shall  have  issue,  they  shall 
11  divide  the  said  properties  equally  Those  who  have  no  issue  shall,  as  afore- 
11  said,  enjoy  the  income  for  their  lives,  and  those  who  have  issue  shall  enjoy  the 
11  whole  property  " 

Held,  to  be  the  applicable  principle,  that,  where  the  language  of  a  will  is 
clear  and  consistent,  it  shall  receive  its  literal  construction,  unless  there  is  some- 
thing in  the  will  itself  to  suggest  a  departure  from  it  Accordingly,  the  true  con- 
struction was  that  the  birth  of  issue  was  the  event  on  which  the  absolute  gift  of 
a  half  share  to  either  daughter  was  to  take  effect,  and  that  there  was  no  reason 
for  construing  the  words  '  have  issue  '  to  mean  '  leave  issue '  Therefore,  under 
the  will,  one  of  the  daughters,  \vhose  only  issue  died  before  her,  look  a  heritable 
share,  .ind  lhal  share  did  not  go  over,  on  her  death,  to  her  surviving  sister,  who 
had  children 
[R,  21  B  1  ,  23  B  80] 

APPEAL  fiom  a  decree  (21st  December  1888)  of  the  High  Court 
reversing  a  decree  (28th  March  1887)  of  the  Subordinate  Judge  of  Tanjore 

[348]  The  testator,  Gurunatha  Pillai,  made  his  will  on  the  19th 
Ocfcobei  1864  and  died  on  the  29fch  He  left  no  son,  but  left  two  daughters, 
the  eldei  Pichayi  Ammal,  aged  seven  years,  and  the  younger  Smnattal 
Ammal,  aged  three  To  them  he  bequeathed  his  property,  providing  also 
for  their  mother  Sivngangai  Ammal.  He  directed  that  the  daughters 
should  joinly  take  the  income  and  that,  after  their  marriage,  the  share  of 
either  one  of  them  dying  without  issue  should  go  over  to  her  sister,  the 
latter  having  issue  The  elder  was  married  in  1868,  the  younger  in  1869 
In  1885  the  younger  died.  The  elder  brought  this  suifc  on  the  29th 
September  1885  against  Subbaraya,  hei  late  sister'p  husband,  joining  with 
him  Sivagangai  Ammal,  claiming  her  sister's  moiety  as  having  devolved 
upon  herself 

The  principal  questions  now  raised  were  whether  the  will  required 
that  a  daughter,  unless  her°share  on  her  death  was  to  pass  to  her  surviving 
sister,  if  the  latter  had  a  child,  should  not  only  have  had,  but  should  have 
left  issue,  and  whether  Sjnnattal  Ammal  had,  in  fact,  ever  had  issue. 
Bubbaraya  having  died  in  1889,  Sivakami,  his  widow,  was  brought  on  to 
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the  record;  and,  on  the  death  of  Pichayi  Ammal  in  1892,  the  suit  was 
revived  by  her  representatives.  The  material  parts  of  the  will,  as  well  as 
all  the  facts  of  the  case,  are  stated  in  their  Lordships'  judgment. 

In  1877  an  arrangement  for  a  partition  was  entered  into*  by  Siva- 
gangai,  her  daughters  and  their  husbands.  The  land  forming  the  estnt.j 
was  divided,  the  portions  to  be  assigned  to  each  daughter  were  ascertained, 
and  agreements  were  drawn  up.  Separate  documents,  embodying  this 
arrangement,  were  executed  by  Sivagangai  and  the  sisters.  Each  daughter, 
with  her  husband,  was  aware  that  her  motjier  had  executed  an  agreement 
to  the  other,  but  was  not  a  party  to  it. 

It  was  asserted,  on  behalf  of  the  respondent,  that,  as  the  time  of  this 
arrangement,  Sinnattal  Ammal  had  a  son  who  was  then  a  few  months  old, 
and  who  died  soon  after.  Also,  that  she  had  previously  had  a  child, 
which  lived  only  a  few  days,  and  that  she  gave  birth  to  a  third  child, 
which  died  in  a  few  days,  its  mother  also  dying. 

The  issues  in  effect  were: — whether  Sinnattal  Ammal,  who  admit- 
tedly died  childless  was  entitled,  by  reason  of  her  having  had  issue,  which 
predeceased  her,  to  an  absolute  interest  in  her  nioiety,  so  that  this  would 
pass  to  her  husband  on  her  death.  Had  she  at  any  time,  a  living  child? 
Did  the  plaintiff,  by  the  agreement  [349]  executed  by  her  to  her  mother 
on  the  13th  June  1877,  abandon  any  right  she  had  under  her 
father's  will? 

The  first  Court  held  that  Gurunadha's  will  was  entitled  to  full  opera- 
tion, and  was  not  affected  by  the  agreements  in  June,  1877;  that  Sinnattal 
had  not  a  living  child  at  the  time  of  the  execution  of  the  agreements  in 
June  1877;  and  that  the  defendants'  witnesses  who  had  alleged  that  she 
then  had  living  issue,  were  not  credible.  The  Subordinate  Judge  specially 
adverted  to  the  fact  that  neither  of  those  agreements  stated  that  she  then 
had  a  'son,  although  the  existence  of  such  issue  was  a  fact  most  material 
as  a  cause  of  their  coming  to  an  agreement  in  the  matter  in  hand,  and  waa 
the  cause  of  the  partition  being  effected  by  those  agreements.  He  decreed 
the  claim. 

The  High  Court  (KEKN\N  and  WILKINSON,  JJ.)  were  of  opinion  that 
the  principal  fact  to  be  decided  was  whether  Subbaraya's  wife,  Sinnattal 
ever  bore  a  living  child 

The  evidence  of  ihe  mother  of  the  wife  was  clear  that  her  deceased 
daughter  had  not  onh  one  child,  but  certainly  two,  and  perhaps  three. 
This  was  supported  b\  \\itnesses  who  had  opportunities  of  knowing  the 
facts.  Contrasting  1he  evidence  for  the  plaintiff  with  that  for  the  defend- 
ant, the  Judges  arrived  at  the  conclusion  that  the  wife  had,  at  all  events, 
two  children  born  alive.  The  plaintiff  had  admitted  that,  after  the  execu- 
tion of  the  agreement  in  June  1877,  Sivagangai  Ammal,  her  mother,  gave 
over  to  her  her  moiety  of  lands  in  that  month;  and,  after  this  partition, 
the  sisters  were  in  possession  of  their  shares.  This  vested  an  absolute 
estate  in  each  of  the  sisters  in  no  way  contrary  to  what  was  contemplated 
by  the  will  of  their  father.  The  testator  had  intended  that  there  should 
be  no  partition  so  long  as  one,  or  both,  of  the  daughters  had  no  issue, 
but  that,  in  case  of  both  daughter^  having  issue,  they  should  take  his 
property  in  equal  shares. 

This  was  what  had  taken  place  Up  to  1877  the  parties  lived  in 
harmony;  then,  having  children,  and  being  unable  to  agree,  both  daughters 
applied  to  their  mother,  who  since  the  death  of  the  testator  in  1864,  had 
been  in  possession  of  the  property,  to  give  them  their  shares.  She  did  so, 
retaining  with  their  consent,  for  hor  own  lifetime,  three  and  odd  velis  of 
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Jftnd  for  -her  maintenance.  It  oould  not  be  argued  that  the  plaintiff,  as 
her  sister  had  died  without  making  any  disposition  of  her  property,  suc- 
ceeded ae  the  heir  of  her  father.  There  \vas  no  authority  to  show  that  a 
gift  to  [-880]  an  unmarried  daughter,  undisposed  of,  went  back  to  her 
father's  heirs.  It  was  to  be  regarded  as  hei  stridhanam  and  descended 
as  stridhanam  That  being  so,  the  plaintiff  was  not  the  heir,  but  the 
husband  of  her  sister,  Smnattal  Amfnal  was  the  heir  The  judgment  of 
the  first  Court  was  reversed,  and  the  suit  was  dismissed 

The  representatives  of  Pichnyi  Animal  having  appealed 
Mr    R     V    Doync,  for  the  appellant       The  true  construction  \\  as  that 
the  testator   intended   that,    in  the   e\ent   of   a   daughter  dvmg   leaving  no 
issue,  her  suivivmg  sister  having  issue  should  take  the  wjiole  estate      The 
conditions   in    the   will    remained    in    force   notwithstanding   the    agteement 
of  13th  June  1877,  no  agreement  having  effect  to  get  rid  of  the  condition 
The  will  should  have  been  construed  with  legard  to  those  lights,  accoidmg 
to  Hindu  law,   which   a  testator  must  be  understood  to  have  in  contem- 
plation      He  referred  to  Moulw   Mahomed  Shumaol  Hooda  v     Shcwukratn 
(1)    and   to   Hirabhar    v     Lahahmibai    (2)         The    father    apparently    hoped 
that   the   sisters  would  remain  ]omt   until   the  death  of  one,    he   intended 
that,  on  the  death  of  either  leaving  is&ue,  her  issue  should  succeed  to  their 
mothei's   interest   in   his   pioperty,    and   ^hat,    if   either   should   die   without 
leaving  issue,  the  survivor,  if  she  had  issue,  should  take  the  whole  estate 
Till  the  death  of  either,  the  estate  was  to  continue  in  the  testatoi  V  name 
The  argument  came  to  this  that  by  the  expression  '  have  issue,"  the  tes- 
tator meant   '  leave   issue  '     If,    however,    the   Appellate   (>ouit    below   had 
been  right  in   its  construction   of  the   testator's  language,    and  had  rightly 
held  that  the  birth  of  a  child  conferred  on  the  mother  an  absolute  interest 
in  one-half  of  the  estate,  the  first  Court  had  still  been  right  in  finding  that 
it  had  not  been  established  that  Smnattal  Ammal  ever  had  a  living  child 
The    High    Court    had    been    wrong   in    finding   this    fact    in    favour    of    the 
defendant,    and   the   judgment   should   be   reversed 

Mr  J  D  Mayne,  for  the  respondent  — The  evidence  established  that 
Smnattal,  wife  of  Gurusami  Pillai,  at  the  time  when  the  agreement  and 
the  partition  were  made  in  1877,  had  already  then  had  issue  The  con- 
tingency had  happened  under  which  &he  was  taken  absolutely,  and  she 
and  her  sister  were  in  a  position,  in  regard  to  their  father's  will,  which 
enabled  them  to  act  upon  what  had  [381]  taken  place  To  proceed  as 
they  did  was  in  accordance  with  the  testator's  provisions,  and  when  the 
partition  had  been  acted  upon,  the  clause  in  the  will  had  no  effective 
operation  to  make  the  share  of  either  daughter,  both  of  them  having  had 
issue,  and  the  estates  in  both  having  become  absolute,  go  over  upon  the 
decease  of  either  Doubtless,  this  depended  on  the  fact  that  there  had  been 
issue  born  alive,  the  decision,  however,  of  the  High  Court  uas  fully  home 
oufc  by  the  evidence  that  Smnattal  had  one,  or  more,  living  children,  who 
lived  but  a  short  time.  The  words  in  the  will  relating  to  the  daughteis' 
interests  were  to  be  taken  in  their  literal  sense,  According  to  the  will, 
survivorship  between  the  sisters  was  to  result  from  the  state  of  things 
referred  to  therein,  viz  ,  where  the  one  sister  might  have  had  issue  and  the 
'  other  not.  That  state  of  things  had  not  anBen  when  the  death  of  Smnattnl 
occurred;  both  had  had  issue;  there  was  nothing  to  occasion  survivorship 
between  the  sisters,  and  the  descent  of  the  property  was  regulated  by  the 


1895 

MARCH 
30. 

PRIVY 

COUN- 

CIL 

18  M.  347 


22  l.A. 
'119-5 
M.L.J. 
106-6 
Sar  P.C 
J  610. 


(i)  2  I  A,  7. 


(2)   ii   B    69  on  appeal,  ib    p.  573 


593 


I.  D,  M.  VI— 38 


18  Mmd.  352 


INDIAN   DECISIONS,    N1W    flEKIIS 


CVol. 


UK 

MARCH 
JO. 


Hindu  law  of  inheritance,  which  gave  it  to  the  husband.    Therefore  the 
judgment  of  the  first  Court  had  been  rightly  reversed. 
Mr.  R.  V.  Doyne  replied. 

Their  Lordship?*'  judgment  was,  afterwards  on  the  80th  March,  deli- 
vered by  Lord  HOBHOUSB. 

JUDGMENT. 

This  is  a  family  dispute,  arising  out  of  the  will  of  Qurunadha 
Pillai,  which  was  made  on  the  19th  October  1864.  The  plaintiff,  who  is 
now  represented  by  the  appellants,  was  the  testator's  elder  daughter  Pich- 
ayi.  The  principal  defendant,  now  represented  by  the  respondent,  was  the 
husband  of  the  testator's  younger  daughter  Sinnattal. 

By  his  will  the  testator  states  that  he  is  dangerously  ill,  and  has  no 
male  issue,  but  has  two  daughters,  Pichayi,  aged  seven  years,  and  Sinnat- 
tal, aged  three,  born  of  hia  fourth  wife  Sivagangai;  and  that  by  means  of 
this  will  he  has  given  away  his  estate,  which  he  describes,  to  the  said  two 
daughters.  Then  occur  the  following  sentences:  — 

"  The  aforesaid  two  daughters  after  their  marriage  shall  with  their 
"  husbands  remain  in  this  family  and  enjoy  as  one  family  the  income 
"  of  the  aforesaid  properties  without  division  and  without  alienating  by 
"  sale  &c." 

11  If  in  so  doing  there  should  be  disagreement  between  them,  the 
4<  income  thereof  minus  the  just  expenses,  shall  be  enjoyed  by  them  both  in 
"  equal  shares.  If  both  the  Said  daughters  have  issue,  they  [382]  shall 
"  divide  the  said  properties  equally.  Those  who  have  no  issue  shall  as  afore- 
"  said  enjoy  the  income  for  their  lives,  and  those  who  have  issue  shall  enjoy 
"  the  whole  property.  Till  then  the  miras  shall  continue  in  my  name 
"  In  case  your  mother  and  you  disagree  and  live  separately  you  shall  pay 
"  21  kalams  of  paddy  and  7  rupees  a  year  for  her  maintenance." 

He  further  provided  that  if  he  should  recover  and  get  a  male  child, 
the  entire  property  should  go  to  that  child.  He  died  however  a  few  days 
afterwards,  and  there  has  been  no  male  child  born. 

Pichayi  married  and  had  issue,  the  present  appellants,  and  Sinnattal 
also  married  one  Subbaraya.  And  died  on  the  20th  January  1885. 
Whether  or  no  she  had  a  child  is  matter  of  dispute  She  had  none  living 
at  the  time  of  her  death. 

In  the  year  1872  there  waja  litigatioai  between  Pichayi 's  husband 
purporting  to  £ue  as  her  guardian,  and  Sivagangai,  which  was  ended  by  an 
agreement  of  the  2nd  October  of  that  year.  It  was  agreed  that  the  entire 
family  property  should  remain,  as  it  had  been,  in  the  management  of 
Sivagangai,  the  family  living  together  as  one  family.  But  in  case  they 
could  not  agree  to  live  together,  then  Pichayi,  being  entitled  under  the  will 
to  one-half  of  the  property,  was  to  received  from  Sivagangai  half  the  net 
income  of  the  immoveables,  without  making  division  of  them;  and  each 
was  to  take  half  the  moveables  and  pav  half  the  debts. 

Disagreements  soon  arose,  and  in  rfutte  1877  two  deed&  were  executed 
by  which  Sivagangai  agreed,  first  with  one  of  her  daughters  and  then  with 
the  other,  upon  a  partition  of  the  property. 

The  first  deed  (marked  No..  1)  bears 'date  the  llth  June  1877.  It  is 
expressed  to  be  made  between  Sivflgangai,  Sinnattal,  and  Subbaraya 
It  refers  to  the  will  of  Gurunadha  and  states  the  joint  enjoyment  of  his 
property  by  the  three  parties.  Then,  stating  that  disagreement  has  arisen, 
it  provides  a  maintenance  for  Sivagangai,  and  subject  thereto  allots  a 
moiety  of  the  estate  for  half  share  of  Sinnattal  and  Subbaraya.  The 
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lands  do  allotted  which  were  then  registered  in  Sivagangai 's  name  are  to 
be  registered  in  Subbaraya'p  name  And  he  and  his  wife  undertake  to 
bear  a  moiety  of  the  family  debts. 

The  second  deed  marked  as  Exhibit  B  bears  date  the  13th  June 
1877,  It  is  expressed  to  be  made  between  Sivagangai  and  [853]  Pichayi 
It  refers  to  the  will  of  Gurunadha,  and  states  that  the  two  parties  have 
been  living  together  as  one  family  in  conformity  with  the  \\\\\  and  with 
the  agreement  of  the  2nd  October  1872  Then,  stating  that  disagree- 
ments had  arisen,  the  deed  goes  on  to  provide  for  Sivagangai's  main- 
tenance, and  to  allot  to  Pichayi  her  moiety  of  the  property  and  the 
charges  in  a  way  corresponding  in  substance  to  the  partition  with  Sm- 
nattal  This  deed,  however,  differs  in  expression  and  arrangement  from 
No.  I,  and  it  contains  one  passage  which  is  not  found  in  No  I,  and  which 
has  been  the  subject  of  a  great  deal  of  comment  Immediately  after  de- 
claring Pichayi 's  reversionary  right  to  a  moiety  of  the  lands  allotted  for 
Sivagangai's  maintenance,  and  her  right  to  a  moiety  of  the  Inndn  and  other 
things  held  in  common  (apparently  a  repetition  and  quitf  supeifluous)  the 
deed  proceeds  as  follows  — "  In  continuing  to  enjoy  (as  aforesaid),  those 
"  who  have  no  issue  shall  in  conformity  with  the  terms  ot  the  \\ill  left  by 
the  said  (lurunadha  Pillai  remain  in  enjoyment  so  long  SIR  they  live  and 
"  those  who  have  issue  shall  enjoy  the  whole  property  inclusive  of  the 
"  property  of  those  that  are  issueless  ' 

Why  the  family  should  have  chosen  to  effect  their  partition  by  the 
circuitous  method  of  treating  each  daughter  in  turn  as  if  she  and  her 
mother  were  joint-owners,  is  not  explained  There  can  be  no  doubt  that 
they  intended  a  partition  binding  on  the  two  daughters  The  stipulated 
mutations  of  names  were  duly  effected,  and  the  benefits  of  the  family 
estate  were  received  m  moieties  from  that  time  to  the  institution  of  this 
suit  It  is  not  now  disputed  by  either  party  that  the  two  deeds  embodied 
one  family  arrangement  The  peculiar  position  taken  by  Sivagangai  does 
not  affect  the  validity  of  the  transaction  as  between  the  others,  though  it 
probably  accounts  for  differences  of  expression  in  the  two  deeds 

In  September  1885  Pichayi  biought  the  present?  suit      She  states  the 
will   as  providing  that   "  I  and  my  said  sister  should,   till  we  get  issue," 
enjoy  the  property  in  moieties  ' '  and  that  if  either  of  us  die  without  issue 
the   other   shall  take  the   whole      She   then   States   that    Smnattal    "  died 
without   issue,"    and    she   claims   the    estate    accordingly 

In  his  written  statement  Subbaraya  rests  his  title  on  the  partition  of 
1877  He  introduces  the  matter  thus  — "  At  the'  time  when  the  two 
11  daughters  of  Gurunadha  Pillai  mentioned  in  the  plaint  had  issues  and 
"  were  living  together  as  one  family  it  was  arranged  [354]  Ac  ,  &c  " 
Sivagangai  also  put  in  a  written  statement  to  the  same  effect 

Now  it  is  a  remarkable  thing  that  if  the  storv  of  Smnattnl  having  a 
child  was  an  invention  after  her  death,  it  should  have  been  introduced  in 
this  casual  and  indirect  way  by  her  husband  and  her  mother,  nnd  that 
the  plaintiff  should  not  at  once  have  denounced  it  as  a  fraud  nnd  claimed 
to  have  it  tried  But  what  happened  was  that  directly  after  the  defend- 
ants' statements  were  filed,  the  first  hearing  for  settlement  of  issues  took 
place,  and  that  there  IB  no  issue  directed  as  to  the  birth  of  a  child  When 
the  parties  came  to  put  im  their  evidence,  the  plaintiff  asserted  that 
Smnattal  never  had  a  child  born  alive;  and  she  brought  an  uncle  of 
Sivagangai  and  some  residents  in  the  village  to  say  the  same  thing  On 
the  other  hand  Sivagangai,  who  was  called  by  the  plaintiff,  adhered  very 
clearly  to  her  statement  that  Sinnattal  *had  children,  Subbaraya  stated 
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that  at  the  time  of  partition  he  had  a  son,  and  a  i 

if  ARCH    were  ca^ed  to  support  them.     On  that  evidence  the  case  came  to  trial. 

30^  The  Subordinate  Judge  held  that  unless  the  partition  had  been  made 

mm^mm      in  accordance  with  the  will  it  would  not  have  the  effect  of  barring  the 

PRIVY     Plaintiff's  right  to  recover.     That  view,  the  correctness  of  which  has  not 

COUN-     been  impugned  in  the  High  Court  or  here,  brought  the  case  to  turn  on  the 

CIL        question  whether  the  events  had  happened  in  which  the  will  directed  a 

^^      partition;  which,  as  the  plaintiff's  children  were  living,  was  in  effect  the 

18  M*  147  question  whether  or  no  Sinnattal  had  a  child.     The  Subordinate  Judge 

(FiC.)-*    found  that  she  never  had  any. 

22  I.  A.  Hi&  mind  was  very  strongly  impressed  by  the  terms  of  the  partition- 

ii*LJ      deeds.     If  it  were  true  that  Sinnattal  had  a  child,  it  must,  he  says,  have 

106=6      keen  mentioned  *n  the  deeds  as  the  cause  of  the  partition,  whereas  disagree- 

Sar.  P.C.   ment?  is  the  cause  mentioned;  and  it  is  impossible,  on  the  same  Supposition, 

J.  610.     to  account  for  the  insertion  in  Exhibit  B  of  the  clause  above  quoted  which 

expresses  a  contingent  gift  to  the  daughter  who  has  issue.     In  the  face 

of  this  written  evidence  he  disbelieves  the  whole  of  the  defendants'  oral 

evidence.     He  does  not  so  much  as  mention  the  evidence  of  Sivagangai  or 

Subbaraya,  nor  indeed  that  of  the  plaintiff,   and  he  hardly  discusses  the 

other  witnesses. 

Tjie  High  Court  took  a  different  view.  They  considered  the  evidence 
of  Sivagangai  to  be  of  paramount  importance.  She  and  [385]  the 
plaintiff  and  Subbaraya  are  the  only  persons  of  whom  it  may  be  affirmed 
frith  certainty  that  they  knew  the  truth;  and  the  High  Court  considered 
that  Sivagangai  was  free  from  the  bias  of  pecuniary  interest,  and,  accor- 
ding to  all  appearance,  of  all  other  bias  or  unfairness.  Mr.  Justice  Wil- 
kinson also  points  out  that  her  evidence  is  supported  by  the  statements  of 
other  persons  who  were  in  a  position  to  know  the  facts. 

As  to  the  passages  in  the  partition  deeds  which  so  strongly  affected 
the  mind  of  the  Subordinate  Judge,  the  learned  Judges  discuss  them,  not 
with  reference  to  their  bearing  on  the  disputed  question  of  Sinnattal's  chil- 
dren, but  apparently  with  reference  to  other  arguments  as  to  the  effect  of 
the  partition  which  have  not  been  brought  before  their  Lordships. 
Their  conclusion  is  that  the  partition-deeds,  followed  as  they  were  by 
mutation  of  names,  possession,  and  continued  enjoyment,  vested  an  absolute 
estate  in  each  of  the  sisters,  such  as  was  contemplated  by  Gurunadha's  will. 
On  the  question  of  fact  their  Lordships  have  to  express  agreement 
with  the  High  Court.  It  appears  to  them  that  the  Subordinate  Judge 
exaggerates  the  effect  due  to  he  partition-deeds.  It  is  fair  matter  of 
observation  that  both  deeds  are  silent  about  the  birth  of  children  to  either 
sister,  and  mention  disagreement  as  the  cause  of  partition.  But  it  does 
not  go  very  far.  There  was  disagreement  in  fact,  and  it  gave  a  motive 
for  separating  at  that  time.  Both  the  will  and  the  deed  of  October  1872 
mentioned  disagreement  as  a  reason  for  partition  of  a  less  complete  kind, 
via.,  of  the  net  income;  but  not  as  a  reason  for  that  complete  partition 
of  the  corpus  which  was  actually  intended,  and  actually  effected  so  far 
as  the  parties  had  power.  It  would  have  been  more  obvious,  and  more 
workmanlike,  to  state  the  birth  of  children  and  the  directions  of  the  will 
as  the  ground  of  partition;  but  the  omission  to  do  so  is  hardly  a  reason  for 
•rejecting  a  body  of  positive  testimony. 

With  respect  to  the  passage  in  Exhibit  B  which  repeats  the  will,  it 
is  certainly  difficult  to  say  why  it  should  be  there.  Whether  it  should  be 
entirely  connected  With  the  property  allotted  for  Sivagangai's  maintenance; 
as  Mr.  Justice  Kernan  thinks;  whether  the  plaintiff  had  a  notion  that  the, 
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Sft  overturned  on  the  contingency  of  issue  living  at  the  death,  as  seems      189S 
>  be  indicated  by  her  pltunt,  or  some  vaguer  notion  that  she  might  some-    MARC^ 
how   gam   some   advantage   by   putting  into  hei    deed  what   is  not   to   be        30 

found   in   No     I   is   all   [388]    guess-work         At   best   the   presence   of   the      L. 

clause   only   raises   some   probability    in  her  favour  PRIVY 

It  should  also  be  remembered  that  there  is  a  probability  in  the  other     CouN- 
direction,    ansing   from   the   proceedings    in   the    suit    before    observed   on,       CIL. 
that  the  plaintiff  used  language  compatible  with  the  birth  of  children  who        ,  .L 
died  in   Sinnattal's  lifetime  as  well  ab  with  the  entire  childlessness,   that   18  M.  347 
the  defendants  stated  the  birth  of  children  incidentally,  as  they  might  have     C-C.)«= 
stated   any   undisputed   matter,    and   that   the   plaintiff   did    not   treat   the      n9^=B 
statement  as  she  would  have  been  likely  to  treat  a  falsehood  called  up  to      Milt 
oppose  her      It  would  be  easy  to  make  too  much  of -such  a  matter,  just  as      106=i 
too   much    1ms   been   made   of   the    statements    in    the    partition-deeds      It    S 
seems  to  their  Lordships  that  the  High   Court   have   been  right   in   fixing      " 
their    attention    on    the    positive    testimony     to    the    exclusion    of    mere 
con]ectural  matter 

That  testimony  preponderates  laigel\  in  favoui  of  the  defendants. 
Their  Lordships  have  referred  to  the  opinion  of  the  High  Court  upon  the 
evidence  of  Swagangai,  which  they  think  must  be  taken  with  the  quali- 
fication that  she  is  not  wholly  free  from  pecuniary  interest,  because  the 
amount  of  her  maintenance  might  be  affected  by  the  suit  But  their 
Lordships  have  the  opinion  of  the  High  Couit  as  to  her  apparent  fairness, 
and  no  adverse  opinion  fiorn  the  Subordinate  Judge  who  examined  her 
She  is  supported  by  three  household  servants  of  the  defendants  against 
whose  testimony  the  Subordinate  Judge  says  nothing  except  that  they 
are  servants  But  in  such  a  matter  as  the  birth  of  a  child  in  thu  house 
servants  are  persons  having  means  of  knowledge,  and  to  pass  over  their 
evidence  not  otherwise  impeached,  as  worth  nothing,  is  somewhat  too 
sweeping  The  defendants'  eighth  witness,  Narayana  Pillai,  gave  his 
evidence,  as  the  Subordinate  Judge  states,  so  as  to  allow  no  room  foi  un- 
favourable observations  He  was  a  neighbour  and  a  friend  of  the  family, 
and  he  deposed  to  having  seen  Sinnattal's  child  several  times  at  the  house 
of  Sivagangai  and  at  the  house  of  one  Chidambara  Pillai,  another  neigh- 
bour and  friend,  who  waS  ill  and  could  not  attend  the  Court  The 
defendants'  first  witness  attested  Exhibit  B  and  on  that  occasion  he  says 
that  Sinnattal's  child  was  shown  to  him  by  the  grand-mother  On  this 
witness  the  Subordinate  Judge  has  no  remark  to  make  except  that  his 
opportunities  for  knowledge  have  not  been  accounted  ifpr.  But  his 
opportunity  was  going  to  the  family  house  to  attest  Exhibit  B 

[387]  It  has  been  observed  that  the  Subordinate  Judge  does  not  so 
much  as  mention  the  evidence  of  the  plaintiff  or  that  of  either  of  the 
defendants  Probably  he  thought  that  they  were  all  tainted  by  self- 
interest  I3ut  if  they  are  to  be  set  aside,  what  remains?  On  the  defend- 
ants' side,  several  persons,  with  means  of  knowledge,  affirming  a  definite 
fact,  on  the  plaintiff's  side,  four  witnesses,  who  are  all  outside  the  house- 
hold, of  whom  only  one  is  related  to  the  family,  who  speak  to  a  negative, 
and  that  very  loosely,  since  they  take  on  themselves  to  deny,  not  only  the 
birth  of  a  child,  but  Sinnattal's  pregnancy,  of  which  they  could  know 
nothing  It  is  evident  that  the  Subordinate  Judge  has  not  balanced  thn 
oral  evidence,  but  has  dismissed  it  in  a  summary  way  by  reason  of  thp 
excessive  effect  which  he  has  ascribed  to  the  language  of  the  partition- 
deeds 
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1985  ^  femains  to  construe  the  will  with  reference  to  the  fact  that  .both 

MAHCH  daughters  laid    issue.     The    High    Court   have   hold   that   on   the   birth   of 

3Q^  children  to  both,  the  will  gave  them  absolute  interests  in  severalty.     The 

_:  __  1  Subordinate   Judge   apparent!}    acted   on   the   same    view,   though   on   his 

PRIVY  view  of  the  facts,  it  was  not  necessary  to  decide  the  point.     Mr.   Doyn-e 

COUN-  contended  first  that  the  testator's  intention  was  to  let  the  estate  devolve  as 

CIL.  joint  family  property.     That  however  is  manifestly  inconsistent  with  the 

-  position   assigned   to   his   widow,    and   with   the   gift   first   of   the   income 

*?P*CW  an(*    fcfterw^ds   off   the    property    to    his   daughters   in    moieties.        Then 

22*1  "j^*  Mr.  Doyne  contended  that  the  contingency  on  which  the  absolute  gift  is 

119  ^S  made  must  be  taken  to  be  not  the  birth  of  issue,  but  having  issue  who 

MJLJ.  survive  the   parent. 

sIr?PC.  Their  Lordships  must  take  the  will  at  it  stands  in  the  English 

J.  610.  '  translation.  Indeed  it  is  not  suggested,  except  as  an  argument  ad  ignor- 
antiam,  that  the  plaintiff's  case  would  be  strengthened  if  they  could  have 
before  them,  and  could  be  made  to  understand,  the  Tamil  original.  It  is 
clear,  that  great  pains  have  been  taken  to  ensure  accuracy,  because  the 
sentence  relating  to  joint  enjoyment  has  been  retranslated,  though  it  is 
difficult  to  perceive  any  substantial  difference  between  the  two  translations. 
And  their  Lordships  observe  that  the  Subordinate  Judge,  who  would  know 
the  Tamil  language,  states  the  critical  terms  in  a  way  even  less  open  to 
the  suggested  modification  than  the  term  "  have  issue."  He  says  that  if 
both  the  daughters  "  beget  issues  "  the  property  is  to  be  [358]  divided; 
and  again  that  it  is  not  to  be  divided  until  they  "  beget  issues." 

Taking  the  words  "  having  issue/'  as  the  true  words,  there  can  be  no 
dispute  as  to  their  literal  meaning  in  any  of  the  three  contexts  in  which 
they  occur.  In  the  first  two  the  testator  contemplates  the  continued 
existence  of  those  who  "  have  issue,"  and  in  the  second  it  is  almost 
impossible  to  construe  the  words  as  "  leave  issue."  There  is  absolutely 
nothing  on  the  face  of  the  will  to  suggest  any  secondary  meaning.  The 
words  "  have  issue  "  are  often  read  as  meaning  "  leave  issue,"  but  not 
without  some  reason  derivable  from  the  will.  Here  the  reason  suggested 
is  that  their  Lordships  are  construing  a  Hindu  will,  and  that  a  Hindu 
testator  could  not  have  meant  that  if  his  daughter  had  a  child  who  lived 
for  a  day,  she  should  take  the  estate  as  stildhan  and  pass  it  to  her 
husband.  That  is  pure  conjecture  and  quite  inadmissible  to  control  the 
clear  expressions  of  the  will.  Even  as  conjecture,  it  fails.  How  can 
their  Lordships  tell  that  this  Hindu  gentleman  did  not  feel  the  simple 
distinction,  which  is  widely  felt,  between  a  barren  woman  and  one  who 
bears  a  child?  Or  how  can  they  tell  that  any  conjectural  emendation 
would  have  pleased  him  better?  Mr.  Doyne  's  suggestion  is  made  to  suit 
the  events  which  have  happened;  but  it  would  be  easy  to  show  that  on 
his  hypothesis  another  set  of  events  would  produce  consequences  just  as 
untoward.  Fortunately  their  Lordships  are  precluded  from  all  this  gues- 
sing by  the  sound  principle  of  construction  that  where  the  language  of  a 
will  is  clear  and  consistent,  it  shall  receive  its  literal  construction  unless 
there  is  something  in  the  will  itself  to  suggest  departure  from  it.  The 
result  is  that  in  their  Lordships'  judgment  the  view  of  the  High  Court  is 
right,  and  that  this  appeal  should  be  dismissed  with  costs.  They  will 
humbly  advise  Her  Majesty  accordingly. 

Appeal  dismissed. 

Solicitors  for  the  appellants  :  Burton,  Yates  d  Hart. 

Solicitor  for  the  respondent;  $.  T.  Tasker. 
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[359]    APPELLATE  CIVIL 
Before  Mr    Justice   Beat  and  Mr    Justice  Subramania 
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KABIM   SAIBA  AND   OTHERS    (Plaintiff   and   his   Representatives), 
Appellants  v    SUDHINDRA  THIRTHA  SWAMI  (Defendant), 
Respondent  *     [7th',  8th  March  and  4th  April,   1895  ] 

Religious  endowment — De  facto  manager— Debt  binding  on  the  institution 

In  a  suit  on  a  mortgage,  dated  April  1880  and  comprising  lands  forming  part 
on  the  endowment  of  a  mutt,  it  appeared  that  the  mortgagor  had  been  the 
rightful  manager  of  the  mutt  until  1876  when  he  was  outcasted  and  consequent- 
ly forfeited  his  office  The  present  defendant  was  appointed  in  1877  to  succeed 
him  in  the  office  of  manager,  but  the  mortgagor  remained  nevertheless  in  pos- 
session, and  a  suit  by  the  present  defendant  to  eject  him  was  pending  at  the 
date  of  the  mortgage  The  plaintiff  now  sought  to  enforce  his  rights  under  the 
mortgage  against  the  defendant  and  the  property,  of  which  the  defendant  had 
been  placed  in  possession  as  the  result  of  the  suit  above  referred  to 

Per  cunm  the  mortgagor  was  not  disentitled  to  incur  expenses  so  as  to  bind 
the  rightful  manager  byUhe  mere  fact  that  the  former  was  not  de  jure  manager 
at  the  time  the  expenses  were  incurred,  provided  they  were  incurred  for  the  |ue- 
servation  of  the  trust  property  or^  other  justifiable  purposes 

On  its  appearing  that  the  debt  was  incurred  for  the  conduct  of  ceremonies  m 
which  the  mortgagor,  after  his  excommunication,  was  disqualified  from  Ukmg 
part,  and  that  all  the  circumstances  of  the  case  were  known  to  the  mortgagee 

Held,  that  the  plaintiff  was  not  entitled  to  recover  the  amount  of  the  mortgage- 
debt 
[R,  1  CWN    617  (623)] 

APPEAL  against  the  decree  of  O.  Chandu  Menon,  Subordinate  Judge 
of  South  Canara,  in  original  suit  No  10  of  1802 

Suit  against  the  swami  of  the  Puttige  mutt  at  Udipi  to  recover 
principal  and  inteiest  due  upon  a  mortgage  of  propeities  of  the  mutt, 
dated  the  5th  Apul  1880,  and  executed  in  favour  of  the  father,  deceased, 
of  the  plaintiff  by  the  predecossoi  in  office  of  the  defendant  to  secure 
repayment  of  a  sum  borrowed  for  the  expenses  of  certain  ceremonies 
connected  with  the  mutt  The  defendant  pleaded,  intei  alia,  that  the 
mortgage  was  not  binding  on  the  institution  The  furthei  facts  of  the 
case  appear  sufficiently  for4  the  purposes  of  this  report  from  the  judgment 
of  the  High  Court 

The   Subordinate  Judge  passed  a  decree  dismissing  the  suit 
[360]  This  appeal  was  preferred  by  the  plaintiff  and,  after  hib  death, 
was  proceeded  with  by  his  legal  representatives 

B  ha  shy  am   Ayyangar  and  Narayana   Ran,   for   appellants 
Ramachandra   Ran   Saheb,   for  respondent 

JUDGMENT 

The  plaintiff  sues  for  the  recovery  of  Rs  6,599,  alleging  it  to  be  due  on 
a  mortgage  bond  executed  m  1880  to  his  father,  since  deceased,  by  the  late 
Sumatindra  Swami,  formerly  head  of  the  Puttige  mutt  at  Udipi 

The  defendant,  successor  of  Sumatindra  and  present  swarm  of  that 
mutt,  contested  the  suit  The  Subordinate  Judge  dismissed  it,  the  chief 
grounds  for  the  decision  being  (i)  that  the  instrument  sued  on  was  invalid 
ai  a  mortgage,  as  it  was  executed  pending  the  litigation  between  the  late 
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IMS      Sumafcindru  and  the  defendant  \vhich  terminated  in  favour  of  the  latter; 

A  PHIL.  4.   (n)  tnat  the  loan'uas  not  granted  under  circumstances  rendering  the  debt 
— .   *  binding  on  the  mutt. 

ApfEL-  On  behalf  of  the  plaintiff  (appellant)  no  attempt  was  made  before  us 

LATE      to  impeach  the  Subordinate  Judge's  conclusion  that  the  mortgage  is  invalid 
CiVIL.     on  the  ground  of  Us  pcndcns;  and  upon  the  admitted  facts  of  the  case, 
— —       the  correctness  of  the  Subordinate  Judge's  view  cannot  be  questioned. 

ISM. 359.  The  main  point  argued  before  us  was  whether  the  plaintiff  is  entitled 
to  recover  the  whole  or  any  portion  of  the  amount  sued  for  as  moneys  lent 
bona  fide  for  justifiable  purposes  of  the  institution,  of  which  the  defendant 
(respondent)  is  the  present  manager. 

For   a  proper   understanding   of   the   case   a   brief    statement   of   the 
circumstances  which  resulted  in  the  litigation  alluded  to  above  between  « 
the  late  Sumatindra  and  the  defendant  is  necessary. 

There  are  at  Udipi  eight  mutts,  \\hich  are  closely  associated  with 
each  other,  of  which  the  said  Puttige  mutt  is  one.  They  are  presided 
over  by  Brahmin  ascetics,  bound  to  celibacy ,  who  carry  on  in  turn  the 
worship  of  Krishna  in  the  celebrated  temple  at  that  place.  Against  the' 
late  Sumatindra  charges  were  preferred  by  persons  interested  in  the 
temple  and  the  mutts,  the  principal  accusations  being  that  he  had  violated 
the  rules  of  his  order  and  the  duties  of  his  office,  as  he  was  living  in 
adultery  with  a  woman  called  Akkay^a,  and,  as  he  had  illegally  appointed, 
her  illegitimate  son,  an  infant,  as  his  successor  in  the  Puttige  mutt. 
After  due  investigation,  the  sabha,  or  committee  constituted  [381]  according 
to  usage  for  the  purpose  of  enquiring  into  the  charges,  found  the  late 
Sumatindra  guilty  and  expelled  him  and  the  infant  appointed  by  him  from 
the  caste.  In  consequence,  Sumatindra  forfeited  his  right  and  position  as 
the  swami  of  the  Puttige  mutt.  This  took  place  in  1876.  The  defendant 
was  duly  appointed  in  1877  as  the  head  of  the  Puttige  mutt.  Sumatindra, 
however,  did  not  submit  to  the  decision  against  him  but  continued  to  hold 
possession  notwithstanding  such  decision.  Thereupon  the  defendant 
sued  Sumatindra,  his  concubine  Akkayya  and  her  illegitimate  son  in 
original  suit  No.  3  of  1879  in  the  District  Court  of  South  Canara  to  re- 
cover the  mutt  and  its  properties  and  for  other  reliefs.  Pending  the 
litigation  Sumatindra  died,  but  the  suit  was  carried  on  against  the  other 
defendants  and  was  eventually  decided  in  favour  of  the  defendant  on 
appeal  to  the  High  Court  in  1883. 

That  Sumatindra  was  lawfully  expelled  from  the  caste,  and  that  on 
such  expulsion  Sumatindra  ceased  to  be  legally  entitled  to  hold  or  exercise 
the  office,  or  retain  the  property  or  receive  the  emoluments  appertaining 
to  the  office,  cannot  now  be  questioned  and  has  not  been  questioned  in 
this  appeal.  This  being  so,  the  point  for  determination  is  whether  the 
money  mentioned  in  the  bond  sued  on,  and  which  was  lent  after  Suma- 
tindra ceased  to  be  entitled  to  hold  the  office,  was  lent  under  circumstances 
which  render  the  same  recoverable  from  the  defendant,  the  rightful 
swami.  Before  we  proceed  to  discuss  the  evidence  on  this  question,  we 
must  notice  a  legal  contention  urged  on  behalf  of  the  defendant,  which  if 
well  founded,  would  render  a  consideration  of  the  evidence  unnecessary. 
The  contention  is  that  inasmuch  as  the  money  \\as  lent  to,  and  the  bond 
in  question  \\as  executed  by,  Sumatindra,  whilst  he  was  in  unlawful 
possession  of  the  office,  the  transaction  is,  in  consequence  of  the  absence 
of  title  in  Sumatindra,  absolutely  void,  however  necessary  and  beneficial 
the  loan  might  have  been  to  the  institution.  But  the  cases  relied  on  on  be- 
half of  the  plaintiff  against  this  contention  preclude  us  from  giving  an 
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unqualified  assent  to  such  a  contention  In  Dakhma  Mohan  Roy  v.  ]g§5  * 
Saroda  Mohan  Roy  (1),  the  latest  case  on  the  subject,  decided  in  1893,  APRIL  4 
the  Privy  Council,  after  pointing  out  that  the  proposition  that  a  person  _  _ 
who  IB  in  wrongful  possession  is  not  entitled  to  recover  sums  spent  on  APPEL- 
account  of  outgoings  is  not  a  [362]  proposition  of  law  admitting  of  no 
exception,  held  that  when  a  proprietor  in  good  faith,  pending  litigation, 
makes  the  necessary  payments  for  the  preservation  of  the  estate  in  dispute, 
and  the  estate  is  afterwards  adjudged  to  his  opponent,  he  should,  m 
common  justice,  be  recouped  what  he  has  so  paid  by  the  person  who 
ultimately  benefits  by  the  payment,  if  he  has  failed  through  no  fault 
of  his  own  to  reimburse  himself  out  of  the  rents  No  doubt  there  were 
special  facts  in  the  case  in  which  the  law  was  thus  laid  down,  but  the 
reference  made  by  their  Lordships  in  their  judgment  to  the  Peruvian 
Ouano  Company  v  Dreyfus  Brothers  (2)  decided  by  the  House  of  Lords 
in  1892  shows  that  the  Judicial  Committee  was  dealing  with  the 
question  as  one  of  principle,  and  as  such  it  was  elaborately  discussed 
m  the  House  of  Lord's  case  by  Loid  Macnaghten,  who  delivered  the 
judgment  in  the  Privy  Council  case  It  seems,  therefore,  that  it  must 
now  be  taken  as  well  established  that  Sumatmdra  was  not  disentitled 
to  incur  expenses  so  as  to  bind  the  rightful  manager,  by  the  mere  fact  that 
the  former  was  not  dc  jure  manager  at  the  time  the  expen&es  were 
incurred,  provided  they  were  mcuired  for  the  preservation  of  the  trust 
property  or  other  justifiable  purposes  We  must,  therefore,  consider 
the  evidence  adduced  to  show  the  circumstances  in  which  the  loan  was 
granted  to  Sumatmdra,  and  determine  whether  the  plaintiff  has  discharged 
the  onus  which  according  to  law  lies  upon  him  In  this  connection  the 
language  of  Kernan,  J  ,  m  Kotta  Ramasami  Chetti  v  Banyan  Seahamma 
Nayanivaru  (3)  when  dealing  with  the  question  of  the  validity  of  a  charge 
created  by  a  person  who  was  m  possession  of  a  ptilayam,  but  without  title, 
is  peculiarly  applicable  to  the  present  case,  and  bon  owing  his  language, 
we  think  it  may  properly  be  stated  that  to  entitle  the  plaintiff  to  lecover 
the  money  in  question  from  the  defendant,  "  proof  of  imminent  pres- 
11  sure  or  danger  of  loss,  or  ot  such  close  inquiries  as  to  the  position  of 
"  the  estate  and  the  immediate  circumstances  of  the  piessure  or  appre- 
11  hended  danger  as  to  satisfy  a  prudent  and  reasonable  mind  of  the  truth 
"  of  the  alleged  pressure  and  impending  dangei  should  be  given  "  In  our 
opinion  satisfactory  proof  ot  neither  has  been  given, 

The  principal  points  spoken  to  m  the  evidence  adduced  on  behalf  of 
the  plaintiff  are  these  each  turn  of  worship,  or  prmyaya  [363]  as 
it  is  called,  devolving  on  each  of  the  associated  mutts  lasts  two  years 
The  total  cost  incurred  by  each  swarm  during  his  turn  amounts  to  be- 
tween Rs  25,000  to  Rs  40,000  In  1880  it  was  the  turn  of  the  Puttige 
mutt  to  undertake  the  worship  and  to  carry  it  on  for  a  couple  of  years 
according  to  custom  and  usage  Sumatmdra  as  the  swami  in  possession 
made  the  necessary  preparations  for  the  worship  and  commenced  and 
.Carried  it  on  until  his  death  He  had  to  borrow  moneys  for  that  purpose, 
as  every  one  of  the  swarms  has  to  do  moie  or  less  when  his  turn  comes, 
It  was  even  more  necessary  for  Sumatmdra  to  do  so  in  1880,  because,  in 
addition  to  the  circumstance  that  the  current  income  for  that  year  was 
insufficient  to  meet  the  heavy  outlay  which  had  to  be  incurred  at  the 
beginning  of  the  panyaya,  owing  to  the  opposition  of  the  defendant,  some 
of  the  usual  payments  to  the  Puttige  mutt,  such  as  the  contributions  from 
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1895      ^e  Mysore  State,   were  withheld  on  that  occasion.       Consequently  the 

APRIL  4.  l°an  *n   question   was  obtained   to   enable    Sumatindra   to   discharge   the 

~^—   *  amounts  advanced  by  some  ten  individuals  for  the  purchase  of  provisions 

APPEL-    required  for  the  pariyaya  ceremonies.    Who  these  previous  creditors  were, 

LATE      and   whether   the    amounts   borrowed   from   them    were    applied    for   the 

CIVIL,     purpose  stated,  there  is  little  or  no  evidence  to  prove.     But,  even  assum- 

ing  the  statements  made  by  the   plaintiff's  witnesses  to  be   trtie,    it   is 

IBM. 359.  quite  clear  that  the  present  case  is  totally  different  from  those  where 
money  is  lent  to  avert  some  pressure  which,  if  not  so  averted,  will 
result  in  danger  to  the  estate,  such  as  the  discharge  of  Government 
revenue  due  thereon  as  in  the  Privy  Council  case  referred  to  above. 
There  is  absolutely  no  ground  in  the  present  case  for  the  application  of 
the  principle  of  salvage  on  which  relief  ^was  given  in  that  case  (see  Dak- 
hina  Mohan  Roy  v.  Saroda  Mohan  Roy  (1)  ).  Not  only  was  there  an  utter 
absence  of  any  pressure,  but  it  may  even  be  doubted  whether  the  perform- 
ance of  the  pariyaya  by  Sumatindra  was  not,  according  to  the  notions  of 
those  interested  in  the  temple,  positively  detrimental  to  the  welfare  of  the 
institution.  For  it  is  quite  plain  that,  after  Sumatindra  was  lawfully 
excommunicated,  he  was  disqualified  from  interfering  with  the  religious 
concerns  of  the  temple  and  the  performance  of  worship  by  him  after 
such  excommunication  cannot  but  have  been  looked  upon  by  the  persons 
interested  in  the  temple  as  almost  a  desecration.  It  is  therefore  [8841 
not  easy  to  see  how  the  doctrine  of  equity  and  good  conscience  referred 
to  in  the  cases  relied  on  on  behalf  of  the  plaintiff  is  to  be  held  applicable 
to  a  case  like  this  where  money  was  lent  to  carry  on  worship  under 
those  circumstances. 

Moreover,  there  is  no  ground  for  thinking  that  plaintiff's  father  acted 
bona  fide  in  lending  the  money.  He  resided  at  TJdipi  itself  where  the 
committee  which  investigated  the  charges  against  Sumatindra  sat,  the 
inquiry  having  been  conducted  openly  and  having  lasted  for  several 
months.  The  excommunication,  the  consequent  quarrels  and  riots,  the 
arrest  of  Sumatindra,  defendant  and  others  by  the  authorities  to  preserve 
the  peace,  the  institution  and  pendency  of  the  suit  by  the  defendant 
against  Sumatindra,  Ac.,  were  all  clearly  known  to  the  lender  at  the  date 
of  the  loan;  and  it  is  difficult  to  believe  that  the  father  of  the  plaintiff 
acted  like  a  prudent  and  reasonable  man  in  granting  the  loan  under  such 
circumstances.  We  think,  therefore,  that  the  plaintiff  has  not  made  out 
any  real  or  accredited  necessity  such  as  is  required  by  law  to  justify  the 
loan  and  we  agree  with  the  Subordinate  Judge  in  holding  that  the  claim 
fails  on  the  merits  also. 

It  is,  therefore,  unnecessary  for  us  to  consider  the  minor  objections 
raised  on  behalf  of  the  defendant. 

We  dismiss  the  appeal  with  costs. 
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Before   Mr    Justice   Beat  and   Mr    Justice   Subramama  Ayyar^  19 

« 

NARASAMMA    (Plaintiff's   Legal   Representative),    Appellant   v  APPEL- 

BUBBARAYUDU    AND    OTHERS    (Defendants),    Respondents  *  LATE 

[13th  and   14th  March  and  19th  April,   1895  ]  CIVIL- 

Registration  Act— Act  III  of  1877,  Sections  21,  48,  49,  Si— Defective  description  of    lgM~3M 
property— Deed  affecting  land  registered  in  book  No   4— Purchaser  for  value 

In  a  suit  for  land,  forming  part  of  the  self-acquired  property  of  a  deceased 
Hindu,  it  appeared  that  in  1885  his  widow  and  his  cousin  had  (on  the  death 
without  issue  of  his  son)  entered  into  an  agreement  whereby  the  latter  relin- 
quished in  the  widow's  favour  for  consideration  all  his  rights  in  the  self-acquired 
property  [365]  left  by  her  husband  The  agreement  was  registered  in  book 
No.  4  under  the  Registration  Act,  1877,  and  it  contained  no  such  description  of 
the  property  as  to  satisfy  the  requirements  of  Section  21  The  plaintiff  since 
purchased  the  land  now  in  question  from  the  cousin,  the  defendants  Nos  i  and 
2  having  purchased  it  and  obtained  possession  from  the  widow 

Held,  that  the  plaintiff  was  entitled  to  recover 

[R,  34  B    202  (2C8)  =  11  Bom    LR    1321=4  Ind    Gas    588,  16  C  P  L  R    141   (143),  IS 
Ind    Cas    335  (336)    24  M  L  J   064  (677)  ,  D.P  23  M    580  {582)  ] 
SECOND    appeal    against   the    decree     of     G      T      Mackenzie,     District 
Judge  of  Kistna,  in  appeal  suit  No    1417  of  1892,  reversing  the  decree  of 

0  V    Nanjundayya  in  original  suit  No    862  of  1889 

Suit  to  recover  possession  of  certain  land  purchased  by  the  plaintiff 
on  the  29th  of  March  1889  from  one  Seshayya  who  was  defendant  No  3 
The  defendants  Nos  1  and  2  were  in  possession  under  a  sale  by  defendant 
No  4,  who  was  the  \\idow  of  one  Guruvarazu,  a  kinsman  of  the  plaintiff's 
vendor  It  appeared  that  Guruvarazu  died  leaving  a  son  and  a 
daughter  by  a  previous  wife,  and  that,  on  the  death  of  the  son,  disputes 
arose  between  the  daughter  and  the  widow,  with  the  latter  of  whom  the 
plaintiff's  vendor  took  part,  and  on  the  1st  September  1885,  an  agreement 
was  executed  by  which,  inter  alia,  the  plaintiff's  vendor,  in  consideration 
of  Rs  1,000,  relinquished  his  rights  in  the  property  of  the  deceased  man 
Defendants  Nos  1  and  2  pleaded  that  Seshayyti  had  no  title  to  convey  by 
reason  of  this  agreement,  which,  however,  comprised  no  description  of 
the  property  referred  to  therein,  and  was  registered  in  book  No  4  and 
not  in  book  No  1  prescribed  by  Registration  Act,  1877,  Section  51 

The  District  Munsif  passed  a  decree  as  prayed,  but  his  decree  was 
reversed  on  appeal  by  the  District  Judge,  who  found  that  the  property  in 
question  was  self-acquired  property  of  the  late  Guruvarazu,  but  he  ex- 
pressed his  opinion  that  the  document  of  1885  was  effectively  registered 

The  plaintiff  having  died,  his  daughter  and  legal  representative  pre- 
ferred this  second  appeal 

Pattabhirama  Ayyar,  for  appellant 

Rama  Rau  and  Sundara  Ayyar,  for  respondents  Nos    1  and  2 

JUDGMENT 

BEST,  J  — It  is  contended  on  behalf  of  appellant  (i)  that,   as  .Exhibit 

1  contains  no  description  ofc  the  property  sufficient  to  identify  the  same, 
as  required  by  Section  21,  Clause  (a)  of  the  Registration  Act,  it  could  not 
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be    registered,    and    consequently    its    registration    was    ultra    vires    and 
APRIL     inoperative  for  the  purposes  of  Section  48  of  the  Act;  and  (ii)  that  even  if 
j g        the  registration  be  held  to  be  valid,  as  it  was  entered  only  in  book  No.  4 

[       ancf  not  in  book  No.  1  [3661  prescribed  by  Section  51  of  the  Act,  it  is  not 

APPEL-    such  as  to  affect  immoveable  property. 

LATE  A-8  observed  by  Pigot,  J.,  in  Bat;  Nath  Tewari  v.  Sheo  Sahoy  Bhagut 

CIVIL.  (1)»  ^he  object  of  the  Registration  Act  is  to  provide  not  only  a  guarantee 
__-  of  the  genuineness  of  instruments,  but  also  a  record  from  which  persons 
IBM. 364.  who  may  desire  to  enter  into  dealings  with  respect  to  property  may  be 
able  to  obtain  information  as  to  title — or  to  quote  the  words  of  the  Privy 
Council  in  Mohammed  Ewats  v.  Birj  Lall  (2) — 4<  Registration  is  mainly 
14  required  for  the  purpose  of  giving  notoriety  to  the  deed;"  and  such 
being  the  case,  it  is  difficult  to  see  how  this  object  is  attained,  if  a  docu- 
ment relating  to  immoveable  property  is  registered  in  a  book  expressly 
prescribed  for  documents  "  which  do  not  relate  to  immoveable  property.*' 
Section  60  of  the  Act  requires  that  the  document  registered  shall  have 
endorsed  on  it  a  certificate  of  the  fact  of  registration  "  together  with 
"  the  number  and  page  of  the  book  in  which  the  document  has  been 
44  copied,"  and  this  is  the  certificate  which  is  4<  admissible  for  the  pur- 
pose of  proving  that  the  *'  document  has  been  duly  registered  in  manner 
44  provided  by  the  Act." 

As  the  original  with  the  endorsement  made  thereon  is  returned  to 
the  party  entitled  to  the  same,  he  has  the  means  of  knowing  what  has 
been  done  by  the  Registrar;  and  if  he  allows  to  continue  a  mistake  which 
he  thus  has  the  means  of  causing  to  be  rectified,  he  has  but  himself  to 
blame  if  he  becomes  a  loser  thereby;  and  his  transferees  of  course  stand 
in  his  shoes. 

In  the  present  case  the  document  I  was  executed  by  third  defendant 
in  favour  of  the  fourth  defendant.  First  and  second  defendants  are  pur- 
chasers from  fourth  defendant,  while  plaintiff  is  a  purchaser  from  third 
defendant.  First  and  second  defendants,  on  seeing  their  vendor's  title- 
deed,  if  they  had  exercised  ordinary  care  and  caution,  must  have  seen 
the  flaw  in  her  title,  whereas  no  amount  of  search  in  the  book  No.  I  in 
the  Registration  office  would  enable  the  plaintiff  to  discover  that  the 
property  sold  to  him  by  third  defendant  did  not  in  fact  belong  to  third 
defendant  as  gnati  of  the  last  owner  Gopal  Rao,  but  to  fourth  defendant 
who  is  the  step-mother  of  the  last  owner.  Cf.  Najibulla  Mulla  v.  Nusir 
Mistri  (3). 

[367]  There  is  authority  also  for  the  other  objection  taken  on  behalf 
of  appellants  in  Baji  Nath  Tewari  v.  Sheo  Sahoy  Bhagut  (1),  where  it  was 
held  by  the  majority  of  a  Full  Bench  that  the  absence  of  a  description 
sufficient  to  identify  the  property  renders  the  registration  of  a  document 
invalid,  and  where  the  dissenting  Judge,  Petheram,  C.  J.,  differed  from 
his  colleagues  only  because  he  was  of  opinion  that  the  description  was 
in  fact  sufficient  to  identify  the  property. 

I  am  inclined,  however,  to  agree  with  the  opinion  of  Straight,  J.,  as 
expressed  in  Hardei  v.  Ram  Lall  (4),  that  the  word,  4  registered  '  in 
Section  49  of  the  Registration  Act  has  reference  only  to  the  Act  of  Regis- 
tration by  the  registration  officer;  and  that,  if  such  officer  has  put  upon 
the  document  the  certificate  required  by  Section  60,  it  becomes  admissible 
in  evidence.  The  mere  fact  of  registration  is  not,  however,  sufficient  to 
cure  defects  arising  from  non-observance  of  the  requirements  of  Section 


(i)  18  €.556  (570). 
(3)  7  C.  196. 


(2)  4  LA.  166  (175). 
(4)  n  A.  319  (324,  325). 
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21,  so  as  to  affect  property  not  specifically  described  and  which  has  passed       |gyg 
into  the  hands  of  third  parties,   though,    as  against  the  executant  of  the     APRIL 
document,  it  might  be  enforceable  on  the  principle  eertum  eat  quod  cerium         \g 

reddi  potest      Cf     Ramsidh   Pande   v     Balgobind   (1)      As   in   the   present        !. 

case  the   property   has   passed   to   a   third   party  for  consideration   and  not     APPEL- 
only  is  the  description  not  as  clear  as  is  required  by  Section  21,  but  the       IJLTE 
registration   itself   purports   to   be   of   property    other   than    immoveable,    I      CIVIL. 
think  plaintiff   is  entitled   to   a   decree. 

I  would  allow  this  appeal  and,  setting  aside  the  decree  of  the  Lower 
Appellate  Court,  restore  so  much  of  the  decree  of  the  District  Munsif  as 
awards  to  plaintiff  possession  of  the  land  Plaintiff  is  also  entitled  to 
mense  profits  from  date  of  suit  to  date  of  getting  possession  of  the  pro- 
perty— the  same  to  be  ascertained  in  execution  of  the  decree — and  to 
his  costs  throughout  to  be  paid  by  first,  second  and  fourth  defendants 

SUBRAMANIA     AvYAU,     J  — I    Concur 


18     M.    328. 

[368]   APPELLATE   CIVIL 
Before    Mr    Justice    Best  and   Mr    Justice   Subramarua   Ayyar 


UNNI  AND  OTIIEHS   (Defendants  Noa    3  to  5),   Appellants  v    NAQAMMAL 
AND  OTHERS  (Plaintiffs  and  Defendants  Non    1  and  2  ayd  Second 

Defendant's    Representative),    licspondenta  * 
[25th  and  26th  February  and  13th  Mai  eh,   1895  ] 

Mortgage  —  Subsequent    agreement  —  Covenant    to    pay    an    additional    sum  —  Charge  — 
Tacking. 

In  a  suit  on  a  mortgage,  dated  1878,  it  appeared  that  the  premises  had  been 
moitgaged  in  1874,  but  the  mortgagor  hnd  been  left  in  possession  under  a  lease, 
and  that  a  suit  brought  by  the  mortgagee  (on  the  rent  reserved  by  the  lease  fall- 
ing into  arrears)  was  compromised  in  1877  on  the  terms  that  Rs  3,680  should  be 
paid  together  with  the  amount  secured  by  the  mortgage  of  1874  The  instrument 
of  compromise  was  not  registered  and  the  amount  was  not  paid 

Held,  that  the  plaintiffs'  mortgage  was  subject  to  the  mortgage  of  1874  only 
and  not  to  the  arrangement  comprised  in  Ihe  compromise 

Qucere  •    whether  the  compromise  would,  if  registered,  have  charged  the  land 
with  Rs   3,680,  or  whether  its  effect  was  merely  to  make  the  equity  of  redemp- 
tion conditional  on  payment  of  that  amount,  in  such  a  manner  as  not  to  affect 
the  rights  of  the  subsequent  mortgagee 
IR.,  9  C  W.N    780  (791),  HOC    248  (251)  ] 

APPEAL  against  the  decree  of  E  K  Knslman,  Subordinate  Judge  of 
South  Malabar,  in  original  suit  No  7  of  1893 

Suit  to  recover  principal  and  interest  due  on  a  mortgage,  dated  the 
16th  March  1878,  and  executed  by  the  deceased  father  and  uncle  of 
defendants  NOB.  1  and  2  in  favour  of  the  plaintiff  No.  1  to  secure  the 
repayment  with  interest  of  the  sum  of  Rs  4,  (MX)  Defendants  Nos.  3  to 
5  were  the  assignees  of  one  Varadan  Patter  to  whom  the  lands  had  pre- 
viously been  mortgaged  on  the  6th  April  1874  for  Rs  20,000  and  on  the 
7th  April  1874  for  Rs  1,000.  It  appeared  that  Varadan  Patter  after 
the  execution  of  his  mortgages  demised  the  mortgage  premises  on  lease 
to  the  mortgagor,  and  subsequently  in  1877  instituted  a  suit  against  him  to 


*  Appeal  No.  97  of  1894 
(1)  9  A.  158. 
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recover  possession  of  the  property  with  arrears  of  rent.    That  suit  was 
MARCH    compromised  and  a  document  was  executed  in  the  following  terms :  — 
13^  "  ftazi  presented  under  Section  375  of  the  Civil  Procedure  Code  by 

1       "  Vakil  Ramanatha  Ay\ar  for  Varadan  Patter,  plaintiff  in  [369]  original 

A*PEL-    "  suit  No«  24  of  1.877'   and  ky  Vakil  3 ankara  Menon  for  first  defendant 
LATE      "  Govinda  Mannati 

CIVIL.  "  The  subject-matter  of  the  above  suit  has  been  talked  before  and 

— —       "  adjusted  by  mediators  as  follows: — first  defendant  shall,  on  the  third 

ISM. 398.  "  Makarom  next,  pay  plaintiff  675  parahs  of  paddy  out  of  rent  accruing 

44  due  up  to  1053,  and  the  sum  of  Rs.  3,680  being  value  of  paddy  due  on 

44  account  of  balance  pattam  and  the  costs  of  the  suit  shall  be  paid  by 

44  the  first  defendant,   together  with   the   sum   of   Rs.   21,000   which   the 

44  plaintiff  has  to  get  from  the  properties  mentioned  in  the  plaint;   till 

44  payment  the  first  defendant  shall  pay  4,319  parahs  of  paddy   and  50 

cocoanuts  inclusive  of  interest  of  644  parahs  at  the  rate  of  5J  parahs 

41  of  paddy  per   10  fanams  due  on  the   said  sum   in  Kanni   (September- 

4<  October)    and    Makarom     (January-February)    commencing    from     1054 

44  (1878-79)." 

The  following  decree  was  passed  on  the  presentation  of  the  razi- 
namah  •  — 4  4  The  Court  doth  order  and  decree  in  the  terms  of  the  said 
44  razinamah  that  on  account  of  the  rent  for  1053  (1877-78)  the  first 
44  defendant  do  pay  plaintiff  675  parahs  of  paddy  or  their  value  according 
<4  to  the  market  rate  at  execution,  and  that  the  suit  be  in  all  .other  respects 
44  dismissed  assessing  first  defendant  with  his  costs." 

The  question  in  the  present  suit  was  whether  the  plaintiffs'  mortgage 
was   subject  to  the   mortgages  of   1874   only,   or  whether  his  rights  were 
affected  by  the  transaction  of  1877  also.     The  Subordinate  Judge  decided 
this  matter  in  favour  of  the  plaintiff  and  passed  a  decree  accordingly. 
Defendants  Nos    8  to  5  preferred  this  appeal 
Sarikaran   Nayar,    for   appellants 
Sundara  Ayyar,  for  respondents  Nos.    1  and  2. 

JUDGMENT. 

SUBRAMANIA  AvYAR,  J. — This  is  a  suit  for  the  recovery  of  the  amount 
due  under  a  mortgage  executed  to  the  first  plaintiff  on  the  16th  March 
1878  by  the  father  of  the  defendants  Nos.  1  and  2.  The  defendants 
Nos  3  to  5  are  the  assignees  of  the  rights  of  one  Varadan  Patter  to 
whom  the  father  of  defendants  Nos.  1  and  2  had  executed  two  prior  mort- 
gages, one  for  Rs  20,000  and  the  other  for  Rs.  1,000  on  the  6th  and  7th 
April  1874,  respectively 

Varadan   Patter,   having  been   entitled   to  the  possession  of  the  pro- 
perty as  mortgagee,  leased  the  same  to  the  mortgagor.     The  [870]  mort- 
gagor lessee  failed  to  pay   the  rents   and  Varadan   Patter  brought   a  suit 
against  him  in  1877  for  the  recovery  of  arrears  of  rent  and  the  possession 
of  land.     The  disputes  were  amicably  adjusted  and  a  razi  petition  was  put 
in  on  the  30th  October  1877.     The  portions  of  the  compromise  material 
for  our  present  purpose  are  as  follows: — 44  The  first  defendant  (father  of 
4  the  defendants  Nos.   1  and  2)  shall,   on  the  third   Makarom  next,   pay 
4  plaintiff    (Varadan   Patter)   675   parahs   of   paddy   out   of   rent    accruing 
4  due  up  to  1053  and  the  sum  of  Rs    3,680  being  value  of  paddy  due  on 
4  account  of  balance  pattam  shall  be  paid  by  ,the  first  defendant,  together 
4  with  the  sura  of  Rs.   21, OCX)  which  the  plaintiff  has  to  get  from  the 
4  properties  mentioned  in  the  plaint;  till  payment  the  first  defendant  shall 
4  pay  4,319  parahs  of  paddy   and   50  cocoanuts  inclusive   of   interest   of 
4  644  parahs  at  the  rate  of  5$  parths  of  paddy  per  10  fanams  due  on  the 
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"  said  sum  in  Kannl  (September-October)  and  Makarom  ( January -Febru- 

"  ary)     commencing     from     1054     (1878-79)."     These     terms     were     not 

embodied  in  the  decree  which  was  passed  on  the  compromise      The  only 

question,   we  have  to  determine  in  this  appeal,   is  whether  the  plaintiffs 

(respondents)  are  entitled  to  redeem  the  property  under  mortgage  io  the 

third,   fourth  and  fifth  defendants   (appellants)  without  paying  them  Bs, 

9,680  in  addition  to  the  Us    21,000  admittedly  due  under  the  mortgages 

of   1874.     The   Subordinate   Judge   decided   in  favour  of  the   respondents 

On  behalf  of  the  appellants  it  is  argued  that  the  Subordinate  Judge  was   H-M.368. 

wrong  and  that  he  should  have  held  that  the  respondents  were  bound  to 

pay  Rs.  8,680  as  well  as  the  Us.  21,000;  the  razi  having  created  a  charge 

upon  the  land  for  the  former  amount  also      In  my  opinion  the  razi  does 

not  create  a  charge  for  the  amount  in  question  as  the  appellants  contend 

I  see  no  words  in  it  which  either  expressly  or  by  implication  create  any 
lien  on  the  land      The  language  of  the  document  appears  to  be  more  con- 
sistent with  the  construction  suggested  for  the  respondents,  viz  ,  that  the 
razi  only   imposes   an   obligation   on   the   mortgagor   to  pay   the   said   sum 
along  with   the   Rs     21,000  before   he   claims  redemption      If   the   parties 
intended  to  create  a  charge  for  the  Rs    3,680,   it  was  quite  easy  to  use 
apt   words   to  give   effect    to   such   intention      But,    on   the    contrary,    the 
language  employed  falls,  in  my  view,  far  short  of  what  the  parties  would 
have  said,  had  the  idea  of  creating  a  charge  been  clearly  in  their  minds 
The  only   circumstance   relied   upon  on   behalf  of  the   appellants  m    [371] 
support  of  their  contention  is  that  the  total   sum  payable   at  the  time  of 
redemption   is  Rs.   24,680  which   includes  Rs     3,680  in   question      This  is 
not,    however,    inconsistent    with    the    argument    for   the    respondents    who 
concede  that  so  far  as  the  mortgagor  is  concerned  he  must  pay  both  the 
sums  before  he  can  ask  for  the  surrender  of  the  lands,  he  having  contracted 
to  do  so      On  the  other  hand,  the  manner  in  which  reference  is  made  in 
the  document  to  Rs    3,680,  coupled  with  the  provision  therein  made  about 
the  payment  of  interest  on  the  sum,   rather  points  to  the  view  that  the 
amount   was  looked   upon  by  the   parties   as   constituting   a   debt   distinct 
from  the  Rs.   21,000  and  standing  on  quite   a  different   footing  from  the 
latter  which  carried  no  interest      This  construction  is  in  accordance  with 
Han  Mahadaji  Savarkar  v    Balambhat  Raghunath  Khare  (I)  and  Yaahvant 
Shenvi  v.   Vithoba  Sheti  (2)      In  the  first  case  the  mortgagor  of  an  estate 
gave    to   the   mortgagee    subsequently    to    the    date    of    the    mortgage    two 
successive  money   bonds,   in  each  of  which  it   was   stipulated  that   if  the 
amounts    were    not   paid    on    the    due    date    the\    should    take    priority    of 
the  amount  due   under  the  mortgage,    and  that  redemption   of   the  mort- 
gage should  not  be  claimed    until    the    bonds    had    been    satisfied      The 
assignee   of   the   equity   of   redemption    sued    for   possession   of    the    estate" 
on   payment   merely   of  the   mortgage   money      His  claim   was   upheld  by 
Sargent,  C.  J  ,   and  Mr    Justice  Kemball,  who  rjuled  that  the  two  subse- 
quent bonds  did  not  create  a  further  charge  on'  the  mortgaged  premises, 
although  they  would  prevent  the  original  mortgagor  from  redeeming  with- 
out paying  their  amounts      In  the  second  case  the  learned  Chief  Justice 
observed  — "  We  think  that  the  Subordinate  Judge  was  right  in  his  con- 
"  struction  of  the  mortgage  deed  (Exhibit  29)      There  are  no  words  in  that 
14  instrument  which  expressly  make  the  old  debt  of  Rs,  100  a  charge  on  the 

II  property.  The  mortgagor  undertakes  to  pay  it  tggether  with  the  Rs    64 
"  when  he  takes  back  the  land  and  also  agrees  to  the  mortgagee's  continu- 


(i)   9  B,  233, 


(2)    12   B    231 
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ing  in  the  enjoyment  of  the  land  till  he  pays  off  both  the  debts;  but  thesfe 
provisions  are  satisfied  by  construing  them  as  intended  to  make  the  equity 
of  redemption  conditional  on  the  payment  of  both  the  debts.  This 
construction,  moreover,  receives  corroborution  from  the  allusion  to  the 
old  debt  as*  a  distinct  and  separate  transaction  which  would  have  [872] 'no 
significance  if  the  intention  was  to  make  the  Rs.  100  a  charge  equally 
with  the  Rs.  64."  •  < 

Following  these  decisions  T  hold  that  the  razi  did  not  create  a  charge 
for  Rs.  3,680,  but  only  rankos  the  equity  of  redemption  conditional  on  the 
payment  of  that  amount  also 

It  was  next  urged  on  behalf  of  the  appellants  that  even  if  no  charge 
was  created  in  their  favour,  the  obligation  to  pay  Rs.  3,680,  undertaken 
by  the  mortgagor,  is  equnlly  binding  on  the  respondents  claiming  from 
him  under  a  subsequent  mortgage,  and  in  support  of  this,  reference  was 
made  to  the  principle  embodied  in  Section  -40  of  the  Transfer  of  Property 
Act.  At  first  I  was  inclined  to  think  that  there  was  some  force  in  this 
argument,  but  further  consideration  convinces  me  that  that  contention 
is  not  sound  For  the  obligation  respecting  the  payment  of  Rs.  3,680, 
arising  out  of  the  contract  between  the  mortgagor  and  Varadan  Patter, 
cannot  properly  be  said  to  be  one  annexed  to  the  ownership  of  the  land 
under  mortgage  as  laid  down  in  Section  40.  And  the  cases  in  which  the 
principle  relied  on  has  been  applied  will  be  found  to  be  such  as  involved 
obligations  directly  connected  with  the  ownership  of  immoveable  property, 
though  they  do  not  amount  to  interests  therein  or  easements  thereon. 
But  the  obligation  in  question  here  is  quite  unlike  the  class  of  obligations 
dealt  with  in  those  cases  and  a  typical  instance  of  which  is  furnished  by 
Tulk  v.  Moxhay  (1)  where  it  was  held  that  a  covenant  between  vendor  and 
purchaser  on  the  sale  of  land  that  the  purchaser  and  his  assignees  shall 
use  or  abstain  from  using  the  land  in  a  particular  way  will  be  enforced  in 
equity  against  all  subsequent  purchasers  with  notice.  In  other  words, 
the  obligation  so  to  be  enforced  must  amount  to  an  equity  attached  by 
the  owner  to  the  property  itself.  I  hold  that  is  not  the  case  here  and  f 
am  of  opinion  that  the  obligation  to  pay  Rs.  3,680,  though,  of  course, 
binding  upon  the  mortgagor,  is  not  binding  upon  parties  who  have  subse- 
quently acquired  from  him  for  value  an  interest  in  the  mortgaged  pro- 
perty. This  view  is  supported  by  the  decision  in  Han  Mahadaji  Savarkar 
v.  Balambhat  Rayhunath  Khnre  (2)  already  quoted,  in  which  Sargent, 
C.  J.,  and  Kemball,  J.,  held  that  the  assignee  of  the  equity  of  redemption 
was  entitled  to  redeem  without  paying  the  unsecured  debt  which  the 
original  mortgagor  had  contracted  to  pay  along  [373]  with  the  mortgage 
amount  notwithstanding  that  the  assignor  himself  had  he  been  the  plaintiff 
would  have  been  prevented  from  redeeming  without  paying  the  two 
amounts.  A  different  view  was  however  taken  in  AUukhan  v.  Roshan 
Khan  (3),  but  the  authorities  quoted  in  the  judgment  from  the  Boman 
and  the  French  Laws  do  not  go  to  the  length  to  which  Duthoit,  J.,  pro- 
ceeded in  that  case.  They  only  allow  tacking  of  the  description  contended 
for  in  the  present  case  against  the  mortgagor.  They  do  not  lay  down  that 
a  similar  consolidation  of  unsecured  and  secured  debts  is  allowable  against 
subsequent  purchasers  for  value.  It  is  true  that  such  consolidation  or 
tacking  has  been  permitted  under  special  circumstances  against  a  beneficial 
donee  of  the  debtor  in  ftayho  Oovind  Parajpe  v.  Balvant  ArArit  Gole  (4). 
But  the  rule  followed  there  is  not  founded  on  any  principle  of  equity.  It 
is  merely  to  avoid  circuity  of  action,  so  that  the  creditor  may  not  be  driven 

(1)2  Phill.  774  (778).  (2)  9  B.  233.  (3)  4  A.  85.  uTTBTroil 
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to  enforce  by  separate  proceedings  the  claims  to  which  the  operation  of 
law  or  the  act  of  the  mortgagor  has  rendered  the  same  person  liable;  but 
the  tacking  of  the  debts  on  the  principle  of  avoiding  circuity  is  inapplic- 
able to  the  case  of  persons  in  the  position  of  the  respondents  against 
whom  the  creditor  has  no  equity.  (See  Fisher  on  Mortgages,  4th  edition, 
paga*  573-4).  It  is  therefore  difficult  to  see  on  what  principle  the  obliga- 
tion of  the  mortgagor  in  the  present  cnse  is  to  be  saddled  on  the  respond- 
ents who  are  subsequent  mortgagees  . 

In   the    view   I    have   taken,    it    is    unnecessary    to    consider   the   other   ISM. 368 
points  raised.     I  would  dismiss  the  appeal  with  costs. 

BEST,  J. — I  am  of  opinion  that  it  was  the  intention  of  the  parties 
to  make  the  additional  Rs  9,680,  a  charge  on  the  property  originally  mort- 
gaged for  Us.  21, (XX)  to  Vnradan  Patter  whose  assignees  the  appellants 
are,  and  that  if  the  razmamah  Exhibit  I  had  been  registered  the  plaintiffs' 
subsequent  mortgage  under  Exhibit  A  would  have  been  subject  to  the 
appellants'  prior  mortgage  for  Rs  24,680  But,  as  the  razinamah  was 
not  registered,  no  valid  charge  was  created  thereby  and  the  Subordinate 
Judge's  decree  is  correct 

I  concur,  therefore,  in  dismissing  this  appeal  with  costs 


18  M.  374. 

[374]   APPELLATE  CIVIL 
Before    Mr    Justice   Beat  and   Mr    Justice   Subramania   Ayyar 


HAMANUJA   AYYANGAR   AND   OTHERS    (Plaintiff's    Representatives), 

Appellants   v 
NARAYANA   AYYANOAR  AND  OTHERS   (Defendants  Noa     1   to  7), 

Respondents.* 
[26th  and  27th  April,   1893,  and  18th  March,   1895.] 

Limitation  Act — A\,t  XV  of  1877,  Section  12 — Delay  in  obtaining  copies  for  the  purpose 
of  appeal — Res  judicata — Champerty — Speculative  purchase — Public  policy — 
Contract  Act— Act  IX  of  1872,  Section  23 

In  a  suit  for  land  worth  Rs.  2,300  the  plaintiff  claimed  under  a  conveyance 
executed  to  him  by  defendant  No  I  shortly  before  suit  in  consideration  of 
Rs  250  The  property  had  previously  belonged  to  the  father,  since  deceased,  of 
the  first  defendant's  wife  and  her  sister  defendant  No  2  Shortly  after  the 
father's  death  a  suit  for  maintenance  was  brought  by  his  sister-in-law  against  his 
widow  and  two  daughters,  in  which  the  then  defendants  alleged  that  the  property 
now  in  question  had  been  given  by  him  to  the  wife  of  the  plaintiff's  vendor,  and 
the  Court  recorded  a  finding  that  the  gift  was  valid  Defendant  No  2  now 
raised  a  plea  that  the  gift  to  her  sister  had  not  been  accompanied  by  possession 
and  was  invalid,  and  she  asserted  title  in  herself  under  the  will  of  her  mother, 
under  which  title  she  had  been  in  possession  for  ten  ^ears 

The  Court  of  First  Instance  passed  a  decree  fur  the  plaintiff,  the  judgment  and 
decree  bearing  date  the  2Qth  of  September.  Defendant  No  2,  being  desirous  of 
appealing  tn  forma  paupens  applied  for  copies  on  the  following  day  Stamp 
papers  were  called  for  on  ihe  «*8th  of  October,  but  were  not  produced  by  the  3ist, 
when  the  application  was  struck  off  under  the  copyist  rules  On  the  6th  of 
November  a  petition  was  put  explaining  the  circumstances  which  prevented  the 
stamps  being  produced  within  the  penod  of  thiee  days,  and  praying  for  restora- 
tion of  the  previous  application 

Held,  (i)  that  the  application  of  the  6th  of  November  must  be  considered  a 
continuation  of  the  forme*  one  for  the  purpose  of  computing  the  time  allowed 
by  the  Limitation  Act  within  which  an  appeal  should  be  preferred  to  the  District 
Court ,  
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"1895  ^  ^at  ^e  seco!Rl  defendant  was  not  precluded  by  the  proceedings  in 

\r  the  former  suit  from  raising  the  plea  above  referred  to; 

iviARCH  (3)  t|jat  th^  piaintiff's  purchase,  which  was  found  by  the  District  Judge 

**•  not  to  be  a  champertous  transaction,  was  not  void  as  being  contrary  to  public 

-  policy. 

APPEL-  [F,  25  B   74  (78)  ;  R.,  2  NL  K    17  (2T)  ;  D.,  29  M.  51  «?  (517)  ] 

LATL  SECOND  appeal  agairmt  the  decree  of  C.  H.  Mounsey,  Acting  District 

CIVIL.  Judge  of  Salem,  in  appeal  suit  No.  95  of   1891,  reversing  the  decree  of 

-  P.  A.   Lakshmana  Chetti,  District  Munsif  of  Tirupatore,  in  original  suit 
WM.374.  No>  401  of  1889. 

[378]  Suit  to  recover  possession  of  certain  land.  It  was  alleged  in 
the  plaint  that  the  property  had  previously  belonged  to  Srinivasaraghava- 
chari  since  deceased;  that  he  had  given  it  to  his  daughter,  the  first  defend- 
ant's wife,  who  had  remained  in  possession  until  hetr  death  in  1879; 
that  thereupon  her  son  had  entered  into  possession  and  retained  it  until 
his  death  in  1880,  and  that  thereupon  the  title  to  the  property  devolved 
on  defendant  No.  1,  who  sold  it  to  the  plaintiff  on  the  25th  March  1889 
for  Rs.  250.  Defendant  No.  2  put  in  a  written  statement  to  the  effect 
that  she  and  the  first  defendant's  wife  were  sisters;  that  the  alleged  gift 
to  the  former  was  unaccompanied  by  possession  and  invalid;  that  on 
the  death  of  Srinivasaraghavachnri  the  property  passed  to  his  widow, 
and  that  she  devised  it  by  will  to  defendant  No.  2  who,  since  then  had 
been  in  possession  by  herself  or  her  tenants. 

It  was  proved  that,  in  original  suit  No.  67  of  1894,  a  sister-in-law  of 
Srinivasaraghavachari  sued  his  widow  and  two  daughters  for  maintenance, 
seeking  to  have  the  amount  awarded  to  her  created  a  charge  on  the 
family  property.  The  defence  was  that  the  widow  had  inherited  nothing 
from  her  husband,  that  a  part  of  his  estate  had  been  sold  to  the  present 
defendant  No.  2,  and  the  rest,  including  that  now  in  question,  had  been 
given  to  the  other  sister,  namely,  the  wife  of  the  present  defendant  No.  1 
In  that  suit  it  was  held  that  the  gift  in  question  was  valid,  but  the  decree 
made  no  reference  to  this  matter.  The  District  Munsif  held  that  in  view 
of  that  finding  in  the  previous  suit,  it  was  not  open  to  the  present  defend- 
ant No.  2  to  claim  title  through  her  mother,  and  disposing  of  the  remain- 
ing issues  in  favour  of  the  plaintiff,  he  passed  a  decree  as  prayed,  the 
judgment  and  decree  of  the  District  Munsif  bearing  date  29th  of  September 
1890. 

On  the  29th  of  November  defendant  No.  2  preferred  an  appeal  in 
forma  pauperis  to  the  District  Court  It  appeared  that  copies  of  the 
District  Munsif  's  decree  and  judgment  were  applied  for  on  the  80th  of 
September.  The  decree  was  only  ready  on  the  28th  of  October  on  which 
date  stamps  were  called  for.  On  the  31st  of  October  the  application  was 
struck  off  under  the  copyist  rules  for  the  reason  that  no  stamps  had  been 
produced.  The  stamps  were  produced  on  the  following  day;  the  applica- 
tion for  copies  was  renewed  on  the  6th  of  November,  stamp  papers  were 
called  for  on  the  8th,  the  copy  was  ready  on  the  18th,  and  delivered  on 
the  19th  November,  but  the  District  Munsif  's  Court  failed  to  attach 
[378]  the  value  slip  to  the  copy  of  the  judgment  until  thp  26th  of 
November. 

The  District  Judge  admitted  the  appeal  and  reversed  the  decree 
appealed  against,  holding  that  the  case  was  unaffected  by  the  previous 
suit  and  that  the  plaintiff's  purchase  was  no£  enforceable.  He  said  that 
regard  being  had  to  the  value  of  the  property  which  was  about*  Jfo.  2,800, 
and  the  other  circumstances  in  the  case  he  was  not  able  to  consider 
that  the  plaintiff  had  entered  on  tl^e  litigation  bona  fide,  and  that  the  case 
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WBB     accordingly  governed     by     Goculdaa     Jogmohandaa     v.     Laklnmda*         IOQC 

Khimji  (1)  .    IOT»» 

This   second  appeal   was  preferred   by    the  representatives  ol   plaintiff    X   toCH 
since  deceased. 


Pattabhirama  Ayyar,  for  appellant 
Venkatarama  tiarma,  for  respondent  No    2 

J  UDGMENT 


APPEL- 
LATE 
CIVIL, 


Ifc  IB  first  urged   that  the  District  Judge  admitted  the  appeal  alter  it    WM.374 
had  become  time-  barred 

The  judgment  of  the  Court  ol  First  Instance  is  dated  29th  September, 
and  this  also  is  the  date  of  the  decree  The  appeal  was  filed  on  the  29th 
November  The  time  allowed  for  an  appeal  by  Article  170  oi  Schedule*  II 
of  the  Limitation  Act  is  thirty  days  from  the  date  ol  the  decree 

The  question  is  "whether  an>,  and  what  deduction  of  lime  is  to  be 
made  under  Section  12  of  the  Limitation  Act  Tt  is  not  material  to  deter- 
mine the  precise  date  on  which  the  decree  was  actually  signed,  since  the 
date  on  which  the  judgment  was  pronounced  must  be  taken  as  also  the 
date  of  the  decree  under  Section  205  of  the  Code  ol  Civil  Proceduie, 

The  application  for  copies  of  judgment  and  decree  was  made  on  the 
30th  September,  i  e  ,  the  day  following  that  on  which  the  judgment  wa& 
delivered  It  was  not  till  28th  October  that  stamp  papers  were  called 
for,  and,  on  the  same  not  being  pioduced  during  the  next  three  days,  the 
application  was  struck  off  on  the  31st  idem  under  the  Copyists'  Rules 
On  the  6th  November,  petition  was  put  m  explaining  the  circumstances 
which  prevented  the  stampfc  being  pioduced  within  the  three  days,  and 
praying  for  a  restoration  of  the  previous  application  On  this  application 
the  District  Munsif  passed  an  order  directing  that  copies  should  be  [377] 
granted,  but  that  it  should  be  left  to  the  discretion  of  the  District  Judge 
to  decide  whether  the  second  application  should  be  treated  fib  a  continua- 
tion of  the  previous  one 

Though  we  are  nob  prepared  to  accept  the  opinion  of  the  Judge  that 
the  date  on  which  the  decree  was  actually  signed  is  in  itself  material, 
we  agree  in  the  conclusion  at  which  he  has  arrived,  namely,  that  the 
appeal  is  within  time,  as  we  are  of  opinion,  that  the  application  of  6th 
November  must  be  considered  a  continuation  of  the  former  one,  and  tins 
being  done,  the  appeal  is  within  30  days  after  deducting  the  tune  allowed 
under  Section  12  of  the  Limitation  Act 

It  is  next  contended  that  the  Judge  is  wrong  m  holding  the  defend- 
ant's plea  to  be  not  res  judicata  The  first  defendant's  wife  and  second 
defendant  were  co-defendants  m  the  former  suit,  and  as  between  them 
there  was  no  active  controversy  either  as  to  the  factum  or  as  to  the 
validity  of  the  deed  of  gift,  but  the  gift  wa6  set  up  by  both  of  them  jointly 
with  the  object  of  defeating  the  suit  of  the  then  plaintiff  The  Judge  is 
therefore  right  in  holding  the  defendants'  plea  to  be  not  res  judicata 

It  is  lastly  contended  that  the  Judge  is  not  warranted  m  dismissing 
the  suit  on  the  ground  that  the  sale  to  plaintiff  was  champertous  Though 
the  second  issue  raises  the  question-  of  the  bond  fides  and  validity  of  the 
sale,  it  is  not  sufficiently  specific  to  direct  the  attention  of  the  parties  to 
the  question  whether  it  is  champertous  The  Judge,  no  doubt,  points  out 
circumstances  showin  the  transaction  to  be  one  of  a  gambling  nature,  but 
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we  think  that  a  specific  issue  is  necessary  to  give  plaintiff  a  fair  opportun- 
MARCH    ^y  °^  s^lowing  that  the  transaction  was  otherwise. 

jg  We  shall,  therefore,  ask  the  Judge  to  try  the  following  issue:  — 

1  '  Whether  the  plaint  sale  i£  invalid  as  being  champertous. ' 

APPJEL-  Either  party   can   adduce   fresh   evidence,   and   the   finding  is   to   be 

LATE      submitted   within  one   month   after  the  re-opening  of  the  Court.     Seven 
CIVIL,     days  after  the  finding  is  posted  up  in  this  Court  will  be  allowed  for  filing 

objections. 

18  M. 374.  In  compliance  with  the  above  order,  the  then  District  Judge  submit- 

ted a  finding  which  concluded  as  follows:  — 

"  I  should  say  that  there  is  no  proof  that  the  transaction  was  of  a 
"  champertous  nature — in  the  technical  sense  of  the  word.  There  [378] 
"  is  no  proof  that  there  was  any  agreement  a|9  to  division  of  spoil.  What 
14  we  have  is  a  sale  (consideration  for  which  probably  passed)  of  property 
"  for  only  about  one-ninth  or  one-tenth  of  its  market  value  to  an  out- 
"  sider,  who  would  have  to  try  his  luck  in  a  very  doubtful  litigation  there- 
"  on.  The  purchase  was,  therefore,  of  a  very  speculative  kind  though  not 
"  champertous.  On  the  further  question  whether  such  a  transaction  is 
"  opposed  to  public  policy,  I  have  not  been  a&ked  for  an  opinion,  and  I 
41  therefore  refrain  from  expressing  any  opinion." 

This  appeal  again  coming  for*  final  hearing  the  Court  delivered  judg- 
ment as  follows :  — 

JUDGMENT  (FINAL). 

The  Judge's  finding  is  that  the  purchase  by  plaintiff  from  first  defend- 
ant was  a  speculative  transaction  though  not  champertous.  It  has  been 
held  by  the  Bombay  High  Court  in  Gopal  Ramchandra  v.  Oangarani 
Anandishet  (1)  that  a  similar  transaction  was  not  bad  on  the  ground  of 
being  against  public  policy.  Following  that  decision,  we  set  aside  the 
decree  of  the  Court  below  and  remand  the  appeal  for  disposal  according 
to  law. 

The  costs  in  this  Court  will  abide  and  follow  the  event. 


18  M.  378. 

ORIGINAL  CIVIL. 
Before  Mr.   Juitice  Subramania  Ayyar. 


BANGAMMAL  (Plaintiff)  v.  VENKATACHARI  (Defendant)* 
[14th  August,  1895.] 

Fraudulent  conveyance — Collusive  decree — Fraud  on  creditors — Fraudulent  purpose 
carried  out — Suit  by  legal  representative  of  the  fraudulent  transferor  and  judg- 
ment-debtor to  set  aside  conveyance  and  restrain  execution  of  decree 

A,  with  the  intention  of  defeating  and  defrauding  his  creditors,  made  and  de- 
livered a  promissory  note  to  B  without  consideration,  and  collusively  allowed  a 
decree  to  be  obtained  against  him  on  the  promissory  note,  and  conveyed  to  B  a 
house  in  part  satisfaction  of  the  decree :  and  it  appeared  that  certain  of  A's 
creditors  were  consequently  induced  to  remit  parts  of  their  claims.  A  having 
died,  his  widow  and  legal  representative  under  Hindu  law,  now  sued  B  to  have 
the  [37§]  promissory  note  and  the  conveyance  set  aside  and  to  have  the  de- 
fendant restrained  by  injunction  from  executing  the  decree : 

*  Civil  Suit  No.  60  of  1894. 

.— See  on  appeal  20  M.  323— Ed.J 

(i)  44  B.  72. 
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Held,  (i)  that  the  plaintiff  was  nul  entitled  to  relief  in  respect  of  the  pro- 
missory  note  and  the  decree,  although   she  was  not  personally  a  party  to  the     . 
fraud,  inasmuch  as  she  claimed  through  A  by  whose  contrivance  and  collusion   AUG- 
the  defendant  was  enabled  to  obtain  the  decree , 

(2)  that  the  plaintiff  was  not  entitled  to  have  the  sale  set  aside  inasmuch 
as  there  had  been  at  least  a  partial  carrying  into  effect  of  the  illegal  purpose  in  a        NAL 
snbstantial  manner  ClVlL. 

IK..  27  C    231   (233),  33  C    967  "4  CLT    22^10  CWN    650,  20  M    32b  (330),  20        

M    333  (337),  31   M    97=i8  MLJ    \*\=3  MLT   240,  Jl  M    485=18  MLJ     WM.3T8. 
576=4   MLT    331,  63   PR    1898,  UBR    (1897—1901)    544   (550),   D,  23  R 
406  (411),  23  CV460  (474)  1 

SUIT  to  declare  invalid  as  against  the  plaintiff  a  mortgage,  a  gale- 
deed  and  a  decree  on  a  promissory  note  The  facts  of  the  case  appear 
sufficiently  for  the  purpose  of  this  report  from  the  judgment  of  the  High 
Court. 

Sundaram  Sastn,  for  plaintiff 

The  Advocate-General  (Hon  Mr  Spnny  Branson)  and  Mr  J  G 
Smith,  for  defendant 

JUDGMENT. 

The  plaintiff,  who  is  the  widow  and  legal  representative  of  one  Vira- 
sami  Ayyangar,  deceased,  sues  to  set  aside  (1)  the  mortgage  ot  ceitam 
lands,  dated  the  3rd  June  1891,  executed  by  Virasami  to  the  defendant,  (2) 
the  decree  in  civil  suit  No  319  of  1891  on  thd  file  of  this  Court  obtained 
by  the  defendant  against  Virasami  in  1892  on  a  promissory  note,  also  dated 
the  3rd  June*  1891,  and  (3)  the  deed  of  sale  of  a  house,  dated  the  14th 
March  1898,  executed  by  the  latter  to  the  former  and  for  an  injunction 
restraining  him  from  enforcing  the  said  mortgage  and  the  jsale  and  from 
executing  the  decree 

The  material  allegations  of  the  plaintiff  are  that  the  late  Virasami, 
who  traded  and  earned  on  business  in  Madras  and  in  the  mofussil,  having 
got  into  debt  about  the  year  1891,  in  collusion  with  the  defendant,  for  the 
purpose  of  defrauding  his  creditors,  executed  the  mortgage  and  the 
piomissory  note  for  Rs  5,442  of  the  3rd  June  1891,  without  receiving 
consideration  for  either  of  them,  and  allowed  the  defendant  to  bring  suit 
No.  319  of  1891  referred  to  above  on  the  latter  document,  and  obtain  n 
decree  therein,  and  executed  the  sale-deed  of  the  14th  March  1893  in  part 
satisfaction  of  the  amount  alleged  to  be  due  under  the  said  decree 

The  defence  is  that  the  mortgage,  the  promissory  note,  the  decree, 
and  the  sale-deed  were  all  obtained  bona  fide 

The  questions,  to  be  decided1  are  whether  the  said  allegations  of  the 
plaintiff  or  any  of  them  are  true,  and,  if  so,  whether  she  is  entitled  to  nny 
and  what  relief 

[380]  On  behalf  of  the  plaintiff  nine  witnesses  were  called  and  Exhi- 
bits A  to  H  produced,  and  on  behalf  of  the  defendant  he  himself  was 
examined  and  twelve  documents  filed. 

The  first  witness  for  the  plaintiff  Hajagopalachari  stated  that  he  was 
a  gumastah  under  Virasami  Ayyangar  up  to  1891 ;  that  about  the  middle 
of  that  year  Virasami  communicated  to  him  his  intention  to  get  up  certain 
documents  in  the  name  of  the  defendant  for  the  purpose  of  making  it 
appear  that  his  debts  amounted  to  at  larger  sum  than  it-  was  in  reality, 
and  thereby  inducing  his  Creditors  to  accept  from  him  in  full  satisfaction 
of  the  amount  dye  to  them  less  than  they  were  justly  entitled  to,  that  the 
witness  objected  to  Virasami  attempting  to  commit  any  such  fraud  and 
that  in  consequence  mraunderstandyigB  arose  between  Virasami  and 
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1895      himself  which  led  to  his  quitting  the  service  of  the  former.     It  appears 
AUG.  14.  tnat  Virasami  brought  in  1891  a  charge  of  embezzlement  against  the  wit- 

_L    '  ness  and  also  that  subsequent  to  Virasami's  death  there  have  been  quarrels 
ORIGI-     al?d  criminal  complaints  between  the  defendant  on  the  one  hand  and  the 

NAL      witness  and  his,  father  on  the  other.     Moreover  the  witness  is  the  plaint- 
ClvjtL.     iff  8  brother  and  his  father  is  managing  the  suit  foi-  her.     In  tjUese  circum- 

stances  1  am  unable  to  attach  any  weight  to  the  evidence  of  this  witness. 

ISM. 378.          The  second,  the  fourth,  and  the  ninth  witnesses  for  the  plaintiff  said 
nothing  in  support  of  her  case. 

The  fifth  and  the  seventh  witnessed  were  called  to  prove  that  the 
defendant  is  not  possessed  of  much  property.  They  spoke  to  the  extent  of 
the  lands  alone,  held  by  him  in  two  or  three  villages,  which  do  not  appear- 
to  be  very  valuable. 

The  third  and  the  sixth  witnesses  gave  material  evidence.  Virayya 
Naidu,  the  third,  Stated  that  Virasami  and  his  son-in-law  Narasimnm- 
chari  who  traded  together  owed  him  in  October  1891  Bs.  9,600  and  odd; 
that  in  that  month  Virasarni  and  Narasimmachari  came  and  represented 
to  him  that  they  could  pay  only  Bs.  5,000,  and  that  lie  accepted  that 
amount  in  full  discharge  of  his  claim,  as  he  was  unwilling  to  undertake 
the  trouble  and  expense  of  litigating  with  them  in  connection  with  certain 
fraudulent  acts,  which  he  had  come  to  know  Virasami  had  committed  for 
the  purpose  of  defeating  the  rights  of  his  creditors.  The  entry  in  his 
account  book,  dated  the  9th  October  1891  (Exhibit  C)  supports  his  state- 
ment that  lie  gave  up  Ks.  4,000  and  odd  out  of  the  amount  due  to  him. 

[381]  The  sixth  witness  Thiruvengadathan  Chetti  who  is  a  partner 
in  a  firm  carrying  on  business  under  the  Style  of  King  and  Co.,  stated 
that  Virasami  and  Narasimmachari  owed  the  firm  in  1891  over  Bs.  6, (XX), 
that  suit  No.  339  of  1891  on  the  file  of  this  Court  was  brought  against 
them  by  the  firm  for  the  amount  so  due,  and  a  decree  obtained  for  the 
same,  that  -when  steps  were  taken  to  execute  the  decree,  Virasami  Stated 
that  he  was  unable  to  pay  the  whole  amount,  and  that  consequently  in 
August  1893,  the  firm  received  Bs.  2,7t50  in  full  satisfaction  of  the 
decree. 

The  remaining  witness  Narasimmachari,  the  partner  and  son-in-law 
of  Virasami  and  undivided  nephew  of  defendant,  was  called  for  the  plaintiff. 
But  he  entirely  supported  the  case  of  the  defendant,  who  himself 
gave  evidence  in  his  own  favour. 

In  dealing  with  the  transactions  impeached  by  the  plaintiff,  it  will  be 
convenient  to  take  up  the  mortgage  first,  as  it  is  to  some  extent  a  distinct 
transaction  from  the  promissory  note  of  the  same  date.  By  the  said 
instrument  of  mortgage,  the  lands  and  houses,  which  belonged  to  Virasarni 
in  certain  villages  in  the  Karvetnagar  zemindari,  were  mortgaged  for 
Bs.  3,740  made  up  of  six  items.  The  largest  of  these  is  Bs.  2,000,  which 
the  defendant  stated  he  undertook  to  pay  to  Narasimmachari 's  mother  at 
the  request  of  Virasami,  on  account  of  the  amount  that  Narasimmachari 
had  borrowed  on  the  security  of  his  house,  and  paid  to  ViraSami  a  short 
time  before  the  mortgage  to  the  defendant.  The  remaining  Bs.  1,740  con- 
sists of  moneys  said  .to  have  been  paid  on  five  different  occasions  by  the 
defendant  to  or  on  account  of  Virasami  to  enable  the  latter  to  redeem  cer- 
tain jewels  which  he  had  pledged,  and  which  belonged  to  his  wife  and  his 
daughters  who  insisted  that  the  properties  should  be  got  back  and  returned 
to  them.  There  is  no  doubt  that  Narasimmachari 's  house  was  mortgaged 
to  the  plaintiff's  second  witness  for  Bs.  2,000  as  alleged  by  the  defend- 
ant, and  it  ife  probable  that  Virasami  wanted  to  repay  the  amount  to 
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his  son-in-law,  and<  requested  the  defendant  to  undertake  to  pay  the  same         1&9S 
to  his  mother  ab  stated  m  the  instrument  ot  mortgage      This  item  therefore   ^UG  ^4 
appears    not    to    be   fictitious,     As    to   the   remainder    KB,    1,740    there   IB       _]_ 
nothing  to  cpntradict  the  statements  of  tin;  defendant  and  Narasimmachan     ORIGI- 
that  the   several   amounts   making   up   the  said   sum   wore   paid   to  or   on       NAL 
account  ul  Virasumi  as  alleged  on  behalf  of  the  defendant      There  is  other     CIVIL. 

evidence  than  that  of  the  said  poisons  to  show  that,  as  a  matter  of  fact, 

Virawimi  ([3S2]  had  pledged  the  jewels  icf erred  to  above,  and  that  they  WM.Sfi- 
were  redeemed  about  the  time  the  mortgage  to  the  defendant  was  executed. 
The  testimony  adduced  on  behalf  of  the  plaintiff  to  prove  that  the  defend- 
ant did  not  possess  sufficient  property  to  enable  him  to  advance  the 
Us  1,740,  which  he  says  he  actually  paid  to  Virasami,  or  on  his  account 
does  not  satisfy  me  that  he  was  too  poor  to  raise  that  sum  I  am  therefore 
of  .opinion  that  the  plaintiff  has  failed  to  establish  that  the  mortgage  in 
question  was  executed  fraudulently  without  consideration 

The  next  question  is  as  to  the  promissory  note  Exhibit  H,  the  decree 
thereon  and  the  sale  ot  March  1893  The  piomissory  note  purports  to 
have  been  executed  tor  Us  5,442,  uf  this  amount  it  is  stated  that  all  but 
Rs  600  were  found  due  upon  a  settlement  of  accounts  evidenced  by 
Exhibit  IV,  dated  6th  May  1891  The  first  item  mentioned  in  this 
exhibit  is  Us  700  stated  to  be  the  value  ol  the  pioduce  of  the  defendant's 
own  lands  in  Punimangudu  village,  and  alleged  to  have  been  delivered  by 
the  defendant  to  Virasarm  from  1877  to  1891  annually  The  next  item 
of  KB  1,600  is  stud  to  be  the  value  oi  the  defendant's  shaie  of  the  pro- 
duce derived  from  the  lands  which  belonged  to  Virasumi  in  the  village  of 
Mamandur,  and  which  wore  cultivated  by  the  defendant  undei  an  agree- 
ment that  he  wa$  to  take  the  kudivaiam  shaie,  and  pay  Viuisami  the 
melvaram  The  defendant's  case  is  that  he  handed  over  eveiy  year 
from  1877  to  1891,  not  only  the  melvuiam,  but  his  own  kudi- 
varam  also  Now  it  is  admitted  that  Virasami  nevei  interfered 
with  the  cultivation  of  either  the  defendant's  lands  to  which  the 
first  item  relates,  or  his  ov\n  to  which  the  second  item  relates,  and 
that  the  defendants  alone  attended  as  the  business  \\]\\  in  these  cncum- 
stances  the  defendant  guve  to  Virnsairn  the  pioduce  oi  his  o\\n  hinds  and 
hie  kudivaram  share  out  of  the  produce  ot  Virahanrn's  lands,  is  not  satis- 
factorily explained  And  it  is  curious  that  though  the  lands  were  not  let 
out  for  a  fixed  money  rent,  >et  the  annual  yield  theiefrom  turned  out, 
throughout  14  years,  to  be  uorth  exactl\  Us  170  eaoh  yem  as  Exhi- 
bit IV  states  The  thud  item  consists  of  Rs  600  pimcipal  and 
Rs  1,00$  interest  thereon  And  the  principal  is  alleged  to  have  been 
tha  sum  that  the  defendant  got  in  1877  when  his  daughter  was  mai- 
ned,  tram  hei  husband's  family,  partly  for  the  expen&os  connected  with 
the  marriage  ceremonies,  and  paitly  for  jewels  to  be  made  for  her  It 
is  stated  hpwever  that  no  portion  of  the  Rs  600  was  spent  during  the 
[$83]  marriage  or  in  making  the  jewels,  but  that  the  whole  was  lent  to 
Virasami  and  remained  in  his  hands  up  to  1891  This  appears  to  be  highly 
improbable ,  The  fourth  and  the  last  item  consists  of  Rs.  350  and  of 
Rs  504  interest  thereon  The  foimer  is  said  to  be  the  sale  proceeds  of 
the  defendant's  deceased  wife's  jewels  alleged  to  have  been  handed  over 
by  the  defendant  to  Virasiirm  in  1880  ami  sold  b\  the  latter  If  the 
different  sums  of  money  referred  tn  above  had  been  leallv  lent,  it  is  likely 
that  the  defendant  would  have  secured  some  written  evidence  eontempora- 
nepus  with  the  loans,  but  no  such  writing  is  produced  Again  it  is 
unlikely  that  the  interest  would  have  \feen  allowed  to  accumulate  for  such, 
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long  periods  as  eleven  and  fourteen  years  us  stated  in  Exhibit  IV.     I  am 
AUG  14    ^nere^ore  constrained  to  say  that  the  items  set  out  in  Exhibit  IV  appear 
_'„       to  me  to  be  altogether  fictitious  and  the  settlement  therein  alleged  a  sham. 
ORIGI-  The  sum  of  Ks.  600,  which,  with  the  Rs.  4,842  specified  in  Exhibit 

Hxu       -^»  makes  up  the  amount  for  which  the  promissory  note  wafc  executed, 
CIVIL,     is  s*xl  to  have  been  paid  by  the  defendant  to  Virasami  between  the  date 

of  Exhibit  IV  and  that  of  the  promissory  note.     To  establish  this  payment 

MM. 376.  there  is  no  evidence  beyond  the  statement  of  the  defendant,  and  Exhibit 
III,  which  was  produced  to  support  it.  It  is  an  agreement  executed  by 
Virasami  to  the  defendant,  wherein  the  former  promised  to  repay  the 
said  Rs.  600  with  interest  on  demand  when  this  amount  had  already  been 
included  in  the  promissory  note,  dated  the  3rd  June.  What'  necessity 
there  was  for  executing  a  further  document  about  it  nine  days  later,  is 
not  properly  explained.  Exhibits  IV,  H  and  III  all  seem  to  me  to  have 
been  collusively  got  up  to  support  an  untrue  claim. 

This  view  is  confirmed  when  1  consider  the  circumstances  in  which 
Virasami  was  placed  at  the  time  the  said  documents  came  into  existence, 
and  the  subsequent  conduct  of  the  parties  in  connection  with  suit  No.  319 
of  1891,  the  proceedings  in  which,  as  1  shall  presently  show,  synchronises 
with  those  of  No.  339  of  1891  in  a  very  remarkable  manner. 

From  the  evidence  of  the  plaintiff's  first,  third  and  fifth  witnesses, 
it  is  quite  clear  that  Virasami  was  greatly  indebted  in  1891,  and  was 
exerting  himself  to  get  his  creditors  to  take  in  full  satisfaction  of  their 
claims  much  less  than  what  they  were  entitled  to.  Exhibit  C  shows  as 
already  stated  that  in  October  of  that  year  the  plaintiff's  third  witness 
actually  gave  up  more  than  Rs.  4,000  out  of  a  debt  of  Rs.  9,000  and  odd. 
On  the  18th  November  1891  [384]  Messrs.  King  and  Company  instituted 
suit  No.  339  of  1891  against  Virasami  and  Narasimmachari  for  the  recovery 
of  Rs.  6,000  and  odd,  obtained  a  decree  on  the  2nd  February  1892  and 
applied  for  execution  in  February  1893  The  defendant's  suit  No.  319  was 
also  instituted  in  November  1891,  the  decree  was  passed  in  March,  1892, 
and  an  application  for  execution  was  put  in  March  1893.  At  the  instance 
of  Messrs.  King  and  Company  notice  was  issued  in  their  suit  to  Virasami 
and  Narasimmachari  to  show  cause  why  the  decree  should  not  be  executed 
and  it  was  served  on  them  on  the  22nd  February  1893.  On  the  14th 
March  1893  Virasami  executed  Exhibit  G  conveying  his  house  to  the 
defendant  in  part  satisfaction  of  the  decree  in  suit  No.  339  of  1891 ;  and  cv/o 
days  afterwards  the  defendant  presented  the  application  for  execution  refer- 
red to  before  asking  for  a  warrant  for  the  arrest  of  Virasami  (Exhibit  XI). 
Narasimmachari  admitted  that  he  assisted  the  defendant  in  getting  this 
application  filed  and  was  actually  present  when  it  was  verified  by  the 
defendant  in  Court.  It  is  also  admitted  that  at  this  time  the  defendant  and 
Narasimmachari  on  the  one  hand  and  Virasami  on  the  other  were  friendly 
to  each  other,  as  they  afterwards  continued  to  be  up  to  Virasami 's  death  in 
December  1893.  It  seems,  therefore,  extremely  unlikely  that  the  defendant 
really  wanted  to  arrest  Virasami  who  was  his  sister's  sou.  Nor  would 
Narasimmachari  have  taken  an  active  part  in  seeing  Exhibit  XI  filed  if  he 
believed  that  it  was  seriously  intended  to  proceed  against  his  father-in-law. 
Again  if  the  sale-deed  of  the  14th  March  were  a  bona  fide  transaction, 
would  it  have  been  followed,  within  48  houis  of  the  execution  of  the 
document  evidencing  it,  by  an  application  for  the  arrest  of  the  vendor  by  the 
vendee  who  were  close  blood  relations  of  each  other?  Would  the  nephew 
not  have  been  able  to  persuade  his  uncle  to  refrain  from  proceeding  against 
his  own  person?  At  all  events  would  some  reasonable  time  not  have  been 
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given  to  a  judgment- debtor  placed  in  circumstances  in  which  Virasami  was 

then  placed  to  enable  him  to  arrange  tor  the  payment  of  the  balance  of  the   ^        ,* 

decree    amount?     The    execution    of    the    sale-deed   on    the    14th    and    the       

presentation  of  Exhibit  XI  on  the  16th  appear  to  me  to  have  been  clearly     QRIGI- 
mtended  to  put  pressure  upon  King  and  Company  who  were  then  trying  to       NAL 
execute  their  decree  to  come  to  terms,  which  they  did  five  months  after-      CIVIL 

wards  by  accepting  in  satisfaction  of  the  whole  claim  Rs    2,750  which  was 

less  than  half  of  the  decree  amount,  As  to  possession  of  the  house  after  ISM. 378. 
the  alleged  sale,  it  is[3Sfl]  admitted  that  Virasarm  resided  there  till  his 
death  without  paying  any  rent,  though  he  agreed  to  do  so  under  Exhibit  V 
executed  by  him  on  the  16th  Maicli,  the  very  day  on  which  the  application 
for  a  warrant  for  his  arrest  was  filed  b}  the  defendant — Exhibit  VIII,  dated 
the  16th  March  and  Exhibits  VI  and  Vll,  dated  the  17fch  of  the  same  month 
and  Exhibit  IX,  dated  the  1st  May  1893,  are  rent  agreements  executed  by 
certain  tenants  who  occupied  portions  of  the  house  other  than  those  in 
Virasami's  possession  and  yet  the  stamp  papeis  on  which  they  are  written 
were  sold  to  Virasami  This  en  cum  stance  ulso  shows  that  Hie  was 
getting  up  evidence  to  suppoit  the  sale  I  hold  fclieiefore  that  the  decree 
in  suit  No  319  of  1891  was  collusivel^  obtained  on  the  promissory  note 
Exhibit  H,  executed  without  consideration,  for  the  purpose  of  defeating 
the  rights  of  Virasami's  creditors  and  that  the  sale-deed  Exhibit  O  execut- 
ed in  part  satisfaction  of  that  decree  is  fraudulent 

The  next  question  is  whether  the  plaintiff  is  entitled  to  set  aside 
the  decree  and  the  sale,  as  to  both  of  which  my  finding  upon  the  facts 
is  in  her  favour 

First  as  to  the  decree,  the  authonlies  art1  distinctly  against  the  pro- 
position that  the  plaintiff  is  entitled  to  impeach  it  Vcnkatiamannii  v 
Viramma  (1),  Chenvirappa  v  Putta/jjja  (2)  In  the  former  case  A  had 
obtained  a  decree  against  B  in  execution  of  which  lie  was  put  in  possession 
of  certain  land  by  pioclamation,  the  land  being  in  the  possession  of  tenants 
A  subsequently  sued  B  and  the  tenants  to  recovei  possession  of  the  same 
land,  B  pleaded  that  the  decree  obtained  by  A  was  the  result  of  collusion 
between  himself  and  A  in  fraud  of  B's  creditors  It  was  held  that  it  was 
not  open  to  B  to  raise  this  plea  Parker,  J  ,  there  said,  "  although  when  u 
11  contract  or  deed  is  made  for  an  illegal  or  immoral  purpose,  a  defendant 
11  against  whom  it  is  sought  to  be  enforced  may  not  for  his  own  sake  but 
"  on  grounds  of  general  policy  (Per  Lord  Mansfield  in  Holman  v  Johnson 
"  (3)  and  Luckmidaa  Khimji  v  Mulyi  Ganyi  (4)  )  show  the  turpitude  of 
11  both  himself  and  the  plaintiff,  it  is  otherwise  when  a  decree  has  been 
11  obtained  by  the  fraud  and  collusion  of  both  the  parties  In  such  a  case 
11  it  is  binding  upon  both,  Ahmedbhoy  Hubibhoy  v  Vullecbhoy  Cassum- 
11  bhoy  (5)  and  Prudham  v  Phillips  (6)  " 

[386]  In  the  other  case  cited  by  me  above,  the  party  who  sought  to 
get  rid  of  the  fraudulent  decree,  was  the  plaintiff,  and  the  facts  and  the 
decision  there  were,  so  far  as  the  point  I  arn  now  dealing  with  is  concern- 
ed, these  In  1874  the  plaintiff  Puttappa  bought  a  house  from  G, 
but  caused  the  conveyance  to  be  executed  by  G  m  the  defendant 
Chenvirappa'w  name  This  was  done  with  the  object  of  protecting  the  pro- 
perty against  the  claims  of  the  plaintiff's  creditors  Thn  plaintiff  occupied 
the  house,  obstensibl>  as  tenant  of  the  defendant,  for-  a  nominal  rent 


(i)  10  M    17. 
(4)  5  B  295. 


(2)   H   B    708 
(5)  £  B.  703 
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In  1880  the  defendant  brought  a  suit  against  the  plaintiff  to  recover  posses- 
AUG.  14.   8i°n  °f  ^e  house,  and  obtained  an  ex-parte  decree.     He  applied  for  execu- 

tion  of  the  decree,  but  allowed  the  execution  proceedings  to  drop.     In  1888 

ORIGI-    he    made    a    fresh    application    for    execution.       Thereupon    the    plain- 

NAL  tiff  filed  a  suit  for  a  declaration  of  his  title  to  the  house  in  question  and 

CIVIL,  of  hib  right  to  retain  possession  alleging  that  the  defendant  was  a  mere 

benamidar;    that    the    sale-deed    and    ex-parte    decree    were    sham    and 

18  M. 378.  collusive    transactions    in    fraud    of    the    plaintiff's    creditors.       It    was 

held  that  the  plaintiff  was  bound  by  the  decree  passed  in  1880  in 
the  defendant's  favour  though  it  was  a  collusive  decree,  and  that  the 
plaintiff  could  not  get  the  judgment  set  aside  which  the  defendant  had 
obtained  against  him  by  his  own  contrivance.  After  an  elaborate  exami- 
nation of  the  authorities  on  the  point,  West  and  Birdwood,  JJ.,  who 
decided  the  case  just  cited,  conclude  with  the  observation  that  "  a  party 
"  to  a  collusive  decree  is  bound  by  it,  unless  possibly  when  some  other 
"  interest  is  concerned  that  can  be  made  good  only  through  his."  No 
such  interest  being  at  stake  in  the  case  before  me,  I  must  hold  that  the 
plaintiff  is  not  entitled  to  set  aside  the  decree,  even  though  she  was  not 
personally  a  party  to  the  fraud,  inasmuch  as  she  stands  in  the  shoes  of 
Virasami,  through  whom  she  claims  and  by  whose  contrivance  and  collu- 
sion the  defendant  was  enabled  to  obtain  the  decree  sought  to  be  set  aside. 
The  dictum  in  Matheie  v.  Hanbury  (1)  in  favour  of  the  proposition  that  in 
such  cases  the  legal  personal  representative  of  a  party  committing  the 
fraud  stands  in  a  better  position  than  the  latter  has  been  held  to  be 
erroneous  by  Lord  Selborne,  L.C.,  in  Ayerst  v  Jenkins  (2). 

With  reference  also  to  the  sale  of  the  14th  March  1893,  it  seems  to 
me  that  the  plaintiff  is  in  law  not  entitled  to  any  relief.  Before  [887] 
stating  the  specific  ground  which  disentitles  her  to  relief  it  is  necessary 
to  notice  briefly  the  state  of  the  law  on  the  point.  The  result  of  the 
authorities  may  be  summed  up  thus.  The  mere  fact  that  an  assignment 
has  been  made  for  an  illegal  purpose  does  not  of  itself,  prevent  the  Court, 
at  the  instance  of  the  assignor  from  interfering.  Where  the  purpose,  for 
which  the  assignment  is  made  is  not  carried  into  execution  and  nothing 
is  done  under  it,  the  mere  intention  to  effect  an  illegal  object  when  the 
assignment  is  executed,  does  not  deprive  the  assignor  of  his  right  to  re- 
cover the  property  from  the  assignee  who  has  given  no  consideration  for  it. 
But  it  is  otherwise  where  the  illegal  purpose  or  any  material  part  of  it  is 
carried  out  (May  on  Fraudulent  and  Voluntary  Dispositions,  second  edi- 
tion, pages  471  and  472;  Chenvirappa  v.  Puttappa  (3)  already  cited,  and 
Kearley  v.  Thomson  (4).  In  stating  the  law  thus,  I  have  not  omitted  to 
consider  the  cases  of  Srcemutty  Debia  v.  Bimola  Soonduree  (5)  and  By- 
kunt  Nath  Sen  v.  Goboollah  Sikdar  (6).  If  they  were  intended  to  lay 
down  a  rule  differing  from  that  enunciated  above,  those  decisions  cannot 
be  accepted  as  correct.  The  unqualified  language  used  by  Sir  R.  Couch, 
C.J.  in  the  former  case  and  by  Markby.  J.,  in  the  latter,  has  been  comment- 
ed upon  in  Chenvirappa  v.  Puttappa  (3),  already  referred  to  and  where  the 
question  under  consideration  is  discussed  in  all  its  bearings.  Referring  to 
those  cases,  West  and  Birdwood,  JJ.,  observe:  "  These  decisions  go  a  long 
"  way  towards  enabling  a  party  to  a  dishonest  trick,  by  which  his  creditors 
"  may  have  been  defrauded  to  get  himself  Reinstated  when  his  purpose 
"  has  been  served,"  and  again,  "  amongst  the  English  cases,  from  which 

(i)  2  Vern.  187.  ~~ (2)  L.R.  16  Eq.  281! 

(3)  ii  B.  708.  U)  L.R.  24  Q.B.D.,  742. 

(5)  21  W.R.,  (C.R.  422  (424))-      €  (6)  24  W.R.  (CR.)  391. 
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11  the    pnnciplea    stated    m   the    Caleutta    decisions   have    been    drawn,    it       1*95 

would  not  be  easy  to  find  an}   in  uJmjh  a  plaintiff  seeking  to  have  hie    AUO  ^ 
"  own  bolemn   act   bet   aside   simplv    and   solel)    in    his   own   interest,    has        __    * 
"  succeeded  in  getting  the  formal  act  to  be  replaced  b>   the  real  intention     QHIGI- 

when  that  intention  involved  a  traud  on  third  parties  "     Nearly  all  the       ^AL 

reported  English  cases  up  to  1887  when  Chcnvua^pa  \    Puitappa  (1)  was      CIVIL 

decided  are  noticed  by  West  and  LJird\\ood,  JJ  ,  but  Kcailey  \    Thomson        _ 

(2)  which  lays  down  a  more  qualified  rule  than  that  apparently  adopted  b^    18  M.  378. 

the  said  learned  Judges  had  nob  been  decided  then  and  inu)   be  considered 

here         Then  Fry,    LJ,    who   deliverrd   the  judgment   ol   the   Court   aaid 

[388J    "  I  hold,    therefore,    that   where   there   has   been   a   partial   uarrymg 

"  into  effect  of  an  illegal  pmpose  in  a  substantial  manner,  it  is  imposible, 

though  there  remains   something  not   performed,   that   the   money,    paid 

"  under  that  illegal  contract  can  be   recoveied  back,"    and  he  made  the 

following  remarks  which  seem  to  show  that  the  tendency  of  judicial  opinion 

is  in  favour  of  making  the  rule  ever  stucter,   "  there  is  suggested  to  us  a 

third  exception,  which  is  relied  on  in  the  present  case,  and  the  authority 

"  fci   which  is  to  be  found  in  the  judgment  of  the  Court  of  Appeal  in  the 

case  of  Tayloi  v    Bowers  (3)      In  that  case  Melhsh,   L    J  ,  in  delivering 

judgment  siiys  at  page  BOO  —  '  il  mi/ne\  is  paid,  01  goods  delivered  for  an 

illegal  piupose,  the  peison  who  has  so  paid  the  money  or  delivered  the 

goods  may  iccover  them  back  before  the  illegal  purpose  is  carried  out  ' 

"  It  is  lamaikable  that  this  proposition  ib,  ab  J  believe,   to  be  found  in  no 

enrhei   case  than  Taiflot  \    Btttct'iu  (3),  \\hich  occurred  m  1869,  and  not- 

withstanding the  \er^  high  authority  of  the  learned  Judge  who  expressed 

"  the  la\\  in  trie  terms  which  I  have  read,  I  cannot  help  saying  for  myself 

"  that  1  think  the  extent  of  the  application  of  thai  principle,  and  even  the 

"  principle  itselt,  may,  at  some  tune  heiealtei,  lequue  consideration,  if  not 

"  in  tins  Court,  yet  in  a  higher  tribunal     1  am  glad  to  find  that  m  express- 

ing that  vieu  I  have  the  entile  concurrence  of  the  Lord  Chiel  Justice 
It  is  cleai,  theretoie,  that  the  leims,  in  \\hich  the  Calcutta  decisions 
referred  to  above  aie  expiessed,  aie  too  \\ide  to  be  accepted  as  containing  a 
strictly  accurate  exposition  of  the  law  on  the  question  under  consideration 
The  only  plausible  argument  in  favour  of  the  contention  that  the 
Couits  ought  not  to  decline  to  grant  lehef,  even  it  the  illegal  purpose  has 
been  completely  01  partially  earned  out  is  that  otherwise  "  they  would  be 
11  assisting  in  a  fiaud  tor  they  would  be  giving  an  estate  to  a  person  when 
"  it  was  never  intended  that  he  should  have  it,"  (Sit'emutty  Debia  v 
Bimola  Soondwee  (4)  )  The  answer  is  that  this  objection  is  allowed  not 
for  the  sake  of  the  defendant,  but  on  grounds  of  general  policy  which  the 
defendant  has  the  advantage  of  eontrai}  to  the  real  justice  as  between 
him  and  the  person  seeking  the  lehet  b)  accident  as  it  were,  (Hoi-man  v 
Johnson  (5)  )  In  such  caseb  the  Couit  (to  borrow  Lhe  language  of  [389  J 
Story,)  "  cannot  but  leave  the  guillj  plaintiff  to  the  consequences  of  his 
"  own  inequity  and  decline  to  assist  him  to  escape  trom  the  toils  which 
"  he  had  studiously  prepared  to  entangle  others  "  (Equity  Jurisprudence, 
page  697)  The  remarks  of  Fi>,  L  J.,  quoted  above,  would  seem  to  throw 
a  doubt  even  upon  the  proposition  that  the  formal  act  may  be  leheved 
against  by  leterence  to  the  real  intention  of  the  parties  in  cases  in  which 
the  transaction  is  still  inchoate  and  the,  transturoi  still  retains  a  locus 
penrtentite. 

'      TiTTTfi  7o«  (-2)  LR   ^4  QBT)    742  (3)  LR    i  QBD   2Qr 

(4)   21  W.R    (C.K),  422  (424)  (5)  Copper,  341,  343- 
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1(05  But  to  lay  down  that  when  that  stage  lias  passed  and  the  illegal  pur- 

Au<3. 14.  Pose  nas  keen  *u%  or  P^^My  carried  out,  the  transferor  is  nevertheless 

L       entitled  to   claim   relief   would   not   only   remove   the   risk   of   the   sham 

ORIGI-    transferor  losing  his  property  which  operates  as  pointed  out  by  West  and 

NAL       Birdwood,  JJ.,  in  Chenvirappa  v.  Pnttappa  (1)  as  a  check  upon  knavery,  but 

CIVIL,     also  stain  the  administration  of  justice  and  make  the  Courts  active  instru- 

ments  for  securing  to  the  guilty  plaintiff  the  fruits  of  his  successful  fraud 

18  M.  378-  — a  position  which  it  is  hardly  necessary  to  say,  is  absolutely  indefensible. 
It  is  clear  therefore  that  assuming  that  the  first  part  of  the  statement  of 
the  law  made  by  me  above  is  still  open  to  reconsideration  as  suggested  in 
Kearley  v.  Thomson  (2)  the  second  part  of  it  is  not  only  supported  by 
authority,  but  is  also  sound  in  principle. 

I  hold  that  the  sale  of  the  14th  March  1893  falls  within  the  second 
part  of  rule  inasmuch  as  the  fraudulent  object  of  Virasami  was  gained 
with  reference  to  two  of  his  creditors  as  proved  by  the  plaintiff's  third  and 
fifth  witnesses,  and  there  has  been  at  least  a  partial  carrying  into  effect  of 
an  illegal  purpose  in  a  substantial  manner  within  the  meaning  of  Kearley  v. 
Thomson  (2). 

The  suit  fails  and  is  dismissed,  but  under  the  circumstances,  without 
costs. 

Branson  &  Branson: — Attorneys  for  defendant. 


18  M.  390=5  MJLJ.  203. 

^         [390J   APPELLATE  CIVIL. 
Before  Mr.  Justice  Best  and  Mr.  Justice  Subramania  Ayyar. 


PKRUNDEVITAYAU  AMMAL   (Plaintiff),   v.   NAMMALVAR 

CHETTI  AND  ANOTHER  (Defendants).*     [21st  February,   and 

4th   March,    1895.] 

limitation  Act — Act  XV  of   1877,  Schedule  II,  Articles  59,  60 — Money  deposited — 
Banker  and  customer — Money  lent — Deposit —  Cause  of  action — Demand 

A,  at  the~suggestion  of  B,  a  shopkeeper,  deposited  with  him  certain  sums  of 
money  on  the  terms  that  the  money  should  be  repaid  with  interest  on  demand 
Tt  appeared  that  B  was  in  the  habit  of  receiving  deposits  from  his  customers  on 
such  terms.  A  having  died,  his  widow  and  administratrix  sued  more  than  three 
years  after  the  date  of  the  deposit  to  recover  the  amount  deposited,  the  money 
having  been  demanded  within  three  years  of  the  date  of  the  suit . 

Held,  that  the  suit  was  governed  by  Limitation  Act,  Schedule  II,  Article  60  and 
not  by  Article  59  and  accordingly  was  not  barred  by  limitation. 
[R.f  29  A.  773=4  A.LJ.  628=A  W.N.  (1907)  263;  6  C.L  J.  535  (541);  15  CP  L  R 

147  (149).] 

CASE  referred  for  the  decision  of  the  High  Court  by  N.  Subramanyam, 
Second  Judge  of  the  Madras  Court  of  Small  Causes,  under  Civil  Procedure 
Code,  Section  617,  and  Presidency  Small  Cause  Courts  Act,  Section  69. 
The  case  was  stated  as  follows :  — 

"  Plaintiff  sues  to  recover  from  the  defendants  Bs.  1,978-2-7.  The 
following  facts  are  proved  before  me :  — 

One  Gopalftkrishnama  Chetti  now  dead,  the  father  of  the  plaintiff  and 
defendants,  was  a  shopkeeper  carrying,  on  business  at  Madras.  In  addition 
to  the  ordinary  business  of  a  shopkeeper,  housed  to  receive  from  some  of 


*  Referred  Case  No.  38  of  1894 
(i)  ii  B.  708.  (2)  L.R.  24  Q.B.D.  742. 
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his  customers  sums  of  money  which  were  repayable  by  him  on  demand 
with  interest  at  different  rates  of  interest  agreed  upon  between  him  and 
them.  One  Rangayya  Chetti,  the  husband  of  the  plaintiff,  who  was  a 
Government  servant,  was  advised  by  the  ^id  Gopalakrishnama  Chetti  to 
deposit  with  the  latter  his  savings  on  thf  usual  terms,  namely,  that  they 
should  be  repayable  on  demand  with  interest  at  12  per  cent  per  annum, 
and  accordingly  he  did  deposit  various  sums  of  money  from  time  to  time 
which,  together  with  interest  at  the  above  rate,  amount  to  the  sum  now 
claimed  in  the  suit  The  said  Rangaya  Chetti  is  now  [391]  dead  and  the 
plaintiff,  his  widow  and  legal  representative,  who  has  obtained  letters  of 
administration  to  his  estate,  brings  the  suit  to  recover  the  sum  due  in 
respect  of  the  above-mentioned  transaction 

The  defendants,  the  sons  of  the  late  Gopalaknshnama  Chetti,  have 
become  partners  in  the  business  carried  on  by  their  father  and  have  suc- 
ceeded to  all  the  rights  and  liabilities  of  the  said  firm;  and  I  find  on  the 
evidence  that  they  are  liable  to  pay  the  plaintiff  the  said  sum  of 
Us  1,978-2-7,  if  the  suit  brought  by  her  is  not  barred  by  the  Statute  of 
Limitations  Whether  the  suit  is  barred  or  not  depends  upon  the  answer 
to  the  question  whether  the  suit  is  governed  by  Article  59  or  60  of  the 
Limitation  Act  If  Article  59  applies,  then  the  suit  is  clearly  barred,  for 
all  the  deposits  by  Jlangavya  Chetti  were  made  more  than  three  years 
before  the  suit. 

In  Ichha  Dhanji  v  Natha  (I)  the  Bombay  High  Court  has  held 
following  the  case  of  Foley  v  Hill  (2)  that  the  relationship  between  the 
parties  to  transactions  of  the  nature  is  that  of  borrower  and  lender,  that 
such  suits  are  governed  by  Article  59  of  the  Limitation  Act  and  that  the 
cause  of  action  in  respect  of  each  deposit  arises  on  the  day  the  deposit  is 
made  On  the  other  hand,  the  Calcutta  High  Court  in  Eshur  Chunder 
Bhadun  v,  Jibun  Kuman  Bibi  (3)  has  held  that  suits  of  this  nature  are 
governed  by  Article  60  of  the  Limitation  Act,  and  therefore  the  cause  of 
action  does  not  arise  until  demand  is  made;  and  if  the  view  held  by  the 
Calcutta  High  Court  is  the  correct  one  plaintiff's  suit  is  clearly  within  the 
time,  as  I  find  on  the  evidence  that  the  demand  was  made  within  three 
years  before  the  date  of  suit  I  am  of  opinion  that  the  view  taken  by 
the  Bombay  High  Court  la  the  more  correct  one,  but  in  view  of  the  con- 
flict of  decisions  and  at  the  request  of  parties,  I  refer  the  following  question 
for  the  opinion  of  the  High  Court  — Whether  the  suit  is  governed  by 
Article  59  or  60  of  the  Limitation  Act  and  sub]ect  to  such  opinion  I 
reserve  my  judgment 

Krishnatami  Chetti,  Sundram   Saatn  and  Kumarasami,  for  plaintiff 

Mr    G    P    Johnstone  and  Venhatramayya  Cheth,  for  defendants 

JUDGMENT 

This  is  a  case  referred  by  the  Second  Judge  of  the  Court  of  Small 
Causes  at  Madras  under  Section  617  of  the  Civil  Procedure  Code,  and  the 
question  submitted  for  our  decision  is  [392]  whether  the  suit  is  governed 
by  Article  59  of  Schedule  II  of  the  Limitation  Act  or  by  Article  60 

So  far  as  we  have  been  able  to  gather  the  facts  of  the  case  from  the 
statement  of  the  Judge  they  seem  to  be  as  follows  The  father  of  the 
defendants  carried  on  business  as  a  shopkeeper  and  banker,  and  the  plain- 
tiff's husband  deposited  with  hirn  certain  sums  of  money  on  the  distinct 
understanding  that  they  were  to  be  repaid  with  interest  on  demand. 
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The  circumstances  that  the  depositor  \uis  a  near  relative  of  the  banker  and 
the  moneys  in  question  (which  were  the  depositor's*  savings)  were  handed 
over  to  the  banker  under  the  advice  or  at  the  suggestion  of  the  banker 
himself,  suem  to  be  mentioned  by  the  Judge  in  the  statement  of  facts  if 
we  understand  him  rightly,  for  the  purpose  of  showing  that  there  was 
something  in  the  nature  of  confidence  reposed  by  the  depositor  in  the 
banker,  and  that  the  transaction  was  not  a  simple  loan,  but  a  deposit 
made  under  special  circumstances. 

If  Article  50  applies,  the  suit  IB  barred,  the  transaction  having  taken 
place  more  than  three  years  before  the  date  of  the  plaint.  But  if  the 
case  is  governed  by  Article  60,  the  suit  is  in  time,  the  suit  having  been 
instituted  within  three  years  from  the  date  of  the  demand. 

For  the  defendant,  it  is  urged,  that  the  money  in  question  is  *  money 
lent  '  within  the  meaning  of  Article  59,  and  Ichha  Dhanji  v.  Natha  (1)  is 
relied  on  as  supporting  this  contention.  For  the  plaintiff  it  is  argued 
that  regard  being  had  to  all  the  circumstances  of  the  case,  the  transaction 
should  be  held  to  be  a  *  deposit  '  falling  under  Article  60  as  laid  down  in 
I  shur -Thunder  Bhaduri  v.  Jibun  Kumari  Bibi  (2). 

We  agree  with  the  latter  contention.  Article  59  should  be  limited 
to  cases  of  simple  loans  not  falling  within  the  class  of  transactions 
specifically  provided  for  by  Article  60.  There  can  be  no  doubt  that  an 
essential  distinction  exists  between  loans  pure  and  simple  to  be  paid  back 
on  demand  and  deposits  with  a  banker  similarly  repayable. 

This  distinction  is  noticed  and  recognised  in  Tidd  v.  Overell  (8) — 
where  North,  J.,  cites  a  passage  from  Pothiej*  in  support  of  his  opinion, 
and  adds  that  that  passage  equally  expresses  the  law  of  England  on  the 
point  under  consideration.  The  statement  of  the  [393]  law  by  Pothier 
runs  thus: — "  where  a  man  deposits  money  in  the  hands  of  another,  to 
"  be  kept  for  his  use,  the  possession  of  the  custody  ought  to  be  deemed  the 
»"  possession  of  the  owner,  until  an  application  and  refusal,  or  other  denial 
"  of  the  right;  for,  until  then,  there  is  nothing  adverse,  and  I  conceive 
"  that,  upon  principle,  no  action  should  be  allowed  in  these  cases  without 
"  a  previous  demand;  consequently,  that  no  limitation  should  be  computed 
"  further  back  than  such  demand."  This  is  also  in  substance  the  view 
taken  by  Wilson  and  O'Kinealy,  JJ.,  in  Ishur  Chunder  Bhaduri  v.  Jibun 
Kumari  Bibi  (2).  The  case  referred  to  above,  however,  seems  to  be  in 
conflict  with  the  decision  of  Sargent,  C.J.,  and  Nanabhai  Haridas,  J.,  in 
Ichha  Dhanji  v.  Natha  (1)  decided  the  year  before,  but  which  does  not 
appear  to  have  been  brought  to  the  notice  of  Wilson  and  O'Kinealy,  JJ. 

The  ruling  in  the  Bombay  case  seems  almost  to  imply  that 
money  deposited  with  a  banker  under  an  agreement  that  it  shall  be 
payable  on  demand  is  in  point  of  law  to  be  treated  as  money  lent  and 
not  as  deposited.  But  doubt  was  thrown  upon  a  very  similar  proposition 
in  Pott  v.  Clegg  (4)  by  Pollock,  C.B.,  who,  referring  to  the  facts  there, 
observed: — "  T  must  certainly,  with  considerable  doubt  and  diffidence, 
"  confess  the  hesitation  of  my  own  opinion,  whether  there  is  not 
*4  a  special  contract  between  the  banker  and  his  customer  as  to  the 
"  money  deposited,  which  distinguishes  it  from  the  ordinary  case 
"  of  a  loan  for  money.  It  seems  to  me  that  is  a  question  for  the  Jury, 
"  who  ought  to  decide  what  is  the  liability  of , the  banker,  and  whether  the 
"  money  deposited  with  him  is  money  lent  or  not;  I  could  not  concur 
"  in  the  judgment  of  the  rest  of  the  Court  without  expressing  this  doubt, 

(i)l|~B.  338.      (2)   16  C.  25.      <3t    (1893)  3  Ch.  154.      (4)  16  M.  4  W.  33* 
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in  which,   however,   they   do  not  partake,   as  they   aro  of  opinion   tlmt 
money  in  the  hands  of  a  banker  is  merely  money  lent  with  the  super- 
added   obligation   that   it   is   to   be   paid   when   called   for   by   the    draft 
of   the  customer  "     We  venture  to  think  that   there  is  nothing  in   the 
relation  between  a  banker  and  his  customei    to  preclude  full  effect  being 
given  to  the  intention  of  the  parties  in  such  transactions      Of  course,  the 
mere  use  of  the  term  '  deposit,'  cannot  alter  the  substance  of  the  transac- 
tion   should   that    be   otherwise   proved    to   be    different      But    whether    a 
particular   [304]  transaction  is  a  '  loan  '  or  a  deposit  is  clearly  a  question 
of  fact  to  be  decided  upon  the  evidence  in  each  case  and  if  Ichha  Dhanji 
v    Natha  (1)  be  intended  to  lay  down  a  different  rule,  we  with  all  deteuince 
to  the  learned  Judged  who  decided  that  case,  are  unable  to  agree  with  that 
decision      The  view  taken  in  the  Calcutta  case  seems  to  us  to  be  moie 
reasonable,  and  we  accordingly  hold  that  this  case  is  governed  by  Aiticle  60 


18  M.  394=2  Weir  17. 

APPELLATE  CRIMINAL 

Before   SIT  Arthur  J     H     Collins,   Kf.,   Chief  Justice,   and 
Mr    Justice    Best 


QUEEN-EMPRESS  v    BASAPPA  *     [8rd  April,   1895] 

Criminal  Procedure  Code — Act  X  of  1882,  Sections  16,  350 — Bench  of  Magistrates — 
Cliange  in  constitution  of  the  Court  during  a  trial 

A  trial  under  the  Town  Nuisances  Act  of  1889  was  begun  before  a  bench  of 
Magistrates  and  adjourned  On  the  adjourned  date  ihe  bench  was  constituted 
differently,  only  one  magistrate  being  present  of  those  who  attended  on  the  first 
occasion ,  but  the  trial  was  proceeded  with  and  resulted  in  a  conviction 

Held,  that  the  conviction  was  illegal  and  should  be  set  aside 
PETITION  *  under    Criminal    Procedure    Code,    Sections    435    and    439, 
praying  the  High  Court  to  revise  the  proceedings  of  C    Ramasesha  Ayyar, 
Deputy  Magistrate  of  Bellary,  in  criminal  appeal  No.  83  of  1894,  affirming 
a  conviction  by  the  Bench  Magistrates  of  Bellary  Town 

The  facts  of  the  case  are  stated  above  sufficiently  for  the  purposes  of 
this  report. 

Sub  ram  am  a  Ayyar,  for  petitioner 

The    Government    Pleader    and    the    Public    Prosecutor    (Mr     E.    B. 
Powell),  in  support  of  the  conviction 

JUDGMENT. 

Following  the  decision  of  the  Calcutta  High  Court  in  Hardwar  Sing  v 
Kheg    Ojha   (2),   with   which   we   entirely   agree,    we  set   aside  the   convic- 
tion and  sentence  and  direct  that  the  fine,   if  paid,  be  refunded  nnd  the 
case  retried. 
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*  Criminal  Revision  Caw  No  30  of  1895 


(2)  20  C.  870. 
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FE&  25-  [398]  APPELLATE  CIVIL. 

— —                   Before  Mr.  Justice  Beat  and  Mr.  Justice  Subramania  Ayyar. 
APPEL-  

J* E  ORB  AND  ANOTHER   (Plaintiffs]  v.   NEJBLAMEOAM  PILLAI 

1SMV.3S5.  AND    OTHERS    (Defendants)*      [25th    February,    189.5.] 

Provincial    Small   Cause   Court's   Act — Act   IX   of    1887,    Schedule    II,   Article   3 — 
Karnam  in  a  zemindari — Officer  of  Government. 

The  plaintiffs  being  the  lessees  of  a  settled  /emindari  brought  a  suit  in  a 

Small   Cause   C  ourt   against  a  karnam   in   the   zemindari   to   recover   damages 

sustained  by  reason  of  the  defendant's  default  in  keeping  certain  accounts,  &c. : 

Held,  that  the  karnam  was  not  an  officer  of  Government,  and  that  the  suit 

was  maintainable  under  the  Provincial  Small  Cause  Court's  Act 

CASE  referred  for  the  orders  of  the  Higli  Court  by  J.  W.  F.  Dumergue, 
District  Judge  of  Madura,  under  Civil  Procedure  Code,  Section  646-B. 

The  case  was  stated  as  follows:  — 

"  The  suit  was  first  filed  in  No.  364  of  1892  on  the  small  cause  side 
of  the  Subordinate  Judge's  Court  of  Madura  (East),  by  the  lessees  of  the 
Sivaganga  Zemindari  against  the  karnam  of  a  village  appertaining  to 
the  zemindari  for  recovery  of  Ks.  405  odd  alleged  to  be  damages,  &c., 
sustained  by  the  plaintiffs  in  consequence  of  the  defendant's  failure  to 
keep  and  give  plaintiffs  inavali,  jama,  and  vasul  bakki  account^  for  the 
said  village  as  required  by  law  and  custom. 

The  Subordinate  Judge,  holding  that  a  karnam  was  a  public  servant, 
and  that  Article  8  of  Schedule  TT  of  the  Provincial  Small  Cause  Courts 
Act,  applied  to  the  case,  returned  the  plaint  for  presentation  to  the  proper 
Court. 

The  plaintiffs  then  filed  the  plaint  on  the  original  side  of  the  District 
Munsif's  Court  of  Mana  Madura  in  No.  175  of  1893.  The  District  Munsif 
has,  by  his  order,  dated  22nd  August  1898,  returned  the  plaint  for  presenta- 
tion to  the  proper  Court,  holding  that  the  suit  is  one  triable  only  by  a 
Small  Cause  Court,  and  that  he  has  no  jurisdiction. 

[396]  An  appeal  was  preferred  to  this  Court  against  the  order  of  the 
District  Munsif,  and  the  appellant  at  the  same  tinue  applied  under  Section 
646-B  for  the  submission  of  the  records  to  the  High  Court,  but  subse- 
quently withdrew  the  application.  A  similar  application  has,  however, 
been  made  by  the  respondent,  and  therefore  in  accordance  with  the  ruling 
contained  in  Simson  v.  McMatter  (1)  and  Suresh  Chunder  Maitra  v.  Krwfo 
Rangini  Dasi  (2),  I  have  the  honour  to  submit  the  records  for  the  decision 
of  the  High  Court.  t  t 

I  may  add  that  in  my  opinion  the  order  of  the  District  Munsif  is 
erroneous  because  it  seems  to  me  that  zemindari  karnam  is  an  officer  of 
Government  within  the  meaning  of  Article  8  of  Schedule  II  of  the 
Small  Cause  Court's  Act.  He  is  certainly  an  officer  whose  duty  it  is  to 
make  authenticate  and  keep  documents  relating  to  the  pec uniary  inter ests 
S  Government  (vide  preamble  and  Section  11,  Clauses  6,  10  and  13  and 
ArticlIlS  oi '  Regulatkm  XXIX  of  1802),  and  therefore  a  public  officer 
wSnt  the  definition  in  Section  2  of  the  Code  of  Civil  Procedure  and  in 
these  respects  I  would  say  he  is  an  officer  of  Government. 

.  *  Referred  Cases  Nos.  6  and  7  of  1894. 

(I)  13  M.  344-  »«<-•**• 
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Mr.   E.  Norton,  for  plaintiff  1895 

Mr    B.   F    Grant,  for  defendants  pEB-  25 

JUDGMENT  A 

APPEL- 

The  question  is  whether  a  karnam  in  a,  settled  zemmdan  la  an  "officer       LATE 
of  Government  "   within  the  meaning  of  Article  3  of  Schedule  II  of  the      CIVIL. 

Small  Cause  Court's  Act  IX  of  1887      The  Subordinate  Judge  appears  to 

have  considered  that  the  phrase  "  officer  of  Government  "  IB  synonymoub    18  M,  395. 
with    "  public   servant  "     Officers   of    Government    are,    no    doubt,    public 
servants,  but  every  public  servant  is  not  an  officei  of  Government      This 
is  clear  from  the  aiticlo  itself  m  which  the  Court  of  Wards  is  expressly 
mentioned,  indicating  that  otherwise  it  would  not  come  within  the  article 

We  are  clearly  of  opinion  that  the  karnam  in  question  is  not  an 
officer  of  Government,  and  that  Article  3  is  no  bar  to  the  suit  m  the 
Small  Cause  Court 
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[397]  APPELLATE  CIVIL 

Bofore  Mr    Justice  Muttusami  Ayyar  and  Mr    Justice  tiest 


SANTAPPAYYA    (Defendant   No     1),    Appellant   v     RANGAPPAYYA 
(Plaintiff),  Respondent*     [4th  and  20th  December,  1894.] 

J-findu  law — Adoption — Adoptive  mother  under  pollution — Subsequent  datta  homam — 
Absence  of  natural  father  at  datta,  homam — Natural  father  and  adoptive  mother, 
members  of  the  same  gotram — Saraswati  Brahmans — Estoppel 

In  a  suit  to  recover  possession  of  certain  land  to  which  the  plaintiff  claimed 
litle  as  ilic  jdu],\d  son  of  a  deceased  Saraswati  Brahman,  it  appeared  that  he 
had  been  laken  in  Adoption  by  the  widow  of  the  deceased  acting  on  the  authoiity 
of  her  late  husband,  that  datta  homam  \vdb  performed  subsequently,  and  that  the 
plaintiff  had  since  been  recognized  as  the  adoptive  son  uf  the  deceased,  and  had 
acted  accordingly  during  a  period  of  twenty- five  years  The  defendant  was  in 
possession  under  a  claim  of  title  as  a  reversionary  heir,  the  widow  having  died 
shortly  before  suit  It  appeared  further  (i)  that  the  widow  was  under  pollution 
at  the  time  ot  the  plaintiff's  adoption,  but  the  pollution  had  ceased  at  the  time 
of  the  datta  homam,  (n)  that  the  natural  father  was  not  present  at  the  time  of 
the  datta  homam,  but  his  wife  took  part  in  ihe  ceremony  with  his  consent 

Semblc  neither  of  the  last-mentioned  circumstances  invalidated  the  adoption, 
but  qnoetc  \vhcthei  the  adoption  was  not  invalid  for  the  icason  that  the  plain- 
tiff's adoptive  mother  was  by  birth  a  member  of  the  same  gntram  as  his  natural 
father 

Held  on  the  evidence,  that  the  defendant  was  estopped  frum  denying  the 
validity  of  the  adoption 

[R,,  JO  A    54Q=5  AM    568= A  W  N    (1908)  231=4  MLT    385,   1^0  PK    1908) 

SECOND  appeal  against  the  decree  of  0  Chandu  Menon,  Subordinate 
Judge  of  South  Canaia,  in  appeal  suit  No  60  of  1893,  affirming  the 
decree  of  M.  Mundnppa  Ban^ein,  Distinct  Munsif  of  Mnngaloie,  in  original 
suit  No.  251  of  1891 

The  plaintiff  fluod  to  ri'eovur  possession  of  certain  land  afc  the  pio- 
perty  of  his  adoptive  f athei ,  Ycnkataramanayya  deceased  The  defendant 
denied  that  the  plaintiff  had  ,been  adopted  as  alleged,  and  claimed  to  be 
the  lawful  reversionary  heir  to  the  estate  of  the  deceased,  and  averred  that 
he  had  taken  possession  of  the  land  in  question  lawfully  on  the  death  u 

*  Second  Appeal  No  .1034  of  1894 
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Manjamma,  the  widow  of  t.he  deceased.  It  appeared  that  Manjamma  had 
taken  the  plaintiff  in  adoption  in  April  1867  under  an  authority  conferred 
on  her  by  her  husband  since  deceased;  that  the  adoptive  mother  was  under 
[398]  pollution  at  the  time  of  the  adoption;  that  after  the  period  of  pollu- 
tion was  over,  the  ceremony  of  datta  homam  was  performed  in  the  absence 
of  the  natural  father  whose  wife  however  took  part  in  it  with  his  consent; 
and  that  the  adoptive  mother  belonged  by  birth  to  the  fcame  gotram  as 
the  natuial  father.  The  District  Munsif  in  paragraphs  9  to  16  of  his 
judgment  set  out  the  evidence,  on  which  he  found  that  the  plaintiff  had 
since  his  adoption  been  treated  as  the  adopted  son  of  Venkataramanayya  : 
it  was  to  the  effect  that  he  lived  with  Manjamma  until  1880;  that  hib  upa- 
nayanam  and  marriage  had  been  performed  in  her  house  and  at  her  charge 
in  the  presence  of  the  members  of  the  family;  that  he  was  in  possession  of 
the  family  idol  and  performed  the  shraddhas  of  the  deceased  member**  of 
the  family;  that  he  had  been  appointed  as  his  adoptive  son  to  succeed 
Venkataramanayya  in  a  caste  office,  and  that  his  adoption  had  been  asserted 
in  previous  litigation.  Both  of  the  Lower  Courts  decreed  in  favour  ot  the 
plaintiff. 

The  defendant  preferred  this  second  appeal. 

Narayana  Ran,  for  appellant. 

Sankaran  Nayar,  for  respondent. 

JUDGMENT. 

The  question  which  arises  for  determination  in  this  appeal  is  whether 
respondent's  adoption  can  be  upheld.  Both  the  Courts  below  have  found 
that  the  adoption  is  proved,  and  that  Manjamma  had  her  husband's  per- 
mission to  make  the  adoption.  These  findings  of  fact,  we  must  accept  in 
second  appeal. 

As  regards  appellant's  contention  that  Manjamma  was  under  pollu- 
tion when  she  adopted  respondent,  the  Subordinate  Judge  has  found  that, 
when  the  pollution  was  over,  the  datta  homam  was  performed,  and  the 
defect  was  cured.  As  to  this,  it  is  urged  by  appellant's  pleader  that,  un- 
less the  gift  and  acceptance  and  the  datta  homam  take  place  at  the  same 
time,  there  can  be  no  valid  adoption.  To  this  contention,  however,  we 
are  unable  to  accede.  The  learned  pleader  overlooks  the  fact  that  during 
the  ceremony  a  formal  gift  and  acceptance  are  repeated  and  they  are 
then  consecrated  by  sacrifice  by  fire  or  homam.  If,  therefore,  the  first  gift 
was  invalid  as  a  religious  act,  because  there  was  pollution,  the  second 
was  perfectly  valid.  Pollution  is  only  a  bar  to  a  religious  act  and 
renders  religious  ceremonies  inefficacious,  but  a  gift  and  an  acceptance 
are  secular  acts  and  they  may  therefore  be  supple-  [399]  mented  by  datta 
homam  after  the  expiration  of  the  period  of  pollution.  It  was  held  in 
Venkata  v.  Subhadra  (1)  that  a  datta  homam  performed  subsequent  to  the 
gift  and  acceptance  validates  the  adoption. 

It  is  then  said  that  the  plaintiff's  natural  father  was  absent  when 
the  datta  homam  was  performed,  and  that  his  absence  invalidated  the 
ceremony.  It  must  here  be  observed  that  it  was  Manjamma  who  received 
respondent  in  adoption,  and  it  was  some  male  proxy  on  her  behalf  that 
should  perform  the  ceremony  according  to  Hindu  usage.  Such  bein^  the 
case,  the  absence  of  plaintiff's  natural  father  is  immaterial.  Respondent's 
mother  was  present  on  the  occasion  and  macte  the  gift  with  her  husband's 
consent,  and  a  gift  so  made  by  a  wife  is  as  valid  as  if  her  husband  was 
present. 
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The  next  contention  urged  on  appellant's  behalf  is  that  Munjarnma's 
father  and  respondent's  natural  father  being  of  the  same  gotiam,  no  legal    _QI£C 
marriage   WHB   possible  between  the  former  in  her  maiden  state   and  the       _'^ 
latter,  and  consequently,  the  adoption  was  m\ahd      The  Courts  below  have     APPEL- 
overruled   this  ob]ection,    on   the  ground   thut   inamage   is   forbidden   only       LATE 
among  sapindas  but  not  among  sagotras      This  view  is  no  doubt  at  ^alLance      QVii 

with  the  Hindu  law    as  explained  by   this  Couit  in  Miualtfu  \     Ranianada J 

(1).     But  the  paities  in  this  case  are  Saiaswati  Brahmans,  and  one  instance       T8  M 
is  mentioned  by  the   Subordinate  Judge  ot   a  marriage  between  poisons  oi         97    B 
the  same  gotram       It  it  were  necessary   to  determine  this  question  toi  the      /I.  L.  J. 
purposes  of  this   appeal,    \ve  should  remit  for  tual   an   issue,    viz  ,   whethei         G6> 
among    Saraswati   Brahmans    in    South   Canara,    marnagc    ib   ptiniiUed    IM 
usage  between   persons  ol   the   same   gotiam        But  ha\mg  regaid  to   the 
special  circumstances  of  this  case,  it  appeals  to  us  that  the  adoption  should 
prevail  by  reason  of  the  doctune  ot  estoppel       These  cncumbtaiiees  are  set 
forth  in  pai  agraphs  f)  to  16  ol'  the  original  judgment  and  in  paragiaph  7  ot 
the   appeal   judgment       In   I'mvatibayamma  v     Ramakutthnai  Ran    (2)    this 
Court  discussed  the  limitation  subject  to  which  the  doctrine  of  estoppel  is 
to  be  applied  m  the  case  of  imalid  adoptions       In  the  case  before  us  the 
adoption   took   place   in    1876,    a   quaitei    ot   a   contuiy    ago,    and    respondent 
has  e\cr  since  been   [400]   i  ecognized  as  adopted  son       Ho  \\as  aged  toui 
or   fi\e   yeais    \vhen   he    \\i\t*   adopted    rind    he    is   now    k.49    ^ears    old       His 
upana^anam   .md  marnage  were  performed  in   the  adoptive  taniih  ,   .ind  he 
is  no  longer  in  n  position  to  lesumc  his  rights  in  his  natuial  tunnh        Puimp 
this     long      period,      Respondent     pei  formed      the      shiaddhas      and      othei 
ceremonies     in   the    ndoptne   famih  ,    and    a  rousm   ol    his   adopti\e   tathei 
presided  on  the  occasion  of  his  upanayanam       Thus,  tho  course  of  uonducl 
of  Manjamma    and   otheis  in   the   adoptno   family   was   such   ab   to   inspue 
the   belief    that    the    communion,    which    a    valid    adoption    eieates    and    is 
intended  Lo  create,  existed       Again,   the  adoption  u  as  made  in  April   1807, 
and   in   the   same    year    Manjammn    applied    foi    an    hoirship    ceitificate   on 
behalf  of  her  minor  adopted  son      Though  appellant  and  his  biothers  ^en- 
then  awaie  of  the  adoption,   the>    did  not   then  oppose  it       Jt  was  in   1870 
that  they  instituted  original  suit  No    ^02  ot    1879  on   the  giound   that  n-^ 
pendent's    father    and    thoA    \\fie    undnided,    but    this    suit    tailed,    as    thr 
Appellate  Court  found  that  the  pioperties  in  rhsp\ite  ^  ere  the  helf-acquued 
properties    of    Pandit    Venlnitaramnnfi^a       Tn     1883     appellant's    hrotliei 
brought   origm-il    suit   No     209   oi    1888   to   set   aside    the    adoption,    -and    it 
was   finally    dismissed    Mb   barrrd       Though    tins    suit    was   brought   by    one 
brother  only,  \t't  it  appears  that  appellant  actively  eo-opeiated  with  linn  in 
conducting  that  suit,   and  did  not  iom  it,   in  order  that  he  might  institute 
separate  legal  proceedings  if  that  suit  failed       After  that  suit  uas  dismissed 
it   appears   that    appellant   gained   over   some   of   the   tenants   and    pinrmed 
afctornments  from  them  in  collusion       Tnder  these  cncumstance^,  \ve  thin1 
that  the  doctrine  of  estoppel  applies,   and  that  appellant  must  be  held   not 
to  be  a  libeitv  to  impugn  the   adoption   at   tins  di^tanee  ot  tin  e 
We  dismiss  this  second   appeal  with  co<4e, 
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[401]  APPELLATE  CBIMINAL. 

Before  Mr.  Justice  Shephard  and  Mr.  Justice  Subramania  Ayyar. 


QUEEN-EMPRESS  v.  MUPPAN.*    [23rd  July,  1895.] 
Penal  Code — Act  XLV  of  1860,  Section  224 — Escape  from  lawful  custody. 

The  accused,  having  been  legally  arrested,  was  subsequently  left  unguarded 
and  he  escaped.  He  was  then  re-arrested,  and  was  tried  and  convicted  under 
Indian  Penal  Code,  Section  224: 

Held,  that  the  conviction  was  right 
[D.,  7  Ind   Gas   329=1)  Cr.  L.J   477-8  M.L.T.  286  (287).] 

CASE  referred  for  the  orders  of  the  High  Court  under  Criminal  Pro- 
cedure Code,  Section  438,  by  E.  A.  Elwin,  Acting  District  Magistrate  of 
Trichinopoly. 

The  case  was  referred  as  follows: —  *> 

"  The  accused  in  the  case  was  charged  under  Secion  224,  Indian  Penal 
Code,  for  escape  from  lawful  custody.  It  appears  from  the  evidence  of  the 
police  constable,  from  whose  custody  he  was  stated  to  have  escaped,  that 
accused  was  left  unguarded  at  the  time  when  tha  escape  was  effected. 
The  sub-magistrate  convicted  the  accused  under  the  above  section. 

11  The  case  is  similar  to  Queen-Empress  v.  Sarabaiya  (1)  and  Queen- 
Empress  v.  NaUan  (2)." 

Counsel  were  not  instructed. 

JUDGMENT. 

We  think  the  accused  was  rightly  convicted.  The  custody  of  a 
prisoner  doejs  not  necessarily  come  to  an  end  because  the  custodian  absents 
himself  for  a  few  minutes.  A  man  legally  arrested  for  an  offence  must 
submit  to  be  tried  and  dealt  with  according  to  law.  If  he  gains'  his  liberty 
before  he  is  delivered  by  due  course  of  law,  he  commits  the  offence  of 
1  escape.'  It  has  been  long  established  that  even  when  the  escape  is 
effected  by  the  consent  or  the  neglect  of  the  person  that  kept  the  prisoner 
in  custody,  the  latter  is  no  less<  guilty,  as  neither  such  illegal  consent  nor 
neglect  absolves  the  prisoner  from  the  duty  of  submitting  to  the  judgment 
of  the  law  (I  Buss.,  5th  edition,  [502]  p.  567,  Koscoe,  llth  edition,  p.  453, 
and  Bishop's  Criminal  Law,  7th  edition,  Section  1104).  Consequently  in 
the  present  case  the  neglect  of  the  police  officer  in  absenting  himself  from 
the  place  where  the  accused  was  detained  when  he  escaped  does  not 
affect  the  accused's  guilt. 

We  decline  to  interfere. 


*  Criminal  Revision  case  No.  222  of  1895. 
(i)  Weir1*  Criminal  Rulings,  p.  1^4          (2)  Weir's  Criminal  Rulings,  p.  125, 
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APPELLATE  CRIMINAL  M*™  3 

Before  Mr   Justice  Best  and  Mr.  Justice  Subrarnama  Ayyar  _ 

-  APPEL- 


PALANIAPPA  CHETTI  AND  OTHERB   (Petitioners)  v    DOHASAMI 
AYYAR  AND  OTHERS  (Respondents)  *    [3rd  May,  1895  ]  CRIMI- 

(  nnnnal  Pioicdwe  Code—  Ait  X  of  1882,   Vection*,   144,  435—  Disputed  /H 


*  Criminal  Revision  Case  No.  177  of   1895 
(O    3  M.  3S| 
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by  Hiyli  Courl.  18  M 

The  District  Temple  (.ommiliLe  dismissed  ihe  Liustees  of  a  cciiam  temple  ami       402=2 
appointed  others     The  dismissed  trustees  ictamed  possession.     A  bieach  of  the       Weir 
peace  having  become  imminent  m  the  opinion  of  a  Deputy  Magistiate,  he  made         ft|. 
an  ordei    under   Criminal   Procedure   (  ode,    Section    144,   directing  the   newly- 
appointed  trustees  not  to  interfere  with  the  temple  or  its  management 

Held,    that   the    High    Court   had    no    powei    to    intei  fere    in    revision    uridei 
Criminal  Proceduic  Code,  Section  435 
[R,  1  S.LR    50  (56)] 

PETITION  under  Criminal  Procedure  Code,  Sections  435  and  489, 
praying  the  High  Court  to  leviae  the  proceedings  of  E.  C.  Rawson,  Acting 
District  Magistrate  of  Tnchmopoly,  affirming  the  order  of  Khadir  Knavaz 
Khan,  Deputy  Magistrate  of  Tnchmopoly 

The  order  sought  to  be  revised  wa&  made  under  Criminal  Proceduic 
Code,  Section  144,  and  it  directed  certain  persons  who  were  the  petitioners 
in  the  High  Court  not  to  mterfeie  with  a  temple  afc  Lalgudi  or  with  its 
management.  These  persons  had  been  appointed  trustees  of  the  temple 
in  question  by  the  ma]ority  of  the  Temple  Committee  of  the  District,  in 
the  place  of  certain  other  persons  who  had  been  dismissed  from  that  office 
by  the  same  authority  Contests  having  arisen  between  the  dismissed 
trustees  and  those  appointed  in  their  places,  the  Deputy  Magistrate,  being 
of  opinion  that  a  breach  of  the  peace  was  imminent,  made  the!  ordei  in 
question  This  order  was  affirmed  by  the  District  [403]  Magistrate,  who 
concurred  in  the  finding  that  the  dismissed  trustees  remained  de  facto  m 
possession  He  pointed  out  that  no  steps  had  been  taken  to  eject  the 
dismissed  trustees,  and  that  the  Temple  Committee  had  no  power  to  dismiss 
them  except  for  good  and  sufficient  cause,  and  he  declined  to  draw  the 
presumption  that  the  dismissal  was  legal  and  their  retention  of  possession 
m  consequence  wrongful, 

The  newly-appointed  trustees  preferred  this  petition, 
Mr    H    O    Wcdderlntrn,  for  petitioners 
Mr    E    Norton,  for  respondents 

The  Government  Pleader  and  the  Public  Prosecutor  (Mr,  E.  B 
Powell),  for  the  Crown. 

JUDGMENT 

\Ve  are  clearly  of  oprnrou  that  the  Deputy  Magistrate  acted  within 
his  jurisdiction  in  passing  the  order  complained  of  under  Section  144  nf 
the  Code  of  Criminal  Procedure  Cf  Ramanuja  Jeeyaisvami  v  Uamanvia 
Jeeyar  (1) 

It  was  not  necessary  for  Ivm  to  decide  the  question  as  to  possession 
before  passing  such  order  and  his  finding  that  counter-petitioners  were  m 
possession  IB  merely  incidental  "and  in  the  absence  of  any  necessity  in  his 
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opinion  for  the   passing  of   an  order    under   Section    145,    \\c   cannot    say 
that  the  order  passed  by  him  was  improper,     Moreover,  under  Section  435 
)f   the   Code   we   hove  no  power   to   interfere   with   an   order  passed    with 
jurisdiction   under    Section    144. 
This  petition  is  dismissed 


18  M.  403. 

APPELLATE  CIVIL. 
Before  i\fr  Juntiee  Muttueami  Ayyar  and  Mr.  Justice 


SESHVMMA    (Plaintiff),    Appellant   v     SUBBARAYADU    (De)endanl), 

Respondent  *     [24th  and  26th   October,    189§.] 
/niufii  /f/Tv1— J/VoT/v  mil  for  wauildiance  -Previous  demand- -Rufht  to  arrears 

A  Hindu  widow  brought  a  suit  against  her  husband's  hrothei  to  establish 
her  1404]  right  it,  maintenance,  and  to  rcccner  aitcais  for  MX  years,  she  had 
made  no  demand  before  suit  • 

Held,  that  she  was  not  entitled  to  a  deciee  for  the  arrears 
|R.,   16  C  i'k    30  J 

SECOND  appeal  against  the  decree  of  H.  T.  lloss,  District  Judge  of 
Godavari,  in  appeal  suit  No.  102  of  1892,  modifying  the  decree  of  P. 
Lakshminarasu,  District  Munsif  of  Amalapur,  in  original  suit  No  571 
of  1890. 

The  plaintiff,  being  the  widov\  of  the  defendant's  brother,  surd  for  a 
declaration  of  her  right  to  receive  maintenance  at  the  rate  of  Rs  100  a 
year,  and  sought  to  have  it  made  a  charge  on  the  family  property  in1  the 
hands  of  the  defendant,  and  to  recover  a  sum  representing  six  years' 
arrears  of  maintenance  The  defendant  pleaded  that  the  rate  at  which 
maintenance  was  claimed  was  excessive  and  that  no  arrears  were  payable, 
maintenance  never  having  been  demanded. 

The  District  Munsif  was  of  opinion  that  Hw  50  was  fhe  light  rate 
at  which  maintenance  was  payable  to  the  plaintiff  and  granted  the  relief 
asked  for  upon  that  basis 

The  District  Judge  modified  the  decree  b>  omitting  therefrom  the 
provision  for  the  payment  of  arrears 

The  plaintiff  preferred  this  second  appeal. 

Rama  Ran,  for  appellant. 

Ramachandrd  Ran  Saheb,  for  respondent. 

JUDGMENT. 

The  contention  in  this  appeal  is  that  the  judge  is  m  error  in  dis- 
allowing arrears  of  maintenance  claimed  for  six  years  prior  to  the  suit. 
It  is  true  that  the  right  to  maintenance  is  inherent  in  her  status  as  bro- 
ther's widow  and  is  a  legal  right  So  it  was  observed  in  Venkopadhaya 
v.  Kavari  Hengnan  (1)  that  it  is  a  legal  right  and  that  the  only  bar  to. the 
enforcement  of  a  purely  legal  right  is  the  lapse  of  the  time  "required  by 
the  statute  of  limitations  to  bar  the  remedy.  Tt  was  held  also  by  the 
Bombay  High  Court  in  Jhn  v  Ramji  (2),  that  this  legal  right  exists 
irrespective  of  demand  and  refusal,  and  thftt  demand  and  refusal  do  not 
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create  the  right,  though  they  may  limit  it.     As  observed  by  Mr    Mayne  in 

his  treatise  on  Hindu  Law,  4th  edition,  Section  417,  the  award  for  arreais    QCT  25 

ot  maintenance  is  m  the  discretion  of  the  Court,   and  it  may  be  lefused 

where  a  widow  has  chosen  to  live  apait  from  her  husband's  family  with-     AT-PEL- 
out  sufficient  cause,   and  has   [405]  sued  not  only  for  a  declaiation  of  hc-i       LATE 
right  to  future  maintenance,   but  fllso  for  a  lump  sum  as  arrears  foi   tlic      CIVIL 
period  during  which  she  resided  with  her  family 

Though  demand  and  refusal  are  notv  necessary  to  ciuale  the  light  to  18  M. 403. 
maintenance,  yet  they  may  show  that  the  light  was  only  insisted  on  from 
the  date  of  such  demand  and  lefusal  and  thereby  limit  the  period  tor 
which  a  claim  to  arrears  is  entitled  to  recognition  In  a  Tfmdu  Earmh 
each  member  is  ordinarily  maintained  in  the  family  house,  and  a  uidou 
may  quit  that  house  for  her  own  convenience  to  live  with  her  parents  for 
a  time  and  then  resume  her- residence  in  her  husband's  family  Tt  may 
also  happen  that  when  her  father  ifc  well-to-do  no  need  for  maintenance 
from  her  husband's  family  is  felt  by  her,  and  there  is,  therefore,  no  inten- 
tion to  claim  such  maintenance  unless  it  becomes  necessary  for  her  to  do 
BO,  To  justify  an  award  of  arreais  the  circumstances  of  the  case  should 
be  such  as  to  raise  a  presumption  that  there  was  an  infi  action  of  her 
right  to  maintenance  or  a  wrongful  withholding  of  maintenance  foi  the 
period  for  \\hich  arrears  are  awarded  On  tins  view  the  decision  of  the 
Judge  is  correct,  and  we  dismiss  this  appeal  with  costs 


18  M    405 

APPELLATE  CIVIL 

Refoie  SIT  Arthur  J    H    Collms,  Kt  ,  Chef  Justice,  and 
Mr    Justice    Parker 


DEVU  (Plaintiff),  Appellant  v    RAMAMURTJ  PANTULU 
AND   ANOTHER    (Defendants),    Respondent*  * 
[18th  April   and   1st  May,    1894  ] 

Specih<  kcliff  Act— Act  I  of  1877,  Section  42 — Possession — Cnnl  Procedure  (  ode — Act 
XIV  of  1^82,   SYf/toj/  310 — Constructive  possession 

In  a  suit  foi  a  declaration  of  the  plaintiff's  title  lo  certain  land,  no  prayer  for 
possession  was  contained  in  the  plaint  It  appeared  that  the  land  m  question 
hid  been  given  to  the  plaintiff  by  his  father  and  had  subsequently  been  attached 
and  brought  In  sale  in  execution  of  a  decree  against  the  plaintiff's  father  and  h?d 
been  [406]  purchased  by  the  defendants  who  wcie  put  inlo  const  uictnc  posses- 
sion under  Cull  Procedure  Code,  Section  319,  the  land  being  in  the  nclual  pos- 
session of  tenants 

Held,   that    the    suit    foi    a    declaration    merely   was    not    maintainable    under 
Specific  Relief  Ad,  Section  42 
|F,  26  C    845  I 

APPEAL  against  the  decree  of  N  Saminadha  Aryar,  Subordinate  Judge 
of  Yizagapatam,  in  original  suit  No  11  of  1893 

Suit  to  declare  the  title  of  the  plaintiff  to  certain  lands  under  a  deed 
of  gift  from  his  father,  dated  the  13th  September  1878  Defendant  No  1 
had  attached  the  properties  in  question  in  execution  of  a  decree  obtained 
by  him  agam&t  the  donor,  and  defendant  No  1  and  the  father,  deceased, 
ot  defendant  No  2,  had  purchased  them  at  the  Court-sale  The  plaint 
averred  that  the  symbolical  delivery  of  the  properties  obtained  b\  the 
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1894      purchasers  under  Civil  Procedure  Code,    Section  319,   was  null  and  void 
MAY  1.    against  the  plaintiff,   who  was  an  infant  at  the  time,   and  only  attained 
majority    shortly  before    the   suit.     It   was   objected   that   the   suit   for   a 
declaration    merely    was    not    sustainable     under     Specific     Belief    Act, 
Section  42. 

The  Subordinate  Judge  upheld  this  objection  observing  that  the  per- 
sons in  actual  possession'  were  the  tenants  and  that  the  possession  given 
ISM. 405.   by  the  Court  to  the  auction-purchasers  as  such  was  possession  within  the 
meaning  of  the  section  above  quoted. 

The  plaintiff  preferred  this  appeal. 

The  Advocate-General  (Honorable  Mr.  tiering  Branuon)  and  Subra- 
mania  Ayyar,  for  appellant. 

Subramania  Ayyar  and  Mahadeva  Ayyar,  for  respondents. 

JUDGMENT. . 

The  only  point  arising  in  the  appeal  is  whether  the  Subordinate 
Judge  has  rightly  decided  that  it  is  necessary  for  the  plaintiff  to  sue  for 
possession. 

It  is  not  alleged  in  the  plaint  that  plaintiff  was  in  possession  or  that 
the  property  had  actually  passed  to  his  possession,  but  the  learned 
Advocate- General  contends  that  when  the  property  was  attached  and 
symbolical  possession  given  under  Section  819,  Civil  Procedure  Code,  the 
plaintiff's  father  was  really  in  possession  on  plaintiff's  account,  and  hence 
that  there  was  no  dispossession  of  plaintiff,  though  his  father  may  have 
been  himself  dispossessed. 

We  were  referred  to  the  following  cases: — Narainan  v  Nilakandan 
Nambudri  (1),  Dayachund  Nemchand  v.  Hemchand  Dhararn-[%Ql]chand 
(2),  Juggobundhu  Mukerjee  v.  Ram  Chander  By  sack  (3)  and  Lokesttut 
Koer  v.  Purgun  Roy  (4),  but  we  do  not  think  they  support  this  contention. 
The  two  first  are  authority  for  the  proposition  that  mere  attachment  is 
not  dispossession,  and  the  two  latter  show  that  formal  or  symbolical  posses- 
sion operates  as  a  complete  transfer  of  possession. 

Where,  therefore,  the  land  being  in  the  actual  occupation  of  tenants, 
the  formal  possession  was  given  to  the  auction-purchaser  (second  defend- 
ant's father)  under  Section  819,  Civil  Procedure  Code,  the  plaintiff's  father 
was  completely  dispossessed  whether  he  held  on  his  own  account  or  for  his 
son.  Plaintiff  was  then  a  minor,  but  had  his  father  as  his  guardian  brought 
this  suit  on  his  account,  there  can  be  no  doubt  that  he  would  have  been 
obliged  to  sue  for  possession  having  been  actually  dispossessed  and  the 
property  transferred  to  another.  Ths  case  is  not  altere'd  by  plaintiff 
attaining  majority,  and  we  think  the  principle  laid  down  in  Varnyana  v. 
Sankunni  (5)  applies. 

Taking  this  view  we  must  dismiss  the  appeal  with  costs. 


(i)  4  M.  i3i.  (2)  4  B   515  (527).  (3)  5  C.  584- 

(4)  7  C.  418.  (5)  15  M.  255. 
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18  M.  407?=5  M.L.J.  84. 
APPELLATE   CIVIL  Nov.  5. 

Before  tin  Arthur  J.  H    Collma,  Kl  ,   Chief  Justice,  and  A 

Mr.  Justice  Parker  APPEL- 

LATE 

CIVIL. 

SHANGUNNI  MENON   (Defendant  No    8).,  Appellant  v  

VEERAPPAN  PILLAI  AND  OTHERS    (Plaintiff   and  Defendants  NUH  18  M. 

5,   1,  2,  4  nnd  6),   Respondents*  A°V~~Si 

[5th   November,    1894]  M'£'Jm 

Mnlubar  tum[n  nsalwn  jor  7  cnaiil\\  Improvements  Ait  (Madras)-  -Ait  I  vj  1887,   Sf<- 
hotis    j,    6—Coioanut    \ne\ — Valuation    of   improvements 

In  a  sin  I  to  icdeem  a  kanom  in  Malabar,  it  appeared  that  the  plamliff  paid 
into  Louil  the  kanom  amount  together  with  a  sum  on  account  of  the  defendants' 
impro\ements,  but  subsequently  withdiew  the  money,  which  the  defendant  had 
not  taken  out  of  Coin!  The  defendant  claimed  that  he  was  entitled  to  rcccuc 
under  the  head  of  compensation  for  improvements  the  capitalized  value  of  the 
produce  of  [408]  cocuanut  trees  planted  by  him  computed  with  reference  to  the 
probable  productive  life  of  the  trees 

field,  that  the  plamtift  was  entitled   to   redeem   and  that   the  defendant   wa» 
not  entitled  to  have  the  ^hole  of  the  tuture  annual  produce  of  the  trees  taken 
into  considciation  in  computing  the  value  of  improvements  undei    the  Malabar 
Compensation  for  Tenants'  Tmpiovcments  Act,  1887 
[R,  19  M    3*4] 

SECOND  appeal  against  the  decree  of  R.  S  Benson,  Distiict  Judge  of 
South  Malabar,  in  appeal  suit  No  123  of  1893,  affirming  the  deciee  of 
V  P  Deltozano,  Subordinate  Judge  of  South  Malabar  at  Palghat,  tn 
original  Suit  No  16  of  1891 

Suit  to  redeem  a  kanom,  dated  the  20th  December  1878,  nnd  exe- 
cuted by  the  jenmi  in  favour  of  defendants  Nos  1  to  4  The  plaintiff 
was  the  melkanomdar  Defendants  Nos  1  to  3  claimed  to  be  entitled 
to  continue  in  possession  for  twelve  years  after  the  expiry  of  the  teim  of  the 
kanorn  under  a  purankadom  document  of  further  charge  executed  in  their 
favour  by  the  jenmi,  and  they  also  claimed  compensation  for  improve- 
ments Defendant  No  5  was  a  sub-mortgagee  holding  a  karipannyom 
under  defendants  Nos  1  to  4  He  also  claimed  compensation  for  improve- 
ments The  plaintiff  made  a  tender  of  the  kanom  amount  together  with 
a  further  sum  on  account  of  improvements  and  deposited  the  amount 
in  Court  on  the  16th  of  March  1891,  but  it  was  not  taker*  out  of  Court 
and  he  subsequently  withdrew  it. 

The  Subordinate  Judge  held  that  the  document  of  further  chaige  V\R& 
not  proved,  and  valued  the  compensation  due  to  defendants  Nos  1  to  4  nt 
Rs  890,  and  passed  a  decree  for  redemption  on  payment  of  the  kanom  and 
fche  value  of  improvements,  providing  for  the  satisfaction  of  the  claim  of 
defendant  No  5  The  amount  payable  on  account  of  improvements  was 
referred  to  a  commissioner,  upon  whoso  report  the  decree  proceeded  The 
District  Judge  affirmed  this  decree 

Defendant  No    3  preferred  this  second  appeal 
Sundara  Ayyar,   for  appellant 
Pattabhirama  Ayyar,  for  respondent  No    1 
'Govinda  Menon.  for  respondent  No    2 


Second  Appeal  No  ^312  of  l8Q4 

689 


<f6Mftfl.4D9  INDIAN   DECISIONS,    NEW    SERIES 

1884  JUDGMENT. 

^v  As  the  appellant  did  not  choose  to  take  the  nione>  out  of  Court,   he 

has  no  right  to  complain  that  the  plaintiff  withdrew  it.          .     .          /No 
LATK       refereneo  to  Exaibit  m  as  bearing  upon  the  genuineness  oi  the  purunka- 
p*'g       dom  Document   II   seem&  to   liave   been   urged  in  the   Courts  below,    and 
^IVIL-      there  is  nothing  to  shou   any  negligence  on  the  part  of  the  vakil.     We  are 
18  M       una^le  to  accede  to  [409]  the  contention  that  appellant  is  entitled  to  the 
407-  5     Capitalized  value  of  the  produce  of  the  cocoanut  trees  for  the  period  of  tlu* 
M.  L.J.    life  of  those  trees.     See  Valia  Tamburatti  v    Parvati  (1)      We  are  reiVrrod 
84.         to  explanation  (a),  Section  6,  of  Madras  Act  I  of  1887,  as  showing  that  the 
Legislature  intended  the  probable  life  of  th^  trees  to  be  taken  into  con- 
sideration.    The  enumeration  in  Section  6  of  the  matters  to  be  taken  into 
consideration    evidently    refers    to    the    different    classes    of    improvements 
specified  in  Section  3,  and  the  matters  to  be  considered  will  var\   according 
to   the   class  of  the   improvement.     The   Subordinate   Judge   has   properlj 
considered  the  cost  of  planting  and  protecting  the  trees,   and  he  hafc  also 
taken    into    consideration    the    value    of    the    annual    produce.     It    is    not 
enacted  in  Section  6  that  the  whole  of  the  future  annual  produce  shull  be 
considered.     The  Act  is  very  difficult  to  construe,  but,  in  the  absence  of 
express  words  to  that  effect,  we  are  not  prepared  to  hold  that  the  Legisla- 
ture intended  to  give  to  a  tenant  holding  onl}    a  twelve  years'  lea^c  the 
whole  value  of  the  produce  of  the  cocoanut  tree}*  on  his  landlord's  paramba 
for  54  years  in  addition  to  his  lease  (that  being  said  to  be  the  productive 
life  of  the  cocoanut  trees).     This  is  practically  what  is  new    contended  for. 
The  title  of  the  Act  may  be  "to  secure  to  tenants  the  market   value  of 
their  improvements,"  i.e.,  improvements  made  by  them,  but  it  doe-;  not 
profess  to  create  for  them   an  interest  in  the  land  beyond  the  period  of 
their  leases,  and  this  in  effect  would  be  done  if  such  a  claim  were  allowed, 
and   it   would   amount   to   a   virtual   confiscation   of   the   jenmi's   property. 
A  reasonable  interpretation  must  be  given  to  the  Act,  and  v\e  must  assume 
that,  if  the  Legislature  had  intended  to  give  the  tenant  an  interest  in  the 
land  after  his  lease  had  expired,  they  would  have  said  so  in  plain  terms. 
We  dismiss  the  second  appeal  with  co£ts  for  respondents  NOR.  1  and  2. 


18  M.  410. 

[410]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.t  Chief  Juttire,  and 
Mr    Justice  Parker. 


YENKATAPPA  NAYANIM  AND  ANOTHER  (Defendant  No.  1  and 
his  Representative),  Appellant  v.  THIMMA  NAYANIM  AND  OTITEUS 
(Plaintiffs  No*.  1  and  2,  and  Defendants  Nos.  2  to  8),  Respondents 

[18th  and  27th  September,  1894.] 

Ci-:U  Procedure  Code—Act  X[V  of  iftK2,  Section  375 — Com  promts    c.\tcndiu<i 
scope  of  mil 

In  a  suit  for  the  partition  of  a  zemindar!  the  parties  effected  a  conijnomjce  in 
writing  which  provided,  ivtcr  alia,  for  cei  tain  reliefs  which  could  onlv  have  been 
^ivon  by  the  Court  in  a  suit  based  upon  a  different  came  of  action.     The  com 
promise  was  presented  in  Court  and  a  decree  was  passed  embodying  the  \\ho1e  of 
its  terms : 
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Held,  (i)  that  an  appe.il  lay  against  the  decree, 

(j)  lhal  the  decree  should  have  been  passed  in  the  leims  nf  such  of  I  he  pro- 
visions agiecd  uijon  as  relaled  to  ichcf  lo  which  the  Ouiri  uuild  ha\o  gaen  Ji< 
i  he  snil  , 

(j)   thai  llic  (Iccut.  should  be  modified  ,iecuidingl> 

*)— 0   M  LT     ill 
M    423=17  M  1    J 


77    I'  K 
?SS=2  M  1   T 


|F,  ^  M  102  (1()S)=3  hid  Cus  701=20  vl  L) 
-140  I1  W  R  1908,  R  ,  24  L  »J08  (F  B  )  ,  30 
349,  30  M  478,  1  C  LJ  388] 

APPEAL  against  the  decree  of  W  H  Welsh,  Acting  Dibtmit  Judge  ot 
North  Arcot,  in  original  suit  No  12  of  1890 

Suit  foi  the  partition  of  family  propeity  including  thu  /emmdaii  of 
Kalahastri  Defendant  No  1  was  the  titular  zemmdai  and  bi other  of 
plaintiff  No  1  and  defendants  Nos  2  Lo  f>,  and  he  pleaded  that  the  estate 
was  impartible  l)urmg  the  pendencv  of  the  suit  ,1  compromise  was 
drawn  up  and  was  filed  by  the  plaintiffs  and  defendants,  and  a  decree 
was  passed  which  ordered  and  decieed  in  accordance  with  its  terms  as 
follows  — 

"  that  the   zemmdari  of   Kalahastn   is  impartible, 

(i)  that  the  fust  plaintiff  and  defendants  Nos  2  ft,  4  and  f>  do  receive 
each  a  monthly  allowance  of  Rs  000  foi  the  fiist  ten  year^  commencing 
from  1st  August  1892,  and  thereattei  a  monthly  allowance  ot  Rs  700  from 
first  defendant  and  fiom  the  incomes  of  the  estate  ot  Kalahastri  on  account 
of  their  maintenance  and  establishments,  &c  ,  that  they  and  then  male  heirs 
[411]  do  continue  to  receive  the  said  allowances  fiom  first  defendant  and 
the  suceessois  to  the  zemmdan  afterwards  and  fiom  the  incomes  of  the 
estate  once  in  t\vo  months  payable  on  or  betoie  the  10th  of  the  following 
month,  that  it  the  same  be  not  paid  till  the  end  ol  the  second  month,  it 
shall  be  payable  on  demand  with  mteiest  at  8  annas  per  cent  per  mensem 
trom  date  of  default,  that  the\  (fust  plaintiff  and  defendants  Nos  2  to  6) 
and  then  male  heirs  do  eii]O}  the  said  allowance  as  fixed  above  and  flhalJ 
not  foi  ever  chum  more  in  case  ot  mciense  in  their  progen>  , 

(u)  that  fiist  defendant  do  pa\  first  plaintiff  and  defendants  NOB  2  to 
5  within  two  months  hence  such  amount  \\ithout  interest  that  ma}  be 
found  due  to  them  as  arrears  of  allowances  till  end  of  Juh  1892  calculated 
according  to  the  late  they  have  Intheito  been  receiving, 

(in)  that  first  plaintiff  and  defendants  Nos  1  to  5  do  within  three 
months  from  this  date  divide  the  jewels,  &c  ,  shown  in  the  schedule  of 
moveablea  heiewith  attached  according  to  tho  value  as  given  therein  into  six 
equal  shates  and  each  do  enjo>  such  shaie  of  jewels,  &c  ,  us  may  be  given 
him, 

(iv)  that  first  plaintiff,  second  and  fifth  defendants  and  then  heirs  do 
perpetually  onjo\  the  palaces  which  are  in  then  enioyrnent, 

(v)  that  as  fifth  defendant's  palace  is  out  of  repair  the  first  defendant 
do  pay  him  Rs.  1,000  within  six  months  from  this  date  foi  its  restoration: 
that  as  defendants  Nos  3  and  4  have  no  palaces  foi  them,  the  first  defend- 
ant do  pay  within  six  months  horn  this  date  to  third  defendant  HF  7,000 
bo  enable  him  to  build  up  his  palace  in  the  place  where  a  foundation  has 
already  been  laid,  that  fiist  defendant  do  give  within  six  months  from  this 
date  to  fourth  defendant  a  suitable  site  for  his  palace  ,md  Rs  7,000  for 
building  it,  fc 

(vi)  that  neither  liist  plaintiff  and  defendants  Nos  2  to  5,  nor  their 
heirs  shall  have  any  right  to  the  villages,  given  them  by  their  deceased 
father  as  per  his  registered  will,  dated  22nd  February  1881,  but  that  first 


1894 

SEP.  27 

APPEL- 
LATE 
CIVIL. 

18  M.~410 


685 


18.  Mad.  412  INDIAN  DECISIONS,  KIW  BBitita  [Vol. 

ISMjff  defendant  and  his  successors  in  title  do  enjoy  them  as  part  and  parcel  of 
SEP,  2?.  thofr  impartible  estate; 

— •».-  (vii)  that  first  plaintiff  and  defendants  NOB.  2  to  5,  who  are  entitled 

APPEL-     to  allowances,  do  receive  from  the  holders  of  the  zemindari  any  pecuniary 

U^XE       help  which  they  might  be  pleased  to  give  them  for  marriages,  &c.; 

CIVIL.  [*1S]    (viii)  that  if  any  holder  of  the  estate  shall  have  no  male  heir 

___  he  shall  take  in  adoption  a  son  of  the  other  brothers  of  the  family  as  men- 

ISM. 410.   tioned  in  the  will  referred  to  above,  that  if  any  such  holder  of  the  estate 

die  without  leaving  a  son  born  or  adopted,  the  estate  in  question  and  all  its 

moveables  and  immoveables  of  impartible  nature  shall  go  to  the  surviving 

eldest  male  member  of  the  family  and  he  shall  enjoy  the  same  as  per  custom 

prevailing  with  regard  to  primogeniture; 

(ix)  that  of  the  villages  mentioned  in  plaint  Schedule  D,  the  first 
defendant  to  enjoy  the  villages  purchased  by  him  and  his  father,  that  the 
first  plaintiff  and  fourth  defendant  do  respectively  enjoy  perpetually  the 
villages  purchased  by  them; 

(xj  that  plaintiffs  and  defendants  Nos.  '2  to  5  do,  without  any  objec- 
tion whatever  on  the  part  of  the  estate  holders,  cut  and  take  green  grass 
from  the  fields  in  the  villages  belonging  to  the  estate  as  much  as  is 
necessary  for  their  horses  and  cattle  and  they  do  graze  their  cattle  on  the 
Kylasagin  hills  and  in  the  Ramapuram  forests; 

(xi)  that  plaintiffs  and  defendants  Nos.  2  to  5  do  take  from  the  forest 
of  Karnapuram  village,  on  a  free  license,  fuel,  not  more  than  80  cart  loads 
per  month  required  for  the  use  of  the  famiK  of  each  brother; 

(xii)  that  plaintiffs  and  defendants  Nos.  2  to  5  do,  on  a  free  license, 
take  from  the  estate  forests  timber  required  for  the  repair  of  their  own 
palaces ; 

(xiii)  that  plaintiffs  and  defendants  Nos.  2  to  5  whenever  they  wish 
to  go  about  hunting  they  do  previously  inform  the  estate  holder  and  with 
his  consent  go  about  hunting; 

(xiv)  that  each  party  do  bear  his  own  costs,  that  first  defendant  do 
pay  only  first  plaintiff  n  sum  ot  Rs,  25,000  for  his  costs  in  the  suit,  &c., 
with  interest  at  8  annas  per  cent,  per  month  from  date; 

(xv)  that  plaintiffs  and  defendants  Nos.  2  to  5  shall  have  no  right 
whatever  to,  or  any  claim  for  a  share  in  any  other  property  moveable  or 
immoveable,  or  to*  the  management  of  the  devastanams  and  cha trams 
belonging  to  the  estate; 

and  (xvi)  that  neither  plaintiffs  nor  defendants  nor  their  heirs  shall 
have  any  claim  of  whatever  nature  over  each  other  for  ever  contrary  to 
the  above  said  terms." 

[4181  After  the  compromise  had  been  filed,  the  parties  were  heard  on 
the  question  whether  all  its  provisions  could  be  embodied  in  the  decree  with 
reference  to  Civil  Procedure  Code,  Section  875. 

The  District  Judge,  as  above  stated,  answered  that  question  in  the 
affirmative  and  defendant  No.  1,  who  upheld  the  opposite  contention,  pre- 
ferred this  appeal. 

The  Advocate-General  (Hon.  Mr.  Spring  Branson),  tiad ago  pack  ariar 
and  Venkotasubba  Ayyar,  for  appellant. 

Subrarnania  Ayyar,  Balajcc  ftau,  Krinhnasawi  Ayyar,  Sundara  Ayyar 
and  Sufmiwdw'a  Ayyar,  for  respondents.  = 

JUDGMENT. 

This  suit  was  brought  for  a  partition  of  the  Kalahastri  zemindari  and 
was  based  on  the  assumption,  tha*  the  zemindari  was  partible.  The 
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aotion  was  compromised  by  the  paitiee  and  a  razmamah  wab  presented  to      {394 
the  District  Court   in  order  thut   it   might     be     i-ecoided,     and     a     decree    SEP.  27. 

passed  theioon  in  accordance    with     the    provibiona     oi     Section     375     of       

the  Civil  Piuceduic  Code      The  preamble  to  the  teinib  ol  the  compiomise    APPEL» 
expressly  layB  down  that  the  ^emindaii  is  impartible  and  has  always  des-       LATE 
cended  and  must  ahvays  descend  according  to  the  uilo  of  pvimogenituie,      CIVIL. 
thus  negativing  the  basis  of  the  claim   on   which   the   suit   was  bi  ought         -— 
Before  the  District  Judge  it  was  objected  that  tome  ot  the  stipulations  of   18M,410. 
the  compromise  do  not  relate  to  the  buit,    and  therefore  should  not  have 
been  embodied  in  the  decree      The  Judge,   however,   decided  that  all   the 
stipulations  should  be  embodied  and   passed   a  dcciee   accordingly 

Two  que&tions  arise  for  decision  (1)  whether  the  ^stipulations  in  the 
razmamah  "  relate  to  the  suit0"  and  (2)  whether  am  and  what  decree 
should  be  passed? 

The  suit  being  for  partition,  it  is  contended  by  bhe  respondents  that 
the  whole  family  estate  and  its  apportionment  is  the  subject-matter  of 
the  suit,  and  hence  that  any  decree  which  relates  to  the  family  estate  can 
be  properly  described  ab  one  uhich  relates  to  the  suit  It  is  also  pointed 
out  that  part  of  the  property  may  follow  the  rule  ot  primogomtuie,  while 
the  rest  may  be  divisible  under  the  Mitakehara  law 

The  suit  being  for  partition,  it  IB  clear  that  all  the  clauses  of  the 
compromise  which  relate  to  the  division  of  piopert>  con  be  embodied  in 
the  deciee  But  there  are  other  stipulations  which  are  based  upon  the 
assumption  that  the  zemmdan  is  impartible,  and  that  the  junior  members 
of  the  family  are  entitled  to  allowances  for  [414]  their  maintenance 
(Clauses  1  and  2  of  the  razmamab)  Clause  8  lays  doun  rules  for  future 
reigning  zemindars  making  adoptions  in  the  event  of  having  no  i^ue, 
and  also  regulates  the  course  oi  descent,  \vhile  Clauses  10-12  give  gn.nral 
rights  as  to  grazing  and  timber  to  all  members  of  the  familv  Can  ib  be 
said  that  stipulations  such  as  tbese  relate  to  the  suit,  i  c  ,  to  a  suit  foi 
partition?  We  think  not,  since  it  is  quite  evident  that  no  such  reliefs 
could  have  been  decreed  by  the  Comt  had  the  parties  proceeded  to  trial 
It  seems  reasonable  to  hold  that  tho  words  "  so  far  as  it  relates  to  the 
suit  "  in  Section  375  must  be  restricted  to  relief  which  the  Court  could 
have  given  in  the  suit,  and  will  not  embrace  rohefs  which  could  only  have 
been  given  in  a  suit  based  upon  a  different  cause  of  action 

In  this  view  we  are  constrained  to  hold  that  the  reliefs  decreed  by  the 
Judge  in  Clauses  2,  3,   8,  9,   11,   12,    13  and  14  do  not  relate  to  the  suit 
Clauses  8  and  14  contain  provisions  which   are  impossible  of  execution  in 
any  decree 

The  next  question  is  whether  the  decree  should  stand  with  reference 
to  the  remaining  clauses  We  are  referred  to  the  decision  in  Fajaleh  Ah 
Miah  v  Kamaruddin  Bhuifa  (1)  in  which  apparently  it  was  held  that 
when  a  compromise  embodied  a  new  contract  much  wider  in  its  scope 
than  the  mere  adjustment  of  the  claim  in  suit,  the  Court  could  only  record 
it  and  leave  the  parties  to  proceed  with  the  ease  as  they  may  choose 
We  observe,  however,  that  that  case  was  not  argued,  and  with  all  respect 
to  the  learned  Judges  it  appears  to  us  that  this  view  fails  to  give  effect 
to  the  directions  in  Section  375  that  "  the  Court  shall  pass  a  decree  in 
11  accordance  therewith  BO  far  as  it  relates  to  the  suit  "  We  observe  that 
Boott,  J  in  Ruttonsey  Lalji  v.  Pooribai  (2)  followed  this  view  and 
directed  that  a  decree  do  issue  in  accordance  with  the  agreement  BO  far  aa 

(l)  13  C   170  9  (2)  7  B   304 

flftT 


18  Mad.  415  INDIAN  DECISIONS,  NEW  SERIES  [Vol. 

1394      it  related  to  the  subject-matter  and  settlement  oi  the  suit,  but  excluding 
SEP.  27.   ^°  arrangement  made  as   to  the   matteis  outside  the  scope   of  the   suit, 

^ '  This  case  was  approved  and  followed  in  Appaxami  v.  Manilcam  (1). 

AfcpEL-  We  have  no  doubt  that  an  appeal  lies  since  a  decree  under  Section  875 

LATE       is»  only  final  so  far  as  it  relates  to  so  much  of  the  subject-matter  of  the 
CIVIL,     suit  as  is  dealt  \\ith  by  the  compromise      We   [415]   have  held  that  ihe 
_ —      decree  of  the  Judge  has  dealt  with  matters  extraneous  to  the  suit. 
18 M. 410.  rpjie  appea|  P)llst  be  allowed  and  the  decree  modified  by  striking  out 

the  directions  given  in  Clauses  2,  8,  8,  9,  11,  12,  18  and  14  of  the  decree. 
As  the  appellant  has  been  onl^    partially  successful,   ue  direct   that   lie  be 
allowed  half  costs  from  respondents  NOB.  1  and  2. 
The  seventh  respondent  will  bear  his  own  costs. 


18  M.  415-5  M.LJ.  164. 

APPELLATE   CIVIL. 

Before   .Vr.  Justice  Muttueami  Ayyar  and  Mr.  Justice   Bust. 


KRIHUNAHAMI  AND  ANOTHER  (Defendants),  Appellant*   r 
SUXD \RAPPA\YAR  (plaintiff),   Respon (]ru*t* 
[5th   December,    1804.] 

Contract  Act— Act  IX  of  1872,  Section  JI—  Specific  Relief  Act— A  it  I  of  1877,  Section 
2&~CoHtracl  relating  to  the  property  of  an  infant — Decree  for  .>/  ecific  perfurmanic 
— Insufficient  payment  of  Court-fee*,  procedure  to  be  adopted  on 

The  mother  and  guardian  of  a  Hindu  minor  entered  into  a  contract  for  the. 
bale  of  hib  land.  The  vendee  sued  the  minor  by  his  mother  and  guardian  ud 
lit  em  for  specific  performance  of  the  contract  and  for  possession  It  a'flr  found 
that  the  contract  was  binding  on  the  minor : 

ft  eld,  that  the  suit  was  maintainable. 

The  plaint ift  not  having  in  the  first  instance  paid  the  full  Court- fees  he  should 
haMi  been  called  upon  to  do  so.  As  this  \vas  not  done,  the  Court  of  first  appeal 
was  not  in  error  in  entertaining  the  appeal  which  was  preferred  l>y  the  plamtifi  ; 
hut  he  should  have  passed  no  decree  until  the  fees  due  had  l»een  paid,  and  if  tlujk 
were  not  paid  he  should  have  dismissed  the  suit 

[Apn!.,  27  ('    276:  R.,  26  I'    32<>-3   I  Join    LR    898;   U  C     163  (F.B.)~4  (  L  !     1 '.1 
-11    C\V!\    M  £  2(/7— 1    MLT    36C ,    \  Bom    LK    587,   11    H.»m    Mi     ;i 
(565)     U  J*>  K    (1897-1901)  315  ) 

SBCOVD  appeal  against  the  decree  of  C.  Venkobachariar,  Subordinate 
judge  of  Tanjore,  in  appeal  suit  No.  230  of  1898  reversing  the  decree  of 
V.  T.  Bubramaiiia  Pillai,  District  Munsif  of  Kumbakonam,  in  original  suit 
No.  3  of  1892. 

Suit  to  enforce  specific  performance  of  a  contract  for  the  sale  of  land 
and  for  possession  of  the  property  to  which  it  related.  The  first  defendant 
was  a  minor  who  was  sued  by  his  mother  and  guardian.  The  fact  of  the 
contract  alleged  was  put  m  issue,  [418]  and  it  was  pleaded  that  it  was 
not  enforceable  against  the  infant.  It  was  also  alleged,  infer  alia  that  tho 
plaint  WHS  insufficiently  stamped.  The  second  defendant  \\as  a  subse- 
quent vendee  from  the  guardian  ,of  the  minor. 

The  District  Munsif  dismissed  the  suit.  On  appeal  the  Subordinate 
Judge  reversed  the  decree  and  passed  a  decree  for  the  execution  of  a  con- 
veyance by  the  infant's  mother  on  his  behalf,  and  further  decreed  that,  if 
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the  deficient  Couit  fees   were  paid,    possession  ot  the  pioperty   should  be  1894 

delivered  to  him  but  that  on  IIIB  faihne  to  do  so  his  claim   tor  possession  j)EC   5 

should   be  dismissed  [_ 

The  defendantb   pieferied  this  second   appeal  APPEL- 

Pattabhiiamu  Ayyai,  for   appellants  rATC 

8itbr<im(tnut  Ayyai  and  Ayua  Ayyar,   toi   lespundent  CrvrL, 

JUDGMENT  —V 

18  M. 

Several  objections  have  been  aigued  in  suppoi  I  of  this  appeal  *W  V 

The    first    ol    them    is    that    specific    perlomumce    cannot    be    decreed         154 
against    a     minot .      Section    28    of    the     Specific    liehct  Act  mentions  the 
persons  aganwt  uhom  specific  peitnnnance  cannot  be  decreed  and  a  mmoi 
IB  not  mentioned  as  one  of  them 

No  doubt  Section  11  ot  the  Contract  Act  m unbans  pcisoiib  who  have 
attained  ma]outy  ah  peisons  competent  to  entor  into  contracts  But  this 
does  not  exclude  the  poM  m  of  a  guardian  ot  a  mmoi  to  lepresent  him 
and  entei  into  contracts;  on  his  behalf  oitbei  bennfici.il  or  necessarv  HO 
the  minor 

The  English  law  is,  it  ib  true,  the  minor  cannot  claim  specific  per- 
formance, and  this  proceeds  on  the  ground  of  want  ot  mutuality  Tt  is 
on  this  ground  that  Mr.  Justice  Norris  acted  m  Fatima  Bibi  v  Dobnauth 
Shah  (1)  citing  as  his  authority  Flight  v  Bolland  (2)  But  thine  ifc 
reason  to  believe  that  Flight  v  Bolland  (2)  was  a  case  in  which  the 
contract  Mas  made  \\\t\i  the  minor  him  sell  who  was  also  himself  seeking 
to  enforce  it  In  Fatima  Bibi  \  Dobnauth  Shah  (1),  tbe  Judge  has  not 
noticed  the  provision  ol  Hindu  lau  that  o  gunidiau  is  competent  to  act 
tor  a  minor  and  bind  him  by  contiact  within  certain  limits. 

Moieovei,  as  pointed  out  b\  Mi  Whitely  Stokeb,  the  doclune  o[ 
mutuality  on  which  Fhght  v  Bolland  (2)  pnx ceded  has  no  application 
in  this  country 

[M7J  We  agree  uith  the  ruling  in  Mahamcd  Anf  v  Sarauwati  Dcbya 
(3)  that  a  contuict  uith  a  mmoi  is  merely  voidable  by  him  and  that  this 
principle  is  not  affected  b\  Section  11  oi  tbe  Indian  Contract  Act 

The  next  objection  is  that  theie  is  no  finding  that  the  contract  now 
sought  to  be  enforced  is  binding  on  the  mmoi  This  is  a  mistake  Tha 
Subordinate  Judge  lias  found  the  conliact  to  be  both  hue  and  valid 

The  third  objection  pressed  upon  us  is  tbat,  as  plaintiff  did  not  pav 
the  deficient  Couit-teos  ah  soon  as  the  first  issue  uas  decided  against  him, 
the  Subordinate  -Judge  ^hould  have  held  thnt  the  suit  had  been  properly 
dismissed  The  Distuct  Munsit  ought  to  have  culled  upon  the  plaintiff 
to  pa>  tho  deficient  Comt-fee,  IKS  he  failed  to  do  so,  the  Subordinate  judge 
was  not  in  eiioi  m  eutcitaming  tbe  appeal  and  dealing  with  it  Tt  appears 
that  Lhe  itjqmsite  Comt-tees  bn\e  since  bren  paid  We  do  not  theiefoiv 
think  this  objection  is  entitled  to  u  eight  We  have  to  obseive,  however, 
that  the  Court-tees  should  have,  been  collected  before  passing  the  decree, 
and  the  deeiee  is  cleaiU  nre^nlai  in  directing  thnt  in  default  ol  pinmenl 
of  the  fees,  the  piiner  tor  posseb.sion  alone  Mould  be  disnlloAved  mwtend 
of  saying  that  the  suit  would  stand  dismissed 

As  to  the  last  objection  viz  ,  m,is]oinder  of  paities,  we  do  not  con- 
sider it  to  bo  well  foundedj  The  crtuse  of  .vction,  namelv  the  right  to 
obtain  H  sale  deed  and  possession  of  the  propeity  purchased,  concerns 
both  the  defendants  and  entitles  plaintiff  to  relief  against  both 

(T)  ^o  C.  ^oH,  (2)  4  Ku«j  JoR  (3)   Tft  ^     ^^0 
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The  case  Luokunwey  Ookerda  v.   Fezulla  Caa»umbhoy   (I)  i&  distin- 

DEC.  0.  guishable  in  that  unity  of  title  did  not  exist  in  that  case.     A  case  more  in 

'       '  point  is    to  be  found  in  Mokund  Lall  v    Chotay  Lall  (2). 

APPBL-  We  dismiss  this  appeal  with  costs. 

tATE  

ClVUL  1*  M.  418. 

jj-J^  [418]   APPELLATE  CIVIL. 

415-S  Before  Mr.  Justice. Muttusami  Ayyar  and  Mr.  Justice  Best. 

M.  L.  J.  

MUTIIUHAMJ    MUDALIAR    (Defendant   No.    1),    Appellant    v. 
NALLAKULANTHA  MUDALIAR  (Plaintiff),  Respondent.* 

[12th  December,   1894.] 

Hindu  law — Property   excluded   from   partition — Limitation — Suits    Valuation  Act-- 
Act VII  of  1889,  Section  n. 

The  members  of  a  joint  Hindu  family  made  a  partition  of  family  property  in 
1877,  reserving  undivided,  however,  certain  land  and  the  capital  and  assets  of 
their  family  business  which  remained  under  the  control  and  in  the  possession  of 
one  of  them,  ru,  the  present  first  defendant.  The  plaintiff,  who  was  a  member 
of  the  family,  demanded  his  share  in  the  undivided  property  on  the  4th  of 
March  1882,  and  the  defendants  refused  to  give  effect  to  his  claim.  The  plaintiff 
now  in  1892  sued  for  his  share  in  the  court  of  the  District  Munsif  valuing  hi*, 
claim  at  Ks.  2,400 

Held,  that  the  property  in  question  was  coparcenary  property  notwithstanding 
the  transaction  of  1877,  and  that  the  plaintiff's  suit  was  not  barred  by  limitation, 
and  that  the  High  Court  in  second  appeal  was  not  at  liberty  to  entertain  an 
objection  that  the  suit  was  not  within  the  pecuniary  limits  of  the  District 
Munsif's  jurisdiction,  as  it  appeared  that  the  appellant  had  not  been  prejudiced. 
[R.,  \\  CtVN  221-3  fnd  Ca^  9:  10  Ind  Os  9h7  (960)  =M  SLR  225  (229; ;  35 
I'  R.  1901=47  F  L.R  1901  j 

SECOND  appeal  against  the  decree  of  S.  Russell,  District  Judge  of 
Chingeleput,  in  appeal  suit  No  68  of  1893,  affirming  the  decree  of  M. 
Visvanatha  Aiyar,  District  Munsif  of  Conjepveram,  in  original  suit  No. 
116  of  1892. 

The  plaintiff  sued  the  defendants,  who  were  his  first  cousins,  for 
possession  of  his  une-sixth  share  of  certain  imruoveable  properties,  and  he 
also  sought  to  have  an  account  taken  of  an  indigo  business  in  which  he 
alleged  that  defendant  No.  1  was  the  representative  of  the  family  claim- 
ing his  one-sixth  share  of  Us.  2,000,  being  the  capital  of  the  business, 
and  a  declaration  of  his  right  to  one-sixth  share  of  the  outstanding  credits 
of  the  business.  It  appeared  that  in  1877  a  partition  had  taken  place  in 
the  family,  froin  which,  however,  the  lands  now  in  question,  as  w^ll  as 
the  money  and  utensils  of  the  indigo  business,  were  excluded  and  were 
left  in  the  possession  and  control  of  defendant  No.  1.  On  the  4th  March 
1882  the  plaintiff  had  demanded  his  share  now  claimed,  and  it  was  refused 
shortly  afterwards,  and  the  present  suit  was  filed  in  January  1891.  The 
fourth  issue  which  related  to  the  indigo  business  v\as  framed  as  follows:  — 
[419]  "  What  is  the  plaintiff's  interest  in  the  assets9  Is  he  entitled 
"  to  a  declaration  of  his  one-sixth  interest  therein,  to  an  account  from 
"  defendant  No.  1,  to  possession  of  properties  in  A,  B  and  C  Schedules 
"  and  to  damages?  Is  he  entitled  to  an  award  of  his  share  in  the  out- 
"  standings  at  the  hands  of  defendant  No.  1?" 


*  Second  Appeal  No.  1335  of  1854. 
(i)  5  B.  177.  tt  (2)  10  C.  1061, 
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The  District  Munsif  passed  a  decree  for  the  plaintiff,  which  was 
upheld  on  appeal  by  the  District  Judge 

Defendant  No.   1  preferred  this  second  appeal, 
Sankaran  Nayai   and  Maailamani  PiUai,  for  appellant  APPEL- 

Seahachariar,  for  respondent.  LATE 

JUDGMENT  CIVIL. 

Three   objections   are   urged  in   support   of   this   appeal      The   first   is  igM  413 
that  the  Courts  below  are  in  error  in  holding  the  suit  to  be  not  barred  by  ' 

limitation.  Assuming  the  averments  in  the  plaint  to  be  correct,  we  are 
not  prepared  to  accede  to  this  contention  The  suit  is  for  partition  of 
family  property  reserved  for  future  division  at  a  partition  of  1877  In 
March  1882  plaintiff  and  his  brothers  demanded  their  shares  and  first 
defendant  denied  their  claim  by  the  letter  C  on  the  12th  idem  The  suit 
is  brought  within  twelve  years  from  that  date  and  Article  127  of  Schedule 
II  of  the  Limitation  Act  is  applicable  The  suit  is,  therefore,  not  time- 
barred 

It  is  urged  that  when  a  portion  of  property  is  reserved  for  future 
partition,  it  ceases  to  be  coparcenary  or  joint  family  property,  and  the 
decision  of  the  Privy  Council  in  Approvier  v  Rama  Subba  Aujan  (1)  is 
referred  to  as  supporting  this  contention  The  passage  relied  on  has 
reference  to  property  divided  into  shares,  though  not  by  metes  and  bounds 
But  in  the  case  before  us  there  was  no  division  of  any  kind  and  the  pre- 
vious coparcenary  continued  quoad  the  property  in  question  The  case  in 
Ramachandra  Narayan  v  Narayan  Mahadcv  (2)  is  inapplicable,  as  theie 
was  a  demand  and  refusal  in  this  case  within  twelve  years,  and  it  11 
conceded  that  there  was  no  prior  exclusion  to  plaintiff's  knowledge 

It  is  next  objected  that  the  claim  as  decreed  is  beyond  the  District 
Munsif's  jurisdiction  On  referring  to  the  plaint,  we  find  that  the  suit 
as  valued  therein  did  not  exceed  the  Munsif's  pecuniary  jurisdiction 

The  one-sixth  share  of  the  assets  realized  is  estimated  at  Rs  333-5-4 
and  no  amount  is  mentioned  of  the  outstandmgs  in  which  [420]  also 
a  share  is  claimed  In  his  written  statement  defendant  did  not  object  to 
the  suit  as  under-valued  Having  regard  to  Section  II  of  the  Suits 
Valuation  Act  VII  of  1889,  we  are  not  at  liberty  to  entertain  this  objection 
at  this  stage,  as  on  the  merits  we  are  of  opinion  that  appellant  has  not 
been  prejudiced 

The  third  objection  is  that  the  share  decreed  to  the  plaintiff  includes 
shares  due  to  other  partners  in  the  indigo  business,  who  were  not  members 
of  the  family,  who  failed  to  realize  their  shares  within  the  statutory 
period 

Appellant's  contention  is  that  such  shares  should  be  treated  as  his 
self -acquisition;  on  the  other  hand  respondents  alleged  in  the  plaint  that 
tlie  shares  were  surrendered  in  favour  of  themselves  and  appellant  Though 
this  is  found  not  to  be  proved,  plaintiff  has,  been  held  to  be  entitled  to 
participate  in  such  shares  also,  on  the  ground  that  they  constitute  gains 
made  by  first  defendant,  while  he  continued  in  management  of  the  indigo 
business  on  behalf  of  the  family  with  a  view  to  winding  up  that  business 

It  has  been  contended  on  behalf  of  appellant  that  this  is  not  the 
case  stated  in  the  plaint.  We  find,  however,  that  the  fourth  issue  is 
wide  enough  to  raise  the  qut&tion ,  and  we  cannot  say  appellant  has  been 
prejudiced 

The  appeal  fails  on  all  points  and  is  dismissed  with  costs 

(i)  u~MIA   75-  (2)  ii  B   216 

Ml 


.18  Mad*  421  INDIAN  DECISIONS,  NEW  sEftna  [Vol. 

1ft  M.  420. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttu$ami  Ayyar  and  Mr.  Justice  Best. 

APBEL-  

LATE  SEETARAMAYYA   (Plaintiff),   Appellant  v,    VENKATARAZU   AND   OTHERS 

CIVIL.  (Defendants),  Respondents.*     [4th  December,  1894.] 

«»»/  ...    Regulation  XXIX  of  1802,  s.  ^ — Zemindari  karmm — Order  of  succession  to  hereditary 
18  M.  420.          Offi€et 

A  woman,  who  had  been  appointed  to  succeed  her  husband,  the  holder  of  the 

hereditary  office  of  karnam  in  a  zemindari,  died  leaving  the  defendant,  her 

daughter's  son  and  the  plaintiff,  the  son  of  her  late  husband's  paternal  uncle: 

Held,  that  the  defendant  was  entitled  to  succeed  in  preference  to  the  plaintiff. 

SECOND   appeal   against    the    decree   of   C.    Suri    Ayyar,    Subordinate 

Judge  of  Cocanada,  in  appeal  suit  No.  25  of  1893,  confirming  the   [421] 

decree   of   T.    Varadarajulu    Nayadu,    District    Munsif    of    Peddapu*,    in 

original  suit  No.  899  of  1891. 

The  plaintiff  sued  to  have  cancelled  the  appointment  of  defendant 
No.  1  to  the  office  of  karnam  to  which  he  had  been  appointed  by  the 
zemindars  who  were  defendants  Nos.  2  and  8  and  to  have  himself  appoint- 
ed to  that  office.  The  last  holder  of  the  office  was  Bhagamma,  who  had 
been  appointed  in  succession  to  her  husband,  deceased :  she  who  died 
leaving  defendant  No.  1,  the  son  of  her  daughter,  and  the  plaintiff,  the  son 
of  her  late  husband 's  paternal  uncle. 

The  District  Munsif  dismissed  the  suit  and  his  decree  was  affirmed 
on  appeal  by  the  Subordinate  Judge. 

The  plaintiff  preferred  this  second  appeal. 

Venkatarama  Sarma,  for  appellant. 

Sriramulu  Sastri,  for  respondent  No.  3. 

JUDGMENT. 

The  decision  of  the  Subordinate  Judge  is  correct.  It  is  in  accordance 
with  the  decision  in  Krishnamma  v.  Papa  (1),  where  it  was  held  that  a 
daughter's  son  was  to  be  preferred  to  a  brother's  son,  on  the  ground  that 
the  "  heirs  of  the  preceding  karnam  "  in  Section  7  of  Regulation  XXIX 
of  1802,  mean  his  next  of  kin  according  to  the  order  of  succession  of  the 
several  grades  of  legal  heirs,  and  not  heirs  in  the  order  of  succession  to 
undivided  divisible  ancestral  property. 

This  appeal  fails  and  is  dismissed  with  costs. 


*  Second  Appeal  No.  1017  of  1894. 
(i<,  4  M.H.C.R.  234. 
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18  M*L  422 


18  M.  421. 

APPELLATE   CIVIL 

Before  Sir  Arthur  J    H    Collins,  Kt  t  Chief  Justice,  and 
Mr.  Justice   Parker. 


SuBim  SASTRI  AND  OTHERS  (Plaintiffs),  Appellants  v    BALACHANDRA 

SASTRI   AND  ANOTHER    (Defendants),    Respondents.* 

[29th  October  and  13th  November,  1894  "I 

°f  l882'  SeCtWnS  562'  **•  59°"  59'-Or^r  of  remand 


1IM 

Nov.  13. 

APPEL- 
LATE 
CIVIL. 

18  M.  421. 


On  an  appeal  from  a  decree  of  a  District  Munsif,  it  appeared  that  he  had  de- 
cried all  the  issues  framed  in  the  suit,  but  in  the  opinion  of  the  District  Judge 
he  had  based  [422]  his  judgment  upon  evidence  improperly  taken  The  District 
Judge  remanded  the  case  to  be  retried,  and  in  the  event  a  decree  was  passed 
dismissing  the  suit  which  was  affirmed  on  appeal  by  the  Subordinate  Judge  . 

Held,  on  second  appeal,  that  the  order  of  remand  was  illegal  and  although  it 

had  not  been  appealed  against,  the  subsequent  proceedings  should  be  treated  as 

non-existent,  and  the  appeal  to  the  District  Court  should  be   remanded  to  be 

disposed  of  in  accordance  with  law 

[F.,  28  C   324=5  CWN   509,  19  M   479,  32  M.  83=4  MLT  479,  R,  12  CPL.R 

J!?i,9,V'1  .FVl    173^21    MLJ'  ^S-9   MLT    251=(19ll)   1    MWN    151 
(153);  14  Ind    Cas    39*  (395)^11  MLT    69(  14  Ind    Cas    673=8  NLR    42 
21  M.LJ.  1063  (1071)=10  MLT  437;  5  Ind   Cas   764=7  MLT  93  (94)]       ' 
SECOND  appeal  against  the  decree  of  T     Ramaaami   Ayyangar,    Sub- 
ordinate Judge  of  Negapatam,  in  appeal  suit  No.   443  of  1893,   affirming 
the  decree  of  V.  T.   Subramama  Filial,  District  Munsif  of  Kumbakonam, 
in  original  suit  No    16  of  1891 

This  was  a  suit  for  injunction.  The  plaintiff  obtained  a  decree  in 
the  Court  of  the  District  Munsif  of  Kumbakonam,  but  this  decree  was 
reversed  in  appeal  suit  No  72  of  1892  by  the  District  Judge,  who  directed 
a  trial  de  novo  on  the  ground  that  the  trial  before  the  District  Munsif  had 
been  irregular  for  the  reasons  that  the  Munsif  had  issued  a  commission 
immediately  on  the  filing  of  the  plaint  before  the  defendants  had  notice 
of  the  suit,  and  based  his  judgment  partly  on  the  report  of  the  Commis- 
sioner which  was  submitted  before  the  defendants  had  notice  of  the  suit, 
and  further  because  there  was  incorporated  in  the  decree  a  description  of 
boundaries  which  was  filed  after  the  judgment  had  been  delivered  and 
which  differed  from  the  boundaries  mentioned  in  the  plaint.  The  suit 
having  been  reheard  by  the  then  District  Munsif  of  Kumbakonam,  a 
decree  was  passed  for  the  defendants. 

The  plaintiffs  preferred  an  appeal  to  the  Subordinate  Judge,  which 
was  dismissed,  and  they  preferred  this  second  appeal. 

Pattabhirama  Ayyar,  for  appellants, 

Mr.  E.  Norton,  for  respondents. 

JUDGMENT. 

We  are  of  opinion  that  the  order  of  remand  passed  by  the  District 
Judge  in  appeal  No  72  of  1892  was  illegal.  The  suit  had  not  been  decided 
by  the  District  Munsif  upon  any  preliminary  point,  on  the  contrary  he  had 
decided  all  the  six  issues  framed;  and  if  he  had  based  his  judgment  upon 
evidence  improperly  taken,  if  was  open  to  the  District  Judge  to  exclude 
that  evidence  or  to  call  for  or  take  further  evidence 

*  Second  Appeal  No   1176  of  1894 
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^  *s  °Pen  ^°  ^ie  appellants  to  take  this  objection  now,  although  they 
•NOV.  1$»  might  have  appealed  against  the  order  of  remand  (Section  591,   Code  of 
V.       Civil  Procedure;  see  also  Savitri  v.   Ramji  (1) ). 

"AfrPEL-  [423]   The  order  having  been  ultra  vires,  the  subsequent  proceedings 

SATE       are  also  ultra  vires  and  must  be  treated  as  non-existent — Rameshur  Singh 
OviL.     v.  Sheodin  Singh  (2). 

— ; —  We   must   set   aside   the   decree   of   the    Subordinate   Judge    and   the 

18  M.  421*  second  decree  of  the  District  Munsif  and  remand  the  original  appeal 
No.  72  of  1892  to  the  file  of  the  District  Court  of  Tanjore  to  be  disposed 
of  according  to  law. 

The  costs  hitherto  incurred  will  abide  the  event. 


18  M.  423  (F.B.). 
APPELLATE  CIVIL— FULL  BENCH. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  Mr.  Justice 
Parker  and  Mr    Justice  Subramania  Ayyar. 


HUSANANNA    (Defendant),    Appellant    v.    LINGANNA    (Plaintiff), 

Respondent.*     [30th  March,   and  2nd  May,    1894,   and 

llth  March,  and  1st  and  2nd  May,  1895.] 

Civil  Procedure  Code — Act  XIV  of  1882,  Sections  525,  526 — Arbitration  without  inter- 
vention of  Court — Application  for  decree  in  terms  of  award — Denial  of  submission 
to  arbitration  and  genuineness  of  award. 

An  appeal  lies  against  a  decree  passed  upon  an  award  under  Civil  Procedure 
Code,  Sections  525,  526,  when  the  cause  shown  against  the  filing  of  the  award  as 
denied  the  submission  to  arbitration  and  the  genuineness  of  the  award. 
[R.,  25  C  757  (F.B.);  33  C  757  (F.B.)=3  C.LJ.  450=10  C.W.N.  609;  20  M.  89;  20 
M.  490;  2  CLJ.  153=10  CW.N.  601,  13  CP.L.R.  53;  9  Ind.  Cas.  173=21  M. 
LJ.  263=9  M.L.T.  251=0911)   1   MAY  N.  151  (164);  84  P.R.  1901=112  P.L. 
R    1901;  1  S.L.R.  149;  6  S.L.R.  168  (175);  D.,  22  M.  172.] 
SECOND   appeal    against   the    decree   of   M.    E.    Weld,    District   Judge 
of  Kurnool,  in  appeal  suit  No.  39  of  1892,  affirming  the  decree  of  V.  Banga 
Rau,  District  Munsif  of  Nandyal,  in  original  suit  No.  117  of  1890. 

Suit  under  Civil  Procedure  Code,  Section  525,  that  an  award  to  be 
filed  in  Court.  The  other  party  to  the  alleged  arbitration,  said  to  have 
resulted  in  the  award,  \v«s  joined  as  defendant  and  alleged  as  cause 
against  the  filing  of  the  award,  that  there  had  been  no  reference  to  the 
arbitration  and  that  the  award  was  not  genuine. 

The  District  Munsif  held  that  there  had  been  an  arbitration,  which 
resulted  in  the  award,  and  passed  a  decree  as  prayed. 

[424]  The  District  Judge  passed  a  decree  upholding  this  decision  on 
the  ground  that  no  appeal  lay. 

The  defendant  preferred  this  second  appeal. 
Runga  Ran,  for  appellant. 
Respondent  was  not  represented. 

This  second  appeal  came  on  for  hearing  before  COLLINS,  C.  J.,  and 
PARKER,  J.,  who  referred  the  matter  to  the  Full  Bench  as  follows:  — 

' *  Second  Appeal  No.  1754  of  1893. 

0)     14  B.  232.  (2)  12  A.  510. 
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OHDER  OF  KEFEll-ENCE  TO  THE  FULL  BENCH. 

The  plaintifE  applied,  uuder  Section  525  ot  the  Civil  Procedure  Code,     MAX  2. 

that  an  award  made  without  the  intervention  of  the  Court  might  be  filed       

and  a  decree  given  in  accordance  with  the  terms  thereof      The-  defendant      FULL 
denied    the   reference   to    arbitration    and   the    genuineness   of   the    award,     BENCH. 
The  District  Munsif  found  both  these  points  in  plaintiff's  favour  and  gave 
him    a    decree.     On    appeal    the    District    Judge    considered    the    Munsif 's 
finding   was  wrong,    but   held   that   he   was   concluded   by   the   decision   in 
Micharaya  Guruvu  v    Sadasiva  Paiama  Guiuvit  (1)  and  that  there  was  no 
appeal      Hence  this   second  appeal 

For  the  defendant   (appellant)  it  was  contended  that  the  decision  in 
Micharaya  Guruvu  v    Sadaaiva  Par  am  a  Guiuvu  (1)  had  not  been  followed 
in  more  recent  cases,   (see  Suppu  v.   Govindachai yar  (2)  and  Venlcayya  v 
Vcnkatappayya    (3)    and    it    was    uigcd    that    the    view    of    the    Calcutta 
High  Court  was  also  in  favour  of  an  appeal  (Sashti  Charan  Chattel  jee  v 
Tarak    Chandra    Chatterjee    (4),    and    Surjan    Kaot    v     Bhikan    Raot    (5) 
The  argument  was  that  though  an  appeal  would  be  barred  if  the  enquiry 
had  been  as  to  objections  under  Sections  520  and  521  of  the  Civil  Proce- 
dure Code,  it  was  otherwise  when  the  enquiry  was  as  to  the  very  existence 
of  the  *award  and  the  fact  of  the  agi cement  of  aibitiation 

There  is  a  conflict  of  authority  as  to  the  course  to  be  taken  should 
the  defendant  appear  and  deny  the  reference  to  arbitration  and  the  genuine- 
ness of  the  award  In  Calcutta  it  was  held  by  a  Full  Bench  (Sashti  Charan 
Chattcrjce  v  Tarak  Chandra  Chattel  jce  (4),  that  no  judgment  ought  to  be 
given  when  the  award  or  the  consent  to  arbitration  is  disputed,  that  the 
special  jurisdiction  [425]  was  then  ousted  and  that  an  appeal  would 
lie  if  a  decree  and  judgment  had  been  erroneously  passed  upon  the 
award  Similar  view£  were  expressed  in  Ichamoyee  Chowdhiauce  v.  Pra- 
Bunno  Nath  Chowdhu  (6),  Bijadhur  Dhugut  v  Monohur  Bhugut  (7)  and 
Hurronath  Chowdhry  v  Nistanm  Chowdiani  (8),  some  Judges  going  so 
far  as  to  hold  that  the  special  procedure  under  Section  525  was  also  ousted, 
if  the  objections  raised  foil  under  Sections  520  and  521  These  cases  were 
again  considered  by  a  Full  Bench  of  the  Calcutta  High  Court  in  Surjan 
Root  v.  Bhikan  Raot  (5)  when  it  was  unanimously  held  that  when  the 
objections  to  the  award  fell  witlun  Section  521  of  the  Civil  Procedure 
Code,  the  Court  was  not  bound  to  hold  its  hand  and  leject  the  application, 
but  should  enquire  into  the  validity  of  the  awaid  and  determine  whether 
it  should  be  filed  or  not  Tmes  of  the  Judges  composing  the)  Full  Bench 
intimated  an  opinion  that  where  the  objection  taken  was  that  the  matters 
in  dispute  had  never  been  referred  to  arbitration,  the  Court  had  no  juris- 
diction under  Section  525  But  this  point  did  not  really  arisen  on  the 
reference 

In  Bombay,  a  similar  view  has  been  taken  (see  Samal  Nathu  v 
Jai8hankar  Dalsukiam  (9)  It  was  there  held  that  the  procedure  under 
Sections  525  and  526  of  the  Civil  Procedure  Code  only  related  to  cases  in 
which  the  reference  and  the  award  are  accepted  facts  The  judges  consi- 
dered that  if  the  objection  was  obviously  unfounded  it  should  be  regarded 
as  no  cause  against  the  filing,  but  if  it  appealed  a  substantial  objection  the 
applicant  should  be  referred  to  a  regular  suit  upon  the  award  But  in 


(i)  4  M  319  (2)  IT  M.  85  (i)  15  M  348, 

(4)  8  B  L  R  315  (5)  21  C  213  (6)  9  C    557 

(7)  10  C  n  f  8)  10  C  ^4  (9)  9  B  254: 
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IMS      Vishnu  Bhau  Jothi  v.  Bau/t  Bfeatt  Jo«ki  (!>-,  it  was  held  that  there  was  no 
MAY  2.   aPPeal  Against  the  decree  passed  upon  an  award. 

_  We  have  not  been  referred  to  any  case  in  which  this  particular  point 

FULL     has  been  decided  in  Allahabad. 

BENCH.  I*1  Micharaya  Guruvu  v.  Sadasiva  Parama  Guruvu  (2)  that  point 
was  not  raised.  In  that  case,  the  District  Munsif  found  that  the  award 
was  genuine  and  decreed  for  plaintiff  accordingly  and  the  High  Court  held 
{.j^  |.jle  District  Court  could  not  entertain  an  appeal.  This  was  an  ap- 
plication filed  under  Section  525  of  the  Civil  Procedure  Code. 

[126]  In  Suppu  v.  Govindacharayar  (3)  which  was  a  case  in  which 
the  reference  to  arbitration  had  been  made  by  the  Court,  it  was  held  that 
Section  522  presupposed  the  existence  of  an  award  as  the  basis  of  a  decree 
and  could  not  apply  to  a  case  in  which  there  had  been  no  award  in  law  or 
in  fact.  Tlfe  appeal  was  therefore  allowed.  The  case  of  Oopi  Reddi  v. 
Mahanandi  Reddi  (4)  is  not  in  point.  It  was  merely  held  that  the 
procedure  of  Section  525  could  not  apply  when  the  award  itself  could  not 
be  produced.  In  Venkayya  v.  Venkatappayya  (5)  the  reference  to  arbitra- 
tion was  made  in  the  course  of  a  suit.  Objections  alleging  misconduct 
of  the  arbitrators  and  the  invalidity  of  the  award  were  overruled  by  the 
District  Munsif  who  passed  a  decree  in  accordance  with  the  award.  The 
High  Court  held  that  the  District  Judge  had  power  to  hear  an  appeal  on 
the  ground  that  the  award  was  not  legal.  This  case  also  as  well  afc  Suppu- 
v.  Govindacharyar  (3)  seems  in  conflict  with  Micharaya  Guruvu  v.  8ada- 
siva  Parama  Guruvu  (2), 

In  Madras,  the  objection  that  a  Court  is  ousted  of  it&  jurisdiction 
under  Section  525  when  the  existence  of  the  award  is  denied,  does  not 
seem  to  have  been  taken.  In  all  the  cases  cited,  like  the  present,  the 
Co\it>  of  First  Instance  has  proceeded  to  enquire  and  determine  the  fact, 
—  and  the  sole  question  is  whether  there  ife  an  appeal. 

We  find  it  impossible  to  reconcile  the  decision  in  Micharaya  Guruvu  v. 
Sadasiva  Parama  Guruvu  (2)  with  Suppu  v.  Govindacharyar  (3)  and 
Venkayya  v.  Venkatappayya  (5),  and  though  it  is  in  accord  with  Vishnu 
Bhau  Joshi  v.  Ravji  Bhau  Joshi  (1),  it  is  in  conflict  with  the  course  of 
decisions  in  the  Calcutta  High  Court. 

We,  therefore,  refer  for  the  determination  of  a  Full  Bench  the  following 
question:  —  "  I&  there  an  appeal  against  a  decree  passed  upon  an  award 
"  under  Sections  525  and  526  of  the  Civil  Procedure  Code  when  the  cause 
"  shown  has  denied  the  submission  to  arbitration  and  the  genuineness  of 
"  the  award?  " 

This  second  appeal  came  on  for  hearing  before  the  Full  Bench. 

Runga  Rau,  for  appellant. 

Pattabhirama  Ayyar,   for  respondent. 

The  Court  delivered   the  following. 

JUDGMENTS  OF  THE  FULL  BENCH.* 

[427]  Subramania  Ayyar,  J.  —  I  am  of  opinion  that  there  is  an 
appeal  against  a  decree  passed  upon  an  award  under  Section  526  of  the 
Civil  Procedure  Code  when  the  cause  sought  to  be  shown  against  the  filing 
of  the  award  has  denied  the  submission  to  arbitration  and  the  genuineness 
of  the  award. 

The  main  objections  taken  to  this  view,  are  two:  —  The  first  is  that 
what  is  called  a  decree  on  an  award,  filed  under  Section  526,  is  not  in 

(O  3B.  18.  (2)  4  M.  319.  (3)  ii  M.  85. 

(4)  12  M.  331-  (5)  15  M.  348. 
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SS'anH.'T'???  t(Vhe  defnitlori  of  the  ^rm  as  contained  in  Sec- 
tion  2  of  the  Civil  Procedure  Code,  for  the  adjudication  under  Section  526 

Jh    jL?n-  adJudlcatlon  m  a  8uit  or  appeal  as  required  by  the  first  part  of 
the  definition.     The  Second  objection  is  that,  even  if  such  an  adjudication      ^ 

uu  x  f  L  e  a  decree  m  the  Pr°Per  sense  of  tho  term  an  aprJeal  from  it  is  r,  L 
prohibited  by  the  last  clause  of  Section  522,  even  in  such  a  case  as  the  BENCH 
present. 


Now  as  to  the  first  contention,  no  doubt  the  proceedingB  under  Sec-  (F-Bv 
turns  525  and  526  begin  with  an  application  and  not  with  a  plaint.  But 
the  former  section  directs  that  the  application  &o  presented  shall  be  num- 
bered and  registered  as  a  suit  between  the  applicant  as  plaintiff  and  the 
other  parties  as  defendants  and  the  latter  (Section  526)  lays  down  that  if 
the  Court  orders  the  award  to  be  filed,  such  award  shall  take  effect  as  an 
award  made  under  the  provisions  of  Chapter  XXXVII  of  the  Code,  the 
meaning,  of  course,  being  that  the  award  shall  take  effect  in  the  same  way 
as  an  award  made  under  a  reference  to  arbitration  through  the  Couifc, 
after  a  suit  had  commenced,  upon  which  award  judgment  and  deciee  fol- 
low as  provided  by  Section  522.  It  is  thus-  quite  clear  that  though  a 
proceeding,  taken  under  Sections  525  and  526,  does  not  in  its  inception 
commence  in  the  way  in  which'  a  suit  is  begun,  yet  in  its  subsequent 
stages,  it  is  treated  by  the  law  as  a  suit,  especially  m  the  requirement 
that  as  soon  as  an  award  is  ordered  to  be  filed,  it  must  be  followed  by 
judgment  and  decree  That  such  is  the  proper  construction  of  the  clause 
"  and  such  award  shall  then  take  effect  as  an  award  made  undei  the 
"  provisions  of  this  chapter  "  m  Section  526,  there  can  be  no  doubt 

This  view  is  moreover  supported  by  the  uniform  practice  of  tho 
Courts  from  the  time  of  the  enactment  of  Section  327  of  Act  VIII  of 
1859  (corresponding  to  Sections  525  and  526  of  the  present  Code)  In 
Saahti  Charan  Chatterjec  v  Tarak  Chandra  Chatter^ee  (1)  decided  twenty- 
two  years  ago,  Norman,  J  ,  referring  [428]  to  the  point  I  am  considering, 
observed  (at  page  325)  — "  It  seems  to  me  that  the  only  order  which 
a  Judge  is  empowered  to  make  under  Section  327  is  simply  an  order 
11  that  the  award  shall  be  filed  When  the  award  is  filed  it  is  to  be 
11  enforced  under  the  provisions  of  Chapter  VI,  Act  VIII  of  1859  Now 
the  mode  of  enforcement  of  an  award  is  by  passing  judgment  nnd 
11  making  a  decree  in  accordance  with  the  award."  And  Paul,  J  ,  in  the 
same  case,  said  (at  pages  330 — 31)  — "  It  appears  to  me  that  an  order 
directing  the  filing  of  an  award  is  not  a  decree  in  its  ordinary  significa- 
"  tion;  and  being  m  ita  nature  a  proceeding  ancillary  to  the  passing  of 
"  judgment  and  decree  it  is  an  orBer  made  in  the  course  of  a  suit  (com- 
11  menced  by  an  application,)  and  relating  thereto  prior  to  decree 
11  It  is  clear  that  unless  an  order  directing  an  award  to  be  filed  is  followed 
"up  by  judgment  and  decree  no  execution  can  issue  " 

The  same  opinion  has  been  emphatically  expressed  again  m  Calcutta 
in  the  very  recent  cose  of  Surjan  Raot  v  Bhikari  Raot  (2)  There  Petheram, 
C  J  ,  rejected  the  view  put  forward  by  the  Judges  who  decided  Sree  Ram 
Chowdhry  v  Denobundhoo  Chowdhry  (3),  to  the  effect  that  when  the  appli- 
cation to  file  an  award  is  registered  as  a  suit,  that  has  not  the  effect  of  con- 
verting the  application  into  a  suit  for  all  purposes,  but  merely  means  that 
for  the  purposes  of  the  entry  in  the  register  of  civil  suits  and  for  those  pur- 
ppses  only  the  application  is  regarded  as  a  suit.  The  Chief  Justice  argued 

(I)  8  B   L  R.  315-  '2)  21  C.I2I3  (221).  (3)  7  C.  490. 
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against  this  view  as  follows:  —  "  If  the  application  to  file  the  award  is  not 
"  converted  into  a  suit  for  all  purposes,  it  is  not  converted  into  one  at  all 
for  any  but  an  administrative  one  as  defined  by  Field,  J.,  and  it  must 
follow  that  the  award  cannot  be  enforced  under  the  provisions  of  those 
sections  as  there  is  no  suit  pending  in  which  a  decree  can  be  made,  and 
filing  the  award  has  no  effect  whatever,  as  even  after  it  is  filed,  it  can  only 
be  enforced  by  a  regular  suit  to  be  commenced  by  a  plaint  in  the  ordinary 
way,  which  could  be  done  as  well  before  it  is  filed  as  it  could  afterwftrds; 
and  this  is  to  hold  that  these  two  Sections  525  and  526  have  no  practical 
effect  whatever.  I  understand  that  from  the  passing  of  the  Act  down  to 
the  present  time  proceedings  under  these  sections  have  been  treated  as 
suits  in  this  way  and  that  when  the  award  has  been  filed,  judgment  and 
decree  have  in  all  [429]  casee  followed  upon  such  finding  without  any 
question  and  I  think  it  would  be  impossible  to  hold  now  that  all  such  dec- 
rees have  been  waste  paper  because  they  were  not  made  in  any  suit." 

The  force  of  this  reasoning  cannot  but  be  admitted,  and  it  must  be 
taken  a&  perfectly  well  established  that  an  adjudication  which  follows  the 
filing  of  an  award  under  Sedtion  526  is  in  almost  every  essential  particular 
a  decree  with  nearly  all  the  incidents  attacking  to  one  passed  in  an 
ordinary  suit.  One  of  these  incidents  is  "that  under  Secton  540  an  appeal 
lies  "  unless  when  otherwise  expressly  provided  by  the  Code  or  by  any 
"  other  law  for  the  time  being  in  force."  The  question  therefore  is 
whether  when  a  decree  is  passed  under  Section  526  in  a  case  where  the 
submission  and  the  genuineness  of  the  award  are  denied,  an  appeal  from 
such  decree,  is  prohibited  by  any  other  provision  of  the  Code  or  by  any 
other  law. 

And  this  leads  me  to  the  consideration  of  the  next  contention  raised, 
viz.,  that  the  last  clause  of  Section  522  bars  such  an  appeal.  That  this 
contention  is  untenable  will  be  manifest  if  the  scope  of  the  clause  in 
question  is  clearly  kept  in  view.  The  words  of  the  clause  are  "  no  appeal 
"  shall  lie  from  such  decree  except  in  so  far  as  the  decree  is  in  excess  of, 
"  or  not  in  accordance  with,  the  award."  It  will  Jiere  be  seen  that  the  pro- 
hibition against  an  appeal  contained  in  the  said  clause  is  not  unqualified, 
but  is  subject  to  certain  conditions,  some  of  them  being  expressly  specified  ill 
the  clause  itself,  while  others  are  necessarily  implied  by  the  very  language 
of  it.  Among  the  conditions  so  implied,  the  most  important  are  (t)  ^here 
must  have  been  a  matter  referred  to  arbitration  and  (it)  there  must  have 
been  an  award  on  the  matter  referred.  These  conditions,  as  observed  by  the 
.^ull  Bench  of  the  Allahabad  High  Court  in  Amrit  Ram  v.  Dasrat  Ram  (1) 
must  exist  as  the  foundation  of  the  jurisdiction  of  a  Court  to  order,  under 
Sections  525  and  526  the  award  to  be  filed.  Consequently  in  the  absence 
of  either  condition,  there  can  be  no  valid  adjudication  under  Section  526 
and  a  decree  passed  in  Such  a  proceeding  and  purporting  to  rest  on  a  sup- 
posed award  must,  in  reason,  be  liable  to  be  impeached,  unless  there  is  a 
specific  provision  of  the  law  to  the  contrary,  on  the/  ground  that  there  was 
no  submission  or  there  was  no  award,  and  the  Court  had  therefore  no  juris- 
diction to  pa.Ss  the  decree.  But  no  such  provision  being  [430]  found  in 
Section  522  or  elsewhere,  it  follows  that  the  remedy  open  to  a  party  against 
whom  a  decree  has,  in  the  circumstances  supposed  above,  been  given  under 
Section  526,  is  the  ordinary  one  of  an  appeal  against  it  under  Section  540. 
This  view  is  now  conceded  by  the  Hign  Courts  of  Calcutta,  Bombay  and 


(i)  17  A.  n  (25,  26,  28), 
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Allahabad.     See  Sashti  Charan  Chattcrjce  v    Tarak  Chandia  Chatterjee  (1) 
Nandram    Daluram    v     Ncmchand   Jadavchand    (2),    and    Amnt    Ram    v.     ,, 
Dasrat  Ram  (3),  MAY  2. 

The   principle   on   which   these    cases   proceed   seems   to   be    that   the       ~ 

finality  contemplated  by  Section  522  is  confined  to  a  determination  by  the  "  ULL 
Court  of  certain  specific  matters,  such  as  are  enumerated  in  Sections  520  BFNCH. 
and  521,  which  "do  not  include  denial  of  submission  or  the  genuineness  of  .«  M  JM 
the  nwaid  or  other  like  circumstances  That  there  is  an  undoubted  dis-  (p|i^ 
tinction  between  an  ad]udication  on  these  latter  questions  and  an  adju-  ' 
dication  upon  the  other  matters,  referred  to  above,  cannot  be  denied 
The  distinction  is  that  whereas  a  decision  as  to  the  truth  of  the  submis- 
sion or  the  genuineness  of  the  award  is  a  determination  which  goes  to  the 
very  root  of  the  jurisdiction  of  the  Court  to  proceed  under  Sections  525  and 
526,  the  orders  of  the  Court  passed  under  Sections  520  and  521  are  merely 
more  or  less  ancillary  to  the  enforcement  of  an  award  given  under  a  re- 
ference made  through  the  intervention  of  a  Court  about  the  factum  of 
which  reference  or  award  there  can  gerferally  be  little  ground  for  dispute. 
This  distinction  was  lost  sight  of  in  Micharayai  GUTUVU  v  Sadasiva 
Parama  Guruvu  (4)  which  was,  m  rny  opinion,  consequently  wrongly 
decided  The  error  into  which  the  learned  Judges  fell  is  in  their  holding 
that  a  Court,  proceeding  under  Section  526,  is  empowered  to  adjudicate 
with  conclusive  effect  not  only  on  the  ancillary  matters  above  referred  to, 
but  also  upon  the  question  whether  there  is  a  submission  or  not,  when 
there  is  no  warrant  for  puch  a  conclusion  in  the  language  of  any  of  the 
provisions  of  Chapter  XXXVII  Nor  15  there  anything  in  principle  to 
support  the  conclusion  Now  an  ordinal y  suit  lies  to  enfoice  an  award 
made  without  the  inteivention  of  a  Court  of  Justice,  the  special  procedure 
provided  in  Section  526  not  being  impeiative,  Palamappa  Chetti  v  Rayappa 
Chetti  (5)  Suppose  such  a  suit  is  brought  If,  in  it,  the  Court  upholds 
the  award  and  passes*  a  [431]  decree,  it  is  certainly  open  to  a  party 
impeaching  the  award  to  raise,  m  any  appeal  preferred  against  the  decree, 
the  objection  that  there  was  no  submission  or  award  Why  then  should 
a  party  against  whom  a  decree  is  passed  m  similar  circumstances  m  a 
special  suit  commenced  by  a  petition,  under  Section  526,  be  precluded  from 
raising  such  objections  in  an  appeal  against  that  decree  in  the  absence  of  an 
express  prohibition  in  law  against  the  adoption  of  such  a  course?  I  think, 
therefore,  that  the  last  clause  of  Section  522  was  not  intended  to,  and  doe6 
not  prevent,  an  appeal  in  a  case  like  the  present. 

It  was  next  argued  on  behalf  of  the  respondent  before  us  that  it  was 
not  competent  to  the  District  Munsif  to  try  the  questions  of  the  denial 
of  submission  and  the  genuineness  of  the  award,  that  as  soon  as  such 
objections  were  raised  the  District  Munsif  was  bound  to  reject  the  appli- 
cation without  proceeding  further,  that  consequently  the  decree  passed 
by  him  was  void  ab  initio  and  that  the  remedy  for  the  appellant  was  not 
by  an  appeal  to  the  District  Judge,  but  by  an  application  for  revision  to 
this  Court. 

Upon  the  question  which  is  assumed  as  the  first  step  in  the  above 
argument,  tn*.,  whether  the  District  Munsif  was  competent  to  try  the 
truth  of  the  cause  here  sought  to  be  shown,  it  is  unnecessary  to  pronounce 
any  opinion  now.  Because,  §even  granting  for  argument's  sake  that  that 
assumption  is  well  founded,  it  is  clear  that  the  proper  and  appropriate 

(7T8~B~  L.  R   315  (*)  17  B   357  (3)  17  A    21   (25,  26,  28). 

(4)  4  M    319-  .  (5)  4  M    H    C   R,  119. 
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remedy  against  the  Munsif's  decree  said  to  be  void,  is  by  an  appeal  to  the 
MAY!.  JWstrict  Judge  under  Section  540  of  the  Code.  For,  under  that  section 
— _  (except  when  otherwise  expressly  provided  for,  which  is  not  the  case  here 
FULL  as  has  keen  already  shown),  an  appeal  lies  against  every  decree  whether 
-BENCH.  8UCh  decree  was  passed  in  a  jiuit  over  which  the  Court  passing  the  decree 

"  had  jurisdiction  or  not.  The  respondent's  contention  under  consideration 

U  M.  423  involves  the  reading  into  the  definition  of  a  decree  in  Section  2  of  the 
(F.B.).  Code  of  a  proviso  which  is  not  there.  That  part  of  the  definition,  with 
which  we  are  for  the  present  concerned,  runs  thus: — "  Decree  means 
"  the  formal  expression  of  an  adjudication  upon  any  right  claimed  or 
"  defence  set  up  in  a  Civil  Court  when  such  adjudication,  so  far  as 
"  regards  the  Court  expressing  it,  decides  the  suit  or  appeal."  To  sustain 
the  respondent's  argument  it  would  be  necessary  to  add  after  the  word 
'  appeal  '  words  to  the  following  effect  "  provided  the  Court  "  so  adjudi- 
cating has  jurisdiction  to  entertain  the  suit  or  appeal."  [*82]  There  is 
absolutely  no  justification  for  importing  any  puch  proviso.  Therefore  in 
the  face  of  the  clear  language  of  the  definition  coupled  with  Section  540, 
it  would  be  exceedingly  unreasonable  and  unjust  to  hold  that  a  party 
against  whom  a  decree  has  been  passed  by  a  Court  without  jurisdiction 
is,  in  consequence  of  that  want  of  jurisdiction,  prevented  from  reporting 
to  his  remedy  by  an  appeal,  which  in  the  case  of  decrees  pronounced 
by  a  Court  having  jurisdiction,  he  can  claim  as  a  matter  of  right;  and 
is  solely  dependent  upon  the  exercise  by  this  Court,  in  its  discretion, 
of  the  extraordinary  powers  vested  in  it  in  respect  of  matters  coming  up 
before  it  on  revision  to  get  rid  of  such  decree. 

I  agree,  therefore,  in  answering  the  question  referred  in  the  affirma- 
tive. 

PARKER,  J. — The  question  referred  to  the  Full  Bench  is  "Is  there 
"  an  appeal  against  a  decree  passed  upon  an  award  under  Sections  535 
"  and  526,  Code  of  Civil  Procedure,  when  the  cause  shown  has  denied  the 
"  submission  to  arbitration  and  the  genuineness  of  the  award?  " 

Sections  525  and  526  provide  an  optional  method  of  enforcing  an 
award  wjien  any  matter  has  been  referred  to  arbitration  without  the 
intervention  of  a  Court  of  Justice.  It  is  a  procedure  which  is  only  appli- 
cable when  the  reference  and  the  award  are  accepted  facts,  Samal  Ncuthu 
v.  Jaiahankar  DaUukram  (1),  and  it  does  not  detract  from  the  right  "to 
bring  a  regular  suit  to  enforce  the  terms  of  an  award,  Pcdaniappa  Cheiti 
v.  Rayappa  Chetti  (2),  and  Kota  Seetamma  v.  Kollipurla  Soobbiah  (3). 

Section  525  provides  that  the  application  shall  be  numbered  and 
registered  as  a  suit  and  notice  shall  be  given  to  the  other  parties  to  the 
arbitration  to  show  cause  why  the  award  should  not  be  filed,  and  Section 
526  further  provides  that  if  no  ground  such  as  is  mentioned  or  referred  to 
in  Section  520  or  Section  521  be  shown  against  the  award,  the  Court  shall 
order  it  to  be  filed.  These  provisions  clearly  indicate  that  the  reference  and 
the  award  itself  must  be  undisputed  facts,  since  it  would  be  absurd  to  sup- 
pose the  legislature  intended  to  limit  the  objections  which  could  be  raised 
to  those  referred  to  in  Sections  520  and  521  if  there  was  any  dispute  as  to 
the  factum  of  the  award.  It  must  be  remembered  that,  [488]  though  there 
is  no  appeal  againsfo  an  order  refusing  to  file  an  award  (Sree  Ram  Chow- 
dhry  v.  Denobundhoo  Chowdhry  (4),  such  refusal  does  not  operate  as  res 
Judicata  or  bar  a  suit  to  enforce  the  award.  I  am  inclined,  therefore,  to 

(i)  9  B.  254.  (2)  4  M.  H.  C  R.  wo. 

(3)  8  M.  H.  C.  R.  81.  (4)  7  C.  490. 
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agree  in  the  view  of  the  Calcutta  and  Bombay  High  Courts  that  if  the 
award  and  the  consent  to  arbitration  is  substantially  disputed  the  special 
jurisdiction  created  by  Sect'ons  525  and  526,  Code  of  Civil  Procedure,  is       _  _ 
ousted  and  that  the  applicant  should  be  referred  to  a  regular  £uit  upon  the      FULL 
award.  BENCH 

In  the  case  under  reference  there  was  such  a  substantial  dispute  and 
the  District  Munsif  disposed  of  the  case  without  jurisdiction  An  appeal 

11     i_l_  r  i  •  f  f 

will  therefore  he, 

See  Saahti  Charan  Chattetjee  v  Tarak  Chandra  Chatteerjee  (1),  Surjan 
Raot  v.  Bhikari  Root  (2),  Amrit  Ram  v  Doarat  Ram  (8),  Suppu  v.  Govmda- 
oharyar  (4)  and  Secretary*  of  State  for  India  v  Vydia  Pillai  (5).  I  would 
answer  the  question  referred  to  the  Full  Bench  in  the  affirmative. 

COLLINS,  C.  J,  —  I  have  had  the  advantage  of  reading  the  judgments 
of  PARKER  and  SUBRAMANIA  AYYAR,  JJ  ,  and  I  agree  with  the  conclusion 
arrived  at. 

This  second  appeal  came  on  again  for  final  disposal  and  the  Court 
(COLLINS,  C  J.,  and  PARKER,  J)  delivered  the  following. 

JUDGMENT   (FINAL) 

The  Full  Bench  having  held  that  an  appeal  lay  to  the  District  Judge, 
the  decree  must  be  reversed  and  the  appeal  remanded  to  be  heard  on  the 
merits  The  costs  incuired  in  the  High  Court  will  be  borne  by  the  plaint- 
iff and  the  costs  m  the  Courts  below  will  abide  and  follow  the  result 


18  M.  434 

[434]   APPELLATE  CIVIL 
Before  Mr    Justice   Muttusami  Ayyar  and  Mr    Justice   Best. 


PERIAROYALU  REDDI  (Plaintiff),  Appellant  v    ROYALU 

REDDI  AND  OTHERS  (Defendants  NOB.  1  to  4  and  6), 

Respondents  *     [12th  and  13th  December,   1894  ] 

Darkhast  rules — Application  to  Government  for  waste  land — Irregular  publication  of 
application 

The  plaintiff,  having  obtained  an  assignment  from  Government  of  waste  land, 
was  obstructed  by  the  defendants  in  his  attempt  to  enter  into  occupation,  and 
he  sued  for  a  declaration  of  his  title  and  possession  It  appeared  that  his 
application  for  the  land  had  not  been  duly  published,  and  certain  other  formal- 
ities had  not  been  observed,  as  provided  by  the  darkhast  rules,  but  the  land  had 
been  assigned  to  him  and  a  patta  granted  by  Government  • 

Held  that  the  plaintiff's  title  was  not  invalidated  by  reason  of  the  non- 
compliance  with  the  darkhast  rules 

[R,  26  M  268=12  MLT  453,  2Q  M  161~  1  MLT  278,  30  M  270  (F.B.)=2  M 
LT  141;  31  M  264=18  ML]  62,  32  M  300=19  MLJ  206=5  MLT  31, 
12  MLJ  417] 

SECOND  appeal  against  the  decree  of  W.  F  Grahame,  District  Judge 
of  South  Arcot,  in  appeal  suit  No  309  of  1898,  reversing  the  decree]  of 
T  Gopalaknslma  Pillai,  Distiict  Munsif  of  Vnddhaehalam,  in  original  suit 
No  535  of  1892, 

The  plaintiff  sued  tor  a  declaration  of  his  title  to,  and  for  possession 
of  certain  land  The  plaintiff's  case  uas  that  he  applied  on  darkhast  for 

v  i 

*  Second  Appeal  No    1346  of   1894 

(i)  8  B    L   R   315  (2)  21   C    213  (3)   17  A    21 

(4)   ii  M   85  (5)  17  M.  193. 
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the  land  in  question  on  the  26th  April  1884,  and  the  revenue  authorities 
aligned  it  to  him  and  granted  a  patta  on  the  19th  May  1885,  and  that 
he  fcince  paid  tirwa  therefor.  The  defendants  had  objected  to  the  plaint- 
iff 'a  application  on  the  ground  that  the  land  in  question  was  a  threshing- 
**oa?  an(*  aPPliec*  to  the  Board  of  Kevenue  which,  however,  upheld  the 
assignment  to  the  plaintiff.  In  September  1891  the  plaintiff  attempted  to 
plough  the  land  but  was  obstructed. 
|^  434  The  District  Munsif  passed  a  decree  as  prayed,  but  his  decree  was 

reversed  on  appeal  by  the  District  Judge,  who  held  that  the  darkhast  was 
vitiated  by  reason  of  non-compliance  with  the  Standing  Order  of  the 
Board  of  Revenue,  No  30,  Section  5,  which  requires  that  the  applications 
such  as  that  of  the  plaintiff  should  be  proclaimed  in  the  village  by  beat  of 
tom-tom,  and  that  the  signature  [185]  of  the  nearest  landholders  should 
be  obtained  and  a  notice  put  up  m  two  places.  The  District  Judge  was 
of  opinion  that  these  formalities  not  having  been  complied  with,  the  plain- 
tiff had  obtained  no  title  to  the  land. 

The  plaintiff  preferred  this  second  appeal. 

Etkiraja  Mudaliar  and  Sivagnana  Mudaliar,   for   appellant. 

Respondents  were  not  represented. 

JUDGMENT. 

We  are  unable  to  agree  in  the  opinion  of  the  Judge  that  because  some 
of  the  formalities  prescribed  by  the  darkhast  rules  have  not  been  observed, 
he  is  entitled  to  cancel  the  patta  granted  to  the  appellant  by  the  Govern- 
ment. Darkhast  rules  are  departmental  and  if  they  are  infringed,  the 
remedy  for  such  infringement  is  also  departmental.  Irregularities  in 
observing  those  rules  constitute  no  valid  ground  of  interference  by  the  Civil 
pourts  with  a  grant  of  land  made  by  the  Government.  The  land  in  dis- 
pute is  entered  in  the  pymash  account  as  waste  and  as  such  it  is  at  the 
disposal  of  Government.  It  is  not  competent  to  the  Civil  Courts  to  set 
aside  a  grant  made  by  an  officer  competent  to  make  the  grant.  The  two 
objections  taken  by  the  respondents  against  the  grant  have  been  disallow- 
ed. It  has  been  found  that  he  has  no  title  aB  against  the  Government  and 
it  appears  also  that  the  land  is  entered  in.  the  pymash  accounts  as  waste 
and  not  as  threshing-floor.  The  District  Munsif  has  further  found  that 
there  is  no  communal  necessity  for  reserving  the  land  as  a  threshing-floor. 
It  was  held  by  this  Court  in  Subbaraya  v.  The  Sub-Collector  of  Chingle- 
put  (1)  that  a  Civil  Court  cannot  compel  the  revenue  authorities  to  make 
settlement  with  a  particular  person  on  the  ground  that  he  was  entitled  to 
preference  under  the  darkhast  rules,  (see  also  Subbaraya  v.  Krishnappa  (2)). 

We  pet  aside  the  decree  of  the  District  Judge  and  restore  that  of  the 
District  Munsif. 

Respondents  must  pay  appellant's,  costs  in  this  Court  and  also  in  the 
Lower  Appellate  Court. 


(i)  6  M.  303  (309).  <2>  I2  M- 
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18  M.  436=5  M.LJ.  200. 
[138]  APPELLATE  CIVIL. 

•Before  Sir  Arthur  J.   H.   Collins,  Kt  ,   Chief  Juitice,  and 
Mr.  Justice  Parker. 


KUMBALINQA  PILLAI  (Defendant  No.   1),   Appellant  v. 

ARIAPUTRA  PADIACHI  (Plaintiff),  Respondent* 

[8th  February  and  12th  March,  1895.] 

Civil  Procedure  Code — Act  XIV  of  1882,  Section  317 — Sale  under  mortgage  decre'e — 
benami  purchaser — Purchase  on  account  of  a  subsequent  usufructuary  mortgagee — 
Suit  for  conveyance  and  possession 

Certain  land  was  hypothecated  to  A  and  subsequently  put  in  the  possession  of 
B  under  a  usufructuary  mortgage,  A  obtained  a  decree  upon  his  hypothecation 
for  the  sale  of  the  property  against  B  and  the  mortgagor  In  execution  the 
land  was  purchased  by  the  agent  of  B  with  his  money  and  he  agreed  to  execute 
a  conveyance!  to  B  This  agreement  was  not  carried  out  and  the  nominal  pur- 
chaser ejected  B's  tenant 

Held,  that  B  was  entitled  to  a  decree  for  delivery  of  possession  and 
execution  of  a  conveyance 

[R,  20  M   349;  6  CWN   279,  D.,  22  A   434=  20  A  W  N    152] 

SECOND  appeal  against  the  decree  of  W  F.  X3rahame,  District  Judge 
of  South  Arcot,  in  appeal  suit  No.  280  of  1893,  affirming  the  decree  of 
T.  B.  Vasudeva  Sastn,  District  Munsif  of  Chidambaram,  in  original  suit 
No.  109  of  1893. 

The  plaintiff  sued  to  compel  defendant  No.  1  to  execute  in  his  favour 
a  conveyance  of  certain  land  and  deliver  possession  thereof  or  in  the  alter- 
native to  pay  him  a  sum  of  Rs.  1,010.  The  land  had  originally  been  the 
property  of  Paramasiva  Pillai  by  whom  it  had  been  mortgaged  to  the 
plaintiff  in  1883,  having  already  been  hypothecated  to  Armuga  Pillai  In 
suit  No  518  of  1885  the  assignee  of  Armuga  Pillai  obtained  against  the 
plaintiff  and  the  mortgagor  a  decree  for  fcale,  in  execution  of  which  the 
plaintiff  became  the  purchaser  in  the  name  of  defendant  No  1  who  acted 
as  his  agent  and  agreed  to  convey  the  land  to  him  on  the  confirmation  of 
thq  court-sale  The  plaintiff  paid  the  money  and  remained  in  possession 
by  his  tenant  until  November  1892  when  defendant  No,  1  ejected  him 
It  was  objected  that  the  suit  was  not  maintainable  by  reason  of  the 
provisions  of  Civil  Procedure  Code,  Section  817,  but  the  District  Munsif 
overruled  this  objection  f*37]  ^nd  passed  a  decree  requiring  that  the 
defendant  No  1  should  execute  a  conveyance  as  prayed,  and  his.  decree 
was  affirmed  on  appeal  by  the  District  Judge 

Defendant  No.  1  preferred  this  second  appeal. 

Krishnasami  Ayyar,  for  appellant 

TiTumalaiaami  Chetti,  for  respondent. 

JUDGMENT. 

At  the  time  of  the  auction-sale  the  plaintiff  was  the  usufructuary 
mortgagee  in  possession,  and  the  land  was  brought  to  sale  in  satisfaction 
of  a  decree  upon,  a  prior  hypothecation.  The  equity  of  redemp- 
tion was  purchased  by  the  first  defendant,  who  at  the  time  waft 
the  plaintiff's  paid  agent,  ajid  it  is  found  that  in  the  purchase  the  first 
defendant  acted  as  plaintiff's  agent  and  that  the  plaintiff  supplied  the 

'Second  Appeal  ^o    1570  of  '894- 
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money  for  the  purchase.  The  plaintiff  remained  in  possession  through  his 
^tenants.  The  mortgage  being  usufructuary,  the  first  defendant  could  not 
have  disturbed4  him  without  redeeming  the  mortgage  even  if  he  (first 
defendant)  had  purchased  the  equity  of  redemption  on  hi&  account.  But 
it  is  found  that  he  agreed  to  execute  a  conveyance  to  the  plaintiff,  allowed 
plaintiff  to  take  possession  of  the  sale  certificate  and  delivery  order  and 
that  he  wad  at  the  time  plaintiff's  agent. 

We  think  the  case  falls  within  the  principles  laid  down  in  Monappa  v. 
Surappa  (1)  and  Sankunni  Nayar  v.  Narayanan  Nambudri  (2)  and  that 
Bection  817,  Code  of  Civil  Procedure,  is  not  a  bar  to  the  suit. 

The  second  appeal  is  dismissed  with  costs. 


18  M.  437=5  M.LJ.  60. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar  and  Mr.  Justice  Best. 


MUNIAPPA  NAIK  AND  OTHERS  (Defendants),  Appellants  v.   SUBRAMANIA 
AYYAN  (Plaintiff),  Respondent.*     [20th  December,   1894.] 

Civil  Procedure  Cod* — Act  XIV  of  1882,  Sections  268,  274 — Attachment  of  mortgage- 
debt — Suit  by  purchaser  on  mortgage. 

The  plaintiff -sued  to  recover  principal  and  interest  due  on  a  mortgage.  He 
claimed  title  as  purchaser  at  a  court-sale  held  in  execution  of  a  decree  against 
the  [43S]  mortgagee.  It  appeared  that  there  had  been  no  attachment  under 
Civil  Procedure  Code,  Section  274,  but  under  Section  268  only: 

Held,  that  the  purchase  by  the  plaintiff  was  not  invalid  by  reason  of  the  last- 
mentioned)  circumstance,  and  that  the  plaintiff  was  entitled  to  recover  as 
against  the  property. 

[Rel,  5  Ind.  Cas.  798  (799)=13  O.C  43;  16  Ind.  Cas.  438=12  M.L.T.  300=(1912)  M. 
W.N.  879:  24  M.LJ.  70  (71)~13  M.L.T.  207=(1913)  M.W.N.  136;  R.,  30 
M.  255=17  M.LJ.  201=2  M.L.T.  167.  14  CP.L.R  5;  8  M.LJ.  1;  22  M-LJ. 
105  (107)=10  M'.L.T.  503=(19H)  2  M  WN.  590;  18  P.R.  1909.] 

SECOND  appeal  against  the  decree  of  V.  Srinivasacharlu,  Subordinate 
Judge  of  Kumbakonam,  in  appeal  suit  No.  524  of  1893,  reversing  the 
decree  of  N.  Sambasiva  Ayyar,  District  Munsif  of  Tiruvadi,  in  original 
fiuit  No.  113  of  1898. 

Suit  to  recover  principal  and  interest  due  upon  a  mortgage,  dated  the 
9th  November  1880,  and  executed  by  the  father  of  the  defendants  to 
Maruda  Asari  to  secure  the  repayment  of  Rs.  100  with  intere&t.  The 
plaintiff,  claimed  as  the  purchaser  at  a  court-sate  held  in  execution  of  a 
decree  against  the  mortgagee.  There  had  been  no  attachment  under  Civil 
Procedure  Code,  Section  274,  but  attachment  had  taken  place  under  Civil 
Procedure  Code,  Section  268  as  of  a  simple  debt,  and  it  was  objected  that 
the  sale  was  invalid  for  this  rea&on. 

The  District  Munsif  overruled  this  objection,  but  he  dismissed  the 
suit  on  the  ground  of  limitation  on  it  appearing  that  the  due  date  in  the 
bond  was  the  9th  of  March  1881  and  the  plaint  was  not  filed  until  the  4th 
March  1803.  He  referred  to  Appasami  v.  Scott  (3),  Sami  v.  Krishna- 
$ami  (4)  and  Karimunnissa  v.  Phul  Chand  (5). 


(i)  ii  M.  234- 
(4)  10  M.  169. 


*  Second  Appeal  No.  1427  of  1894. 
(2)  17  M.  282. 


(3)  9  M.  5- 
(5)  15  A.  134. 
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The  Subordinate  Judge  reversed  this  decree  and  passed  a  decree  for 

the  plaintiff.     He  held  that  the  omission  on  the  part  of  the  plaintiff  to  j)pc  . 
effect  an  attachment  under  Section  274  was  an  irregularity  unattended  by 
substantial  injury  and  did  not  vitiate  the  sale,  and  he  held  that  the  plain- 

tifl  was  entitled  to  a  decree  for  sale,  although  his  claim  was  barred  so  far  IA™ 

as  the  personal  remedy  was  concerned  CIVIL* 

Defendants  preferred  this  second   appeal  

Knahnaaami  Ayyar,  for  appellants  14  M. 

Rajagopalachariar,  for  respondent.  437 ~  5 

JUDGMENT.  W 

We  agree  with  the  learned  Judge  who  decided  the  cases  of  Debendra 
Kumar  Mandel  v.  Rup  Lall  Das  (1)  and  Kasmath  Daa  v.  Sadaaiv 
Patnaik  (2) 

[439]  The  object  of  attachment  is  to  take  the  property  out  of  the 
disposition  of  the  judgment-debtor  Though  the  omission  to  attach  under 
Section  274  of  the  Code  of  Civil  Procedure  was  an  irregularity,  we  are 
not  able  to  hold  that  the  irregularity  was  material  or  that  plaintiff  has 
been  prejudiced  thereby 

It  is  next  contended  that  the  document  contains  no  provision  for  inter- 
est post  diem,  and  that  consequently  the  claim  is  one  for  damages  and 
barred  under  Article  116  of  the  Limitation  Act.  But  on  the  true  construc- 
tion of  the  document  the  last  clause  appears  to  provide  for  interest  to  date 
of  payment  and  to  make  the  same  a  charge  on  the  property;  and  as 
interest  is  not  asked  for  at  the  enhanced  rate  there  is  no  question  of  reason- 
able compensation  under  Section  74  of  the  Contract  Act,  nor  is  the  suit 
barred  under  the  Limitation  Act 

The   appeal   fails   and   is   dismissed   with   costs 


18  M.  439=5  M.LJ.  206. 

APPELLATE  CIVIL 

Before    Mr.    Justice    Shephard    and   Mr.    Justice    Best 


AMIR  BAKSHA  SAHIB  (Petitioner)  Appellant  v    VENKATACHALA 

MUDALI  (Counter-petitioner),  Respondent  * 

[26th  July,  and  6th  August,  1895  ] 

Cm/  Procedure  Code— Act  XIV  of   1882,  Sections  293,  306,   588— Execution  sale- 
Default  by  purchaser  in  paying  deposit — Remedy  against  purchaser 

The  purchaser  at  an  execution  sale  failed  to  make  the  deposit  of  25  per  cent 
under  Civil  Procedure  Code,  Section  306,  alleging  that  the  property  was  dis- 
covered by  him  subsequently  to  the  sale  to  be  subject  to  an  incumbrance.  The 
Property  was  put  up  for  sale  again  and  knocked  down  for  a  smaller  sum 
The  decree-holder  sought  in  execution  to  recover  the  amount  of  the  difference 
from  the  first  purchaser,  The  Court  of  first  instance  made  an  order  dismiss 
ing  the  application- 

Held,  that  an  appeal  lay  against  the  order  in  question 
[F.  25  C  99,  D.,  23  M.  73,  7  NLR    134  (135)] 

APPEAL   against  the  order  of  E    J     Sewell,  District  Judge  of  North 
Arcot,    in   miscellaneous    appeal    No     18   of    1893,    dismissing   the   appeal 

*  Appeal  against  Appellate  Order  No    40  of  1894. 
(i)  12  C   546  j  (2)  20  C  805. 
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against  the  order  of  T.  Venkataramayya,  District  Munsif  of  Vellore,   in 
execution  petition  No.  527  of  -1893. 

[HO]  A  house  was  brought  to  sale  in  execution  of  a  decree  in  original 
suit  No.  17  of  1893  on  the  file  of  the  District  Munsif  of  Vellore.  T.he 
house  was  knocked  down  to  Venkatachala  Mudali  for  Bs.  280,  but  he  did 
not  deposit  25  per  cent,  of  the  purchase  money  as  required  by  Civil 
Procedure  Code,  Section  306.  The  house  was  accordingly  put  up  again 
for  sale  on  the  next  day,  and  it  was  purcha&ed  for  Rs.  205  by  the  decree- 
holder,  who  had  permission  to  bid.  Venkatachala  Mudali  explained  that 
he  would  not  pay  the  deposit  for  the  reason  that,  since  the  sale,  he  had 
heard  of  an  incumbrance  to  which  the  property  was  subject.  The  present 
application  was  made  by  the  decree-holder,  who  sought  to  recover  Rs.  75 
from  Venkatachala  Mudali. 

The  District  Munsif  dismissed  the  application  on  the  ground  that  the 
applicant  had  falsely  Stated  in  his  petition  for  execution  that  the  house 
was  free  from  incumbrances  and  that  he  was  now  seeking  to  take  advan- 
tage of  his  own  wrong.  The  District  Judge  held  that  no  appeal  lay 
against  the  order  of  the  District  Munsif. 

The  decree-holder  now  appealed  to  the  High  Court. 

Masilamani  Pillai,  for  appellant. 

Ethiraja  Mudahar  and  Sivagnana  Mudaliar,  for  respondent. 

JUDGMENT. 

SHEPHARD,  J. — The  question  raised  in  this  appeal  is  whether  an  appeal 
lies  against  an  order  refusing  relief  to  a  decree-holder  as  against  the 
bidder  at  an  auction  sale  who  is  alleged  to  have  made  default. 

The  293rd  Section  of  the  Code  provides  that  the  deficiency  of  price, 
resulting  on  a  re-sale  occasioned  by  the  purchaser's  default,  shall  be  cer- 
tified to  the  Court  by  the  officer  conducting  the  sale,  "  and  shall,  at  the 
"  instance  of  either  the  judgment-creditor  or  the  judgment-debtor,  be 
"  recoverable  from  the  defaulter  under  the  rules  contained  in  the'  chapter 
"  for  the  execution  of  a  decree  for  money." 

No  such  certificate  a&  the,  section  contemplates  appears  to  have  been 
made.  The  decree-holder,  alleging  the  bidder's  default,  simply  asked1  for 
a  warrant  against  the  alleged  defaulter.  This  application  was  dismissed 
by  the  District  Munsif  on  the  merits.  On  appeal  being  made  the  District 
Judge  held  that  he  had  no  jurisdiction  to  entertain  it.  The  293rd  Section 
is  not  one  of  the  sections  mentioned  in  the  588th  Section.  The 
only  ground,  therefore,  on  which  it  can  be  held  that  an  appeal  lies  is  that 
orders  made  in  respect  of  an  alleged  default  by  the  purchaser  are  in  the 
[441]  nature  of  decrees,  and  that  the  parties  affected  must  be  deemed  to 
be  parties  to  the  suit  within  the  meaning  of  the  244th  Section.  This  was 
the  view  taken  by  the  Full  Bench  of  the  Allahabad  Court  in  a^case  decided 
with  reference  to  the  Code  of  1859  and  Act  XXTTT  of  1861  (Bam  Dial  v. 
Bam  Das  (1).  It  must  be  presumed  that  the  case  was  present  to  the 
mind  of  the  Legislature  when  the  Codes  of  1877  and  1882  were  under 
consideration,  and  that  if  the  decision  was  thought  to  be  wrong,  an 
alteration  would  have  been  made  in  the  section  BO  as  to  make  the  matter 
clear  in  the  future.  This  has  not  been  done  The  293rd  Section  of  the 
Code  merely  reproduces  the  254th  Section  of  the  Code  of  1859  with 
immaterial  variations  of  language.  In  the  same  Court  it  has  alfco  been 
held  with  reference  to  the  411th  Section  of  tiro  Code  that  the  Government, 
seeking  to  recover  the  amount  of  Court  fees  .payable  under  a  decreo 

(i)  i  A    181   (188). 
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obtained  by  a  pauper  plaintiff,  IB  placed  in  the  position  of  a  party  4o  the 
suit,    and  tjiafe,   accordingly,   an  appeal  lies   against  an  order  jnade   under     Auc;  6, 
that  section.     The  language  of  the  section  is  similar  to  that  used  in  the       — ._' 
293rd  section,  (Janki  v    The  Collector  of  Allahabad  (1)  )      In  Calcutta  the    APP^L- 
precise   point    which    now    arises    was    in    1889    decided    in    favour    of    the       .LATE 
appellant  (Baijnaih  Sahai  v    Moheep  Narain  Singh  (2)  )      In  Madras  the      CIVIL 

point  does  not  seem  to  have  been  decided  in  any  reported  case      The  case       

of  Vallabhan  v    Pangunni  (3)  only  goes  to  show  that  where  the  contest  is       1*  M. 
between  the  judgment-debtor  and  the  decree-holder  who  is  alleged  to  have     4J*~i 
made  default,   the   question  between  them   must  be  treated  as  a  question     ^i-Sj  **' 
arising  between  the  parties  to  the  suit  within  the  meaning  of  tho  244th 
section 

As  against  the  view  above  stated  in  favour  of  an  appellant  there  is  the 
recent  case  of  Deoln  Nandan  Rai  v  Tapaen  Lai  (4)  In  the  judgment  in 
this  case  stress  is  laid  on  the  fact  that,  whereas  the  294th  section  is  men- 
tioned, the  293rd  section  is  not  mentioned  in  Section  588,  and  considerable 
weight  is  attached  to  the  decision  of  the  same  Court  in  Rahnn  BaLhak  v 
Dhun  (5)  I  am  unable  to  admit  the  force  of  the  argument  suggested  by 
the  reference  to  294th  section  That  section  contains  no  such  language 
as  is  contained  in  the  293rd  section,  and  because  the  Legislature  thought 
fit  to  give  an  appeal,  and  that  a  final  appeal,  against  orders  [442]  passed 
under  the  294th  section,  it  does  not  follow  that  they  intended  orders  made 
under  the  293rd  section  to  be  final 

As  to  the  case  of  Rahim  Bakhah  v  Dhun  (5)  it  is  to  be  observed  that 
it  turns  on  another  section,  the  315th,  the  language  of  which  is  in  a 
marked  way  distinguishable  from  that  used  in  the  293rd  In  the  latter 
section  the  imperative  rnood  is  used  throughout,  whereas  in  the  315th  the 
language  is  permissive  The  liability  for  the  repayment  of  the  purchase 
money  may  be  enforced  under  the  provisions  of  that  section,  or  the  aggrieved 
purchaser  may  recover  it  by  suit  (Sham  Karan  v  Piaii  (6))  It 
appears  to  me  that  no  such  option  would  be  open  to  the  judgment-creditor 
or  judgment-debtor  seeking  to  recover  from  a  defaulting  purchaser  the  loss 
occasioned  by  a  re-sale  The  section  says  distinctly  that  the  money  shall 
be  recoverable  under  the  rules  contained  in  Chapter  XIX  In  this,  respect 
the  language  of  the  293rd  section  agrees  with  that  of  the  41 1th  If  the 
decision  already  cited  with  regard  to  the  latter  section  is  correct,  I  fail  to 
see  why  similarly,  under  the  293rd  section,  the  purchaser  should  not  be 
treated  as  a  party  to  the  suit.  The  effect  of  the  whole  section,  as  I  read 
it,  is  to  make  the  certificate  of  the  officer  conducting  the  sale  equivalent 
to  a  decree  and  to  put  the  aggrieved  person  and  the  defaulter  in  the 
position  of  decree-holder  and  judgment-debtor  Unless  this  construction 
is  pufr  upon  the  section,  the  anomaly  results  that  m  the  case  of  the  judg- 
ment-debtor complaining  of  default  made  by  the  decree-holder  who  has 
had  leave  to  bid  there  is  an  appeal  and  a  second  appeal,  while  in  the  case 
of  the  creditor  complaining  of  default  made  by  a  third  person  there  is  no 
appeal,  and  no  other  remedy  open  to  the  judgment-creditor 

The  present  case  appears  to  me  to  fall  within  the  principle  of  the 
decision  of  the  Privy  Council  m  Proaunno  Coomar  Sanyal  v  Kaai  Daa 
Sanyal  (7).  There  it  was  held  that  the  244th  section  was  applicable  not- 
withstanding that  the  purchaser  against  whom  the  sale  was  sought  to  be 
Bet  aside  had  been  no  party  to  the  former  suit  It  was  observed 

(O  9  A    64 (2)   16  C    535  <3)   I2  M   454 
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1S95  that*'  Their  Lordships  are  glad  to  find  that  the  Courtfc  in  India  have  not 
AUG.  6.  '  placed  any  narrow  construction  on  the  language  of  Section  244,  and  that 
"  when  a  question  has  arisen  as  to  the  execution,  discharge  or  satisfac- 
"  tion  of  a  decree  between  the  parties  to  the  suit  in  which  the  decree  was 
"  passed,  the  fact  [448]  that  the  purchaser  who  i&  no  party  to  the  suit  is 
"  interested  in  the  result  has  never  been  held  a  bar  to  the  application  of 
"  the  section/'  Here  I  conceive  there  can  be  no  doubt  that  the  question 
is  one  relating  to  the  execution,  discharge  or  satisfaction  of  a  decree. 

Holding,   therefore,  that  an  appeal  does  lie  against  an  order  passed 
M.  L.  J.    under   Section  293,    I   would   reverse   the   order  of   the   Lower   Appellate 
Court  and  remand  the  application  for  disposal  on  the  merits.     Costs  to  be 
provided  for  in  the  revised  order, 
BEST,  J. — I  concur. 


18  M.  443. 

ORIGINAL  CIVIL, 
Before  Mr.  Justice  Subramanid  Ayyar. 


IN    THE    MATTER   OF    THE    MADRAS    DoVETON    TRUST    FUND.  : 

[10th  September,   1895.] 

Trusts  Act— Act  II  of  1882,  Section  34— Application  for  directions  by  trustees— 
Questions  of  detail  and  difficulty — Procedure 

The  management  of  the  Doveton  charities  is  vested  in*  a  committee  of 
management,  who  are  empowered  under  the  trust  deed  to  require  the  trustees 
of  the  funds  of  the  charities  to  invest  the  trust  funds  in  excess  of  two  lakhs 
of  rupees  "  in  the  purchase  or  building  of  any  additional  land,  building  and 
premises."  Certain  buildings  having  been  erected  under  these  provisions  of 
the  trust  deed  were  now  stated  to  be  in  urgent  want  of  repair.  The  current 
income  of  the  charities  was  not  sufficient  to  meet  the  cost  of  carrying  out  the 
repairs,  and  the  committee  of  management  and  the  trustees  were  agreed  that  a 
sum  of  Rs.  8,700  in  the  hands  of  the  latter  (in  excess  of  two  lakhs  of  rupees) 
should  be  employed  in  carrying  out  this  work.  The  trustees  now  applied  to 
the  High  Court  under  Trusts  Act,  Section  34,  for  its  opinion  on  the  question 
whether  this  should  be  done. 

Held,  that  the  question  was  not  one  with  which  the  Court  could  deal  under 
Trusts  Act,  Section  34. 

Per  cunam  :  I  am  inclined  to  hold  that  the  proposed  expenditure  could,  on 
the  Court  being  satined  of  its  necessity,  be  sanctioned,  if  the  matter  comes 
before  it  in  the  form  of  a  suit  in  its  original  jurisdiction  that  in  the  exercise 
of  such  jurisdiction  the  Court  has  power  to  deal  with  a  case  like  this  seems 
hardly  to  admit  of  doubt. 

APPLICATION  for  directions  under  Trufets  Act,  Section  84,  by  the 
trustees  of  the  Doveton  Trusts. 

The  trustees  pre&ented  to  the  High  Court  the  following  petition: 

[444]  1.  That  on  or  about  the  18th  day  of  March  1844,  one  John 
Doveton  formerly  a  captain  in  the  service  of  His  Highness  the  Nizam  of 
Hyderabad,  but  subsequently  residing  in  London,  made  his  will  and  died 
without  revoking  the  same  in  London  on  or  about  the  15th  day  of  October 
1858,  of  which  will  one  Peter  Carstairs  was  the  sole  surviving  executor 
with  probate  in  the  year  1856. 

2.  That  by  an  indenture  made  the  1st  day  of  March  1856  the  said 
Peter  Carstairs  as  such  executor  as  aforesaid  by  virtue  of  the  authority 
vested  in  him  in}  that  behalf  by  the  said  will  and  with  the  consent  and 
approval  of  the  committee  for  the  time  being  of  the  Madras  Doveton 

*  Application  under  Trusts  Act,  Section  34. 
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Protestant  College  testified  by   their  being  parties  executant  to   the   said       |ggg 
indenture    transferred    and    paid    to    five    trustees    mutually    agreed    upon    5        ,Q 
between  himself  and  the  said  committee,  which  trustees  were  also  parties 
executant    to    the     said    indenture    certain    securities    of  the  East  India 
Company  and  cash  to  be  held  by  such  trustees  on  the  specific  trusts  set  out 
in  such  indenture  hereinafter  referred  to  as  the  Instrument  of  Trust 

3.  That  by  the  said  instrument  of  trust  it  was  provided  that  all 
vacancies  in  the  office  of  trustee  shall  be  filled  up  by  the  committee  of 
management  for  the  time  being  of  the  said  Madras  Doveton  Piotestanfc 
College  and  that  your  petitioners  have  each  and  all  been  duly  appointed 
trustees  in  exercise  of  such  provision 

4  That    the    said    instrument    contains    the    following    amongst    other 
provisions  •  — 

"  The  trustees  or  trustee  for  the  time  being  of  these  presents 

shall   stand    and   be   possessed   of 

the  funds  and  secunties  upon  which  the  snid  trust  monies  shall  for  the 
time  being  be  invested  Upon  trust  K, 

keep  the  said  trust  monies  and  funds  henceforth  and  at  nil  times 
hereafter  invested  m  some  or  one  of  the  stocks  funds  01  secuntiep 
of  the  East  India  Company  or  the  Government  of  India  in  the  names 
of  all  the  trustees  hereof  for  the  time  being  with  power  nevertheless 
to  the  said  trustees  to  vary  and  transpose  the  said  securities  tor  and 
into  any  other  securities  of  a  like  nature  as  often  as  occasion  shall  require 
and  to  pay  the  annual  interests  and  dividends  arising  from  the  said 
trust  funds  and  securities  unto  the  committee  of  management  for  the 
time  being  of  the  said  institution  to  be  by  them  applied  and  expended 
as  part  and  parcel  of  the  annual  income]  of  the  said  institution  and  for 
the  purposes  thereof  in  accordance  with  the  rules  and  constitution 
[448]  thereof  .  the  receipts  in  writing 

of  the  committee  of  management  for  the  time  being  of  the  said  institu- 
tion or  of  any  party  duly  authorized  in  that 
behalf  .  .  for  the  interest  and  dividends  arising  from 
the  said  trusts  funds  and  securities  as  and'  when  the  same  shall  accrue 
due  shall  be  complete  discharges  to  the  trustees  1'' r 

all  income  paid  on  such  leceipts  and  shall 

exonerate  the  trustees  from  all  liability  to  see  to  the  application  of  th* 
monies  therein  mentioned 

5  That   your   petitioners    and   their   predecessors   in   office   have   beexi 
and  are  paying  the  said  income  to  tha  said  committee  of  management  in 
terms  of  the  lastly  hereinbefore  recited  provisions  of  the  fcaid  mstiumant 
of  trust 

6.  The  said  instrument  of  trust  contains  also  these  further  provi- 
sions .  — 

"  That  it  shall  be  competent  either  to  the  committee  or  management 
1  for  the  time  being  of  the  said  institution  or  to  a  general  meeting  of 
1  subscribers  to  the  said  institution  by  formal  requisition  in  writing  to 
1  direct  the  application  by  the  trustees  hereof  for  the  time  being  of  such 
1  portion  of  the  trust  monies  and  securities  for  the  time  being  suh]ect  to 
1  the  trusts  hereof  (calculating  such  securities  at  par)  as  foi  the  time  being 
1  shall  exceed  the  full  sum  of  two  hundred  thousand  Company's  rupees, 
1  or  any  part  or  parts  of  such  excess  in  the  purchase  or  building  of  any 
'  additional  land  building^  and  premises  within  the  town  or  local  limits  of 
1  Madras  to  be  used  for  the  general  purposes  of  the  said  institution  and 
the  trustees  hereof  for  the  time  fcemg  shall  be  bound  forthwith  to 
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1885      "  comply  with  such  requisition  of  such  committee  of  management  of  such 
SEP.  10.       general  meeting  as  the  case  may  be." 

"  Provided  always  that  the  full  principal  sum  of  two  hundred  thou- 

ORIGI-        8anc*  Company's  rupees  parcel  of  the  said  trust  monies  and  securities 
NAL      "  8*iaM  ke  for  ever  hereafter  kept  intact  and  shall  be  in  no  way  trenched 
CIVIL.         upon  or  disposed  of." 

7.  That  the  buildings  and  premises  now  in  use  for  the  purposes  of  the 

18  M.  443.  6aid  institution  were  erected  out  of  a  part  of  the  said  trust  monies  which 
were  for  the  time  being  in  excess  of  the  said  sum  of  two  hundred  thousand 
rupees  so  directed  to  be  kept  intact)  as  above  recited,  and  are  thujS  with 
the  securities  and  monies  now  representing  the  said  trust  fund  now  in 
the  possession,  custody  and  control  of  your  petitioners  as  Such  trustees  as 
aforesaid. 

[446]  8.  That  these  buildings  and  premises  have  now  been  in  con- 
stant use  for  educational  purposes  for  nearly  forty  years,  and  are  much 
in  need  of  exhaustive  and  substantial  repair. 

9.  That  as  appears  from  the  audited  statements  of  accounts  appended 
fco  the  annual  reports  of  the  committee  of  management  of  the  said  institu- 
tion from  time  to  time  a  reasonable  and  proper  sum  has  been  expended 
each  year  out  of  the  income  at  the  disposal  of  the  said  committee  upon  the 
preservation  of  the  said  buildings  and  premises,  the  average  annual  expen- 
diture thereon  for  the  past  twenty  years  having  been  some  Rs.  865. 

10.  That  it  is  apprehended  by  your  petitioners  as  also  by  the  said 
committee    (of   which   your   petitioners   are   each    and   all   members)   that 
unless  the  said  buildings  and  premises  are  now  put  into  a  thorough  and 
substantial  state  of  repair  they  will  rapidly  deteriorate  in  value  and   in 
time  fall  into  such  a  state  of  dilapidation  as  to  impair  the  efficiency  of  the 
institution  for  educational  purposes. 

11.  That  your  petitioners  are  now  possessed  as  such  trustees  as  afore- 
said  of   securities   of   the    Government    of    India    representing    (calculating 
such  securities  at  par  as  directed  by  the  said  instrument  of  trust)  the  surn 
of  Rs.  8,700  in  excess  of  the  said  sum  of  Rs.  2,00,000  directed  by  the  said 
instrument  to  be  kept  intact. 

12.  That  your  petitioners  are  strongly  of  opinion  that  the  said  sum 
of  Rs.  8,700  or  such  part  thereof  as  may  by  the  estimate  of  their  Engineer, 
Mr.  J.  H.   Stephen,  an  Assistant  Engineer  in  the  Public  Works  Depart- 
ment, be  found  necessary  should  be  spent  upon  such  thorough  reparation 
of  the  said  buildings  and  premises  as  aforesaid,  in  which  opinion  the  other 
members  of  the  Said  committee  of  management  for  the  time  being  fully 
concur,  but  your  petitioners  are  advised  that  it  is  doubtful  whether  the 
general  authority  given  to  trustees  by  Section  36  of  the  Indian  Trusts  Act, 
1882,   will  justify  their  making  any  expenditure  upon  repairs  of  the  said 
buildings  and  premises  out  of  the   capital   representing  the   said  Sum  of 
Rs.  8,700,  being  the  excess  over  and  above  the  Rs.  2,00,000  now  in  their 
hands. 

13.  That   your  petitioners   are   therefore   desirous  of   availing   them- 
selves of  the  right  conferred  upon  them  by  Section  34  of  the  said  Act  to 
apply  by  petition  to  this  Honourable  Court  for  its  opinion,   advice  and 
direction  on  the  questions  raised  by  the  fore- [447]  going  statement  of  facts 
respecting  the  management  or  administration  of  the  said  trust  property. 

14.  That    the    present    application    is    made    with  the  consent  and 
approval  of  the  said  committee  of  management  which  passed  the  following 
resolution  at  a  meeting  held  on  the  22nd  day  of  July  1895,  viz.,  "  That 
"  this  committee  having  perused 'the  draft  petition  to  be  filed  in  the  High 
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"  fully  approves  of  the  same  m  token  whereof  it  directs  that  such  petition  cEp   in 

11  Shall  be  countersigned  by  the  chairman  and  the  secretary  of  this  com-  _  _  ' 
11  mittee  " 


Your  petitioners  therefore  humbly  pray  — 

That  this  their  petition  may  be  received  and  that  it  may  be  declared     rIVIL 
that  they  are  entitled  to  advice  and  duection  in  the  premises.  _  " 

That  the  Court  will  be  pleased  to  declare  that  your  petitioners  are  ]g  M.  443. 
empowered  by  Section  36  of  the  Indian  Trusts  Act,  1882,  to  apply  the 
whole  or  such  part  of  the  sum  of  Rs  8,700  hereinbefore  indicated  and 
specified  upon  the  repairs  of  the  abovementioned  buildings  and  premises  at 
their  discretion  as  the  trustees  for  the  time  being  of  the  said  indenture  of 
the  1st  day  of  March  1856 

Or  that  your  petitioners  as  such  trustees  as  aforesaid  and  heir  suc- 
cessors in  office  may  and  shall  be  directed  by  the  Court  construe  the  lieie- 
inbefore  recited  piovision  of  the  said  instrument  of  trust  as  to  the  applica- 
tion of  trusts  monies  in  excess  of  the  said  sum  of  Rs  2,00,000  as  giving 
them  authority  upon  requisition  made  in  writing  by  the  said  committee  or 
a  general  meeting  as  by  the  said  instrument  provided,  to  spend  any  such 
excess  or  any  part  thereof  upon  old  buildings  belonging  to  the  institution 
by  executing  repairs  thereto  which  aie  too  great  to  be  met  out  of  the 
expenditure  of  the  annual  income  of  the  institution  by  the  committee  ot 
management 

Mr    R    F    Grant,  for  petitioners 

JUDGMENT 

This  is  an  application  with  reference  to  the  Madras  Doveton  Chari- 
ties, a  well-known  educational  institution  in  this  city  The  management 
of  the  charities  is  vested  in  a  body  of  persons  called  the  committee  of 
management;  but  the  funds  of  the  institution  are  vested  in  another  body 
called  the  trustees  By  a  provision  in  the  trust  deed  the  committee  ol 
management  is  empowered  to  require  the  trustees  to  invest  such  poition 
of  the  trust  [448]  moneys  and  securities  as  for  the  time  being  shall  exceed 
Rs  2,00,000  or  any  part  or  parts  of  such  excess  "  in  the  purchase  01 
"  building  of  any  additional  land,  buildings  and  premises  "  Under  this 
provision  the  buildings  now  in  use  for  the  puiposes  of  the  said  institution 
were  erected  out  of  moneys  which  were  for  the  time  being  in  excess  of  the 
prescribed  two  lakhs  and  under  the  terms  of  the  trust  deed  they  are  in 
fche  possession,  custody  and  control  of  the  trustees 

It  is  stated  that  the  buildings  in  question  require  "  exhaustive  and 
"  substantial  repair,"  and  unless  such  repair  is  now  executed  the  buildings 
"  will  rapidly  deteriorate  in  value  and  in  time  fall  into  such  a  state  of 
"  dilapidation  as  to  impair  the  efficiency  of  the  institution  for  educational 
11  purposes." 

The  committee  of  management  as  well  as  the  trustees  are  of  opinion 
that  the  sum  of  Rs  8,700,  which  is  now  in  the  hands  ofk  the  latter  over 
and  above  the  Rs  2,00,000  required  by  the  trust  deed  to  be  kept  intact 
as  principal  or  such  portion  thereof  as  may  be  found  necessary,  should  be 
used  in  executing  the  said  repair  inasmuch  as  the  current  income  of  the 
institution  is  .  insufficient  to  .meet  the  cost  of  earning  out  $uch  woik 
Hence  the  present  application,  the  question  asked  therein  is  whether  the 
said  sum  of  Rs.  8,700  may  be  properly  used  for  the  purpose  just 
mentioned, 
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1885  Now,  notwithstanding  the  difference  in  their  phraseology,  Section  34 

SFP.  10.   °^  khe  Indian  Trusts  Act,  under  which  this  petition  is  presented,  is  sub- 

1.    '  stantially  the  same  as  22  and  23   Viet.,   Cap.   35,   Section  30.     Moreover 

ORIGI-     the  words  "  other  than  questions  of  detail,  difficulty  or  importance,  not 

NAL       "  proper  in  the  opinion  of  the  Court  for  summary  disposal  "  to  be  found 

CIVIL,     m  the  first  paragraph  of  Section  34,  seem  to  have  been  inserted  therein 

with '  reference  to  the  decisions  upon  Section  80  of  the  English   Statute 

18  M.  443.  referred  to  Mr.  Stokes  in  note  3  at  page  854  of  volume  I  of  the  Anglo- 
Indian  Codes.  Re  Barringlons  Settlement  (i),  which  is  one  of  the  cases 
cited  in  the  said  notet  is  somewhat  similar  to  the  present.  There 
the  trustees  of  a  settlement  having  power  to  purchase  lands  on 
being  requested  by  tenants  for  life  desired  the  opinion  of  the  Court  as 
to  the  propriety  of  applying  i' 1,200  on  such  request  in  repairs 
and  permanent  improvements.  Vice-Chancellor  Sir  W.  Page  Wood 
held  that  that  \\as  not  a  case  in  \vhich  he  could  properly  give  an 
[W9J  opinion  under  22  and  23  Viet  ,  Cap.  35,  Section  30.  The  Vice- 
Chancellor  said: — "  My  reason  for  not  giving  an  express  opinion  is,  that  the 
"  case  goeB  into  details,  with  which  the  Court  cannot  effectually  deal, 
"  without  having  a  superintending  power  and  being  informed  by  affidavits, 
"  whereas,  under  this  statute,  the  facts  must  be  taken  to  be  as  they  are 
stated  in  the  petition  of  the  trustees,  who  take  the  risk  of  misstatement; 
"  and  the  Court  has  no  means  of  exercising  any  controlling  power  over 
"  the  subject-matter."  For  similar  reasons  it  appearfe  to  me  that  the 
present  is  not  a  case  in  which  1  can  authoritatively  advise  and  direct 
the  trustees  to  lay  out  the  money  referred  to  in  the  petition  on  repairs, 
which,  it  is  alleged,  the  buildings  stand  in  need  of. 

However,  I  have  no  objection  to  state  my  view  upon  the  principle 
involved,  and  to  indicate  what  appears  to  me  to  be  the  proper  course  for 
the  trustees  to  adopt. 

In  Caldccott  v.  Brown  (2)  Wigram,  Vice-Chancellor,  referring  to  ques- 
tions like  the  prefeent  said: — "I  do  not  mean  to  lay  it  down  as  an  impera- 
"  tive  rule,   that  no  case  could  arise  in  which  the  Court  would  sanction 
"  the  expenditure  of  monies  by  a  tenant  for  life  for  the  benefit  of  the 
"  inheritance  by  making  such  expenditure  a  charge  upon  the  inheritance. 
"  The  case  may  be  suggested,  of  a  devise  of  lands  in  strict  settlement, 
' '  and  a  direction  to  lay  out  personal  estate  to  the  same  ufee :  it  might  be 
"  more  beneficial   to  the   remainder-men   that   a   part  of  the   trust   fund 
"  should  be  applied  to  prevent  buildings  on  the  settled  estate  from  going 
"  to  destruction,  than  that  the  whole  should  be  laid  out  in  the  purchase 
"  of  other  lands.     Other  like  cases  might,  perhaps,  be  supposed."     And 
in    Re    Barrington'a    Settlement    (1),    already    cited,    Sir   W.    Page   Wood 
observes :  — ' '  My  view  is  in  accordance  with  the  suggestion  of  Vice-Chan  - 
"  cellor  Wigram  in  Caldecott  v.  Brown  (2)  that  there  can  be  no  difficulty 
"  about  laying  out  a  portion  of  the  fund,  under  the  sanction  of  the  Court, 
"  in  permanent  and  substantial  improvements.     The  repairs  may  require 
"  separate  consideration;  but  if  they  are  upon  farm  buildings  they  would 
"seem  to  fall   under' the  same  principle."     Latter  authorities,   however, 
are  not  quite  uniform.     The  cases  of  In  re  Nethet  Stowey  Vicarage  (3), 
and     Brunslnll    v.     Caird     (4),     lay    down    that     under    special     powm 
authorising  investments  in  land  or  buildings  repairs  of  existing  building* 
TWO!    will  not   be   allowed;    whilst   Re   Pearson    (5),    (citecj   in   Seton  on 


(i)  T  J  &  H   142  (U3).  <*>  2  Hare  X44  (i45,  146) 

(3)  L.  R.  17  Eq.  156         (4)  L.  R    16  Eq.  493-         (5)  21  W.  R.  Eng.  4CJ. 
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Judgments  and  Orders,  5th  edition,  page  1004)  and  In  re  Lord  Hotham's       1595 
Trusts   (1)   are   decisions  to   the   contrary.  SEP   IQ. 

In  some  of  the  instances  referred  to  above  the  point  was  complicated      

by  the  circumstance  that  the  parties  entitled  to  the  property,  such  as  ten-      ORIGI- 
ants   for  life  and  remainder-men ,  had   conflicting  interests   so   far   as   the        v^i 
matter  of  repair  was  concerned      In  such  cases  it  is  of  course  necessary      CIVIL 
to  see  that  the  expense  of  executing  the  work  is  so  met  as  not  to  make  it  ' 

inequitable  to  any  of  the  parties  interested-  And  vigilance  on  the  part  of  is  M. 443. 
the  Court  is  perhaps  necessary  to  prevent  applications  for  which  there  are 
not  adequate  grounds  being  made  to  the  Court  (see  the  obseivations  of 
Chitty,  J  ,  in  In  re  De  Teissier's  Settled  Estates  (2)  But  that  class  of  caseb 
is  distinguishable  from  the  present  which,  in  my  opinion,  is  analogous  to 
the  case  of  In  re  Jackson  (3),  where  Kay,  J  ,  directed  an  inquiry  as  to 
what  repairs  were  necessary  to  certain  houses  to  the  beneficial  interest  in 
which  an  infant  was  absolutely  entitled  subject  to  certain  trusts  And  I 
do  not  see  any  reason  why  a  similar  course  should  not  be  taken  here  in 
the  interests,  of  the  charity,  tho  absolute  beneficial  owner,  and  wh\  the 
sum  of  Us  8,700  or  a  portion  thereof  should  not  be  laid  out  in  carrying 
out  such  repairs  aa  may  be  found  to  be  really  and  clearly  necessary  to 
prevent  the  buildings  in  question  from  becoming  so  dilapidated  as  to  be 
unfit  for  the  purposes  of  the  institution,  (compare  Ex-parte  Vicai  of  8t 
Botolph,  Aldgatd  (4),  which  illustrates  the  practical  way  m  which  a  case, 
not  dissimilar  to  this,  was  very  recently  dealt  with 

I  am,  therefore,  inclined  to  hold  that  the  pioposed  oxpendituie  could, 
on  the  Court  being  satisfied  of  its  necessity,  be  sanctioned,  it  the  mutter 
comes  before  it  in  the  form  of  a  suit  in  its  original  jurisdiction  That  in 
the  exercise  of  such  jurisdiction  the  Court  has  power  to  deal  uith  a  case 
like  this  seems  hardly  to  admit  of  doubt  Conway  v  Fenton  (5)  is  a 
direct  authority  in  favour  of  this  view  There,  land  and  money  uere  vested 
in  the  trustees  of  the  settlement  for  the  benefit  of  the  husband  and  v  ift  foi 
themselves,  and  after  their  deaths  for  their  children  The  buildings  en  a 
farm  land  wore  so  much  out  of  repair  as  to  make  the  farm  untenantable 
[451]  Kekewich,  J  ,  held  that  the  Couit  had  power  undei  its  original 
jurisdiction  to  sanction  the  expenditure  of  a  part  of  the  monev  m  ippanmg 
the  said  buildings  This  decision  is  strongly  supported  by  the  obser- 
vations made  by  the  Judges  in  the  case  of  In  re  HotchKys  (6),  paiticularlv 
by  those  at  page  420,  where  Lmdley,  L  J  ,  states  — "I  quite  c^giee  vnth 
11  what  Lord  Justice  Cotton  has  said,  that  if  it  is  shown  that  it  is  judicious 
"  to  make  repairs,  and  the  trustees  come  to  the  Court  foi  authority  to  make 
"  them,  that  authority  will  be  given  " 

Having  regard  to  the  nature  of  the  present  application  and  thn  cir- 
cumstances in  which  it  is  made,  I  have  thought  it  right  to  express  my 
opinion  as  to  the  principle  involved  and  the  procedure  to  be  followed  in 
the  case  and,  as  Sir  W  Page  Wood  did  in  Pe  Barnngtan's  Settlement  (7) 
aheady  cited,  I  must  leave  the  trustees  to  file  a  plaint,  if  they  should  be 
so  advised,  to  obtain  the  sanction  of  the  Court 
There  will  be  no  answer  to  this  petition 

The  costs  incurred  m  making  this  application  will  be  paid  out  of  the 
trust  funds 

Rowland son,    attorney   for    applicants 


(i)   L    R     12  Eq    76  (2)    (i893)    i   Ch    \K   06O      (3)   21  Ch    D    786 

(4)    (1894)   3  Ch    544  (5)  40  Ch    0    ST; 

(6)  32  Ch,  D    408  (420)  (7)   i  J   &  H    14-    i 
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APPELLATE  CIVIL. 
Before  Mr.   Justice   Beat  and  Mr.  Justice  Subramania  Ayyar. 


KUNHAPPA  NAMBIAR  AND  ANOTHER  (Defendants  Nos.  2  and 

8),  Appellants  v.  SHRIDEVI  KETTILAMMA  (Plaintiff),  Respondent.* 

[1st  and  5th  March,  1895.] 

Mulabar  laiv — Partition  of  tarwad — Decree  against  karnavan  on  tanvad  debt  before 
partition — Execution  after  partition 

The  karnavan  of  a  Malabar  larwacl  borrowed  money  for  purposes  which 
rendered  the  debt  binding  on  the  tarwad.  The  creditor  obtained  a  decree 
against  the  karnavan  in  1879.  In  1882  a  partition  of  the  tarwad  property  took 
place  In  i89i  property  which  had  fallen  on  partition  to  the  present  plaintiff's 
share  was  attached  and  brought  to  sale  in  execution  of  the  decree  of  1879 
He  was  not  joined  as  a  party  in  the  execution  proceedings: 

Held,  that   the   Court   sale   did   not  bind   the   plaintiff 

[R.,  18  ML  r    132=3  M  LTL  189] 

[452]  SECOND  appeal  against  the  decree  of  A.  Thompson,  District 
Judge  of  North  Malabar,  in  appeal  suit  No.  476  of  1893,  affirming  the 
decree  of  B,  Cammaran  Nayar,  District  Munsif  of  Tellicherry,  in  original 
suit  No.  416  of  1892. 

Suit  to  have  set  aside  a  sale  of  certain  land  which  had  taken  place 
in  1891  in  execution  of  a  decree  passed  in  1879  against  the  defendant 
No.  1  and  since  transferred  to  defendant  No.  2.  Defendant  No.  3  was 
the  purchaser  at  the  Court  sale.  Defendant  No.  1  had  been  the  karnavan 
of  the  tarwad,  of  which  the  plaintiff  was  a  member,  and  it  was  found 
that  the  debt  on  account  of  which  the  decree  was  passed  had  been 
contracted  by  him  for  a  purpose  binding  on  the  tarwad,  but  it  appeared 
that  in  1882  a  partition  had  been  entered  into  whereby  the  land  in 
question  had  become  the  property  of  the  plaintiff.  The  plaintiff  had  not 
been  joined  as  a  party  in  the  execution  proceedings. 

The  District  Munsif  held  that  the  sale  was  not  binding  on  the  plaint- 
iff and  passed  a  decree  accordingly.  The  District  Judge  affirmed  his 
decision. 

Defendants  Nos.  2  and  8  preferred  this  second  appeal. 

Ryru  Nambiar,  for  appellants. 

Sanhra  Menon,  for  respondent. 

JUDGMENT. 

The  appellants'  vakil  has  brought  to  our  notice  <the  decision  in 
Krishnan  Nambiar  v.  Krishnan  Nair  (1),  in  which  it  [i63]  was  held  that 
the  state  of  things  at  the  time  when  the  debt  was  contracted  rnufct  be 

*  Second  Appeal  No    1746  of  1894. 
18  M.  452  N. 

(i)  Second  Appeal  No    1323  of  1894  (unreported) 

In  this  case  the  plaintiff,  who  was  the  appellant  in  the  High  Court,  sued  for  a 
declaiation  that  certain  property  was  not  liable  to  1>e  attached  in  execution  of  a 
decree  obtained  in  i<S8o  His  case  was  that  the  judgment-debtor  had  not  been  sued 
in  his  capacity  as  karnavan  of  the  plaintiff's  tarwad  so  as  to  tender  the  decree 
binding  on  the  plaintiff  as  alleged  by  the  defendants,  that  the  debt  for  which  the 
decree  was  passed  had  been  incurred  in  1878  for  purposes  not  binding  on  the  tarwad, 
that  under  a  ra7inamah,  dated  1877  and,  a  karar  or  partition  deed  dated  March  1882 
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looked  to,  and  that  a  creditor  cannot  be  affected  by  any  subsequent 
arrangement  in  the  family  to  which  he  was  not  a  paity,  and  that  conse- 
quently subsequent  partition  in  a  taiwad  is  no  ground  for  holding  the 
divided  members  and  their  property  not  liable  tor  the  decree  obtained 
against  the  karnavan,  as  such,  prior  to  the  partition  We  see  no  reason 
to  doubt  the  correctness  of  the  above  decision  But  it  is  no  authority  for 
holding  to  be  valid  the  sale  ol;  partitioned  propeity  in  the  absence  ot  the 
parties  to  whom  it  has  been  apportioned 

For  a  sale  to  be  binding  on  such  persons,  they  should  be  expresslv 
included  as  parties  to  the  execution  proceedings  in  which  case  they  will 
have  an  opportunity  of  paying  the  debt  and  thus  saving  the  property  from 
sale  As  they  have  ceased  to  be  members  of  the  tarwad,  the  original 
karnavan  can  no  longer  be  held  to  represent  them  The  decision  above 
referred  to  and  relied  on  for  appellant  is  therefore  reconcilable  with  thai 
in  Sanhara  v  Kelu  (1),  which  the  Judge  has  followed 

This  appeal  fails  and  is  dismissed  with  costs 


1895 
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the  lands  of  the   tarwad  had   been  divided  and  the   lands  now  in  question  had   been 
allotted  to  the  plaintiff's  branch  of  the  taruwd. 

Th*1  second  appeal  came  on  for  hearing  on  the  10th  of  December  1894  before 
M-TTTI  SAMI  A\YAR  and  BKM,  JJ  — 

JUDGMENT 

Jl  is  not  denied  that  fii  si  defendant  was  the  karna\an  when  he  was  sued  The 
description  of  him  as  Valia  Nambiar  is  sufficient  for  holding  that  he  was  sued  as 
karnaxan  The  Judge  has  also  found  that  the  debt  was  a  tarwad  debt 

Tt  is  contended  that  the  evidence  on  which  this  finding  is  come  to  is  conlradictoiy 
This  is  an  objection  we  cannot  allow  in  second  appeal,  the  Judge's  opinion  being 
conclusive  as  to  the  weight  due  to  evidence 

Tt  is  next  argued  that,  though  the  karar  B  is  subsequent  to  the  date  on  which 
the  debt  was  contracted,  the  ra/i  J  is  pnor  to  it  and  it  shows  that  the  parties  agreed 
ni  1877  to  a  division  to  be  effected  within  two  months  and  that  the  community  of 
interest  between  the  tarvanes  was  to  cease  We  find  however  that  the  [453]  ra/i 
remained  incomplete  and  the  karnavan  declined  to  act  upon  it  In  consequence  of 
which  there  was  a  fresh  suit  which  resulted  in  the  karar  B 

Moreover,  there  is  nothing  to  show  that  the  creditor  knew  of  the  razi  J  ,  nor  is 
it  rcfened  to  in  the  plaint 

Under  these  circumstances,  we  arc  unable  to  say  that  the  Judge  is  not  warranted 
in  holding  that  the  razi  J  did  not  alter  the  status  of  first  defendant  as  karnavan 

It  is  further  argued  that  even  though  m7i  J  were  incomplete  as  the  attachment 
was  subsequent  to  karar  B  and  the  debt  is  due  under  a  money  decree  merely,  the 
piopcity  cannot  be  held  liable 

We  do  not  consider  this  contention  to  be  valid  We  have  to  look  to  the  stale  of 
things  al  the  time  when  the  debt  was  contracted  and  at  that  lime  fust  defendant  as 
karnavan  was  competent  to  bind  all  his  anandi  avans  Any  subsequent  airangemenl 
in  the  family  cannot  affect  their 'obligation  to  the  creditor  who  was  no  party  to  it. 

This  appeal  fails  and  is  dismissed  with  costs. 
[R.,  18  ML  T    132=3  M  L  T    189,  D.  18  M    451  ] 

(i)   14  M.  25 

060 


18  Mad.  454  INDIAN  DECISIONS,  NEW  sfcftiEfc 

1S96  18  M.  454=*  M.LJ.  92. 

FEB.  14.  [«*]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Parker. 


SUBRAMANIAM  (Plaintiff),  Appellant  v.  PERUMAL  KBDDI  AND 


jg  M  ANOTHER  (Defendants),  Respondents.* 

454-5  [8th  and  14th  February,  1895.] 

M  L.  J.     Registration  Act— Act   III   of    1877,   Sections    17,    18 — Transfer   of   Property   Act — 
92*  Act   IV  of   1882,   Sections,  8,   $4— Assignment   of   debts  secured    on   land— Un- 

registered instrument  of  assignment 

In  1879  the  defendants  executed  a  hypothecation  deed,  which  was  registered 
to  secure  the  repayment  with  interest  of  a  loan  of  Rs  87.  Tn  1884  the  obligee 
transferred  his  rights  to  the  plaintiff  in  consideration  of  Rs  70  under  an 
instrument  which  was  not  registered  At  the  dale  of  flu  transfer  the  debt 
iinounted  with  interest  to  Rs  137  The  plaintiff  now  sued  to  recover  Rs.  129 
hung  the  principal  and  interest  due  on  the  hypothecation  bond  at  the  date  of 
suit  • 

Held,  that  the  plaintiff  was  not  precluded   horn   pioving  the  instrument  of 
transfer  and  establishing  his  rights  thereunder  to  a  personal  decree  and  to  a 
charge  on  the  land  by  reason  of  its  not  having  been  registered 
[Dias.,  24  M    449;  N.F.,  10  A  LJ    167=15  Ind    Gas.  853  (854);   11  Ind    Cas    073^= 
14  OC    161;  R.,  25  \t    396,  D.,  1  P.R.  1906=190  P  L  R.  1905] 

SECOND  appeal  against  the  decree  of  E.  J.  Sewell,  District  Judge 
of  North  Arcot,  in  appeal  suit  No.  209  of  1891,  confirming  the  decree  of 
V.  Kuppusami  Ayyar,  District  Munsif  of  Sholinghutf,  in  original  suit 
No.  388  of  1891. 

Suit  to  recover  principal  and  interest  due  on  a  registered  hypothecation 
bond,  dated  the  30th  of  June  1879,  ^md  executed  by  defendant  No.  1  and 
his  deceased  father  to  Ayyasami  Mudali  to  secure  the  repayment  of  a  loan 
of  Rs.  87,  together  with  interest  at  12  per  cent.  The  plaintiff  sued  as  the 
assignee  of  Ayyasami  Mudali  under  an  instrument,  dated  17th  May  1884, 
under  which  the  secured  debt  then  amounting,  together  with  interest,  to 
Rs.  137-14-0,  had  been  assigned  to  him  for  Rs.  70.  The  last-mentioned 
instrument  was  not  registered  and  the  District  Munsif  held  that  it  was 
invalid  for  that  reason  and  dismissed  the  suit.  The  District  Judge  affirm- 
ed his  decree. 

The  plaintiff  preferred  this  second  appeal. 

Parthasaradhi  Ayyangar,  for  appellant. 

Narasimhachariar,  for  respondents. 

JUDGMENT. 

We  are  of  opinion  that  what  was  sold  by  Exhibit  A  \\as  a  debt 
secured  by  a  charge  upon  immoveable  property.  [486]  Such  a  debt  is  an 
actionable  claim  and  the  assignee  will  be  entitled  to  a  personal  decree  for 
the  debt  as  well  as  to  the  charge.  Under  Section  8  of  the  Transfer  of 
Property  Act,  the  operation  of  the  transfer  of  the  debt  is  to  pass  to  the 
transferee  the  securities  for  the  debt,  but  what  is  sold  is  primarily  not  the 
charge  but  the  debt.  So  far  as  the  sale  creates  a  charge  in  favour  of  the 
plaintiff  it  is  a  charge  for  Rs.  70  only,  and  falls  within  the  provisions  of 
Section  18  of  the  Registration  Act.  'See  Sqtra  Kumaji  v.  Visram  Ha»- 
gavda  (1).  __ 

*  Second  Appeal  ^No.  1551  of  1894. 
<tf  2  B.  9;. 
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Though  it  is  true  that  the  term  "  other  intangible  thing  "  m  Section  54       ]gg5    * 
of   the  Transfei    of   Property   Act   might   include    a   charge,    the   expression   pEBg  14. 

must  be  construed  with  reference  tu  its  context  and  to  the  heading  of  the      

chapter      The  chapter  relates  to  "  sales  of  immovedble  property,"  and  the    APPEL- 
context  classes  "  other  intangible  things  "  with  "  reversions  "  in  contradis-       LATE 
tmction  to  tangible  immoveable  property  .ClVIL. 

Though   the   language   is  not  very   clear  it   seems  to   ub   probable   that      

the    Legislature    intended    to    distinguish    between    vested    and    contingent       18  M, 
interests  in  immoveoble  pioperty       In  the  ca&e  of  the  hitter  all  bnlub  were      454=5 
made  cornpulbonly  registeiablc,  but  in  the  case  of  the  ioimur  onl>   sales  of     ^gt 
the   value  of  Us       100   and    upwaids      The   effect   of   this   was   to   pieserve 
the  distinction  created  by  Sections   17  and  18  of  the  Registration  Act,   and 
Section  54  wab  no  doubt  enacted   \\ith  refcience  to  those  provisions 

It  would  be  ver;y   anomalous  if  the  tiaiiblei   nf  an  hypothecation  should 
require   legistration   v  lieu    the  ougmtfl   hypothecation    did   not   require   it 

Taking  tint*  view,  \\e  are  of  opinion   that  the  legiulrafciou  of  Exhibit  A 
was   not   compulsoi\          We   icveisc   the   dcciecs   of    the   Courtb    below    and 
remand  the  suit    lo  thr  Couit  of  fnst  mstanct1   to  be  heard  on  the  rneiits 
The    Dibtricl    JNJuusif    uill    pioiidc    foi    all    costs    hitherto    uiciured    in    his 
iinal  decree 


18  M    456. 

[456]   APPELLATE  CIVIL 
Bcfoic  Mr    Justice  Muttusiimt  Ayyar 


KAILAHA  PVDIACHI  (Plaintiff),  Pctitiunn  v    PONMKANMI  Acin 

AND   ANOTHER   (Defendants),    Respondent*  * 

[1st  and  2nd  November,   1894  ] 

Limitation  Act — Act  XV  of  1877,  Section  20 — Payment  of  interest  on  a  debt — 
Authority  of  a  previous  guardian  of  a  debtor  remaining  in  management  after  the 
debtor's  majority. 

The  mother  and  guardian  of  an  infant  bonowed  money  for  his  expenses 
and  executed  a  bond  in  1886  to  secure  the  repayment  hi  a  suil  by  the 
obligee  in  1892  it  appealed  that  the  mother  had  remained  in  management  of 
her  son's  affairs,  and  had  paid  interest  on  the  debt,  after  he  rrad  attained 
majority  and  less  than  three  years  before  the  institution  of  the  suit 

Held,   I  hat   the  suit  w,is  not  barred  by   limitation 

IR,  JO  A  422  (F.B.)=5  AL  T  .575=  A  W N  (1^)8)175=4  MLT  49,  11  CLJ  484 
(48C)  =  14  CWN741— 5  1ml  Cas  48^,  D.,  26  A  598=1  ALJ  302= A  W  N 
(1904)  137] 

PETITION  under  Provincial  Small  Cause  Courts  Act  1887,  Section 
25,  praying  the  High  Court  to  revise  the  pioceodings  of  V  Srimvasa 
CharJu,  Subordinate  Judge  of  Kumbakonaxn,  m  smull  cause  suit  No  1086 
of  1892 

Suit  on  a  bond  executed  in  1886  b\  defendant  No  1,  the  mother  and 
guardian  of  defendant  No  2,  to  secure  a  loan  contracted  for  the  expenses 
of  defendant  No  2  In  bar  of  limitation  the  plaintiff  relied  on  payments 
made  by  defendant  No  1,  which  were  evidence  by  endorsements  on  the 
bond,  which  were  signed  by  her.  These  payments  were  made  by  her  after 
her  son  attained  majority,  but  while  sh6  still  continued  in  the  control  and 
management  of  his  affairs' 


*  Civil  Revision  Petition  No    928  of  i89j 
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1894  The  Subordinate  Judge  held  that  the  claim  is  barred  by  limitation 

Nov.  2.  and  dismissed  the  suit. 

.  .  The  plaintiff  preferred  this  petition. 

APPEL-  Krishnaswami  Filial,  for  petitioner. 

LATE  Sankaranarayana  Sastri,  for  respondent. 

Ovu«  JUDGMENT. 

ISM. 456.  It  is  conceded  that  but  for  the  payment  of  Es.  10  on  account  of  interest 
made  on  the  22nd  December  1889,  the  suit  would  be  clearly  barred;  but 
it  is  contended  that  the  Subordinate  Judge  is  in  error  in  holding  that 
first  counter-petitioner  had  no  authority  to  make  such  payments.  This 
contention,  I  consider,  is  well  founded.  The  Subordinate  Judge  relies  on 
the  decision  in  [167]  Wajibun  v.  Kadir  Buksh  (1),  but  that  decision  was 
dissented  from  Chinnaya  v.  Gurunatham  (2),  Sobhanadri  Appa  Ran  v. 
Sriramulu  (3)  and  Bhasker  Talya  Shet  v.  Vijalal  Nathu  (4).  The  prin- 
ciple laid  down  in  these  cases  is  that  a  guardian  is  legally  competent,  in 
the  ordinary  course  of  management,  either  to  acknowledge  a  debt  due  by 
his  or  her  ward,  or  to  make  a  part-payment,  or  to  pay  interest.  This  be- 
ing so,  the  only  question  that  arises  for  decision  is  whether  the  first 
counter-petitioner  can  be  treated  upon  the  facts  found  as  a  person  duly 
authorized  to  pay  interest  on  behalf  of  the  second  within  the  meaning  of 
Section  20  of  the  Limitation  Act.  It  is  true  that  the  second  counter- 
petitioner  had  attained  majority  when  the  payment  was  made,  but  the 
Subordinate  Judge  finds  that  he  allowed  his  mother  to  continue  in  manage- 
ment for  sometime  after  he  had  become  a  major,  and  that  the  payment 
was  made  when  she  was  so  managing  her  son's  affiairs.  The  payment  of 
interest  accuring  on  an  existing  debt  being  an  ordinary  incident  of  manage- 
ment, I  think  it  must  be  taken  that  the  authority  from  the  son  to  manage 
his  affairs  included  an  authority  to  make  the  payment.  I  may  observe 
that  Section  20  of  the  Limitation  Act  onl\  requires  that  the  payment 
should  be  made  by  an  agent  duly  authorized.  It  is  therefore  immaterial 
that  no  special  authority  was  given  to  her.  I  set  aside  the  decree  of  the 
Subordinate  Judge  and  direct  that  the  second  defendant  do  pay  the  plain- 
tiff the  amount  sued  for  with  interest  at  6  per  cent,  per  annum  from  date 
of  plaint  till  date  of  payment  and  with  costs. 


IS  M.  457=5  M.LJ.  61. 

APPELLATE   CIVIL. 
Before  Mr.  Justice  Muttusami  Ayyar. 


SUBBANNA  AND  OTHERS  (Counter- Petitioners),  Appellants  v. 
MUNEKKA  (Petitioner),  Respondent*     [29th  and  30th  October,   1894.] 

Succession   Certificate   Act— Act    Vll    of    1889,   Section   4,   sub-Section    (2)— •Debt-- 
Unliquidated claim. 

X,  a  Hindu,  left  some  sheep  with  Y,  who  failed  to  return  them.  X  having 
died,  his  widow  applied  for  a  succession  cerfftkate  to  enable  her  to  sue  Y  for 
damages  for  wrongful  detention  of  the  sheep: 

[4581    Held,  that  no  debt  was  owing  by  Y   to   X   within   the  meaning  of 
Succession  Certificate  Act,  Section  4,  sub- Section   (2). 
[R.,  7  CLJ.  658=12  CW.N    145.] 


*  Appeal  against  Order  No.  86  of  i89j 
J3  C.  292  (295).  (2)  5  W    *69.         (3)  17  M.  221.         (4)  17  B.  512, 
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APPEAL  against  the  order  of  E  J  Sewell,  District  Judge  of  North  1194 
Arcot,  in  miscellaneous  petition  No.  181  of  1892  OCT.  30. 

Petitioner  was  the  widow  of  deceased  Mobhu  Venkataramanna  and  _ 
claimed  a  certificate  to  enable  her  to  collect  a  debt  due  by  one  Beera 


- 

Gowdoo  to  her  husband  on  account  of  some  sheep      The  petition  was  op-       LATE 

posed  by  the  brother  and  nephews  of  the  deceased,  who  claimed  that  there      ClVIL. 
had    been    no    division    of    family    property,    and    that    petitioner    was    not       _ 
entitled  to  a  certificate      It  was  also  alleged  that  there  is  no  debt  due  to       18  M. 
Beera  Gowdoo      The   petitioner  alleged  that   four  or  five   years  before  the      457-  5 
death  of  her  husband  he  left  some  sheep  with   Beera  Gowdoo  which  were     M.L.J. 
not  returned,    and   now   she  set   up   a  claim   on   account  of  her  husband's        *l> 
estate  for  the  value  of  the  sheep 

The  District  Judge  directed  a  certificate  to  be  issued  to  the  petitioner 
as  prayed 

The  brother  and  nephews  of  the  deceased  preferred  this  appeal 

Narasimhachariar,  for  appellants 

Respondent  was  not  represented 

JUDGMENT 

It  is  urged  in  support  of  this  appeal  that  the  money  claimed  from 
Beera  Gowdoo  by  the  respondent  was  not  a  debt  due  to  Venkataramanna 
within  the  meaning  of  Act  VII  of  1889  This  contention  appears  to  me 
to  be  well  founded  The  word  '  debt  '  is  described  in  sub-Section  2  to 
Section  4  as  including  any  debt  except  rent,  revenue  or  profit  payable  in 
respect  of  lands  used  for  agricultural  purposes  Though  to  constitute  a 
debt  it  is  not  necessary  that  theie  should  be  a  loan,  still  it  is  necessary  that 
there  should  be  a  sum  of  money  due  by  Beera  Gowdoo  to  the  deceased 
In  the  case  before  me  the  deceased  left  some  sheep  with  Beera  Gowdoo 
Beera  Gowdoo  failed  to  return  the  same.  There  is  nothing  in  the  evidence 
to  show  that  the  original  transaction  was  any  thing  more  than  entrust- 
ment  of  the  sheep  for  safe  custody,  and  that  Beera  Gowdoo  was  under  any 
obligation  to  pay  a  liquidated  sum  as  the  value  of  the  sheep  Any  promise 
made  to  respondent  to  pay  KB  45  for  its  value  would  not  make  him  a  debtor 
to  Venkataramanna  The  respondent  was  at  liberty  to  sue  Beeia  Gowdoo 
for  damages  either  for  wrongful  detention  of  the  sheep  or,  treating  him 
as  her  debtor,  sue  him  for  the  money  promised  to  be  paid  to  her  as  the 
value  of  the  sheep  Beera  Gowdoo  never  [489]  became  a  debtor  to 
Venkataramanna  within  the  meaning  of  the  Act  No  certificate  can, 
therefore,  be  granted  to  respondent  under  the  Act  (See  Narayan  Bhau 
Bartake  v  Tatia  Qonpatrao  Deshmukh  (1)  ) 

I  set  aside  the  order  of  the  Judge  and  dismiss  the  application  for  a 
certificate  with  costs. 


(i)  15  B;  580 
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18  M,  459. 

APPELLATE  CIVIL. 
Before   Mr.   Justice   Muttusami  Ayyar  and   Mr.   Justice   Best. 


APPEL-  

LATE  DAIVACHILAYA  PILLAI  AND  OTHERS  (Plaintiffs),  Appellants  v. 
CIVIL.              PONNATHAL  AND  OTHERS  (Defendants  Nos.  1,  3  to  29  and  31  to 
48),  Respondents.*     [13th  December,  1894.] 

18  M. 459.   (70wr/  p#es  Act— Act   VII    of    1870,   Section    17— Suit   by   reversioners    to    declare 
zarious  alienations  by  a  Hindu  widow  to  be  invqlid  against  them. 

When  reversioners  sue  to  have  declared  invalid  as  against  them  alienations 
made  by  a  Hindu  widow,  a  Court  fee  of  Rs  10  must  be  paid  in  respect  of 
each  of  the  alienations  in  question 

SECOND  appeal  against  the  decree  of  W.  Dumergue,  District  Judge 
'of  Madura,  in  appeal  suit  No.  56  of  1893,  confirming  the  decree  of 
C.  Gopalan  Nayar,  Subordinate  Judge  of  Madura  (East),  in  original  suit 
No.  15  of  1893. 

The  plaintiffs  sued  as  reversionary  heirs  to  have  it  declared  that 
certain  alienations  made  by  defendant  No.  1,  the  widow  of  the  last  male 
holder,  were  invalid  as  against  them.  The  alienations  in  question  were  42 
in  number,  but  a  Court  Fee  stamp  of  Rs.  10  only  was  affixed  to  the  plaint. 

The  Subordinate  Judge  rejected  the  plaint,  an  order  by  him  to  the 
effect  that  a  Court  fee  should  be  paid  in  respect  of  each  of  the  alienations 
in  question  not  having  been  complied  with.  The  District  Judge  concurred 
in  his  view  of  the  Subordinate  Judge. 

The  plaintiffs  preferred  this  second  appeal. 

P  art  has  ar  ad  hi  Ayyangar,  for  appellants. 

Mr.  E.  Norton,  for  respondents. 

JUDGMENT. 

[460]  We  are  of  opinion  that  the  Judge's  decision  is  correct.  The 
point  now  raised  as  to  whether  a  single  fee  of  Rs.  10  is  sufficient  was 
not  argued  and  considered  in  Narayana  v.  Muttayan  (I). 

We  agree  with  the  lower  Courts  that  each  separate  alienation  is  a 
different  subject  within  the  meaning  of  Section  17  of  the  Court  Fees  Act. 
Though  all  such  alienations  may  be  included  in  one  suit,  according  to  the 
course  of  decisions  in  this  Presidency,  it  does  not  follow  that  each  aliena- 
tion is  not  a  separate  subject  requiring  a  separate  Court  fee.  Each 
alienation  creates  a  distinct  right  vesting  in  the  alienee,  and,  therefore, 
when  the  reversioner  seeks  for  a  declaration  that  a  number  of  distinct 
alienations  are  invalid,  he  must  be  held  to  be  suing  for  that  number 
of  declarations.  The  test  indicated  in  Moti  Singh  v.  KaunsiUa  (2)  ap- 
pears to  us  to  contain  the  correct  principle  on  which  should  be  determined 
the  question  as  to  the  number  of  declarations  which  are  sought  to  be 
obtained  in  any  particular  suit. 

We  dismiss  this   appeal  with   costs. 


*  Second  Appeal  No    1256  of  1804 
(i)  7  M.  134.  *  (2)  16  A.  308. 
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VI.]  NARAYANABAMI    GRAM  ANT    V      PERIATFIAMBI    ORAMANI        If  Mad.  461 

18  M  460. 

APPELLATE  CIVIL.  MARCH 

Before  Mr    Justice   Beat  and  Mr    Justice   Subramama  Ayyar.  20. 


NARAYANASAMI   GRAMANI    (Defendant),    Appellant   v  APPEL- 

PERIATHAMDI  GRAMANI  (Plaintiff),  Respondent  *  LATE 

[18th   and  20th   March,    1895  ]  CIVIL. 

H  ill— Devise  of  one  kani  out  of  an  estate— Selection  by  the  devisee  1R  M  4fiO 

The  owner  of  land,  measuring  one  kani  and  three-quarters,  died,  leaving  a 
\vill  by  which  he  devised  one  kani  thereof  to  the  plamtiH,  who  now  sued  to 
itcover  one  kani  selected  by  him  out  of  the  land  m  question 

Held,  that  plaintiff  had  the  right  to  make  his  selection  and  was  entitled  lo 
ii  decree 

SECOND  appeal  against  the  decree  of  W  F  Grahame,  District  Judge 
of  South  Arcot,  m  appeal  suit  No  297  of  1893,  affirming  the  decree  of 
K  Rangamannai  Avyangai,  District  Munsif  of  Villupuiam,  in  original  suit 
No  76  of  1893 

[461]  Suit  for  possession  of  land  described  in  the  plaint  and  claimed 
under  the  devise  quoted  m  the  judgment  of  the  High  Court 

The  District  Munsif  passed  a  decree  for  the  plaintiff  vUiich  was  affirmed 
on  appeal  by  the  District  Judge 

The   defendant  preferred  this   second   appeal 

Knshnaswanu  Ayyar,  for  appellant 

Madhaua   Rau,  for  respondent 

JUDGMENT 

The  plaintiff  (respondent)  is  a  devisee  The  clause  of  the  will  under 
which  he  claims  runs  thus  — "  one  kani  punja  land  in  Ambih  Mottu 
"  Palla  pun] a  should  be  given  to  Periathambi  (plaintiff),  my  elder  sister  s 
11  son  "  The  said  plot  Ambih  Mottu  Palla  punja  measures  one  and  a  three- 
quarters  kanis  The  plaintiff  sued  for  the  possession  of  a  particular  portion 
measuring  one  kani  out  of  the  plot  m  question  The  District  Munsif 
decreed  the  claim  On  appeal  the  District  Judge,  after  rejecting  the  con- 
tention raised  by  the  defendant,  that  the  devise  was  void  for  uncertainty, 
confirmed  the  decree  He,  however,  observed  in  his  judgment  that  the 
plaintiff  cannot  be  allowed  to  choose  which  particular  part  of  the  field  he 
shall  have,  that  the  field  must  be  divided  into  two  portions,  one  containing 
one  kani  and  the  other  containing  the  remainder  of  the  field  with  refer- 
rence  to  quality  of  soil  and  the  plaintiff  shall  have  the  portion  containing 
one  kani 

It  is  argued  before  us  that  the  lower  Courts  should  have  dismissed 
the  suit,  as  the  plaintiff  had  no  right  to  select  and  ask  for  a  specific  por- 
tion of  the  land  as  he  does  in  the  plaint 

We  think  that  the  District  Judge  was  in  error  in  saying  that  the 
plaintiff  was  not  entitled  to  ask  for  the  particular  portion  of  the  land 
mentioned  in  the  plaint  In  a  case  like  the  present  the  devisee  has 
clearly  the  right  to  choose  It  has  been  long  settled  that  "  if  a  man 
11  devises  two  acres  out  of  four  acres  that  lie  together,  this  is  a  good 
11  devise  and  the  deviRee  shall  select  "  (Jarmon  on  Wills,  5th  Edition 

*  Second  Appeal  No    1520  of  i894 
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page  331).  la  Hohson  v.  Blackburn  (1)  Leach,  M.R.,  held  that  where 
a  general  grant  was  made  of  ten  acres  adjoining  or  surrounding  a 
house,  part  of  a  larger  quantity,  the  choice  of  such  ten  acres  adjoining  or 
surrounding  was  in  the  grantee  and  that  a  devise  to  the  like  effect  was  to 
be  considered  as  a  grant.  In  Jacques  v.  Chambers  (2)  Knight  Bruce, 
V.C.,  laid  down  that  where  a  testator  leaves  a  number  of  articles  of  the 
same  [482]  kind  to  a  legatee  and  dies  possessed  of  a  greater  number,  the 
legatee  and  not  the  executor  has  the  right  of  selection.  The  same  view 
was  taken  in  Tapley  v.  Eayleton  (3)  where  the  testator  who  possessed  three 
lease-hold  houses  in  King  Street,  bequeathed  two  houses  in  that  street 
without  mentioning  which  two  houses  the  legatee  should  take.  Jessel, 
M.R.,  held  that  the  legatee  was  entitled  to  elect  which  two  he  will  take. 

There  is  thus  clear  authority  for  holding  that  the  decree  of  the  Courts 
below  is  correct.     The  appeal  fails  and  is  dismissed  with  costs. 


18  M.  462=5  M.LJ.   187. 

APPELLATE  CIVIL. 
Before  3/r.  Justice  Beat  and  Mr.   Justice   Subramania  Ayyar. 


[F, 


KRISHNA  PILLAI  AND  OTHERS  (Defendants  Nos    1,  3  and  6). 

Appellants  v.    HANGASAMI   PILLAJ   AND  OTHERS   (Plaintiff  and 

Defendants  Nos.  2,  4,  5  and  1  to  13),  Respondents.* 

[15th   February,    1895.] 

Mortgage — Redemption — Mortgage  sued  on  not  proved — Admission  by  defendants  of 
Mortgage  by  right 

The  plaintiff  sued  to  redeem  a  kanom  of  1859.     The  kanom  was  not  proved, 
hut  it  appeared  that  the  defendants  in  possession  had  in  various  documents 
admitted  that  they  were  kanomdars  under  the  plaintiff's  predecessor  in  title. 
The  Subordinate  Judge  held  that  the  kanom  to  which  the  admissions  related 
could  not  have  been  executed  before   1823  which   was  less   than    sixty  years 
from  the  date  of  some  of  the  admissions  and  he  passed  a  decree  for  redemption : 
Held,  that  the  plaintiff  having  failed  to  establish  the  kanom  on  which  the 
suit  was  based  should  not  have  been  allowed  to  fall  back  upon  some  other  as 
to  which  the  defendants  had  made  the  admissions  in  question. 
13  M.LJ.  274;    17   M  L  r.    122=2   MLT    65;   R.,   18  A.  403;   22   M.  259;   19 
A.W.N.  132;  D.,  19  M."  160. 1 
SECOND  appeal  against  the  decree  of  A.   Venkataramana  Pai,   Subor- 
dinate Judge  of  South  Malabar,  in  appeal  suit  No.  657  of  1893,  reversing 
the  decree  of  V.  Kelu  Eradi,  District  Munsif  of  Palghat,  in  original  suit 
No.  452  of  1892. 

Suit  to  redeem  a  kanom  for  Rs.  25  dated  1859.  The  District  Mun- 
sif found  that  the  land  was  held  on  kanom  and  that  the  plaintiff  was  the 
assignee  of  the  jenm  title :  but  he  was  of  opinion  [MS]  that  the  kanom 
of  1859  was  not  proved,  and  also  that  there  was  no  proof  that  the  kanom 
under  which  the  defendants  held  the  land  had  been  granted  within  sixty 
years  of  the  date  of  the  suit.  On  the  last-mentioned  finding  he  dismissed 
the  suit  as  barred  by  limitation.  The  Subordinate  Judge  agreed  with 
the  District  Munsif  except  as  to  the  last-mentioned  finding.  He  held 
that  the  kanom  under  which  the  defendants  held  the  land  must  have 
been  dated  not  earlier  than  1823  and  that  it  had  been  admitted  by  the 

*  Second  Appeal  No.  1480  of  1894. 
(i)  i  My.  and  K.  571.  (2)  2  Col.,  435,  44'.         (3>  L-  R-  '*  ch.  P.  6*3. 
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defendants  within  sixty  years  of  that  date,  and  therefore  ruled  that  the  suit 

waa  not  time-barred      He  passed  a  decree  as  prayed 
The  defendants  preferred  this  second  appeal 
Sub  ram  any  a  Sastri,  for  appellants  APPEL- 

Sankaran  Natr,  for  respondent  No.  1,  LATB 

JUDGMENT. 

The  Subordinate  Judge  has  agreed  with  the  District  Munsif  in  find-  . 

ing  that  the  kanom  sued  on  is  not  proved  to  be  genuine,     But  he  has,      4ff**5 
nevertheless,  given  plaintiff  a  decree  on  the  ground  that  Exhibits  A,  B,     M.  L.  J. 
C    and   D    contain    admissions   of    first    defendant    and   his   brother    being  m     ^ 
kanomdar  under  those  through  whom  plaintiff  claims,   and  that  these  are 
admissions  made  within  the  statutory  period  so  as  to  prevent  the  plaint- 
iff's claim  to  redeem  being  time-barred        We   agree  with  West,   J  ,   in 
Qovmdrav  Deshmukh  v.   Ragho  Deshmukh  (1)  in  holding  that  a  plaintiff 
failing  to   establish   the   mortgage   on   which   the    suit   WHS   based   should 
not  be  allowed  to  fall  back  upon  some  other  as  to  which  admissions  may 
have  been  made  by  the  defendants  in  othei   proceedings.     In    Unman  v. 
.  Rama   (2),   the  decree  was   passed  on   a  mortgage  expressly    pleaded   and 
relied  on  by  the  defendant,  so  also  m  Kunhi  Kutti  Nair  v    Kutty   Mara- 
car  (3). 

We  therefore  set  aside  the  decree  of  the   Lower  Appellate  Court  und 
restore  that  of  the  District  Munsif. 

Respondents   must    pay    appellants'    costs   in    this   Court    and   m   the 
Lower  Appellate  Court. 


18    M.   464. 

[Mi]    APPELLATE    CIVIL 
Be/ore  Mr    Justice  Parker 


MUTHUSAMI  AYYAR  (Plaintiff),  Appellant  v    NATESA  AYYAR 

AND  OTHERS  (Defendants  Nos    2,   3,   10  and  16), 
Respondents  *     [15th    and    19th   November,    1894,] 

Civil  Procedure  Code— Act  XIV  of  1882,  Section  231— Application  for  partial  exe- 
cution of  a  decree 

A  decree  provided  that  the  plaintiff  should  pay  Ks.  304  for  the  costs  of 
thirteen  out  of  eighteen  defendants  Two  of  the  defendants  now  sought  to 
execute  the  decree  in  respect  of  their  proportionate  share  of  the  sum  so 
awarded  Besides  the  plaintiff,  two  only  of  the  other  defendants  were  joined 
as  parties  to  the  proceedings 

Held,  that   the   application  was   not   maintainable  and   should   be   dismissed 
lit,  25  M    431,  1  NLk.  241 

APPEAL  against  the  order  of  J.  P.  Fiddian,  Acting  District  Judge  of 
Tnchmopoly,  on  execution  petition  No  178  of  1892 

The  applicants  were  defendants  Nos.  2  and  B  in  original  suit  No  50 
of  1891,  and  they  applied  in  execution  to  recover  their  share  of  the  sum 
decreed  to  be  paid  by  the  plaintiff  for  the  costs  of  these  and  certain  others 
of  the  defendants.  The  other  parties  to  these  petitions  were  the  plnjnhff 
and  defendants  Nos  10  and  16  The  other  defendants  entitled  to  share 
ID  the  costs  awarded  by  the  decree  were  not  parties  to  these  proceedings 

m 

*  Appeal  against  Order  No    125  of  1893 
(I)  8  B    543-  U)  «  M    4tS-  <3>  4  M.  H.  C  R.  359. 
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IH4  The  District  Judge  ordered  execution  to  be  issued  for  Bs.  134  part  of 

NOV,  19.  the  8Utn  claimed. 

*          The  plaintiff  preferred  this  appeal. 

APPEL-  Pattabhirama  Ayyar,  for  appellant. 

LATE  Seahagiri  Ayyar,  for  respondents. 

<^mL-  JUDGMENT. 

ISM* 464.  The  decree  in  original  suit  No.  50  of  1891  allowed  one  set  of  costs 
and  vakil's  fee  (Bs.  304-6-3)  to  defendants  Nos.  1-3  and  10- 18,  and  this 
is  an  application  by  defendants  Nos.  2  and  3  to  execute  for  Bs.  152-2-0, 
which,  they  say,  is  their  share  of  the  vakil's  fee.  The  application  is 
resisted  by  defendants  Nos.  10  and  16,  who  say  that  they  have  received 
the  sum  (Bs.  304-6-3)  from  plaintiff,  and  that  the  decree  is  satisfied  and 
satisfaction  recorded. 

The  District  Judge  stated  that  satisfaction  of  the  decree  had  not 
been  recorded,  and  all  that  had  been  done  was  to  record  the  [465]  petition 
of  defendants  Nos.  10  and  16.  Befusing  to  recognize  the  alleged  payment 
by  plaintiff  to  defendants  Nos.  10  and  16,  he  allowed  defendants  Nos.. 
2  and  3  to  obtain  fractional  execution  for  Bs.  134,  which  he  held  to 
be  their  share. 

Plaintiff  appeals. 

In  support  of  the  contention  that  defendants  Nos.  2  and  3  are  en- 
titled to  execute  for  their  fractional  share.  I  am  referred  to  Tarruclf 
Chunder  Bhuttacharjee  v.  Divendro  Nath  Sanyal  (1)  and  Sultan  Moideen 
v.  Savalayammal  (2).  On  the  other  side  Kuthath  Haji  v.  Bavotti  Haji  (3) 
is  referred  to. 

Section  231,  Civil  Procedure  Code,  is  the  only  provision  which  enables 
one  of  several  joint  decree-holders  to  execute  a  decree  without  the  rest 
joining  in  the  application,  and  all  that  it  enables  him  with  the  leave  of  the 
Court  to  do,  is  to  apply  to  execute  the  whole  decree  for  the  benefit  of 
them  all.  The  Court  can  pass  such  order  as  is  necessary  for  the  protec- 
tion of  the  interests  of  those  who  have  not  joined.  In  the  two  cases 
quoted — Tarruck  Chunder  Bhuttacharjee  v.  Divendro  Nath  Sanyal  (1)  and 
Sultan  Moideen  v.  Savalayammal  (2)— the  application  was  to  execute  the 
whole  decree.  These  two  cases  are  authority  for  the  proposition  that  if 
payment  has  been  made  out  of  Court  to  one  of  the  joint  decree-holders 
for  the  benefit  of  them  all,  the  Court  will  recognize  the  payment  and 
record  satisfaction  to  the  extent  of  that  decree-holder's  share,  allowing 
the  applicants  to  execute  for  the  balance  only. 

In  this  case  defendants  Nos.  2  and  8  do  not  admit  that  any  payment 
has  been  made  out  of  Court.  Had  they  applied  for  execution  of  the  whole 
decree  it  might  have  been  open  to  the  Judge  to  determine  what  proportion 
of  the  amount  was  due  to  defendants  Nos.  10  and  16  and  record  satis- 
faction of  that  amount,  allowing  petitioners  to  execute  for  the  balance.  But 
the  decree  does  not  award  any  specific  sum  as  due  to  defendants  Nos.  2 
and  3,  and  it  must  be  executed  as  a  joint  decree  or  not  at  all. 

On  this  ground  it  appears  to  me  that  the  order  of  the  Judge  allowing 
fractional  execution  was  wrong. 

The  order  must  be  set  aside  and  the  execution  petition  dismissed  with 
costs. 


(i)  9  C.  831. 


(2)  15  M.  343- 
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[*66] 
Before   Mr. 


M,  4*4=5  M.tJ.  1M. 

APPELLATE  CIVIL. 

Ju9tice  Subramania  Ayyar 


PETHAPKRUMAL  CHETTI  (Plaintiff),  Petitioner  v.  MUHUOANDI 

SEUVAIGARAN  AND  OTHEHS  (Defendant*),  Keapondent*  * 

[20th  February,  12th  March  and  2nd  April,  1895  ] 

Civil  Procedure  Code  Act  XIV  of  1882,  Sections  13,  158— Dismissal  of  suit  for  want 
of  heir  ship  certificate — Res  judicata 

In  a  suit  to  recover  principal  and  interest  due  on  a  bond  executed  by  the 
defendants  in  favour  of  the  plaintiff's  father  (deceased),  it  appeared  that  the 
plaintiff  had  previously  brought  a  similar  suit  which  was  dismissed  for  the 
reason  that  the  plaintiff  produced  no  succession  certificate 

Held,  that  the  previous  proceedings  did  not  bar  the  present  suit 
PETITION  under  Provincial  Small  Cause  Courts  Act,  1887,  Section  25, 
praying  the  High  Court  to  revise  the  proceedings  of  T.  Ramasami  Ayyangar, 
Subordinate  Judge  of  Negapatam,  in  small  cause  suit  No    1211  of  1893 

The  facts  of  the  case  are  stated  above  sufficiently  for  the  purpose  of 
this  report. 

The  Subordinate  Judge  held  that  the  previous  proceedings  constituted 
bar  to  the  present  suit  which  he  accordingly  dismissed 
The  plaintiff  preferred  this   petition. 
Kriahnaawami  Ayyart   for   petitioner 
Tiagaraja  Ayyar,   for  respondents 

JUDGMENT. 

The  Subordinate  Judge,  being  of  opinion  that  the  dismissal  of  the 
plaintiff's  (petitioner's)  previous  suit  No,  1158  of  1892  for  non-production 
of  a  certificate  of  heirship  was  a  dismissal  under  Section  158 ,  Civil  Proce- 
dure Code,  has  held  that  the  plaintiff's  present  suit  on  the  same  cause  of 
action  is  barred 

The  Subordinate  Judge's  decision  is  questioned  on  behalf  of  the 
plaintiff  on  two  grounds  — 

The  first  is  that,  assuming,  for  argument's  sake,  that  the  dismissal 
was  on  account  of  the  plaintiff's  omission  to  produce  a  certificate,  the 
case  did  not  fall  under  Section  158,  Civil  Procedure  Code 

[4M]  Now  the  rejection  of  a  suit  to  operate  as  a  bar  to  the  entertain- 
ment of  a  subsequent  suit  on  the  same  cause  of  action  must  rest  either  on  a 
statutory  prohibition  similar  to  that  contained  in  Section  103,  Civil  Proce- 
dure Code,  or  on  the  principle  of  res  judicata.  But  there  is  no  specific 
provision  in  the  Code  laying  down  that  a  dismissal  under  Section  158  shall 
be  a  bar  to  a  second  suit  on  the  same  cause  of  action.  It  has,  however, 
been  held  that  when  a  Court,  acting  properly  under  Section  158,  dismisses 
a  suit,  such  dismissal  is  tantamount  to  res  judicata;  see  Venkatachalam  v. 
Mahalakahmamma  (1)  which  was  decided  with  reference  to  Section  148  of 
Act  VIII  of  1859,  corresponding  to  Section  158  of  tjie  present  Code.  In 
that  case  Muttusami  Ayyar  and  Parker,  JJ  ,  observed  thus: — "  As  to  the 
"  contention  that  Section  148  did  not  expressly  prohibit  a  second  suit,  it 
11  should  be  remembered  that  it  directed  that  the  Court  might  proceed  to 
"  decide  the  suit  notwithstanding  the  default  constituting  thereby  the 

*  Civil  Revision  Petition  No,  125  of  1894!  ~ 

(i)  10  M. 
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"  decision  on  the  imperfect  material  on  .the  record  into  a  decree  on  tht 
41  merits,  which,  under  Section  18,  would  bar  a  second  suit.  No  express  rule 
"  of  prohibition  is  inserted,  because  the  decision  is  a  decree  on  the  merits 
14  and  not  a  mere  judgment  by  default."  Whether  Handley  and  Weir,  JJ.f 
in  Shaik  Saheb  v.  Mahomed  (1)  intended  to  throw  any  doubt  on  Venkata- 
chalam  v.  Mahalakshmamma  (2)  is  not  quite  clear.  However  that  may 
be,  I  must  follow  the  construction  adopted  in  the  latter*  case.  Now,  as  a 
decision  under  Section  158,  though  passed  on  imperfect  materials,  is  yet  to 
be  treated  as  one  on  the  merits,  no  decision  can  be  held  to  have  been  arrived 
at  under  that  section  unless  the  circumstances  of  the  case  were  in  point 
of  law,  such  as  to  permit  the  Court  to  pronounce  on  the  merits,  had  the 
necessary  materials  for  doing  so  been  before  it.  But  the  non-production  of  a 
certificate  of  heirship  is  not  failure  to  adduce  evidence  in  a  case  where  a 
Court  is  at  liberty  to  determine  the  merits,  but  an,  omission  to  do  that 
without  uhieh  the  tribunal  is  precluded  from  entering  into  the  merits  at  all. 
Consequently  the  dismissal  of  a  suit  for  such  a  cause  cannot  be  taken. as  a 
decree  under  Section  158.  The  present  case  is  analogous  to  Putali  Meheti 
v.  Tulja  (3),  where  West  and  Pinhey,  JJ.,  ruled  that  the  rejection  of  a 
previous  suit  for  the  plaintiff's  omission  to  produce  a  certificate  of  the 
Collector  under  Section  6  of  the  Pensions  Act  did  not  [168]  bar  a  second 
suit  on  the  same  cause  of  action,  West,  J.,  said: —  When  a  suit  has 
failed  through  a  formal  defect,  and  the  merits  have  not  been  so  pronoun- 
ced on  as  to  constitute  a  legal  relation  resting  on  the  act  of  the  Court, 
another  suit  is  not,  by  the  English  law,  barred.  This  rule  is  consonant 
to  justice  and  agrees  with  the  law  as  set  forth  in  the  Code  of  Civil 
Procedure." 

It  cannot  be  said  that  the  analogy  between  a  case  where  a  plaintiff 
omits  to  produce  the  Collector's  certificate  under  the  Pensions  Act  and  a 
case  where  he  fails  to  produce  a  succession  certificate  required  by  Act  VII 
of  1889  is  incomplete,  because  in  the  former  case  the  absence  of  the 
Collector's  certificate  prevents  a  Court  from  taking  cognizance  of  the  claim 
(Section  6  of  Act  XXIII  of  1871),  whereas  in  the  latter,  a  Court  is  pre- 
cluded from  passing  a  decree  except  on  the  production  of  a  certificate 
(Section  4,  Act  VII  of  1889).  For,  in  Nawab  Muhammad  Azmat  AU 
Khan  v.  Mussumat  LaUi  Begam  (4),  it  was  held  by  the  Privy  Council 
that  a  suit  relating  to  a  grant  of  property  within  the  meaning  of  the 
Pensions  Act  need  not  be  dismissed,  because  no  certificate  had  been 
obtained  before  the  commencement  thereof.  And  even  this  decision 
apart,  it  appears  to  me  that  the  real  effect  of  a  failure  to  produce  a  certi- 
ficate in  either  case,  whether  such  production  should  take  place  at  the 
institution  of  a  suit  or  at  some  later  stage,  is  to  prevent  a  Court  from  pro* 
nouncing  on  the  merits  so  as  to  render  its  decision  an  adjudication  having 
the  force  of  res  judicata.  I  think,  therefore,  that  the  dismissal  of  the 
petitioner's  suit  of  1892,  assuming  that  it  was  due  to  his  omission  to 
produce  a  succession  certificate,  is  not  a  bar  to  the  present  claim. 

This  being  my  view  it  id  unnecessary  to  consider  the  other  contention 
raised  by  the  petitioner,  viz.,  that  the  Subordinate  Judge  Was  wrong  in 
holding  that  time  had  been  granted  to  him  within  the  meaning  of  Section 
158, — even  if  that  section  were  held  applicable  to  the  circumstances  of 
the  suit  of  1892. 

*  ["latter"  seems  to  be  a  misprint  for  "  former  M— ED. ] 
(i)  13  M.  5*0  (2)  10  M.  &2.  (3)  3  B.  223.  (4)  9  LA.  8. 

fiffC) 
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The  decree  of  the  Subordinate  Judge  is  set  aside  and  the  suit  should 
be  restored  to  the  file  and  dealt  with  according  to  law,  The  costs  of  this 
petition  will  abide  and  follow  the  result  and  be  provided  for  in  the  revised 
decree. 

* 


8.  M.  469. 

[489]   APPELLATE  CIVIL 
Before    Mr,     Justice    Mutt  us  a  mi   Ayyar   and   Mr.    Justice   Shephard. 


TIRUMALAYAPPA   PILLAI   AND   OTHERS    (Plaintiffs   Nos     1   and   3   to   5), 
Appellants  v     SWAMI  NAIKAR   (Defendant),   Respondent.* 
[22nd  August,   and  13th  November  1894  ] 

Revenue  Recovery  Act  (Madras)  —  Act  II  of  1864,  Section  38  —  Revenue  Recovery 
Amendment  Act  (Madras)—  Act  III  of  1884,  Section  i  (5)—  Revenue  sale—Be- 
nami  purchaser  —  Suit  by  benamidar  to  eject  tenants 

Land  forming  part  of  the  endowment  of  a  chattram  was  brought  to  sale  for 
arrears  of  revenue  and  was  purchased  by  the  plaintiffs  who  now  sued  to  eject  the 
tenants  who  were  m  occupation  of  the  land- 

Held,  (i)  that  the  defendants  were  entitled  to  plead  that  the  plaintiffs  had 
purchased  benami  from  the  managers  of  the  chattram  , 

(2)  that  the  above  plea  having  been  substantiated,  the  plaintiffs  were  not 
entitled  to  maintain  the  suit. 


[F..  28  M    526=15  MLJ.  419F  29  M.  47.^16  M.L.J    505=1    MLT.   234; 
25   M    655] 

SECOND  appeal  against  the  dec-ice  of  S  Gopalachariar,  Subordinate 
Judge  of  Tinrievelly,  in  appeal  suit  No  512  of  1891,  affirming  the  decree 
of  V  Swammadha  Ayyar,  Additional  Distiict  Munsif  of  Tmnevelly,  in 
Original  suit  No  272  of  1890. 

The  plaintiffs  sued  to  eject  the  defendants  from  certain  land  in  their 
occupation  The  land  in  question  was,  up  to  the  date  of  the  revenue  sale 
hereinafter  mentioned,  part  of  the  endowments  of  a  chattram  having  been 
constituted  such  by  the  ancestor  of  a  family  refctred  fco  as  the  Dalavoy 
Mudahars,  and  the  patta  for  the  land  stood  in  the  name  of  the  hakdars 
or  managers  of  the  chattram,  who  were  the  descendants  of  the  founder, 
The  defendants  were  m  occupation  as  tenants  of  the  hakdars  The  revenue 
due  on  the  land  having  fallen  into  arrears,  the  land  was  brought  to  sale 
under  the  Revenue  Recovery  Act  on  22ud  June  1879  and  purchased  by 
Appaaami  Mudaliar  who  sold  it  on  4th  September  1888  to  Kuthalalmga 
Mudahar,  and  the  plaintiffs  claimed  title  from  the  latter  under  a  sale- 
deed,  dated  19th  February  1890 

The  defendants  pleaded  that  they  had  a  right  of  permanent  occupancy 
and  also  that  the  purchase  by  Appasami  Mudaliar  was  benami  for  the 
hakdars  who  had  fraudulently  permitted  the  kist  to  fall  into  arrears  and 
purchased  the  land  in  the  name  of  one  of  [470]  their  defendants,  and 
further  that  the  subsequent  conveyances  under  which  the  plaintiffs  claimed 
title  were  also  fraudulent. 

The  District  Munsif  found  that  the  purchase  at  the  revenue  sale  was 
benami  as  pleaded,  and  with  regard  to  the  subsequent  sale-deeds  he  said:  — 
"  I  entertain  no  doubt  thjit  they  were  passed  only  nominally."  On 

*  Second  Appeals  Nos   1008  to  1027  of  1893. 
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these  findings  he  ruled  on  the  authority  of  Proaunnp  Caomar  Boy  Cfcou;- 
dhry  v-  Goofo°  ChvLm  Sen  (I)  and  Han  Oobind  Adhikari  v.  Akkoy  Kumar 
Mozumdar  (2)  that  the  plaintiffs  were  not  entitled  to  maintain  the  suit. 
He  also  held  that  the  defendants  had  a  right  of  permanent  occupancy  and 
ke  passed  a  decree  dismissing  the  suit.  % 

^n  aPPea*  tne   Subordinate  Judge  expressed  his  concurrence  in  the 
finding  that  the  purchase  at  the  revenue  sale  was  benami  and  held  that 
ISM  419    the    alleged    subsequent    vendees    had    paid    no    consideration    for    their 
-    %       respective  conveyances.     He  ruled  that  the  plaintiffs  were  precluded  by 
these  circumstances  from  maintaining  the  suit,   as  to  which  question  he 
cited    Go  peck  nut    Gosain    v.     Gungapersaud    Gosain    (3),    Dharani    Kant 
Lahiri    Chowdhry    v.    Kristo    Kumari    Chowdhrani    (4)    and    Ohinnan    v. 
Ramachandra  (5). 

The  plaintiffs  preferred  this  second  appeal. 

Parthasaradhi  Ayyangar,  for  appellants, 

Rangachariar,  for  respondents. 

JUDGMENT. 

MUTTUSAMI  AYYAR,  J.  —  In  these  connected  appeals,  appellants  are 
the  ostensible  purchasers  at  revenue  sales  or  their  nominal  vendees,  and 
respondents  are  tenants  in  possession  of  the  lands  put  up  to  sale.  The 
lands  in  question  are  Karisal  punja  in  the  village  of  Theevasilapuram, 
which  is  one  of  the  ten  villages  forming  the  endowment  of  a  chattram 
founded  at  Seenalpari  by  an  ancestor  of  the  Dalavoy  Mudaliars.  They 
are  separately  assessed  and  registered  in  the  Collector's  accounts  in  the 
names  of  the  managers  or  hakdars  of  the  chattram,  who  are  descendants 
of  its  founder.  The  plaintiffs'  case  was  that,  as  purchasers  at  revenue 
sales  or  as  persons  claiming  under  them,  they  were  entitled  to  eject  the 
tenants  in  possession.  On  the  other  hand,  the  tenants  contended,  inter 
alia,  that  the  plaintiffs  purchased  benami  for  the  hakdars;  that  as  mere 
benamidars,  they  were  not  entitled  to  maintain  the  suits  in  their  own 
names;  that  the  tenants  had  a  right  of  [171]  permanent  occupancy  and 
that  the  revenue  sales  were  the  result  of  a  fraudulent  conspiracy  between 
the  hakdars  and  the  purchasers  designed  to  procure  the  eviction  of  the 
tenants.  The  District  Munsif  upheld  the  tenant's  contention  and  dis- 
missed the  suits  with  costs,  (hi  appeal,  the  Subordinate  Judge  confirmed 
his  decision,  but  rested  it  on  the  sole  ground  that  the  plaintiffs  were 
mere  benamidars  and  that,  as  such,  they  could  not  maintain  the  suits. 
To  this  decision  five  objections  are  taken.  The  first  of  them  is,  that 
there  is  no  evidence  on  record  to  show  that  the  purchases  were  made 
benami.  1  attach  no  weight  to  it,  as  there  is  ample  evidence  on  the  point 
and  as  the  Subordinate  Judge  discusses  it  at  some  length  in  his  judgment. 
Another  objection  is  that  the  onus  of  proof  was  erroneously  thrown  on 
the  plaintiffs.  This  is  also  not  tenable  as  the  Subordinate  Judge  distinctly 
states  in  paragraph  8  of  his  judgment  that  the  onus  of  proof  is  on  the 
defendants. 

The  next  objection  is  that,  assuming  that  the  purchases  were  made 
benami,  still  it  is  competent  to  plaintiffs  to  sue  in  their  own  names,  but, 
as  observed  by  the  Subordinate  Judge,  a  benamidar  could  not  maintain  the 
suit,  there  being  no  intention  that  the  property  —  the  subject-matter  ojf 
the  suit—  should  vest  in  him.  It  must  also  be  noted  that  these  suits 
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were  instituted  on  their  own   account      Nor  is   there  any   foundation  for      1§M* 
the    contention    that    Exhibit    XXIV    has    been    misconstrued.     The    sub- 


18  M.  472. 
[I72J   ORIGINAL  CIVIL, 

Before    Mr.    Justice    Subramania   Ayyar. 


IN     THE     MATTER     OF     NAOAPPA     CHETTI,     AN     ALLEGED     LUNATIC  * 

[14th  August,   1895  ] 

Lunatic  —  Act  XXXIV  of  1858  —  Enquiry  into  alleged  lunacy  —  Degree  of  unsoundness  of 
nnud 

A  Hindu,  who  had  acquired  considerable  assets  without  any  ancestral  property, 
lived  with  one  of  his  wives  and  his  eldest  son  who  managed  the  property  A 
>o  urger  son,  who  lived  apart  with  his  mother,  made  an  application  to  the  High 
Court  alleging  that  his  father  was  a  lunatic  and  praying  that  he  be  declared  to  be 
so,  and  that  a  committee  be  appointed  under  Act  XXXIV  of  1858,  and  that  the 
eldest  son  be  directed  to  deliver  the  property  to  the  committee  It  was  found  on 
the  enquiry  held  under  the  above  Act,  that  the  alleged  lunatic  had  for  many 
years  now  and  then  been  for  short  periods  in  such  a  state  of  mind  as  to  render  it 
right  to  detain  him  at  home,  and  that  he  now  had  about  him  that  which  when 
aroused  by  the  recollection  of  past  losses  or  by  the  recurrence  of  family  quarrels 
might  produce  mental  derangement,  but  that  he  was  of  sound  mind  at  the  dates 
of  the  above  application  and  oi.the  enquiry 
Held,  that  the  application  should  be  dismissed 

Per  curiam  .  The  eldest  son  should  give  to  those  who  would  be  co-heirs  with 
him  to  his  father  a  fair  opportunity  of  satisfying  themselves  that  his  manage- 
ment is  open  to  no  question  and  that  nothing  is  done  to  their  detriment 

Distinction  between  lunacy  with  lucid  intervals,  and  a  state  of  sound  mind, 
subject  to  occasional  unsoundness  arising  from  accidental  and  temporary  causes, 
considered. 

PETITION  under  Act  XXXI  V  of  1858  for  a  declaration  of  lunacy  and 
the  appointment  of  a  committee. 

The  petitioner  was  one  Singaravelu  Chctti,  and  the  prayers  of  hia  peti- 
tion were  as  follows  ,  — 

"  (a)  That  an  enquirer  be  held  into  the  lunacy  of  Mandi  Nagappa 
Chetti  residing  at  No.  4,  Sivaraman  Street,  Trip  lie  ane. 


stantial  question  is,  whether  respondents  are  entitled  to  plead  that  the  __  _ 
purchase,  at  a  revenue  sale,  is  made  benami.  It  is  provided  by  Act  III  j\PFEL- 
of  1884  that  a  certificate  issued  to  the  purchaser  under  the  Revenue 
Recoveiy  Act  shall  be  conclusive  evidence  of  the  fact  of  the  purchase  in 
all  Courts  and  tribunals.  But  a  greater  effect  cannot  be  given  to  this 
provision  than  is  given  to  a  similar  provision  in  the  case  of  benami  pur- 
chases  at  execution  sales.  With  reference  to  them  it  has  been  held  that 
though  the  true  owner  cannot  maintain  a  suit  against  a  certified  pur- 
chaser under  Sections  316  and  317  of  the  Code  of  Civil  Procedure,  yet 
third  parties  are  not  thereby  precluded  from  urging  their  claims  against 
the  true  owner  m  respect  of  the  property  purchased  as  benami  The 
Subordinate  Judge  is  therefore  right  in  holding  that  the  benamidara  and 
their  nominal  vendees  are  not  entitled  to  maintain  these  suits  which  arc  in 
the  nature  of  ejectments  on  their  own  account 

These  second  appeals  fail  and  I  would  dismiss  them  with  costs. 

SHEPHARD,  J  —  I  concur. 
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(fc)  That   it  be  declared   that   the   said   M.    Nagappa   Chetti   is  of 

Au&l4    unsound  mind  and  incapable  of  managing  his  affairs.' 
__  *  (c)  That  a  committee  be  appointed  to  take  charge  of  the  estate 

OllOl-    anc^  e^ec^8  °*  ^*le  sa*d  ^-  Nagappa  Chetti. 

>-A1  (d)  That  M.  Kuppusami  Chetti,  a  son  of  the  said  lunatic,  now  in 

CIVIL      charge  and  managment  of  all  the  real  and  personal  estate  of  the  said 

*     lunatic,   be  removed  and  he  be  directed  to  deliver  to  the  committee  so 

)SM*472.  appointed  all  the  immoveable  properties,   cash,   books   [473]   of  account, 

documents  and  papers  of  any  kind  whatsoever  relating  to,   or  any  way 

connected  with,  the  said  estate. 

(e)  The  said  M.  Kuppusarni  Chetti  be  also  directed  to  give  a  true 
account  to  the  said  committee  of  the  managment  by  him  for  the  past 
several  years  since  the  said  M.  Nagappa  Chetti  became  lunatic. 

(/)  The  Court  will  be  pleased  to  declare  the  persons  entitled  to  be 
provided  for  from  and  out  of  the  said  estate  and  their  respective  amounts 
jmyable  to  them  from  time  to  time  for  their  maintenance." 

Mr.  G.  P.  Johnatone,  for  petitioner. 

Seahagiri    Ayyar,  for  the  alleged  lunatic. 

JUDGMENT. 

This  is  an  application  under  Act  XXXIV  of  1858  for  a  declaration 
that  one  Nagappa  Chetti  is  of  unsound  mind  incapable  of  taking  care  of 
himself  and  his  property,  and  for  the  appointment  of  a  committee  to  take 
charge  of  his  person  and  his  estate 

Nagappa  married  two  sisters,  of  whom  the  mother  of  the  petitioner 
is  the  second  wife,  whilst  the  mother  of  the  counter-petitioner  is  the  first 
wife.  The  petitioner  is  the  second  of  Nagappa 's  three  sons,  of  whom  the 
counter-petitioner  is  the  eldest. 

The  petitioner  called  three  witnesses,  who  are  some  of  the  neigh- 
bours of  Nagappa.  The  first  witness,  Muttusami  Naidu,  stated  that  the 
witness  has  known  Nagappa  for  the  last  tun  or*  twelve  years,  that  he  has 
for  many  jears  been  subject  to  periodical  mental  derangement,  that  on 
such  occasions  he  goes  about  interfering  with  people  passing  along  the 
streets  and  behaving  otherwise  in  an  eccentric  manner,  that  when  this  is 
the  case  he  is  locked  up  in  his  house  until  he  gets  better  again,  and  that 
the  last  time  he  was  so  confined  was  about  twenty  days  ago  when  the 
witness  found  Nagappa  near  the  Triplicane  Tank  giving  trouble  to  the 
people  there  and  took  him  to  the  counter-petitioner,  who  kept  him  in 
confinement  for  two  or  three  days.  In  cross-examination  the  witness 
admitted  that  he  and  the  counter-petitioner  have  been  on  unfriendly  terms 
for  aboul  a  year,  that  the  counter-petitioner  obtained  a  decree  against  him 
for  Rs.  17-8-0  and  took  out  a  warrant  for  his  arrest,  and  that  the  witness 
still  owes  Rs.  15  under  the  decree,  though  the  counter-petitioner  had 
allowed  him  to  pay  at  the  rate  o£  Hs.  5  a  month.  With  reference  to  the 
last  occasion  when  the  witness  said  he  took  part  in  seeing  Nagappa  placed 
under  restraint,  he  [474]  contradicted  himself  and  stated  that  this  was 
not  twenty  days  ago  as  he  stated  in  the  examination- in-chief,  but  more 
than  a  year  ago.  The  witness'  description  of  what  Nagappa  did  on  the 
occasions  when  he  suffered  from  his  malady  appears  to  be  exaggerated. 
The  second  witness  Loka  Razu,  stated  that  Nagappa  has  been  for  the  last 
ten  years  suffering  from  periodical  attack  of  insanity,  that  it  appears  once 
or '  twice  in  a  month  and  lasts  for  a  few  days,  during  which  time  he  is 
shut  up  in  the  house.  The  witness  admitted  that  jhe  got  a  loan  of  Rs.  560 

through  the  intervention  of  the  counter-petitioner  some  time   ago,   that 

r 
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he  was  called  upon  to  return  the  money,  but  he  has  not  yet  repaid  it, 
The  third  witness,  Kandasami  Mudali,  stated  that  during  the  last  six 
years  Nagappa  has  been  conducting  himself  as  if  he  was  not  altogether 
of  sound  mind,  and  that  he  bus  noticed  Nagappa  making  a  noise,  sing- 
ing  songs,  distributing  fruits  and  cocoanuts  to  people  passing  in  the  'street, 
and  taking  them  back  All  the  three  witnesses  admitted  that  when 
Nagappa  is  not  labouring  under  the  periodical  attacks,  he  is  of  sound 
mind.  This  is  the  whole  of  the  evidence  in  support  of  the  application.  ifM  40 

Now  Nagappa  himself  appeared  before  me  and  was  examined  at 
considerable  length  by  Mr  Johns  tone  who  appeared  on  behalf  of  the 
petitioner.  Nagappa 's  answers  were  clear  and  perfectly  natural,  and  not 
even  the  slightest  trace  or  indication  of  any  unsoundness  of  mind  could  be 
detected  during  the  whole  time  Nevertheless  I  have  no  doubt  that 
Nagappa  has  dunng  many  years  now  and  then  been  for  short  periods  in 
such  a  state  of  mind  as  to  render  it  prudent  and  advisable  on  such  occasions 
to  detain  him  in  the  house,  and  this  seems  to  be  practically  admitted  in 
paragraph  22  of  the  counter-petitioner's  affidavit 

There  is  nothing  in  the  evidence  to  throw  any  light  on  the  origin  of 
the  distemper  from  which  Nagappa  has  been  suffering  But  I  infer  from 
Nagappa 's  own  statements  that  the  losses  which  he  had  sustained  in 
connection  with  certain  speculative  transactions  in  Government  paper 
carried  on  by  him  many  years  ago  affected  his  mind  Domestic  troubles, 
which  a  man  indulging  in  the  folly  of  having  more  than  one  wife  at  a 
time  theieby  sometimes  brings  upon  himself,  may  have  had  something  to 
do  with  some  of  the  attacks  he  has  had  (see  paragraph  6,  counter-peti- 
tioner's affidavit  ) 

In  dealing  with  a  matter  like  this,  assuming  that  the  party 
alleged  to  be  a  lunatic  is  really  so,  the  evidence  may  be  considered  [475] 
firstly,  with  reference  to  the  circumstances  connected  with  his  health 
and  personal  comfort  and  the  way  in  which  those  with  whom  he  has  been 
residing  up  to  the  time  of  the  application  have  been  treating  him,  and, 
secondly,  with  reference  to  the  existing  arrangements  as  to  the  manage- 
ment of  his  property  As  to  the  former,  Nagappa  is  a  strong  man, 
apparently  in  the  enjoyment  of  excellent  health,  though  he  is  now  sixty 
years  of  age  He  lives  with  his  first  wife  and  his  eldest  son  in  one 
house,  whilst  the  petitioner  and  his  mother  live  in  the  adjoining  house,  due 
provision  having  been  made  by  Nagappa  for  the  proper  maintenance  of 
both  the  households  There  is  absolutely  no  evidence  that  Nagappa 's 
personal  wants  have  not  been  carefully  attended  to  On  the  other  hand, 
he  stated,  and  I  think  truly,  that  under  the  protection  of  those  with  whom 
he  lives  he  feels  quite  comfortable  A.B  to  the  second  point,  it  is  admitted 
on  both  sides  that  Nagappa  started  without  any  ancestral  property  and 
acquired  the  large  estate  which  now  belongs  to  him.  This  itself  is  very 
good  evidence  of  Nagappa 's  natural  shrewdness  and  capacity  He  is  able 
to  read  and  write,  and  informed  me  that  he  could,  if  necessary,  look  into 
the  management  of  his  affairs  and  ascertain  for  himself  whether  it  was 
going  on  all  right.  He  further  stated  that  his  reasons  foF-  allowing  the 
counter-petitioner  to  manage  his  property  are  that  he  is  trustworthy  and 
has  had  expenence,  having  been  associated  with  (Nagappa)  himself  for 
many  years  in  looking  after,  the  business  which  they  together  carried  on 
before.  He  complained  that  the  petitioner  has  been  instigated  to  prefer 
the  present  application  by  persons  who  wished  to  create  dissensions  in 
the  family,  and  wished  that  nothing  should  be  done  to  disturb  the  present 
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arrangements.     In  this  connection  I  may  also  observe  that  there  is  not  a 

AfJc7l4.  **^e  °*  eyidence  to  show  that  the   counter-petitioner  has  betrayed  the 
_  •          trust  reposed  in  him  by  his  father;  or  has  done  anything  to  the  prejudice 
of  the  petitioner. 

In  these  circumstances  the  question  is  whether  there  is  ground  fot 
my  interference  under  the  Act.     The  present  case  appears  to  be  somewhat 
like  In  the  matter  of  J.  B.  (1),  where  a  distinction  was  drawn  by  Lord 
Cottenham,  L.  C.,  between  lunacy  with  lucid  intervals  which  presupposes 
a  continuing  melady,  and  a  state  of  mind  subject  to  occasional  unsound- 
ness  arising  from  accidental   [476]   and  temporary  causes.     There  one  of 
the  witnesses,    under  whose   care  the   supposed   lunatic  lived   for  twenty 
years  and   who   was  called   against   the  issue  of   the   commission,    stated 
"  there  has  been  no  delusion  of  late,  but  I  think  him  liable  to  a  relapse  at 
'  any  moment;  also  that,  since  the  year  1822,  there  have  been  long  lucid 
'  intervals,    but    there    were    seeds    of    the    disease    which    might    have 
'  readily   existed  and  which  would  have  rendered   his  discharge   impru- 
dent."    Another  witness  stated: — "  I  should  suppose  B  to  be  a  man  of 

1  sound  mind  from  my  observation  of  him '     but 

'  strong  excitement,    particularly   from   liquor,    would   no   doubt   produce 
'  mania."     Notwithstanding  these  statements,  the  Lord  Chancellor  refused 
10  issue  a  commission,  observing  as  follows: — "  That  Mr.  B.  is  a  person  of 
weak  understanding  is  clear;   that  he  has  got  that  about  him  which, 
when  he  is  in  liquor  or  labouring  under  other   excitement,   is   readily 
roused  into  mental  unsoundness,  there  seems  no  doubt :   but  that  he  is 
at  this  moment,  and  that  even  at  the  date  of  inquisition,  he  was  free 
from  such  affection  and  was  of  sound  mind  is,  I  think,  the  fair  result 
of  the  evidence  before  the  jury   and  shall  more  of  the  affidavits  now 
before  the  Court." 

In  like  manner,  I  here  arrive  at  the  conclusion,  that  Nagappa  has 
about  him  that  which,  when  aroused  by  the  recollection  of  his  past  losses 
or  by  the  recurrence  of  family  quarrels,  may  produce  mental  derangement, 
but  that  he  is  now  of  sound  mind,  and  that  the  evidence  produced  does  not 
show  that  he  was  otherwise  when  this  application  was  filed. 

I  must,  therefore,  disallow  the  petition,  and,  in  doing  so,  I  wish 
to  observe  that  it  is  but  just  qnd  proper  that  the  counter-petitioner 
should  give  his  brothers  a  fair  opportunity  of  satisfying  themselves  by 
inspecting  the  accounts  or  otherwise,  that  his  own  management  is  open 
to  no  question,  and  that  nothing  is  done  by  him  to  the  detriment  of  those 
who  would  be  co-heirs  with  him  to  Nagappa 's  estate :  (see  In  the  matter 
of  the  petition  of  Bhoopendra  Narain  Eoy  (2) ). 

I  dismiss  the  petition,  but,  in  the  circumstances,  without  costs. 
:        Narasimhachariar,   attorney  for  petitioner. 


I  Myl.  &  Or.  538.  (*)  6  C.  539  (543). 
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18   M.   477. 

[*77]  APPELLATE  CIVIL.  JuVv:26. 

Before   Mr    Justice   Shephard   and   Mr    Justice    Best 


RANGASAMI  NAIDU   (Defendant),   Appellant  v.   VIRASAMI  CHETTI 
(Purchaser),   Respondent*     [26th   July,    1895  ] 

Civil  Procedure  Code — Act  XIV  of  1882,  Section  3ioA — Civil  Procedure  Code  Amend- 
ment  Act— Act  V  of  1894,— Application  of  Ait  V  of  1894  when  proceedings  in  ex- 
ecutwn  had  commenced  before  its  enactment 

A  house  of  the  judgment-debtor,  having  long  previously  been  attached  in 
execution  of  a  decree,  was  brought  to  sale  on  the  gth  of  March  1894,  that  is, 
shortly  after  the  enactment  of  Act  V  of  1894.  The  judgment-debtor  now  applied 
under  Civil  Procedure  Code,  Section  3ioA,  that  the  sale  be  set  aside 

Held,  that  the  provisions  of  Act  V  of  1894  whereby  the  above-mentioned  sec- 
tion was  added  to  the  Civil  Procedure  Code  were  applicable  to  the  case. 
[R.f   23   B    450   (452)] 

APPEAL  against  the  order  of  P  Srmivasa  llau,  Judge  of  the  Madras 
City  Civil  Court,  dated  the  26th  ot  April  1892,  and  made  on  civil  mis- 
cellaneous petition  No  160  of  1894. 

A  decree  having  been  passed  in  oiigmal  suit  No  4528  of  1892  on  the 
file  of  the  Small  Cause  Court,  Madras,  a  house,  the  property  of  the 
judgment-debtor,  having  been  attached  long  previously  was  brought  to 
Bale  in  execution  on  the  9th  of  March  1894.  Act  V  of  1894  having  been 
passed  on  the  2nd  of  March  1894,  the  judgment-debtor  now  applied  under 
Section  310A,  added  by  that  Act*  to  the  Code  of  Civil  Procedure,  that  the 
sale  should  be  set  aside  and  brought  into  Court  the  amount  payable  to 
the  decree-holder  as  well  as  the  percentage  due  to  the  purchaser  The 
purchaser  alone  resisted  the  application  The  Judge  dismissed  the  appli- 
cation on  the  ground  that  Act  V  of  1894  was  inapplicable  to  the  case 
Under  the  rule  "  nova  constitutio  futuns  formam  imponere  debet  non 
pr&entis,"  and  he  referred  to  Chinto  Joshi  v  Knshnaji  Narayan  (1)  and 
Narandas  v  Bai  Manchha  (2) 

The  defendant  preferred  this  appeal 

Balaji  Ran,  for  appellant 

Sundaram  Sastn  and  Kumarasami,  for  respondent. 

JUDGMENT 

[478]  In  our  opinion  there  is  in  this  case  no  question  of  a  retrospec- 
tive effect  being  given  to  u  new  provision  of  law  When  the  Act  V  of 
1894  came  into  effect  there  was  no  purchaser  in  existence  The  new  law 
was  passed  before  the  purchase  was  made  and  the  purchaser  must  take 
subject  to  its  provisions 

We  agree  with  the  opinion  expressed  by  Petherajn,  C-  J-,  at  the  end 
of  his  judgment  in  Ginsh  Chundra  Basu  v  Apurba  Krishna  Dasa  (3) 

We  must  reverse  the  order  of  the  Judge  and  remand  the  matter  for 
disposal. 

"the  respondent  must  pay  the  appellant's  costs. 


*  Appeal  against  Order  No   94  of  i&>4 
(i)  38.  214.  (2)  3  B.  217.  (3)  21  C.  940  (955) 
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IS  M.  473. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Shcphard  and  Mr.  Justice  Best. 


NARASIMHA  NAIDU  (Defendant  No.  2),  Appellant  v. 

RAMASAMI  AND  OTHERS  (Plaintiffs  and  Defendant  No.  1  and 

First  Plaintiff's   Itcpresentatitie),   Respondents.* 

[12th  July,   1895.] 

Limitation  Act— Act  XV  of  1877,  Schedule  II,  Article  12— Suit  to  set  aside  Court  sale-* 
Swt  for  land  sold  in  execution  as  property  of  third  parties. 

The  plaintiffs  sued  in  1893  to  recover  possession  of  land  of  which  their  family 
had  been  rn  possession  till  1884.  The  land  had  been  sold  to  the  defendant  in 
1881  in  execution  of  a  decree  against  the  plaintiff's  cousins,  but  the  sate  had  not 
been  confirmed.  A  decree  was  passed  as  prayed  in  respect  of  a  moiety  of  the 
land  which  represented  the  plaintiffs'  share. 
Held,  that  the  decree  was  right. 

Qu&re: — whether  the  suit  would  have  been  barred  under  the  one  year's  rule 
of  limitation  if  the  sale  had  been  confirmed.    Suryanna  v.  Durgi  (7  M.  258) 
doubted. 
IF*  1  L.B.R.  53  (54) :  R,,  14  O  C.  343  (351)  ] 

SECOND  appeal  against  the  decree  of  G.  T.  Mackenzie,  District 
Judge  of  Kistna,  in  appeal  suit  No.  328  of  1893,  affirming  the  decree  of 
K.  Rama  Rau,  District  Munsif  of  Bezwada,  in  original  suit  No.  06  of 


[i79]  Suit  for  possession  of  land.  The  land  in  question  had  belonged 
to  the  family  of  the  plaintiffs  which  remained  in  possession  till  1884.  In 
1881  it  was  attached  and  brought  to  sale  in  execution  of  a  decree  against 
some  members  of  the  family  who  were  cousins  of  the  plaintiff  and  was 
purchased  by  defendant  No.  2  to  whom  defendant  No.  1,  a  tenant  on  the 
land  attorned  in  1884.  The  sale  to  defendant  No.  2  was  not  confirmed 
and  no  certificate  was  issued  to  him. 

The  District  Munsif  held  that  the  plaintiffs  were  entitled  to  a  moiety 
of  the  land  in  question  and  passed  a  decree  accordingly.  The  District 
Judge  affirmed  this  decree. 

The  defendant  preferred  this  second  appeal. 

Pattabhirama  Ayyar,  for  appellant. 

Narayana  Raut  for  respondent  No.  4. 

JUDGMENT. 

We  think  it  must  be  taken  to  be  found  that  the  property  originally 
belonged  to  the  plaintiffs'  family  and  that  it  remained  in  their  possession 
till  1884.  It  is  true  that  there  is  no  explicit  finding  on  this  latter  point 
by  the  Lower  Appellate  Court,  but  this  objection  is  not  taken  in  the 
memorandum  of  appeal  to  this  Court,  and  even  in  the  Lower  Appellate 
Court  the  contention  raised  in  the  fourth  ground  of  appeal  is  consistent 
with  the  facts  above  stated.  In  1881  in  execution  of  a  decree  against 
some  members  of  the  plaintiffs'  family  the  property  was  sold  and  pur- 
chased by  the  defendant  who  now  appeals,  and  it  is  contended  that  the 
suit  falls  under  the  12th  Article  of  the  Limitation  Act,  and . is  therefore 
barred  by  limitation.  We  are  referred  to  Buryanna  v.  Durgi  (1)  in  which 

*  Second  Appeal  No.  1298  of 
(i)  7  M.  258. 

(. 

684 


RARU    KUTTI    V      MAMAD  If  M*&  411 

it  seems  to  have  been  held  that  a  stranger  to  the  decree  whose  property 
is  sold  in  execution  of  it  must  bring  his  suit  within  the  year.  If  it  were 
necessary  to  decide  .the  question,  we  should  refer  it  to  a  Full  Bench,  for 
the  decision  seems  to  us  doubtful  and  we  are  inclined  to  think  that  the 
reasoning  in  Parekh  Ranchor  v  Bai  Vakhat  (1)  is  more  correct.  A 
stranger  whose  property  is  sold  behind  his  back  without  any  authority 
does  not  need  to  have  the  sale  set  aside. 

There  is,  however,  nothing  to  show  that  the  sale  was  ever  confirmed 
and  therefore  the  point  does  not  arise 

The  appeal  is  dismissed  with  costs. 


18  M.  480. 

[180]    APPELLATE  CIVIL 

Before  Sir  Arthur  J.   H    Collins,  Kt.,   Chief  Justice  and 
Mr    Justice   Parlcr 


BAKU  KUTTI    (Appellant   in   Second   Appeal   No    968  of   1894), 
Petitioner  v,   MAMAD  AND  ANOTHER   (Respondents  in  Second  Appeal 
No   968  of  1894),  Respondents*     [18th  March  and  2nd  April,  1895.] 

Ciul  Procedure  Code— Act  XIV  of  1882,  Section  623— Review  of  judgment  on  second 
appeal — Alleged  discovery  of  new  and  important  documentary  eindence. 

In  a  suit  on  a  mortgage  it  was  held  by  the  Lower  Appellate  Court  and  by  the 
High  Court,  on  second  appeal  that  the  properties  comprised  therein  were  r under 
attachment  at  the  time  of  its  execution,  and  that  it  was  accordingly  void  under 
Civil  Procedure  .Code,  Section  276,  as  against  the  claims  of  judgment-creditors 
enforceable  under  the  attachment  The  plaintiff,  who  was  The  appellant  on 
second  appeal,  sought  a  review  of  the  judgment  pronounce^  therein  on  the 
ground  of  the  discovery  of  new  and  important  documentary  evidence  from  which 
it  would  appear  that  the  properties  in  question  were  not  under  attachment  at 
the  date  of  the  mortgage: 

Held,  that  the  application  for  review  could  not  be  entertained  for  the  reason 
that  the  ground  relied  upon  could  not  be  successfully  relied  upon  on  a  second 
appeal. 

[F,  31  M.  415,  10  MLJ,  134  (136).   R.  32  A.  71   (73)=6  A  L.J    979=4  Ind    Cas 
809.] 

PETITION  under  Civil  Piocedure  Code,  Section  623,  for  a  review 
of  the  judgment  of  the  High  Court  in  second  appeal  No  968  of  1894 
preferred  against  the  decree  of  A  Thompson,  District  Judge  of  North 
Malabar,  in  appeal  suit  No  302  of  1893,  reversing  the  decree  of  V.  Ra- 
man Menon,  District  Munsif  of  Quilandy  in  original  suit  No.  262  of 
1892. 

The  petitioner  was  the  appellant  in  the  second  appeal.  He  sought 
a  review  of  judgment  averring  that  that  case  was  decided  against  him  for 
the  reaton  that  that  Court  held  that  an  instrument  of  mortgage,  under 
which  he  claimed  as  plaintiff  and  appellant,  was  executed  dunng  the 
Continuance  of  an  attachment  on  the  land  comprised  therein,  and  was 
therefore  invalid  under  Civil  Procedure  Code,  Section  276,  as  against  the 
claims  of  the  judgment-creditors  enforceable  under  the  attachment,  and 
alleging  that  he  had  since  discovered  new  and  important  documentary 
evidence  from  which  [Ml]  it  would  appear  that  the  property  in  question 
was  not  under  attachment  £t  the  date  of  the  mortgage  in  question. 


*  Civil  Miscellaneous  Petition  No.  1339  of  1894. 
(i)  ii  B.  119  (123). 
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Mr.  H.  O.  Wedderburn  and  Mr.  0,  Km/man,  for  the  petitioner. 
AtRU.2.    •     '  Mr.  K.  Brown  and  Qovinda  Menon,  for  respondent. 

JUDGMENT. 

This  is  an  application  to  review  the  judgment  of  this  Court  in  second 
appeal  No.  968  of  1894  on  the  ground  of  the  discovery  of  *new  and  import- 
ant evidence.  It  is  objected  that  the  application  cannot  be  entertained 
inasmuch  as  the  ground  relied  upon  in  the  application  for  review  oould  not 
be  successfully  relied  on  in  the  second  appeal  itself.  (Jackammal  v* 
Palneappa  Chetti  (1) ). 

That  decision  was  passed  in  1870  under  the  old  Procedure  Code  VIII 
of  1859,  but  the  High  Court  of  Calcutta  took  the  same  view  and  on  the 
same  grounds;  see  Bhyrub  Nath  Toee  v.  Rally  Chunder  Chowdhry  (2), 
Panchanan  Mookerji  v.  Radha  Nath  Mookerjee  (3)  also  Ex-parte  Bashya- 
garulu  Nayudu  (4). 

The  decision  in  Pandu  v.  Devji  (5)  was  passed  under  the  Procedure 
Code  of  1877,  which  is  identical  with  the  present  Code.  It  was  pointed 
out  that  Section  876  of  Act  VIII  of  1859  was  practically  similar  to  the 
present  Section  623;  but,  as  the  second  appeal  was  pending  and  had  not 
been  decided,  the  Court  permitted  it  to  be  withdrawn  in  order  that  appli- 
cation might  be  made  to  the  Lower  Appellate  Court  for  a  review  founded 
on  the  discovery  of  the  new  evidence. 

But  in  this  case  the  second  appeal  has  been  heard  and  decided,  and 
We  can  no  longer  permit  the  appeal  to  be  withdrawn.  Nor  could  we  in 
second  appeal  admit  evidence  of  fact  which  was  not  before  the  Lower 
Appellate  Court,  whether  it  would  be  still  open  to  the  petitioner  now  to 
move  the  Lower  Appellate  Court  to  admit  the  new  evidence  is  not  a  point 
which  it  is  necessary  for  us  here  to  decide. 

We  see  no  ground  to  question  the  correctness  of  the  decisions  quoted 
above  which  appear  to  us  to  be  based  on  sound  reason  and  good  law. 

The  other  grounds  put  forward  appear  to  relate  to  matters  already 
decided  in  the  appeal  We  must  dismiss  the  petition  with  costs. 


18  M.  482. 

[482]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Muttutami  Ayyar  and  Mr.  Justice  Best. 


KUPPU  AMMAL  (Plaintiff),   Appellant  v.   SAMINATHA  AYYAR 
(Defendant  No.  3),  Respondent*     [13th  March,   1894.] 

Limitation  Act— Act  XV  of  1877,  Schedule  II,  Article  179,  Clause  (6)— Application  for 
execution  of  maintenance  decree — Previous  applications  held  to  be  barred  by  limit- 
ation— Civil  Procedure  Code— Act  XIV  of  1882,  Section  13— Res  judteata. 

On  an  application  made  in  1891  for  the  execution  of  a  decree  passed  in  1870, 
it  appeared  that  the  decree  directed  the  payment  of  maintenance  to  the  plaintiff 
annually  on  a  specified  date,  and  the  present  application  related  to  the  period  of 
three  years  from  1888  to  1891.  There  had  been  an  application  for  execution  in 
1873.  The  next  application  was  made  in  1879  and  it  was  dismissed  as  being 
barred  by  limitation: 

*  Appeal  against  Appellate  Order  N(o.  73  of  1892? 

(i)  5  M.H.C.R.  464.  (2)  16  W.R.  112.  (3)  4  B.L.R.  App.  Cases,  213. 

(0  i  M.H.C.R.  254.  (5)  ;B.  287. 
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Held,  (I)  that  the  question  whether  the  application  was  barred  by  limitation 
was  not  res  judicata; 

(2)  that  the  application -was  not  barred  by  limitation. 

SECOND  appeal  against  the  order  of  J  A.  Da  vies,  District  Judge  of 
Tanjore,  in  appeal  against  order  No.  70  of  1892,  affirming  the  order  of 
P,  Subramania  Pillai,  District  Munsif  of  May  aval-am,  in  execution  petition 
No.  70  of  1892 

This  waa  a  petition  under  Civil  Procedure  Code,  Sections  234  and  269, 
praying  that  defendant  No.  3  be  brought  on  to  the  record  of  original  suit 
No.  2  of  1869  as  the  representative  of  defendant  No  1,  deceased,  and 
applying  for  the  execution  of  the  decree  in  that  suit  in  respect  of  Rs 
103-14-0,  being  the  amount  of  maintenance  payable  under  its  terms  to 
the  petitioner,  who  was  the  decree -holder,  for  the  period  of  three  years, 
from  the  26th  February  1888  to  the  26fch  February  1891 

The  further  facts  of  the  case  appear  sufficiently  for  the  purpose  of 
this  report  from  the  judgment  of  the  High  Court 

The  application  was  dismissed  in  the  Lower  Courts  as  being  barred 
by  limitation 

The  petitioner  preferred  this  second  appeal. 

RnshnaBwami  Ayyar,  for  appellant. 

Se  ah  a  gin  Ayyar,  for  respondent 

JUDGMENT 

[488]  The  decree  sought  to  be  executed  directed  payment  of  main- 
tenance annually  on  a  specified  date  It  was  passed  in  1870  when  Act 
XIV  of  1859  was  in  force  There  was  an  application  for  execution  in 
1873,  which  was  within  three  years  from  date  of  the  decree  The  next 
application  was  not  made  till  1879  The  Limitation  Act  then  in  force 
was  No  XV  of  1877  That  application  was  dismissed  as  being  time- 
barred  The  present  application  was  made  in  1891  It  has  been  held  by 
the  Courts  below  that  the  question  of  limitation  is  res  judicata  by  the 
previous  decisions  and  also  that  this  application  is  barred  by  lapse  of 
time  Therefore  the  questions  are  • 

(1)  Whether  the  question  is  TVB  judicata,  and  (2)  whether  this  appli- 
cation is  time-barred. 

As  to  the  first  question  we  are  of  opinion  that  the  present  claim  is 
not  res  judicata,  as  the  relief  now  claimed  is  distinct  from  that  previously 
claimed  The  two  applications  are  for  money  payable  for  two  distinct 
periods  The  former  decision  is  not  sufficient  to  render  the  present  claim 
res  judicata;  it  can  only  affect  the  relief  then  claimed  The  present  appli- 
cation is  clearly  governed  by  Act  XV  of  1877,  the  law  in  force  when  it 
was  made.  It  IB  an  application  falling  under  Article  179,  Clause  6  of 
Schedule  JI  of  the  present  Act,  which  allows  of  execution  for  mainten- 
ance accruing  due  on  specified  dates  within  three  years. 

Our  attention  has  been  drawn  to  the  decision  of  the  Privy  Council 
in  Mungul  Pershad  Dichit  v  Grija  Kant  Lahiri  Chowdhry  (1),  and  to 
that  of  the  Bombay  High  Court  in  Manjunath  Badrabhat  v  Venkatesh 
Oovmd  Bhanbhog  (2).  But  as  pointed  out  in  Jugmohun  Mahto  v  Luck* 
meihur  Singh  (3)  and  Beoharam  Dutta  v.  Abdul  Waned  (4),  the  decision  of 
the  Privy  Council  proceeded  iolely  on  the  language  of  Section  1  of  Act  IX 
of  1871,  which  was  repealed  by  Act  XV  of  1877.  This  latter  Act  contains  ttf 

(i)  8  I    A    123  (2)  6  B   54  (3)~io  C.  74*  (4>   "  C.  55- 
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language  excluding  from  its  operation  pix>ceedings  in  suits  instituted  prior 
to  its  coming  into  force. 

^e  set  as^e  *ke  or<ler  of  the  Courts  below,  and  remand  the  case  for 
disposal  according  to  law. 

The  restxmdent  must  pay  appellant's  costs  in  this  Court  and  in  the 
Lower  Appellate  Court. 



1*  M.  484. 

[484]  APPELLATE  CIVIL. 

,     Before  Sir  Arthur  J.  H.  Collins,  Kt.t  Chief  Justice  and 
Mr.  Justice  Parker. 


THURAI  RAJAH  (Appellant,  in  Appeal  No.  23  of  1884),  Petitioner 
v.  JAINILABDEEN  ROWTHAN  (Respondent,  in  Appeal  No.  23  of 
1884),  Respondent*     [25th  February  and  7th  March,  1895.] 

Limitation  Act— Act  XV  of  1877,  Sections  7,  12,  Schedule  //,  Article  in—Civil  Proce- 
dure Code— -Act  XIV  of  1882,  Sections  5%,  598,  599— Application  to  admit  appeal 
to  Privy  Council — Disability  by  reason  of  minority-*~D£duction  of  time. 

In  1885  the  High  Court  in  appeal  passed  a  decree  to  which  a  minor  under  the 
Court  of  Wards  was  a  party.  Having  attained  his  majority  in  1894  he  sought  to 
appeal  to  Her  Majesty  in  Council  and  presented  an  appeal  within  six  months  of 
tje  date  when  he  attained  majority.  On  an  application  under  Civil  Procedure 
Code,  Section  598: 

Held,  that  the  application  was  barred  by  limitation. 
[1UL,  4  Ind.  Cas.  1002  (1003)=144  P.W.R.  1<XI9;  R.,  3  C.W.N.  24.] 

PETITION  presented  under  Civil  Procedure  Code,  Section  598,  praying 
for  the  grant  of  a  certificate  to  enable  the  petitioner  to  appeal  to  Her 
Majesty  in  Council  against  the  decree  of  the  High  Court  in  appeal  No.  28 
of  1884,  modifying  the  decree  of  A.  J.  Mangalam  Pillai,  Subordinate 
Judge  of  Tanjore,  in  original  suit  No.  85  of  1882. 

The  appellant  in  that  case  was  a  minor  under  the  Court  of  Wards 
at  the  date  of  the  decree,  namely  the  20th  of  January  1885,  and  he  did 
not  attain  majority  until  less  than  six  months  before  the  presentation  of 
the  appeal  to  which  the  present  application  related.  The  application  was 
resisted  on  the  sole  ground  that  it  was  barred  by  limitation. 

Ramachandra  Ran  Saheb  and  Ramakrishna  Ayyar,  for  petitioner. 
Dhashyam  Ayyangar  and  Desikachariar,   for  respondent. 

JUDGMENT. 

This  is  an  application  to  admit  an  appeal  to  Her  Majesty  in  Council 
from  the  decree  of  this  Court  in  appeal  No.  28  of  1884.  The  decree  was 
passed  on  January  20th,  1885.  The  appellant  was  at  that  time  a  minor 
under  the  Court  of  W^rds.  No  appeal  was  preferred  by  the  Court  of  Wards 
or  by  any  other  [485]  person  on  the  minor's  behalf,  but  this  appeal  is 
presented  within  six  months  of  the  minor's  attaining  majority.  It  ie 
objected  that  the  application  to  admit  the  appeal  is  barred,  though  not 
denied  that  in  other  respects  the  requirements  of  Section  596,  Civil  Procedure 
Code,  would  be  satisfied. 

Article  177,  Schedule  II  of  the  Limitation  Act  prescribes  a  period  of 
six  months  for  the  admission  of  such  an  appeal,  and  the  contention  of  the 
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appellant's  pleader  is  that  he  is  entitled  to  the  benefit  of  Section  7  of  the 
Limitation  Act,  since  m  January  1885  the  appellant  was  under  a  legal 
disability  to  make  the  application  in  consequence  of  his  minority.  To  the 
argument  that  Section  7  giants  no  indulgence  to  a  minor  entitled  to  prefer 
an  appeal,  but  only  grants  the  indulgence  m  the  case  ot  suits  or  applica- 
tions he  urges  that  the  present  is  an  application,  and  is  classed  us  such  in 
the  third  division  to  Schedule  II  of  the  Limitation  Act  We  \\cre  referred 
to  the  decisions  in  In  the  mattei  of  petition  of  Sita  Ram  Kcsho  (1)  and 
Moro  Sadaahiv  v  VIBCLJI  Raghunath  (2),  in  support  of  the  contention  that 
the  petition  should  be  regarded  not  as  an  appeal,  but  as  an  application  for 
leave  to  appeal,  and  that  the  general  principle  that  time  does  not  lun 
against  a  minor  should  be  held  to  apply 

Wo  are  unable  to  accede  to  these  arguments  The  present  application 
is  not  for  leave  to  appeal,  but  to  declare  an  appeal  admitted 

The  admission  of  the  appeal  is  not  a  matter  as  to  which  the  High 
Court  has  any  discretion,  provided  that  the  requirements  ot  the  law  are 
satisfied 

All  that  the  High  Court  has  to  do  is  to  see  that  the  requirements  of 
Section  596  are  satisfied  If  they  are,  an  appeal  lies  under  Section  595 
as  a  rrmttei  of  right  The  application  for  a  certificate  that  these  require- 
ments are  satisfied  is  merely  preliminary  and  ancillary  to  the  admission 
of  the  appeal 

It  was  held  in  Andciuon  v  Pcnasami  (3),  that  the  provisions  of  Section 
12  of  the  Limitation  Act  did  not  apply  to  an  application  under  Aiticle  177  to 
admit  an  appeal  to  Her  Majesty  in  Council,  and  the  same  arguments  would 
exclude  the  applicability  ol  Section  7  The  same  view  as  to  Sections  12 
and  5  was  apparently  taken  by  the  Allahabad  High  Court  in  the  matter  of 
petition  of  Sita  Ram  [486]  Kcsho  (1)  though  apparently  the  learned  Judges 
would  have  taken  a  different  view  as  to  the  applicability  of  Section  7  We 
can  see  no  reason,  however,  why  the  ^gislature  should  have  intended  to 
allow  ri  minor  on  attaining  majority  to  appeal  to  the  Privy  Council  but  not 
to  any  other  appellate  tnbunal  The  omission  of  appeals  m  Section  7  can 
hardly  have  been  unintentional 

There  is,  however,  another  technical  giound  on  which  we  must  hold 
the  application  to  be  barred  By  the  old  Procedure  Code,  X  of  1877, 
Section  599,  it  was  enacted  that  an  application  to  appeal  to  Hei  Majesty 
m  Council  must  ordinarily  be  made  within  six  months  from  the  date  of 
the  decree.  This  section  was  repealed  by  the  Limitation  Act,  XV  of  1877 
in  which  Article  177  was  enacted  But  the  present  Code,  XIV  of  1882, 
re-enacted  the  old  Section  599,  but  without  expressly  repealing  Article  177 
This  may  probably  have  been  a  mistake,  since  the  legislature  again  re- 
pealed Section  599  by  Act  VII  of  1888,  Section  57.  At  the  date  of  this 
decree,  however,  January  20th,  1885,  and  for  more  than  six  months  after- 
wards Section  599  was  m  force  and  we  must  take  it  that  the  latter  enact- 
ment supeiseded  Article  177  It  follows  from  this  that  m  1885  appeals 
to  the  Queen  in  Council  were  governed  by  the  special  rules  laid  down  in 
Chapter  XLV  of  the  Civil  Procedure  Code  and  were  not  affected  by  the 
general  provision  of  the  Limitation  Act;  hence  Section  7  could  not  apply 
to  them — Vide  the  decision  of  the  Full  Bench  m  Veeramma  v  Abbiah  (4) 
For  the  reasons  above  given  we  must  dismiss  the  application  with 
cost 8.  i 
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[I87]APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Parker. 


QUEEN-EMPRESS   (Petitioner)  v.    SUBBARAYA   PILLAI    (Respondent).* 
[27th  February,  1895.] 

Criminal  Procedure  Code— -Act  X  of  1882,  Sections  195,  407,  476 — Application  for  sanc- 
tion to  prosecute — Offence  committed  before  second-class  Magistrate — Court  to 
which  appeals  ordinarily  lie — Application  by  letter  for  sanction  to  prosecute—* 
District  Magistrate's  order  sanctioning  prosecution  and  prescribing  the  Court  in 
which  the  prosecution  should  take  place. 

The  District  Forest  officer  applied  by  letter  to  the  District  Magistrate  to  take 
such  action  as  he  deemed  fit  against  one  Subbaraya  Pillai,  who,  for  reasons 
stated  by  the  District  Forest  officer,  was  suspected  of  having  abetted  the  offence 
of  giving  false  evidence  in  the  course  of  proceedings  instituted  on  behalf  of  the 
Forest  Department  in  the  Court  of  a  Second-class  Magistrate  The  District 
Magistrate  had  previously  directed  that  all  appeals  from  the  Second-class  Magis- 
trate should  be  heard  by  the  Deputy  Magistrate,  but  he  passed  an  order  himself 
whereby  he  (i)  sanctioned  the  prosecution  of  Subbaraya  Pillai,  and  (j)  directed 
that  it  should  take  place  in  the  Court  of  the  Head  Assistant  Magistrate' 

Held,  (r)  that  the  District  Magistrate  had  no  jurisdiction  to  sanction  the 
prosecution  for  the  reason  that  he  was  not  the  ordinary  appellate  authority, 

(2)  that  the  second  part  of  his  order  was  irregular  for  the  reasons  that 
it  was  not  authorized  by  Criminal  Procedure  Code,  Section  195,  and  he  had  no 
jurisdiction  to  act  under  Section  470,  since  the  alleged  offence  was  not  In  ought 
lo  his  notice  in  the  course  of  a  judicial  proceeding. 
[Appr.,  2  Bom    L.R    53o  (MO);  D.,  26  M.  <>56=2  Weir  202. j 

PETITION  under  Criminal  Procedure  Code,  Sections  485  and  439,  pray- 
ing the  High  Court  to  revise  the  order  of  \V.  F.  Grahame,  Sessions  Judge 
of  South  Arcot,  on  criminal  miscellaneous  petition  No.  9  of  1894. 

The  petitioner  in  the  Sessions  Court  sought  the  cancellation  of  an 
order  of  the  District  Magistrate  granting  sanction  tor  his  prosecution  on 
a  charge  of  abetment  of  the  offence  of  giving  false  evidence  in  a  case  insti- 
tuted on  behalf  of  the  Forest  Department  in  the  Court  of  the  Second-class 
Magistrate  of  Kallakurichi.  That  case  having  terminated,  reasons  for 
supposing  the  petitioner  to  have  committed  the  above  offence  were  com- 
municated to  the  District  [488]  Forest  officer,  who  thereupon  forwarded 
to  the  District  Magistrate  a  report  from  the  Forest  Banger  stating  these 
reasons,  together  with  a  letter  in  which  he  asked  the  District  Magistrate 
to  take  such  action  as  he  deemed  fit  against  Subbaraya  Pillai,  the  peti- 
tioner The  District  Magistrate1  called  for  reports  from  the  Second-class 
Magistrate  and  from  the  Divisional  Magistrate,  and  then  issued  a  notice 
to  the  petitioner  to  show  cause  why  his  prosecution  should  not  be  sanction- 
ed. The  District  Magistrate  then*  made  an  order  by  which  he  sanctioned 
the  prosecution  and  directed  that  it  should  take  place  in  the  Court  of  the 
Head  Assistant  Magistrate. 

The  Sessions  Judge  cancelled  this  order  on  the  ground  that  it  was 
ultra  vires.  He  said: — "  It  must,  I  think,  on  the  authority  of  Queen- 
"  Empress  v.  Kuppu  (1),  be  held  that  in  this  matter  the  action  of  the 
"  District  Magistrate  cannot  be  upheld.  It  is  clear  that  the  District 
"  Magistrate  did  not  act  under  the  provisions  of  Section  476,  Criminal 


*  Criminal  Revision  Case  No.  643  of  1894 
(I)  7  M.  560. 
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."  ^ro.cedure   Co<le'    for   the   matter   \vas    not   biought    before    him    in    any 
''  judicial  proceeding      Therefore  it  was  not  an  ordei    under  that  section 
"  There  remains  only  Section  195      According  to  that  section  and  having 
"  regard  especially  to  the  language  of  the  penultimate  puragiaph,  the  only 
authorities    which    can    give    sanction    arc    the    Court    bcfoie    which    the 
"  offence   has    been    committed    and    the    Coiut    '  to   which    appeals    '  fiom 
11  the  ionner  Coint  ordinanh    he  '     Appeals  trorn  fche  Kallakunchi   Sccond- 
"  class    Magistrate   ordinarily    he   to   the   Tuukoilui    Divisional    Magistrate 
11  The   Public   Piosecutor   has    aigued    that    the    Kallakurk-hi    Second-class 
"  Magistrate's  Court  is  subordinate  to  the  Court  ot  the  District  Magistiate 
and   that  the   Dishiet   Magistrate  has   in   Ihis   matter   jurisdiction  under 
the  provisions  of  Section  191,  Cnminal  Procedure  Code      Hut  the  penul- 
timate   paragraph    of    Section    19,"),    Criminal    Procedure    Code,    already 
quoted,    shows  that,    although   the  Kallakunchi    Second  class    Magistrate 
may   be,    and   doubtless   is,    suboidmate   to   the   District    Magistrate,    the 
1    Second-class  Magistrate's  Coiut  is  suboidmate  to  the  Court  of  the  Tmikoi- 
4    lur  Divisional  Magistrate      As  to  Section   191,  Cnnnnul   Procedme  Code, 
1    the  law  expressly  lays  dmvn  that  no  such  offence  as  the  one  now  in  ques- 
'    tion    shall   be   tried    except   undci    a    sanction    to   be    given    after   certain 
specified  steps  shrill  have  been  taken  oithoi   under   Section  476  01   undoi 
[489]    Section    19f),   Criminal   Procedure  Code,   and   this  piovision   of  law 

I  ousts  in  this  case  the  authontv  confened  b\    Section   191       The   District 
'    Magistrate    was   indubitahh    not    acting   undei    the    provisions   ot    Section 
"  476      And  as  iegaids  Section   19.5,  even  if   the  Distuet  Magistrate  could 
"  be  held  tu  have  pouui  to  give  sanction,  a  MCW  which  seems  to  be  exelud- 
"  ed  bv  the  expiesb  uoids  of   Section    195,   there  uas  no  application  made 

II  for  sanction    to  prosecute       T   am   unable   to   hold   that    a    letter   irom    an 
11  officer  uho  \\  as  not  concerned  in  the  case,  in  vhicb  that  ollicei   lequests 
11  the   District   Magistiate   to  take   against   a    ceitam    pel  son    such    steps   as 
"  the   District   Magistiate   ma\    deem   fit,    is   ,m   application    for   sanction   to 
"  prosecute  that  person  for  a   specific  offence 

"  My  opinion  is  that  an  application  ten  sanction  to  piowecution  ought 
11  to  have  been  made  to  the  Second  class  Magistrate  who  tried  the  case, 
"  or  to  the  officer  to  uhom  appeals  from  the  Second-class  Magistrate 
"  ordinarily  he,  and  that,  on  the  authority  ot  the  decision  already  quoted, 
"  the  District  Magistrate  had  no  pnuer  to  grant  sanction  even  if  u  icgular 
"  application  had  been  made  to  him  In  this  case  no  tegular  application 
"  has  been  made  to  any  one  for  sanction  to  prosecute  the  petitioner  fo^ 
"  abetment  of  the  offence  of  giving  false  evidence,  and  the  order  passed 
11  by  the  District  Magistrate  is  ult)a  vires 

The  present  petition  was  preferred  on  behalf  of  the  Crown  on  the 
grounds  that  the  lettei  of  the  District  Forest  officer,  dated  the  26th  of  June 
1893,  was  equivalent  to  an  application  for  sanction  to  prosecute  and  that 
the  District  Magistrate  was  competent  to  give  the  sanction 

The  Public  Prosecutor  (Mr    E    B    Powell),  foi   the  Crown 

Respondent  was  not  represented 

JUDGMENT 

Section  195,  Criminal  Procedure  Code,  does  not  make  any  particular 
form  of  application  for  sanction  necessary,  nor  does  it  enact  that  applica- 
tion shall  be  made  by  anv  particular  person  The  section  merely  provides 
that  no  Court  shall  take*  cognizance  of  certain  offences  without  a  sanc- 
tion, 
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In  the  present  case  the  sanction  might  have  been  given  by  the  Second- 
class  Magistrate  or  by  some  other  Court  to  which  his  Court  is  sub- 
ordinate, and  for  the  purpose  of  Section  195  that  other  Court  is  defined  to 
be  the  Court  to  which  appeals  from  the  Second-class  Magistrate  ordinarily 
lie. 

[490]  Under  Section  407,  Criminal  Procedure  Code,  an  appeal  lies  to 
the  District  Magistrate,  but,  if  the  District  Magistrate  has  directed  that 
all  appeals  from  Second  and  Third-class  Magistrates  in  the  Kallakurichi 
taluk  shall  be  heard  by  the  Deputy  Magistrate — and  we  understand  this 
to  be  the  case — it  follows  that  all  appeals  from  their  decisions  shall  be 
presented  to  the  Deputy  Magistrate,  and  the  Deputy  Magistrate's  Court 
is  the  Court  to  which'  the  appeals  ordinarily  lie.*  Had  the  sanction 
been  granted  b}  the  Second-class  Magistrate  the  appeal  would,  in  the 
ordinary  course  of  things,  have  been  presented  to  the  Deputy  Magistrate 
as  the  Magistrate  having  jurisdiction  to  entertain  the  appeal.  For  this 
reason  we  consider  that  the  view  of  the  Sessions  Judge  was  correct. 

We  may  point  out  that  the  order  of  the  District  Magistrate  was 
irregular  on  another  ground.  His  order  directs  that  the  accused  be  pro- 
secuted before  the  Head  Assistant  Magistrate.  No  such  order  could  be 
passed  under  Section  195  which  must  be  confined  to  a  grant  of  sanction, 
as  the  District  Magistrate  had  no  jurisdiction  to  act  under  Section  476, 
since  the  alleged  offence  was  not  brought  to  his  notice  in  the  course  of^  a 
judicial  proceeding,  We  must  therefore  decline  to  interfere  and  dismiss 
this  petition. 

Ordered  accordingly. 


13  M.  400=1  Weir  31,  909. 

APPELLATE   CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Parker 


QUEEN-EMPRESS  v.   RAPPEL.*     [9th  August   1895.] 

Penal  Code—Act  XLV  of  1860,  Sections  40,  64— Towns  Nuisances  Act  (Madras),  Ad 
HI  of  1889,  Sections  3,  n— Imprisonment  in  d'e fault  of  payment  of  a  fine. 

Where  a  conviction  has  taken  place  under  Towns  Nuisances  Act  (Mladras), 
1889,  Section  3,  a  Magistrate  has  jurisdiction  to  impose  a  fine  and  also  to  pro- 
pounce  a  sentence  of  imprisonment  in  default  of  payment  of  the  fine. 
CASE  referred  for  the  orders  of  the  High  Court  under  Criminal  Proce- 
dure Code,  Section  438,  by  H.  Moberly,  Acting  District  [Wl]  Magistrate 
of  Malabar,  being  calendar  cases  NOB.  80  and  114  of  1895  on  the  file  of 
the   Sberistadar- Magistrate  of  Cochin. 
The  case  was  reported  as  follows:  — 

14  The  accused  in  the  two  cases  were  convicted  of  having  committed 
nuisances  in  a  public  place,  punishable  under  Section  3  of  Act  III  of 
1889  and  sentenced  in  the  one  case  to  a  fine  of  one  rupee  or,  in  default,  to 
two  days'  simple  imprisonment,  and  in  the  other  case  to  a  fine  of  eight 
annas,  or  in  default  two  days'  simple  imprisonment. 

The  legality  of  the  alternative  sentences  of  imprisonment  is  open  to 
argument. 


*  Overruled  by  2  Weir  202,  Ed. 
t  Criminal  Revision  Tases  Nos   175  and  176  of  1805 
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Section  11  of  Madras  Act  III  of  1889  says  that  Sections  3  and  4,  of  this 
Act  shall  be  read  with  and  form  part  ol  Act  XXIV  of  1859,  and  in  its  pio 
ceedmgs,  dated  7th  December  1866  (1),  (see  Wen,  page  574),  the  High 
Court  ruled  that'  a  Sentence  of  imprisonment  in  default  of  payment  of  a 
fine  imposed  under  Section  48  of  Act  XXIV  of  1859  was  illegal. 

"  On    the    othei    hand,    Section    40    of    the    Indian    Penal    Code,    a- 

amended   by    Act    VTII    of    1882,    says    that    the    \\oid    '  offence  '    us    ubrd 

in    Section   64    denotes    a    thing    punishable    under   tlna    Code,    '  01    under 

any    special   or   local   law,    as    heiemuftcr   defined,'    and    Section  64   of   the 

Penal    Code    says    that    '  in    eveiv     case    of    an    offence    punishable    \\ith 

imprisonment  or  fine  or  \\ith  fine  onJy,  in  which  the  offendei  is  sentenced 

to    a   fine,    it    shall    be    competent    to    the    Court    uhich    sentences    such 

offender  to  direct  by  the  sentence  that,  in  default  of  payment  of  the  fine, 

the   offender   shall   suffer   imprisonment    foi    a   ceitam   term  ' 

"Madras  Act  III  of  1889  was  passed  aftei  the  Penal  \Jodn  \vas 
amended  by  Act  VIII  of  1882,  but  Madras  Act  XXIV  of  1859  was  passed 
before  the  Penal  Code  became  law  Madras  Act  V  of  1865  lays  dp\\n  a 
special  procedure  for  the  recovery  of  fines  imposed  under  the  Police  Act, 
and  it  ha5  not  been  repealed  As  Sections  3  and  4  of  Madras  Act  III  of 
1889  form  part  of  Act  XXIV  of  1859,  I  nm  of  opinion  that  Section  64  of  the 
Penal  Code  does  not  apply  to  them 

The  Public,  Piosecutoi-  (Mr    E    B     Powell),   for  the  Crown. 
The   accused   \VRS   not   repiesented 

JUDGMENT 

The  High  Court  Pioceedmgs  of  7th  Decombei  1866  (1)  and  24lh  April 
1873  (2)  were  passed  before  the  Penal  Code  \VFIB  amended  b\  Act  VIII  of 
1882,  and  the  effect  of  the  amendment  is  to  make  Sections  40  and  64, 
Indian  Penal  Code,  applicable  to  [492]  offences  under  the  Police  Act 
XXIV  of  1859  The  incoipoiation  of  Sections  3  and  4  of  Madras  Act  III 
of  1889  in  Act  XXIV  of  1859  does  not,  therefore,  now  lender  the  provi- 
sions of  Sections  40  and  64,  Indian  Penal  Code,  inapplicable. 

We  think  the  sentences  aie  not  open  to  any  legal  ob]ection, 


18   M.   492. 

APPELLATE  CIVIL 
Before   Mr    Justice    Brsi    and   Mi     Justice    Mubiamanm   Ayynr. 
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AJIJUDDIN  SAIIJD  (Pctttionei),  Appellant  v    SHKJK  BUDAN 
SAHIB  (Counter-Petitioner  No    2),  Respondent* 
[26th    and   30th   April,    1895  ] 

Itansfer  of  Property  Ait — Acl  IV  of  1882,  Section  43 — Subsequently  mquiicd  interest 
of  Mortgagor — Mortgage — Decree  against  mortgagor's  unas(  ertained  shares — Subse- 
quent inheritance  by  the  mortgagors  of  the  share  of  a  co-ower— Properly  belong- 
ing to  a  Muhammadan  woman  and  her  four  children  mortgaged  by  her  and  one  of 
lur  sons  to  secure  the  repayment  of  a  loan 

A  Muhammadan  woman  together  with  her  eldest  son  executed  a.  mortgage 
comprising  the  whole  of  an  estate  in  \vlnch  her  younger  children  were  also  entitl- 
ed to  certain  shares  The  mortgagee  brought  his  suit  on  the  mortgage  joining 
as  defendants  the  younger  children  as  well  as  the  moitgagors  and  obtained  a 
decree,  whereby  the  mortgage  amount  was  made  payable  "  on  the  responsibility 

*  Appeal  against  Appellate  Order  No    9  of   1894 
(i)  3  MHCR    App.  ix  (2)  7  MHC  R    App    xxn. 
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of  the  "shares"  of  the  co-mortgagors;  the  suit  was  otherwise  dismissed  and  no 
personal  decree  was  passed.  Subsequently  the  shares  of  the  co-mortgagors  were 
increased  by  inheritance  from  one  of  the  other  defendants  who  died  before  the 
decree  was  executed: 

H fid.  that  the  increased  shares  t>f  the  mortgagors  were  liable  to  be  sold  in 
execution  of  the  decree. 

[F.,  A.W.N.  (1908)  155,  R.,  89  PR.  1903.] 

APPEAL  against  the  order  of  W.  C.  Holmes,  District  Judge  of  South 
Canara>  in  appeal  against  order  No.  40  of  1893,  modifying  the  order  of 
S.  Raghunathayya,  District  Munsif  of  Mangalore,  on  execution  petition 
No  160  of  1893. 

Application  by  the  assignee  of  the  decree-holder  for  execution  of  the 
decree  in  original  suit  No.  76  of  1890 

A  Muhammadan  woman  and  her  eldest  son  mortgaged  the  whole  of 
certain  Infld  in  which  her  three  younger  children  were  also  entitled  to 
certain  shares.  The  mortgagee  filed  original  suit  [493]  No.  76  of  1890 
against  the  mortgagors  as  defendants  Nos.  1  and  2  and  the  three  other 
children  of  the  first  mortgagor.  He  obtained  a  decree  which  provided 
that  the  debt  sued  for  should  be  recovered  "  on  the  responsibility  of  the 
first  and  second  defendants'  shares  "  in  the  land  in  question.  The  suit 
was  dismissed  as  against  the  three  last-mentioned  defendants  and  no 
personal  decree  was  passed.  One  of  the  younger  defendants  having  died, 
the  assignee  of  the  decree  now  sought  to  bring  to  sale  in  execution  the 
shares  of  the  mortgagors  in  the  property  including  such  rights  as  they 
acquired  by  inheritance  from  the  deceased.  The  mother  did  not  oppose 
the  application  and  objections  raised  by  the  second  defendant  were  over- 
ruled by  the  District  Munsif  who  passed  an  order  as  prayed.  This 
order  was  modified  on  appeal  by  the  District  Judge,  who  held  that  the 
share  of  the  judgment-debtor  inherited  from  the  deceased  wae  not  liable 
to  satisfy  the  decree. 

The*  judgment-debtor   preferred   this   second   appeal. 

Ramachandra  Ran  Sahcb,  for  appellant. 

Sanharan  Nayar,  for  respondent. 

JUDGMENT. 

BEST,  J. — The  appellant  is  assignee  of  the  decree  in  original  suit 
No.  76  of  1890,  which  directed  that  the  amount  decreed  should  be 
recovered  on  the  responsibility  of  the  first  and  second  defendants'  shares 
in  the  land  mortgaged  by  the  bond  on  which  that  suit  was  brought 

That  bond  was  executed  by  the  first  and  second  defendants  (mother 
and  son)  on  account  of  a  debt  contracted  by  the  former's  deceased  husband, 
the  father  of  second  defendant.  Three  other  children  of  first  defendant 
were  also  joined  as  defendants  in  that  suit,  but  they  and  their  shares  in 
the  property  were  exonerated  from  liability  for  the  debt. 

Since  the  passing  of  the  decree,  one  of  those  three  children  of  first 
defendant  ha&  died  and  the  decree-holder  applied  to  have  attached  and 
sold  in  execution  of  his  decree  not  only  the  £  share  in  the  mortgaged 
property  to  which  the  first  and  second  defendants  were  entitled  at  the  date 
of  the  decree,  but  also  the  shares  which  have  now  devolved  on  the  above 
two  defendants  out  of  the  share  of  the  deceased  fifth  defendant. 

The  District  Munsif  ordered  attachment  as  prayed  by  the  decree 
holder,  but,  on  appeal  by  second  defendant,  the  District  Judge  has  ordered 
the  release  from  attachment  of  the  share  inherited  by  second  defendant 
in  consequence  of  his  brother V  death. 
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[*941    First   defendant   hat*  not   appealed   from   the  District    Munsif's       1835* 
order.     The    question,    therefore,    is    confined    to    the    share    inherited    b\ 


second  defendant  from  hi&  deceased  brother,  and  the  answer  to  the  ques-         39 

tion  depends  upon  whether  the  decree  must  be  held  to  limit  the  liability       1 

of    second    defendant    to    the    share    possessed    by    him    in    the    mortgaged     APPEL- 
pioperty  at  the  date  of  the  decree.  LATE 

In    support   of   appellant's   contention    that    such   IB   not    the   caae,    \ve      ClVIL. 

have  been  referred  by  his  Vakil  to  Section  £3  ot  the  Transfer  of  Property       

Act,  and  to  the  decision  of  the  High  Court  of  Calcutta  in  Deolw  Chand  v     18M.4IS* 
Nirban  Singh  (1) 

Both  Section  43  of  the  Transfer  of  Property  Act,  tmd  the  cast1  ui 
Deohc  Chand  v  Nirban  Singh  (1)  arc  noticed  by  the  Distnct  Judge,  Jjut 
he  apparently  thinks  the  lattei  case  not  in  point,  as  he  presumes  the 
decree  in  that  case  was  for  the  fourteen  annas  shaie  mortgaged,  01  at  any 
rate  for  the  moitgagcd  property  But  on  a  careful  peiusal  of  the  judge- 
ment in  that  case  it  is  keen  that  the  two  annas  share  then  sought  to  be 
taken  in  execution  of  the  decree  was,  at  the  date  of  the  mortgage,  held  nv 
the  decree-holder,  and  obviously  could  not  be  sub]ect  to  the  mortgage  it 
the  date  thereof  That  two  annas  share  was  in  fact  only  acquned  by 
the  judgment-debtors  in  that  case  in  June  1865,  the  deciee  having  been 
passed  against  them  in  October  1863  It  is  further  clear  that  the  foui- 
teen  annas  share  that  had  been  mortgaged  was  made  up  of  the  twelve 
annas  share,  aheady  purchased  by  the  decree-holder  m  execution  of  anothoi 
decree,  /)7i/,s  n  t\\o  rmnas  share  which  was  subsequently  found  to  belong 
to  one  Ajoodhya  Pershad, 

The  report  and  the  judgment  aie  uot  quite  consistent  as  to  the  facts, 
but  that  the  understanding  of  the  facts  on  which  the  Ipnined  Judges 
proceeded  was  as  above  stated,  ia  apparent  from  the  opening  sentence  of  the 
judgment  from  which  I  have  quoted  above,  and  that  such  was  also  the 
contention  of  the  judgment-debtors  is  appaient  from  page  254  where  it  IK 
stated,  that  the  "  judgment-debtors  contended  objecting  that  the  two  annas 
share  in  question  was  altogethei  distinct  from  the  fourteen  annas  share 
mortgaged,  yet  it  \\  as  held  that  the  decree-holder  WHS  equitably  entitled  to 
have  security,  as  far  as  it  is  possible  for  the  debtor  to,  give  it,  up  to  the 
extent  of  the  fourteen  annns  foi  which  he  contracted 

In  the  case  before  us  it  is  not  denied  that  the  additional  share 
now  sought  to  be  taken  in  execution  was  included  in  the  mortgage  [498] 
executed  by  the  respondent  (second  defendant)  and  his  mother  for  the  debt 
contracted  by  lespondent's  father,  and  it  seems  to  me  that  there  is  nothing 
in  the  decree  to  prevent  so  much  of  the  share  of  fifth  defendant  in  buch 
property  as  has  subsequently  devolved  on  first  and  second  defendants  being 
taken  m  execution  of  the  decree;  and  the  words  of  Section  43  of  the 
Transfer  of  Property  Act  "  at  any  time  during  which  the  contract  of  trans- 
fer BubiRts  "  are,  in  my  opinion,  wide  enough  to  covei  the  present  ca^e, 
the  contract  has  no  doubt  merged  in  tho  decree;  but  it  must  be  held  to 
subsist  nil  the  same,  till  the  mortgage  is  satisfied  and  the  mere  fact  of  the 
share  in  question  having  devolved  on  respondent  subsequent  to  the  decree 
appears  to  me  to  be  no  reason  for  holding  Section  43  of  the  Transfei  of 
Property  Act  to  be  inapplicable  T  would,  therefore,  allow  this  appeal  and 
setting  aside  the  order  o{  the  lower  appellate  Court  restore  that  of  the 
District  Munsif. 
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1805  Respondent  must  pay  appellant's  costs  in  this  Court  and  al&o  in  the 

APRIL  l°wer  appellate  court. 

2Q  SUBRAMANIA  AYYAR,  J. — Considering  that  the  respondent  and  another 

1  originally  mortgaged  to  the  appellant  the  whole  of  the  land  specified 

AFPEL-  in  the  schedule  attached  to  the  decree  and  not  merely  the  shares  which 
.LATE  belonged  to  the  mortgagors  at  the  date  of  the  mortgage  I  am  unable  to  say, 
CIVIL,  with  confidence,  that  the  intention  of  the  District  Munsif,  who  passed  the 

'  decree  was,  so  far  as  the  mortgagors  themselves  were  concerned,  to  render 

8M- 492.  nothing  more  than  their  shares  liable  for  the  decree  amount.  I  agree 
therefore  in  holding  that  the  order  of  the  District  Judge  should  be  set  aside 
and  that  of  the  District  Munsif  restored. 


18  M.  496=5  M.L.J.  63. 

[496]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Shephard  and  Mr.  Justice  Best. 


SUBBAYYA    (Plaintiff's   Representative),   Appellant   v. 
SAMINADAYYAR  (Defendant),  Respondent.* 
[16th  January,    1895.] 

OYt'/  Procedure  Code— Act  XIV  of  1882,  Sections  366,  367— Dispute  as  to  nght  to 
represent  a  deceased  plaintiff — Right  of  his  adopted  son  to  continue  the  smfi— 
Appeal  against  orders  rejecting  claim  of  alleged  representative  of  deceased, 
plaintiff  and  declaring  suit  abated  * 

The  plaintiff  in  a  partition  suit  in  which  his  brother  was  defendant  died, 
and  an  application  was  made  on  behalf  of  a  boy  alleged  to  have  been  adopted 
by  the  widow  of  the  deceased  under  his  authority  that  his  name  be  brought 
on  to  the  record  as  plaintiff.  This  application  was  made  within  six  months  of 
the  death  of  the  original  plaintiff.  The  Court  of  first  instance  rejected  the 
application  which  the  defendant  opposed  on  the  ground  that  the  boy  had  not 
been  adopted,  and  dismissed  the  suit  on  the  ground  that  it  had  abated* 

Held,  that  appeals  lay  against  the  rejection  of  the  above  application,  and 
also  against  the  dimissal  of  the  suit. 

Per  curiam:  A  dispute  within  the  meaning  of  Civil  Procedure  Code,  Section 
367,  need  not  be  between  persons  claiming  to  represent  the  deceased  plaintiff. 
[F.,  30  A.  -S48— 5  AL  f.  363— A  WN.  (1908)  139;  3  M  L  T.  327;  10  O  C  121  (125; 
R.,  27  H.  162  (168,  176,  177) ;  5  Bom  L  R.  1041  (1044) ;  2  N.L  R  7  (9)  O  C  354 
(356);  121  PR  1907=51  P  W  R.  1907;  2}  TLR  191  (193);  D.,  26  M.  224 
(228)  =  12  M.L.J.  380] 

SECOND  appeal  against  the  decree  of  H.  H.  O'Farrell,  District  Judge  of 
Tanjore,  in  appeal  suit  No.  349  of  1893,  and  against  his  order  in  appeal 
against  order  No.  46  of  1893,  dismissing  appeals  against  the  decree  of 
A.  Ramasami  Ayyar,  District  Munsif  of  Tiruvalur,  in  original  suit  No.  413 
of  1892,  and  against  his  order  made  in  that  suit  on  petition  No.  623  of 
1893. 

The  appellant  in  second  appeal  preferred  also  a  petition  under  Civil 
Procedure  Code,  Section  622,  praying  the*  High  Court  to  revise  the  pro- 
ceedings of  the  District  Judge  in  appeal  against  order  No.  46  of  1893. 

"  One  Mahadevayyar  instituted  original  suit  No.  413  of  1892  against 
his  brother  Saminadayyar  for  partition  and  died.  At  the  time  of  his 
death,  he  had  no  heir  except  Saminadayyar  in  existence.  But  it  was  said 
that  he  left  an  authority  to  his  widow  to  adopt,{  and  that  an  adoption  was 
made  of  the  minor  Subbayya,  the  present  appellant,  who  claimed  to  be  the 
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representative  of  the  plaintiff,  The  adoption  took  place,  and  an  application 
(petition  No  623  of  1893)  under  Section  365,  Civil  Procedure  Code,  wab  r 
made  to  the  [497]  District  Munsif  within  six  months  fiom  the  date  of  the  JAN>  16 
plaintiff's  death  that  Subbayya's  name  should  be  entered  on  the  record  in 
the  place  of  that  of  the  deceased  On  that  application,  the  District  Munsit 
held  that,  at  the  date  of  the  plaintiff's  death,  his  shaie  passed  by  survivor- 
ship to  the  defendant,  no  adoption  admittedly  having  taken  place  then, 
that  the  right  to  sue  did  not  suivive,  and  consequently  that  the  appli- 
cant could  not  be  admitted  as  lepresentative  of  the  plaintiff  for  the  purpose 
of  continuing  the  suit.  He,  therefoie,  dismissed  his  application  on  the  10th 
June  1893,  and  on  the  Same  date  made  an  older  dismissing  the  suit  on  the 
ground  that  it  had  abated 

Appeals  having  been  preferred  on  behalf  of  the  alleged  adopted  son, 
the  District  Judge  held  with  reference  to  Ahmad  Aia  v  Maia  Badal  Lai  (1) 
that  no  appeal  lay  against  the  order  declaring  tliafl  the  right  to  sue  had 
not  survived,  because  there  was  no  representative  of  the  plaintiff  on  the 
record  who  could  appeal,  and  as  to  the  appeal  against  the  District  Munsif 's 
refusal  to  bring  the  alleged  adopted  son  on  to  the  record,  he  concuned  in 
the  opinion  of  the  lower  Court 

This  second  appeal  and  revision  petition  were  prefeired  on  behalf  of 
the  alleged  adopted  son, 

Pattabhirama  Ayyar,  for  appellant 

Rama  Ran,   for  respondent 

JUDGMENT 

In  our  opinion  the  order  of  the  District  Munsif  of  the  10th  June  1893 
and  his  decree  dismissing  the  suit  \\ere  wrong  in  point  of  law  It  ik  quite 
cleai  that  the  adopted  son  is  the  legal  representative  of  the  peison  to  whom 
he  is  adopted  This  being  so,  Section  371  would  prevent  the  institution 
by  him  of  any  fresh  suit  An  application  was  made  on  his  behalf  within  due 
time  claiming  to  be  the  legal  representative,  and  therefoie  under  Section 
866  it  WHS  not  competent  to  the  Court  to  order  that  the  suit  should  abate 
The  order  of  the  District  Munsif  above-mentioned  must  be  taken  to  bo  an 
order  within  the  meaning  of  Section  367;  for  we  agree  with  the  Judge  that  a 
1  dispute  '  within  the  meaning  of  that  section  need  not  be  between;  per- 
sons claiming  to  represent  the  deceased  plaintiff  The  title  to  lepreSent 
being  denied,  thele  is  in  the  present  case  a  dispute  between  the  claimant 
and  the  defendant  We  therefore  think  the  District  Judge  ought  to  have 
entertained  the  appeal  We  also  think  that  an  appeal  lav  [498]  against 
the  decree  dismissing  the  suit — Bhikap  Ramchandra  v  Purshotam  (2) 

We  must  set  aside  the  decrees  of  the  Courts  below,  and  also  the  order 
of  the  District  Munsif,  and  remand  the  case  to  the  Court  of  fiist  instance 
for  disposal 

The  costs  incurred  in  the  lower  appellate  Court  and  in  this  Court 
must  be  paid  by  respondent,  the  other  costs  must  be  provided  for  in  the 
fresh  decree 
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APPELLATE   CIVIL. 
Before  Mr.  Justice  Beat  and  Mr.  Justice  Subramania  Ayyar. 


RAMACHANDRA  RAU  AND  OTHERS   (Plaintiffs)  v.   KANDASAMI 
CHETTI  AND  OTHERS  (Defendants).*     [25th  and  27th  March,  1895.] 

Companies  Act— Act  VI  of  1882,  Section   187 — Powers  of  liquidator  after  dissolution 
of  company 

Suit  on  a  piomissory  note  of  the  defendant  in  favour  of  a  company  The 
note  was  payable  to  the  company  01  order  The  company  had  gone  into 
liquidation  and  a  liquidator  had  been  duly  appointed.  The  plaintiffs  had 
1  urchased,  together  with  certain  other  assets  of  the  company,  the  note  sued 
on,  but  did  not  obtain  the  liquidator's  endorsement  ol  the  note  until  after  the 
dissolution  of  the  company  was  completed. 

field,  that  the  hquidatoi  had  no  power  to  endorse  the  note  to  the  plaint ifis 
CASE  stated  for  the  opinion  of  the  High  Court  under  Provincial  Small 
Cause  Court's  Act  IX  of   1887,   Section  17,  by  8.   Krislmaswami  Ayyar, 
District  Munsif  of  Erode,  in  Small  cause  suit  No.  995  of  1893. 

Suit  on  a  promissory  note  payable  to  a  certain  company  or  order  and 
endorsed  to  the  plaintiffs  on  the  10th  of  August  1893  by  one  Soshny^ar. 
The  company  being  in  course  of  liquidation,  certain  of  its  assets,  including 
the  note  in  suit,  were  sold  to  the  plaintiffs.  In  January  1892  a  general 
meeting  of  the  shareholders  was  held  under  Companies  Act  VI  of  1882, 
Section  186,  at  which  it  was,  inter  alia,  resolved  that  Seshayyar  be 
appointed  sole  liquidator  in  the  place  of  others  who  had  sent  in  their 
resignations,  [499]  that  after  the  lapse  of  three  months  from  thei  date  ol 
the  "  registration  of  this  account  of  this  meeting  this  company  shall  be 
considered  as  being  dissolved,  and  also  that  these  resolutions  be  sent 
"  to  the  Joint  Stock  Companies'  Registrar  and  be  distributed  to  all  the 
shareholders." 

After  stating  the  above  circumstances,  the  District  Munsif  continued 
as  follows: — 

"  Seshayyar,  now  appointed  sole  liquidator  under  resolution  N'o.  2, 
"  communicated  the  above  resolutions  to  the  Registrar  of  the  Joint  Stock 
"  Companies  two  days  after  the  resolutions  were  passed  On  the  6th 
"  February  1892  the  resolutions  communicated  by  him  were  registered  by 
"  the  Registrar,  who  informed  him  of  the  fact  And  on  the  6th  Ma\  1892, 
"  three  months,  from  the  date  of  the  registration,  the  company  \\fis  and 
"  became  dissolved,  Section  187. 

The  winding  up  of  the  company  and  its  dissolution  having  thus 
"  been  complete,  and  the  duties  of  the  sole  liquidator  now  appointed  under 
"  Section  184  having  been  fixed  by  the  resolution  No.  IV,  had  Seshayyar 
"  power  to  do  anything  more  than  what  had  been  resolved  upon?" 

Eamachandra  Ran  Saheb,  Pattabhirama  Ayyar,  Kasturiranyan  Ayyan- 
gar  and  Venkatarama  Sarma  for  plaintiffs. 

The  Advocate-General  (Hon.  Mr.  Spring  Branson],  Mahadcva  Ai/yar 
and  Narasimha  Chariar  for  defendants. 

JUDGMENT. 

It  has  been  argued  on  behalf  of  the  plaintiffs  that  there  lias  been  no 
final  and  valid  dissolution  of  the  nidhi  or  corvpany,  but  that  is  not  a  point 
that  has  been  referred  for  our  consideration. 

*  Referred  Cases  Nos.  13  to  24  of  1894. 
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The    question    referred    assumes    there    was    a    dissolution    and    asks  1895* 

whether  subsequent  to  such  dissolution   Seshayyar  had  power  to  endorse  MARCH 

the  notes.  g^ 

Our   answer  to  this   question   must   be  m   the  negative,    KB,    with   the  1 

dissolution  to  the  nidhi,  the  powers  of  the  liquidator  also  come  to  an  end  APPEL- 

Cf    In  re   Pinto   Silver   Mining    Company    (1)    and   In   ic    London    ttnd  LATE 

Caledonian   Marine   Insurance   Company   (2)  CIVIL 

18  M.  500-5   M.LJ    197  18  M,  498. 
[500]   APPELLATE  CIVIL 

Before  Mr   Justice  Beat  and  Mr   Justice  Subramama  Ayyar 


RAMANADHAN   CHETTI   (Defendant),   Appellant  v    ALKONDA  PILLAI 

(Plaintiff's  Representative),  Respondent  *     [27th  Febiuary, 

and  14th  March,    1895.] 

Mortgage   oi  joint   property — ^'ubtequent   mottqaqe    of   unascertained    shares — Parti-1 
tion — Rights  of  Jiiri  haters  in  ezeiutwn  of  decree*  on  the  two  mortgages 

Joint  piopcrty  belonging  to  an  undivided  Hindu  family  constituted  of  five 
branches  was  mortgaged  to  A  in  1876,  and  the  share  of  one  branch  was 
inoitgaged  to  B  in  iHSo  A  partition  took  place  in  1881  when  the  moitgagors 
of  B  had  their  shaie  allotted  to  them 

In  1888  \  sued  on  his  mortgage  not  joining  B  as  a  defendant  and  oblamcd 
a  decree,  in  execution  of  which  he  brought  to  sale  the  property  comprised  in 
his  mortgage  and  purchased  it  in  Septembei  1889  In  i88q  B  sued  on  his 
muitgagc  not  joining  \  as  defendant  and  obtained  a  decree,  in  execution  of 
which  he  brought  his  mortgagors'  share  to  sale  and  purchased  it  and  obtained 
possession  in  August  (889  \  in  taking  possession  of  the  propei  ty  pin  chased 
by  him,  v\as  obstructed  by  B,  but  an  ordei  was  made  in  his  fa^  oui  B  now 
sued  for  the  cancellation  of  this  order  and  for  an  injunction  restraining  A 
from  taking  possession  of  the  property  from  him 

The  lower  courts  decreed  that  the  plaintiff  might  icdeem  the  land  on 
payment  of  oiic-hflh  of  ihe  amount  of  the  defendant's  decree  The  defendant 
appealed  against  this  decree,  the  plaintiff  taking  no  objections  to  it 

Held,  on  second  appeal,  that  the  decree  was  wrong  and  that  a  decree  as  asked 
for  by  the  plaintiff  should  be  substituted   for  it 
|R,  32  (     891  =  1   CLJ    371=9  C  WN    728  | 

SECOND  appeal  against  the  decree  of  C  Venkobuchaiiai,  Suboidinate 
Judge  of  Tanjore,  in  appeal  suit  No  142  of  1893,  containing  the  deciee 
oi  A  Kuppusami  Ayyangar,  District  Munsif  of  Negapatam,  in  onginal 
suit  No  128  of  1890  * 

The  facts  of  the  case  are  stated  above  sufficient!}    for  the  purpose  of 
this  lepoit      The  defendant  preferred  this   second   appeal 
Pattabhirama    Ayyar,    for    appellant 
Sanltaran  Nayar,  for  respondent 

JUDGMENT 

It  is  found  by  both  the  Courts  that  the  mortgage  to  plaintiff  undei 
Exhibit  A  was  bona  fide  and  for  consideration,  and  tins  is  a  finding  of  fact 
not  open  to  question  in  second  appeal 

[801]  The  other  facts  of  the  case  are  — Plaintiff  obtained  a  decree 
on  Exhibit  A  against  his  mortgagor  in  original  suit  No  18  of  1889,  and  in 
execution  of  that  decree  purchased  the  property  on  29th  June  1889  and 

*  Second  Appeal  No    1499  of   1894 
(i)  8  Ch.    U    273  (2)   ii  Ch.  D    140, 
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was  placed  in  possession  on  the  28th  August  1889.  See  Exhibits  F,  G  and 
H.  The  property  mortgaged  to  plaintiff  was  only  his  mortgagor's  fchare 
which  was  unascertained  till  partition  took  place  in  June  1881  (Exhibit  B), 
the  date  of  A  being  9th  January  1880.  Defendant  is  the  assignee  of  a  prior 
mortgage  (Exhibit  I,  dated  28th  October  1876),  which  comprised  (he  whole 
of  the  family  property  including  the  portion  subsequently  mortgaged  to 
plaintiff  under  Exhibit  A  (by  one  of  the  branches  of  the  undivided  family). 
Defendant  as  such  assignee  sued  in  original  suit  No.  30  of  1888,  and  in 
execution  of  the  decree  obtained  b}  him  purchased  the  property  of  his 
mortgagor  on  27th  September  1889.  Neither  was  plaintiff  made  a  party 
to  defendant's  suit  No.  30  of  1888,  nor  was  defendant  made  a  party  to 
plaintiff's  suit  No.  18  of  1889. 

On  plaintiff's  advertising  the  property  for  sale  in  execution  of  his 
decree,  the  defendant  presented  a  petition  objecting  that  the  decree  had 
been  obtained  collusive!  y  and  that  the  sale  notification  made  no  mention 
of  the  prior  mortgage.  This  petition  was  rejected  on  the  21st  June  1889, 
see  Exhibit  E. 

After  defendant  purchased  the  property  in  execution  of  his  decree,  he 
filed  a  second  petition  complaining  of  plaintiff's  obstruction  to  his  taking 
possession  of  the  plaint  property,  on  which  was  pasbed  the  order  J,  allowing 
his  claim  to  possession  of  it. 

It  was  in  consequence  of  this  order  J,  (dated  21st  March  1890)  that 
the  present  suit  was  instituted  by  plaintiff  (on  the  23rd  idem)  for  setting 
aside  the  order  J  and  for  an  injunction  restraining  defendant  from  inking 
possession. 

Both  the  Courts  below  have  treated  the  suit  as  one  for  redemption  and 
have  given  a  decree  allowing  plaintiff  to  redeem  on  payment  of  one-fifth 
of  the  defendant's  decree,  debt  and  costs  and  interest. 

Hence  the  present  appeal  by  the  defendant,  in  \\hich  objection  if 
taken  in  the  first  place  to  the  decree  for  redemption  as  being  4<  a  relief 
which  was  not  prayed  for;"  and,  secondly,  to  plaintiff  being  allowed  to 
redeem  a  portion  only  of  the  mortgaged  property. 

[602]  The  first  of  these  objections  must  be  held  to  be  valid.  Cf.  V  en- 
hatanarasammah  v  R  ami  ah  (1),  such  being  the  case,  it  is  unnecessary  to 
consider  the  other  objection 

The  question  then  is,  what  should  be  our  decree?  It  is  contended 
on  behalf  of  the  appellant  that,  as  plaintiff  has  not  appealed,  or  filed 
objections,  as  respondent,  under  Section  561  of  the  Code  of  Civil  Proce- 
dure, the  only  course  open  to  us  is  to  dismiss  the  suit.  But,  in  the 
circumstances,  this  does  not  appear  to  be  the  proper  course  to  adopt.  It 
is  necessary  for  us  to  consider  and  decide  what  is  the  decree,  if  any,  to 
which  plaintiff  is  entitled  with  reference  to  the  relief  asked  for  in  the 
plaint. 

From  the  facts  stated  above,  it  will  be  seen  that  plaintiff  purchased 
and  got  into  possession  of  the  plaint  land  prior  to  the  sale  to  defendant, 
Consequently,  at  the  date  of  this  latter  sale,  there  remained  in  the  mort- 
gagors no  right  or  interest  in  the  plaint  land  that  could  be  sold  There- 
fore, defendant,  as  purchaser  of  the  right  and  interest  of  the  mortgagor** 
acquired  no  fresh  right  in  this  land  over  and  above  that  already  possessed 
bv  him  as  mortgagee.  Cf.  Venkatanarasarnmah  v.  Ramiah  (1),  Nanack 
Chand  v.  Teluckdye  Koer  (2),  Dirgopal  Lai  v.  Qolakee  (3).  As  such  mort- 
gagee, defendant  may  be  entitled  to  a  decree  against  the  plaint  land  for 
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tfie  balance  remaining  unpaid  under  his  prior  mortgage,  after  deducting 
the  amount  realized  by  sale  of  the  portions  purchased  by  him  But  that 
is  not  a  question  for  decision  in  the  present  suit 

For  the  purposes  of  this  suit,  the  fact  that,  by  reafeon  of  plaintiff's 
purchase  of  the  plaint  land,  the  mortgagors'  interest  therein  had  ceased  to 
exist  prior  to  the  defendant's  purchase  is  sufficient  for  holding  that  plaintiff 
is  entitled  to  the  declaration  and  injunction  asked  for  in  his  plaint 

In  lieu,  therefore,  of  the  decree  appealed  agambt  plaintiff  will  be  given 
a  decree  setting  aside  the  Subordinate  Judge's  order  J,  of  21st  Mai  oh 
1890,  and  declaring  plaintiff  entitled  to  retain  possession  of  the  plaint  land 
and  enjoining  defendant  from  disturbing  such  possession 

The  decree  now  passed  by  us  will  not,  howcvei ,  affect  the  light  of 
plaintiff  ip  sue  for  redemption  or  of  defendant  to  enfoice  Ins  rights  as 
pnoi1  mortgagee. 

Plaintiff  IR  entitled  to  his  costs  throughout 


18  M.   503. 
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Before  Mi     Justice  Shephard  and  Mr    Justice  Best 
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DKVALJI  RAU   (Plaintiff)  v    PRESIDENT,   MUNICIPAL  COMMISSION, 
MADRAH,    (Defendant)*      [1st  July,    1895] 

of-   Madras  Municipal   Act    (Madras)  —  Act   I    of    1884,    SV<  twn   433  —  Notice    of 
di  hon, 

In  a  suit  against  the  president  of  the  Municipal  Commission,  Madras,  to 
iccover  damages  for  the  demolition  of  a  house  which  had  been  built  by  the 
plaintiff  without  previous  notice  given  by  him  under  Madras  Municipal  Act, 
1884,  Section  265,  the  plaintiff  pioved,  by  way  of  notice  of  action,  tin 
delivery  of  a  letter  signed  by  him  and  dated  from  his  place  of  residence, 
\\hich  did  not  state  where  the  house  in  question  had  stood,  nor  the  date  of  Us 
demolition,  nor  state  positively  that  an  action  would  be  brought 

field,  that   the   letter  was  not   a   sufficient    notice  of   action 
CASE  stated  for  the  opinion  of  the  High  Couit  under  Civil  Procedure 
Code,     Section    617,     and    Presidency     Small    Cau&e    Court's     Act     1882, 
Section  69,  by  V    P    DeRozano,  Third  Judge  of  the  Madras  Court  of  Small 
Causes. 

The  case,  so  far  as  it  is  pertinent  to  the  purposes  of  this  report,  was 
pfated  as  follows 

"  The  plaintiff  built  a  house  within  municipal  limits,  which  the 
defendant,  the  president  of  the  Municipal  Commission,  caused  to  be  demo- 
lished The  plaintiff  claims  Bs.  600  as  damages. 

"  The  defendant  denies  liability,  states  that  the  damages  claimed  are 
excessive,  and  pleads  that  the  plaintiff  has  not  given  sufficient  and  legal 
notice  of  the  action  according  to  the  provision  of  Section  433  of  the  City 
of  Madras  Municipal  Act,  1884 

"  This  section  is  as  follows1  — 

"  No  action  shall  be  brought  against  the  Commissioners,  or  any  of 
1  their  officers,  or  any  person  acting  on  their  behalf  or  under  their  direction, 
'  for  any  thing  done  or  intended  to  be  done  under  or  in  pursuance  of  the 
1  powers  of  thi&  Act  until  the  expiration  of  one  month  next  after  notice 
1  in  writing  has  been  left  at  the  Municipal  office  or  at  the  place  of  abode 
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1386      '  °'  8U°k  Person  not  [501]  later  than  &ix  months  from  the  date  on  which 
JULY  31.  ^ie  cause  °f  action  arose.     Such  notice  shall  state  explicitly  the  cause  of 

'  *  action  and  the  name  and.  the  place  of  abode  of  the  intended  plaintiff 

APPEL-    4  ancf  °f  ms  attorney  or  agent,  if  any,  and  shall  be  signed  by  the  intended 
plaintiff  or  his  attorney  or  agent/ 

"  -^le  not)ice  given  by  the  plaintiff  (Exhibit  A)  gives  his  name  und 

address,    states   that   his   house   has   been   demolished   by    the   municipal 

18  M. 503.  executive,   and  that  he  has  sustained  a  loss  of  Hs.(  600,  and  that  a  suit 
will  be  tiled  if  the  compensation  claimed  is  not  awarded. 
"  The  notice  A  is  in  the  following  terms:  — 

107,  Chella  Pillayar  Kovil  Street, 
Pudupaukam,  Triplicane, 
16th  June  1894. 

To 

THE  PRESIDENT, 

MUNICIPAL  COMMISSION, 
Madras. 
SIR, 

I  beg  to  bring  the  following  few  linefc  to  your  kind  consideration. 
My  past  ignorance  of  the  municipal  regulation  concerning  building  of 
houses  silenced  me  into  looking  sorrowfully  at  the  work  of  demolition  of 
my  house  by  the  municipal  executive;  but  my  present  knowledge  of  the 
provisions  of  the  Act  incites  me  to  claim  from  you  compensation  for  my 
loss  of  Re.  600,  and  also  to  bring  a  buit  for  damages  if  you  don't  intend 
to  grant  me  a  compensation. 

I  beg  to  remain, 

Your  most  obedient   servant, 

DBVALJI  EAU. 

"  Mr.  Morgan,  the  defendant's  attorney,  contends  that  the  notice  is 
defective,  as  it  does  not  State  the  time  when  and  where  the  cause  of  action 
arose,  and  in  Support  of  his  contention  cites  Brceae  v.  Jvrdein  (1).  But 
in  Jones  v.  Bird  (2)  and  Smith  v.  West  Derby  Local  Board  (3)  it  was  held 
that  it  was  quite  sufficient  if  the  notice  affords  plain  and  substantial  infor- 
mation of  the  cause  of  action;  that  it  is  not  necessary  to  describe  in 
specific  words  precisely  how  the  injury  took  place,  nor  is  it  in  all  cases 
material  to  state  precisely  where  the  [605]  cause  of  action  arose.  The 
object  of  giving  notice,  is  '  that  if  a  public  body  or  officer  entrusted  with 
'  powers  happens  to  commit  an  inadvertence,  irregularity,  or  wrong,  before 
'  any  one  has  a  right  to  require  payment  in  respect  of  that  wrong,  he  shall 
'  have  an  opportunity  of  setting  himself  right,  making  amends,  restoring 
'  what  he  has  taken,  or  paying  for  the  damages  he  has  done.'  Shahebzadec 
Shahunshah  Begum  v.  Fergusson  (4);  see  also  Section  435  of  the  Municipal 
Act.  If,  therefore,  the  notice  conveyed  sufficient  information  to  the  defend- 
ant as  to  the  wrong  for  which  he  was  to  be  sued  (it  is  not  alleged  that  any 
other  house  of  the  plaintiff  was  destroyed  by  the  municipality  or  that  the 
defendant  had  any  doubt  as  to  the  particular  wrong  for  which  he  was  to 
be  bued),  it  appears  to  me  that  any  informality,  if  it  has  not  prejudiced  the 
defendant,  will  not  vitiate  it.  In  Oslorn  v.  Oough  (5)  it  was  held  that  if 
the  information  given  is  sufficiently  specific  and  sufficiently  accurate  to  en- 
able the  defendant  to  avail  himself  of  the  privileges  and  advantages  that  the 

O7TQ.  B.  585;  i*  L-  J .  Q-  B.  234-  (2>  5  B,  &  Aid.  837 

(3)  3  C.  P.  D.  423.  (^  7  t.  400.  (5^  3  B.  &  P.  550. 
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Act   intended   to   confer  upon  him,   it  will  be   sufficient,   and  it  is  for  the       jggg 
defendant  to  show  that  the  error  01  misstateinent  or  insufficient  description    |ULY31 
in  the  notice  hub  deprived  him  of  the  opportunity  of  taking  advantage  of  the 
statute      In    Eah's    v     The    Municipal    Commissioners    of    Madias    (1)    tjie 
notice  was  objected  to  by  the  defendants  on  the  grounc^  that  it  did  not 
show  the  place  of  abode  of  the  intended  plaintiff  and  oi  his  attoinej       The 
High   Court    held   the   notice    lo   be   valid,    and,    adopting    the    language   of 
Pollock,  C    B    in  Jones  v    Nicholls  (t2),  lemarked  '  \\  e  imibt  import  !i  little    |g 
commonben^o  into  notices  of  this  kind 

I  am  ot  opinion  that  the  notice  is  valid 

The  iest  of  the  case  aa  stated  is  immatenal  for  the  puipose  ot  this 
report;  The  question  submitted  vveie  the  following  — 

(i)  "  Whether    the   notice   given   in  this   case   is   valid 
(n)  "  Whether  the  Piesident  ot  the  Madras  Municipality  was  justi- 
fied in  demolishing  the  plaintiff's  house  on  the  mere  ground 
.    that  it  was  consti  noted  without  previous  notice  to  the  muni- 
cipality under  Section  265  of  the  Municipal  Act 

The  Judge  was  ot  opinion  that  both  questions  should  be  answered 
in  favour  of  the  plaintiff 

[506]   Ambrose,   for  plaintiff 
Mi     K    Btoitw,  tor  defendant 

JUDGMENT 

We  are  ot  opinion  that  the  lettei  of  the  plamtitT  is  not  a  sufficient 
notice  \\ithm  the  meaning  ot  the  433id  Sec-lion  ol  the  Oitv  ot  Madias 
Municipal  Act  of  1884 

It  is  insufficient  because  it  omits  to  state  the  place  oi  street  in  whu'i 
the  houso  alleged  to  be  demolished  stood,  as  also  the  time  of  the  alleged 
demolition  Fuithei  the  letter  does  not  positively  state  that  an  action 
will  be  biought  See  Brccs  v  Jcidciv  (8)  and  Mason  v  Bulicnhrad  Im- 
provement Commissioners  (4) 

It   is  unnecessaiy   to   nnsuoi    the  second  question 

Barclay,   Moiqan  <fc  Chr,  attorneys  for  defendant 


(i)  14  M    386  (2)  i.i  M    &  VV    36 

(3)  4  Q   B,  585;  12  L   J.  Q   B,  234-         _  (4)  6  H    &  N    72 
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Before  Mr    Justice  Parker  and  Mr    Justice  Subramama  Ayyar 


IMBTCIII  KANDAN  AND  OTHERS  (Plaintiffs),  Appellants  v    IMBICIII 

PENNU  AND  OTHERS  (Defendants),  Respondents  * 

[19th  and  21st  August,  1895  ] 

Malabar  Law — Makkafoyam  rule  of  inheritance — Tiyans   of  South  Malabar 

On  the  death  of  a  Tiyan  of  South  Malabar  following  the  Makkatayam  rule 
of  inheritance,  his  mother,  widow  and  daughter  are  entitled  to  succeed  to 
his  property  (acquired  by  himself  and  his  father)  in  preference  to  his  father's 
divided  brothers 

SECOND  appeal  against  the  decree  of  A  Venkataramana  Pai,  Sub- 
ordinate Judge  of  South  Malabar,  in  appeal  suit  No  434  of  1893,  reversing 
the  decree  of  U,  Achutan  Nayar,  District  Munsif  of  Calicut,  in  original  suit 
No  578  of  1890 

The  plaintiffs  sued  to  establish  their  right  to  certain  property  left  by 
one  Changaran,  deceased,  as  against  the  defendants,  who  were  his  mother, 
widow  and  daughter.  Changaran  was  the  son  of  Kelukutti,  a  deceased 
brother  of  the  plaintiffs,  with  whom,  it  was  found,  they  had  no  common 
property  and  had  not  lived  as  members  of  a  joint  family  The  parties 
were  Tiyans  of  South  Malabar  following  the  Makkatayam  rule  and  the 
property  in  question  had  been  acquired  by  Changaran  and  his  deceased 
father 

The  District  Munfiif  passed  a  decree  for  the  plaintiff  On  appeal,  the 
Subordinate  Judge  reversed  this  decree 

The  plaintiffs  preferred  this  second  appeal 

[2]  Sundara  Ayyar,  for  appellants 

Ryru  Nambiar,  for  respondents 

JUDGMENT 

The  District  Munsif  clearly  found  that  plaintiffs  were  divided  from 
the  late  Changaran  and  had  no  community  of  interest  with  him  This 
finding  was  not  questioned  in  the  grounds  of  appeal  to  the  Lower  Appellate 
Court,  and  tjie  Subordinate  Judge  was,  therefore,  right  in  laying  down 
that  the  question  was  whether,  according  to  the  law  and  custom  followed 
by  Makkatayam  Tiyans  of  Calicut,  the  property  of  a  deceased  person 
goes  to  his  father's  brothers  who  are  not  joint  in  interest  with  him  rather 
than  to  his  mother,  widow  and  daughter. 

The  decision  of  the  Subordinate  Judge  ij3  entirely  in  accordance  with 
the  principles  laid  down  in  Ranchan  v    Perachi  (I)  and  Raman  Menon  v 
Chathunni  (2)      It  has  been  decided  that  the  rule  of  impartiality  applies 
to  Makkatayam  Tiyans  of  Calicut,  and  in  Ranchan  v   Perachi  (1)  following 
the  principle  that  self-acquired  property  lapses  to  the  tarwad,  it  was  held 
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1MB      *kat  the  undivided  brother  succeeded  in  preference  to  tjbe  widow.     But 

AUG.  21    ^e  0&8e  *8  (lu^e  different  when  the  brothers  are  divided  and  have  no 

'      '  community  of  interest  as  in  this  caj&e.     Here  it  is  found  that  the  only 

APPEL-    Pr(>perty  in  which  plaintiffs  and  Kelukutti  ever  had  a  common  interest  is 

LATF      *n  ^e  fftmity  burying  place,  which  will  certainly  not  constitute  them  an 

CIVIL      undivided  tarwad.     That   being   so,    the   mother,    wife,    and   daughter  of 

__  '     Changaran  who  certainly  belong  to  his  tarwad  are  preferential  heirs  to 

19  M.  I.     his  uncled  who  did  not  belong  to  his  tarwad  at  all  and  had  no  community 

.  <          of  interest  with  him. 

We  think  the  decision  of  the  Subordinate  Judge  is  correct  and  dismiss 
the  second  appeal  with  costs. 


19  M.  3-1  W«ir  86=2  Weir  40. 

[8]  APPELLATE  CRIMINAL, 
Before  Mr.  Juitice  Shephard  and  Mr.  Jutice  Beat. 


QUEEN-EMPRESS  v.   SUBBABAYAR  *     [15th  and  21st  August,   1895.] 

Criminal  Procedure  Code— Act  X  of  1882,  Sections  87,  88,  89,  439,  $37— Proclamation 
for  person  absconding — Attachment  of  his  property — Irregularity  in  publication 
of  proclamation — Rerisional  Powers  of  High  Court. 

An  accused  person  for  whose  arrest  a  warrant  had  been  issued  halving 
absconded,  a  proclamation  was  issued  and  affixed  to  the  Court  house  on  the 
6th  of  November  requiring  him  to  appear  on  the  nth  of  December  1893,  and 
his  property  was  attached  The  proclamation  was  not  published  at  the  village 
where  the  accused  resided  until  the  I5th  of  November.  The  accused  sur- 
rendered on  the  25th  of  June  1894  and  applied  for  restoration  of  the  property 
under  Criminal  Procedure  Code,,  Section  89,  and  an  order  was  madei  by 
which  the  restoration  of  his  property  was  refused.  The  accused  preferred  a 
petition  to  the  High  Court  for  the  revision  of  that  order: 

Held,  that  there  was  no  legal  proclamation  under  Criminal  Procedure  Code, 
Section  87,  and  that  the  order  should  be  set  aside  and  the  attachment  declared 
\oid. 
[R.,  1  Rom   Cr   C    104  (106)  =  14  Bom.  LR    163--13  Cr.  L  J.  293=14  Ind.  Cas.  757.J 

PETITION  under  Criminal  Procedure  Code,  Section  439,  praying  the 
High  Court  to  revise  an  order  of  E.  J.  Sewell,  Acting  Sessions  Judge  of 
Tanjore,  in  criminal  appeal  No.  93  of  1894,  modifying  the  order  of  B.  B. 
Clegg,  Joint  Magistrate  of  Kumbakonam,  in  magisterial  ca&e  No.  6  of  1893. 

On  the  14th  October,  1898  a  warrant  was  issued  by  the  Joint  Magis- 
trate for  the  arrest  on  a  criminal  charge  of  one  Kuthur  Subbarayar.  The 
warrant  was  not  executed  and  it  was  reported  that  the  accused  had 
absconded.  A  proclamation  under  Criminal  Procedure  Code,  Section  87, 
was  issued  on  the  6th  November,  the  date  fixed  for  the  appearance  of 
the  accused  being  the  llth  of  December  1893.  The  proclamation  was 
published  by  the  affixing  of  a  copy  on  the  Court  house  on  the  6th  of 
November,  but  it  was  not  published  in  the  place  where  the  accused 
resided  until  the  15th  of  November.  The  property  of  the  accused  was 
attached  under  Criminal  Procedure  Code,  Section  88,  after  the  issue  of  the 
[4]  proclamation.  The  accused  surrendered  on  the  25th  of  June  1894 
and  he  was  then  heard  to  show  cause  under  Criminal  Procedure  Code, 
Section  89,  why  his  property  should  be  restored  to  him.  The  Magistrate 
held  that  the  accused  had  been  absconding,  tjiat  the  want  of  completeness 
in  the  publication  of  the  proclamation  was  a  mere  irregularity  which 

*  Criminal  Reviron  Case  No.  135  of  1895, 

we 
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he   regarded   BB   immaterial   with   reference   to   Criminal   Procedure   Code, 

Section  537,  and  he  made  an  order  that  the  property  should  be  sold  ,and  AUG  21 

the  sale-proceeds  credited  to  Government,     The  Sessions  Judge  on  appeal      L  " 

concurred  in  the  finding  that  tjie  accused  had  been  absconding,  but  alter-  APPEL- 
ed  the  order  appealed  against  into  one  refusing  to  restore  the  property  to       .  ATF 

the  accused.  OtlMl- 
The  accused  preferred  this  petition.  NAL 

Mr.   K    Brown  and  Siva^wami  Ayyar,  for  petitioner  

The    Government    Pleader    and    the    Public    Prosecutor  (Mr    E    B  .  19  M. 
Powell),  for  the  Crown  3    1 

Wftlr 

JUDGMENT  M»2 

Woir 

The  only  point  argued  on  behalf  of  the  petitioner  was  that  any  40. 
proceeding  under  the  88th  Section  of  the  Criminal  Procedure  Code  was 
vitiated  by  the  fact  that  the  proclamation  had  not  been  published  in 
due  accordance  with  the  provisions  of  the  previous  section  The  87th 
Section  authorizes  the  issuing  of  a  proclamation  requiring  the  absconding 
person  "  to  appear  at  a  specified  place  and  at  a  specified  time  not  less 
than  thirty  days  from  the  date  of  publishing  such  proclamation  "  The 
section  then  proceeds  •  — 

"  The  proclamation  shall  be  published  as  follows  — 

(a)  it  shall  be  publicly  read  in  some  conspicuous  place  of  the  town 

or  village  in  which  such  person  ordinarily  resides, 

(b)  it    shnll    be    affixed    to   some    conspicuous   part    of   the   house   01 

homestead    in    which    such    person    ordinarily    resides,    or    to 
some  c-onspicuous  place  of  such  town  or  village,  and 
(r)  a  copy  thereof  shall  be  affixed  to  some  conspicuous  part  of  the 

Court  house  " 

The  proclamation  requiring  the  petitioner  to  appear  on  the  llth 
December  was  issued  on  the  6th  November  and  on  that  day  affixed  to  the 
Court  house  It  was  not  published  in  the  village  in  which  the  petitionei 
resides  till  the  15th  November 

[5]  Clearly  therefore  there  was  a  failure  to  comply  with  Hie  provisions 
of  the  section  The  minimum  allowance  of  thirty  days  was  not  allowed 
to  the  petitioner  as  from  the  date  of  the  proclamation  in  the  village 

Apart  from  the  provisions  of  the  537th  Section  of  the  Code  which 
were  invoked  by  the  Magistrate,  there  can  be  no  question  that  the  procla- 
mation was  vitiated  by  the  defect 

Section  87  prescribes  certain  rules  with  regard  to  time  and  with  regard  x 

to  place  In  respect  of  these  matters  the  section  is  imperative  and  the 
neglect  of  the  rule  with  regard  to  time  is  no  more  execusable  than  would 
be  the  neglect  of  the  rule  requiring  publication  in  two  places  Suppose 
that  the  petitioner  had,  in  consequence  of  his  failure  to  attend  in  obedience 
to  the  proclamation,  been  charged  under  the  174th  Section  of  the  Indian 
Penal  Code,  could  it  be  said  that  he  was  legally  bound  to  attend  in  obedi- 
ence to  the  proclamation,  when  it  appeared  that  the  proclamation  had  not 
been  duly  made  and  published  under  the  87th  Section  of  the  Procedure 
Code0  Clearly  not. 

In  the  ordinary  case  of  a  summons  it  is  necessary  in  order  to  estab- 
lish a  charge  under  the  lY4th  Section  of  the  Penal  Code  to  prove  that 
the  summons  was  duly  served  on  the  person  charged  In  the  case  of 
a  proclamation  personal  service  being §  impracticable,  other  modes  of 
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._ bringing    the    order    to   the    notice    of   the    person    addressed    are    pre- 

Auo.21.  scribed.    It  appears  to  us  that  whether  personal  service  or  substituted 

service    has    to    be    proved,    equally  strict  proof  should  be  demanded  in 

APPEL-    order  to  establish  a  charge  under  the  174th  Section  of  the  Penal  Code. 
LATE      H  a  charge  under  that  section  had  been  brought  against  the  petitioner,  it 
CKIHI-     could  never  have  been  suggested  that  the  provisions  of  the  587th  Section  of 
NAL      *he  Criminal  Procedure  Code  should  be  used  to  supplement  the  deficiency 
—      of  proof,  nor  can  we  understand  how  the  Magistrate  could  imagine  that 
If  M.     he  had  any  right  to  utilize  that  section  in  the  actual  proceedings.     He 
3==l       was  not  sitting  as  a  Court  of  appeal  or  revision,  but  as  a  Magistrate  enforc- 
•£6«2      ing  the  penal  consequence^  of  alleged  disobedience  to  a  proclamation. 
Weir  It  may  be  suggested  that,  although  the  Magistrate  was  not  at  liberty 

40.  to  refer  to  the  587th  Section,  it  was  competent  to  the  Sessions  Judge 
on  the  appeal  or  is  competent  to  this  Court  to  consider  whether  ohe 
provisions  of  that  section  should  be  applied.  It  was  contended  that 
the  defect  in  the  proclamation  was  an  error,  [8]  omission  or  irregularity 
within  the  meaning  of  the  section.  If  it  were  necessary  to  decide  the 
point  we  should  hesitate  to  accede  to  this  contention.  But  the  present 
case  is  peculiar.  The  Magistrate  had  to  consider  whether  a  legal  procla- 
mation had  been  legally  published.  It  was  his  duty  in  considering  this  to 
have  regard  to  the  actual  facts  as  they  appeared  before  him.  Instead  of 
confining  himself  to  the  facts  he  exercises  a  dispensing  power  which  he 
does  not  possess,  and  by  the  aid  of  it  holds  that  the  proclamation  was  a 
legal  one.  In  our  opinion  the  proceedings  of  the  Magistrate  was  wholly 
illegal. 

There  was  no  legal  proclamation.  The  petitioner  could  not  have  been 
convicted  on  a  charge  of  disobedience  to  the  proclamation  and  for  the  same 
reason  the  other  penal  consequences  of  disobedience  cannot  be  visited  on 
the  petitioner. 

The  order  of  the  Sessions  Judge  who  adopts  the  reasoning  of  the 
Magistrate  is  wrong  and  must  be  set  aside  *  as  also  that  of  the  Joint 
Magistrate  and  the  attachment  declared  void. 


19  M.  6. 

ORIGINAL  CIVIL. 
Before  Mr.  Justice  Submmania  Ayyar. 


KANDASAMI  PILLAI  (Plaintiff)  v.  MURUOAMMAL  (Defendant)* 

[3rd  October,  1895.] 

Hindu  law — Wife's  right  of  maintenance  among  Sudras — Continued  unchastity  and 
misconduct. 

In  1887  a  suit  was  instituted  against  a  Sudra  by  his  wife  and  a  decree  was 
passed  for  her  maintenance.  The  judgment-debtor  now  sued  to  have  that 
decree  set  aside,  alleging  that  his  wife  had  since  committed  adultery  and 
given  birth  to  an  illegitimate  child.  The  wife  denied  the  adultery  and  stated 
that  her  husband  had  become  reconciled  to  her  and  that  her  child  was  legi- 
timate. It  was  found  that  the  plaintiff's  case  was  established  and  that  the 
defendant's  misconduct  had  been  recent,  open  and  continuous: 

Held,  that  the  decree  in  the  previous  suit  should  be  set  aside,  and  that  the 
defendant  was  not  entitled  to  a  bare  maintenance. 

*  Civil   Sui*'  No.    143   of    1895. 
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[7]  Quare    Whether    apart    from    the    other    circumstances    in    the    case,    the 
fact  of  having  given  birth  to  an   illegitimate  child  would   have  constituted  a 
bar   to   the   wife  s  claim   to   bare   maintenance 
*r    J^T   34   B    278=12   Bom     L    R     196=5    Ind    Cas    960,    16    Ind    Cas    380=23          — • 

M  L  J  289  ]  ORIGI- 

THE  facts  of  the  case  are  stated  above  sufficiently  for  the  purpose  of        NAL 
this  report  r     r  Q 

Mr.   J    Adam,  for  plaintiff  -  ^  _ 

Guruaami  Chetti,  for  defendant.  19  M  6 

JUDGMENT 

The  plaintiff  in  this  case  seeks  to  set  aside  the  decree  passed  m 
original  suit  No.  129  of  1887  in  favour  of  the  defendant,  his  wife,  awarding 
to  her  a  maintenance  of  ten  rupees  per  mensem  The  suit  is  founded  on 
the  allegation  that  m  1893  the  defendant  committed  adultery  with  one 
Velayuda  Asari  The  defence  is  a  simple  denial  of  the  case  set  up  in 
the  plaint 

The  only  issueg  to  be  determined  are — has  the  plaintiff  made  out  the 
case  set  up  by  him,  and,  if  so,  to  what  relief  is  he  entitled9 

[His  Lordship  recorded  an  admission  that  the  parties  had  separated 
in  1886  and  had  never  since  resided  together,  and,  after  discussing  th« 
evidence,  stated,  as  his  finding  thereon,  that  the  defendant  had  in 
1893  become  pregnant  by  Velayuda  Asari  and  had  given  birth  to  a  child 
by  him  The  judgment  continued  as  follows  — ] 

I  have  no  hesitation  in  finding  that  the  plaintiff  has  made  out  his 
case. 

As  to  the  relief  prayed,  it  has  been  contended  on  behalf  of  the 
defendant,  that  she  is  entitled  under  any  circumstances  to  at  least  bare 
maintenance  Honamma  v  Timannabhait  (1)  relied  upon  in  support  of 
this  contention  has  been  di&sented  from  in  Valu  v  Ganga  (2)  In  Roma 
Nath  v  Rajonmoni  Dasi  (3),  Petheram,  C  J  ,  and  Banerjee,  J  ,  however, 
seem  inclined  to  hold  that  the  view  taken  in  the  earlier  Bombay  case  is 
warranted  by  the  texts  of  Hindu  law,  and  further  that  it  has  the  support  of 
reason,  inasmuch  as  the  allowance  of  mere  food  and  raiment  to  an  unchaste 
woman  is  prescribed  in  order  that  she  may  have  a  locus  pwnitentioe,  and 
that  she  may  not  be  compelled  by  sheer  necessity  to  continue  to  lead  a  life 
of  shame  and  misery  However,  in  Nagamma  v  Virabhadra  (4)  recently  de- 
cided by  this  Court,  the  learned  Chief  Justice  and  Shephaid,  J  ,  observe  — 
11  We  must  follow  the  decision  in  Valu  v  [8]  Ganga  (2)  and  Vishnu  Sham- 
11  bhog  v  Manjamma  (5),  and  hold  that  uncnastity  of  a  widow  deprives  her 
"  wholly  of  her  right  to  maintenance.  No  text  has  been  cited  m  favour  of 
"  the  theory  that  a  bare  maintenance  can  be  allowed  "  In  the  above  cases 
it  will  be  seen  that  the  question  related  to  the  provision  to  be  made  for 
widows,  whilst  here  it  IB  as  to  the  maintenance  of  a  wife  Referring  to 
the  existence  of  a*  distinction  between  the  two  classes  of  cases,  Sargent* 
C.  J.,  in  Valu  v  Ganga  (2)  already  cited  observei  thus  — "  The  only  ann- 
11  logous  cases  in  which  such  a  distinction  is  to  be  found,  are  those  of  an 
11  adulteroup  wife  and  mother  for  which  special  texts  are  provided  The 
11  close  and  tender  relations  which  exifct  between  husband  and  wife  and 
11  mother  and  son  may  well  account  for  the  ancient  law-givers  laying 
"  down,  as  a  rule  of  conduct,  for  a  husband  and  son,  that  even  the  wife 
"  or  mother  who  has  been  guilty  of  unchastity  should  not  be  left  in  a  state 
"  of  perfect  destitution;  but  it  has  still  to  be  determined  how  far  these 

(i)     i  B   559  (2)  7  B.   184-  (3)     17   C    674    (679). 

(4)     17  M.  39*  (5)  9  B    108 
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.1895      "  tex*8  W*N  De  regarded  as  mandatory  and  not  merely  preceptive;  and  if 

OCT.  3.    "  *ne  former,  in  what  oases  and  to  what  extent  the  Court  will  enforce  them, 
.*_       It  must  be  admitted  that  the  point  is  one  of  some  difficulty.     For  al- 

ORIGI-    though  tjie  doctrine  of  the  ancient  law-givers  enunciated  in  the  texts  in 
NAL      question  i|5  grounded  on  the  sound  considerations  adverted  to  by  Petheram, 

CIVIL,     C.  J.,  and  Banerjee,  J.,  yet  it  is  not  easy  to  formulate,  precisely  the  cases 
—       in  and  the  extent  to  which  that  doctrine  is  to  be  applied.     But  assuming 

19  M.  *•  that  the  texts  are  not  mere  moral  precepts  but  mandatory,  I  think  —  follow- 
ing the  view  adopted  by  the  Calcutta  Court  in  Roma  AVft  v.  Rajonimoni 
Dasi  (1)  in  the  case  of  the  widow  —  it  be  safely  laid  down  that  mainte- 
nance, however  small,  ought  not  to  be  awarded  by  CourtB,  even  to  a  wife 
when  it  appears  that  she,  about  the  time  of  the  litigation,  persists  in  a 
vicious  course  of  life.  To  hold  otherwise  would  be  contrary  to  all  morality 
and  principle;  and  T  have  little  doubt  that  before  a  decree  for  maintenance 
is  given  to  a  wife  whcr,  has  once  been  guilty  of  infidelity,  she  must  Show, 
not  only  that  at  the  time  of  the  plaint  and  the  tripl  she  was  leading 
a  chaste  life,  but  also  that  she  had  done  so  for  a  sufficient  period 
previously  so  as  clearly  to  lead  to  the  conclusion  that  she  has  com- 
pletely renounced  her  immoral  course,  and  that,  in  fact,  she  is  a  reformed 
woman.  In  the  present  case,  however,  there  is  not  a  [9]  particle  of 
evidence  to  prove  such  is  the  case  with  the  defendant.  On  the  con- 
trary the  defendant  appears  to  be  so  strongly  addicted  to  vice,  and  her 
misconduct  has  been  so  recent,  open  and  continuous,  that  I  am  unable 
to  say  that  I  am  satisfied  that  even  the  idea  of  definitely  changing 
her  present  mode  of  life  has  occurred  to  her.  Her  case  seems  moreover 
to  be  complicated  by  the  fact  that  she  is  the  mother  of  an  illegitimate 
child;  since  a  text  of  Yajnavalkya  treats  conception  by  unlawful  commerce 
to  be  such  an  aggravation  of  a  disloyal  wife's  offence  as  to  justify  complete 
desertion  by  the  husband,  though  it  should  be  added  that  Vijnaneswara 
appears  to  restrict  the  text  to  the  case  of  the  three  regenerate  classes  — 
Colebrooke's  Digest,  Book  IV,  Chapter  I,  Verse  LXXVII;  and  therefore, 
by  implication,  to  hold  it  to  be  inapplicable  to  Sudrafc,  to  which  caste  the 
parties  in  the  present  case  belong.  But  whether  even  among  Sudras  the 
existence  of  an  illegitmate  issue  born  to  the  wife  before  she  changed  her 
life  would  not,  under  certain  circumstances,  be  an  obstacle  in  the  way 
of  her  claiming  even  bare  maintenance  is  rather  a  delicate  question. 
However  this  may  be,  and  although  no  doubt  a  merer  false  defence  by  itself 
would  not  deprive  the  party  Setting  it  up  of  her  legal  right,  the  attempt 
which  the  defendant  has  made  in  this  case  to  fasten  upon  the  plaintiff  as 
his  legitimate  issue  the  fruit  of  adultery  is  clear  proof  that  she  is  far  from 
a  penitent  wife  who  may  be  allowed  to  seek  the  benefit  of  the  humane  pro- 
vision mentioned  in  the  texts  referred  to  in  Vain  v.  Gang  a  (2)  and  Roma 
Nath  v.  Rajonimoni  Dasi  (1). 

The  plaintiff  is,  therefore,  entitled  to  the  relief  claimed.  I  &et  aside 
the  decree  in  original  suit  No.  129  of  1889  and  the  execution  proceedings 
taken  therein  subsequent  to  this  suit.  The  defendant  must  pay  the  costs 
of  the  plaintiff. 

Ramanujachariar,  attorney  for  plaintiff. 


(i)     17  C.  674  (679).  '    (*)  7  B.  84. 


VI.)  MUNICIPAL    COUNCIL,     NfeLLORE    V.    1AOAYYA  10  Mfld.  ll 

19  M.  10. 

[10]   APPELLATE  CIVIL 
Before  Mr    Justice   Shephard  and  Mr    Jutice  Best, 


MUNICIPAL  COUNCIL,  NELLORB  (Defendant),  Petitioner  v    RANOAYYA 
(Plaintiff),   Respondent  *     [7th  and  13th  August,   1895  ] 

ct  Municipalities  Act   (Madras)  —  Act  IV  of  1884,  Sections,  72,  97,  262  10 

The  plaintiff  built  a  house  at  Nellore,  the  construction  of  which  was  com- 
pleted  on  the  isth  of  August  iPpj  The  municipal  authorities  of  that  place, 
being  governed  by  Madras  District  Municipalities  Act,  gave  notice  of  assess- 
ment on  the  nth  of  September,  levied  the  tax  as  assessed,  and  credited  it  as 
the  tax  due  for  the  half  year  ending  on  the  joth  of  September  1893  The 
plamtift  now  sued  to  recover  the  amount  paid  by  him  as  having  been  illegally 
kucd 

Held,  that  under   the  provisions  of   District  Municipalities   Act,   Section  262, 
thr   suit   was  not  maintainable 
[Expl.  2J  M    523  (S26),  R.,  2\  M    205  (2L1)  ,  D.,  21  M    367  (368)  ] 

PETITION  under  Piovmcial  Small  Cause  Courts  Act  IX  of  1887, 
Section  25  r  praying  the  High  Court  to  revise  the  decree  of  W  Gopalaohari, 
District  Munsif  of  Nellore,  in  small  cause  suit  No  552  o£  1894 

Suit  to  recover  Its  3-6-0,  being  the  amount  of  the  tax  alleged  to  have 
been  illegally  levied  fiom  the  plaintiff  by  the  defendant  on  account  of 
house-tax  The  defendant,  which  was  a  Municipal  Council  constituted 
under  the  Madras  District  Municipalities  Act  (Act  IV  of  1884),  admitted 
that  the  tax  had  been  levied  from  the  plaintiff  and  credited  as  the  tax  due 
for  the  half-year  ending  the  30th  of  September  1893  in  respect  of  a  house, 
the  building  of  which  was  completed  on  the  15th  of  August  1893  It  was 
pleaded  that  the  tax  was  levied  in  accordance  with  law,  and  also  that  the 
suit  was  not  maintainable  with  reference  to  Section  262  of  the  Act  above 
referred  to  This  section  is  as  follows  — 

262      (1)  No  assessment,  charge  or  demand  of  a  tax  made  under  the 
authority  of  this  Act  shall  be  impeached  or  affected 

Aiieismenr,    &c      noi      "  ^y  reason  of   any  mistake  in  the  nRine,   residence, 

lu^Jn^  "  PlftCG  of  Business  or  occupation  of  any  peison  liable 

with.  "  to   pay   the   tax,   or  in   the  description  of  any  pio- 

perty  or  thing  liable  to  the  tax,  01  of  any  mistake 

"  in  the  amount  of  assessment  [llT  or  tax,  or  by  reason  of  any  clerical 
"  error,  piovided  the  directions  of  this  Act  shall  have  been  in  substancu 
"  and  effect  complied  with,  and  no  proceedings  under  this  Act  shall,  for 
"  want  of  form,  be  quashed  or  set  aside  in  any  Court  of  Justice 

"  (2)  No  action  shall  be  maintained  in  any  Court  to  recover  money 
"  paid  in  respect  of  un>  tax,  toll  or  fee  assessed  or  levied,  or  any  payment 
"  collected,  under  this  Act,  or  to  recover  money  or  damages  by  reason  of 
11  any  assessment  made,  tax,  or  toll  or  fee  levied,  or  any  payment  under 
11  this  Act,  provided  that  the  provisions  of  this  Act  relating  to  the  assess- 
11  ment  and  levy  of  taxes,  tolls  and  fees,  and  to  the  collection  of  payments 
"  have  been  in  substance  and  effect  complied  with 

"  (8)  No  distress  or  sale   under  this  Act  shall  be  deemed  unlawful, 

11  nor  shall  any  person  making  the  same  be  deemed  a 

Disi.cu  noi  unlawful       "  trespasser  on  account  of  any  error,  defect  or  want  of 

forwaniof  form.  rl  form  in  the  bill,  notice,  schedule,  form,  summons, 

11  notice  of  demand,  warrant  of  distress,  inventory,  or 

"  other  proceeding  relating  thereto;   nor  shall  such  person  be  deemed  a 

*  Civil  Revision  Petition  No    $&  of  1894- 
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"  tresspasfcer  ab  initio  on  account  of  any  irregularity  afterwards  committed 
"  by  him. 

"  Provided  that  every  person  aggrieved  by  such 

Special  damage      «<  irregularity  may  recover  satisfaction  for  any  special 

action*  le.  „  damage  sustained  by  him." 

The  District  Munsif  overruled  both  of  the  pleas  above  referred  to  and 
pubsed  a  decree  afe  prayed. 

The  defendant  preferred  this  petition. 

Pattabhirawa  Ayyar,  for  petitioner. 

Subramania  Ayyar,  for  respondent. 

JUDGMENT. 

SHEPHAKD,  J. — This  action  is  brought  to  recover  the  sum  paid  by  the 
plaintiff  in  respect  of  the  first  instalment  of  the  tax  on  a  house  for  the  year 
ending  with  March  1894.  The  construction  of  the  house  not  having  been 
completed  till  August  1893,  it  is  contended  for  the  plaintiff  that  the  tax 
was  not  leviable  for  the  first-half  of  the  year  and  must,  therefore,  be 
recoverable  by  action.  On  the  other  hand  it  is  argued  on  the  defendant'^ 
behalf  that  any  such  action  is  barred  byj  the  262nd  Section  of  the  Act  of 
1884.  Unless  it  can  be  shown  that  the  plaintiff  is,  under  the  circum- 
stances, saved  by  the  proviso  to  that  section,  this  defence  must  cleaily 
prevail. 

[12]  It  is  said  that  the  provisions  of  the  Act  relating  to  the  assessment 
and  levy  of  taxes  have  not  been  in  substance  (and  effect  complied  with, 
because  according  to  the  right  construction  of  the  Act  a  house  not 
completed  at  the  beginning  of  the  year  cannot  be  made  the  subject  of 
taxation.  It  is  not  said  that  in  any  other  respect  there  has  been  a  depar- 
ture from,  or  neglect  of,  the  provisions  of  the  Act  relating  to  tho  assess- 
ment of  the  property. 

For  the  purpose  of  any  argument  regarding  the  construction  of  the 
262nd  Section,  it  must  be  assumed  that  money  paid  and  sought  to  be 
recovered  is  money  which  was  not  legally  payable  by  the  plaintiff. 

The  second  clause  of  the  section  i&  one  of  a  group  of  provisions 
designed  to  give  special  protection  to  the  Municipal  Council. 

The  261st  Section  provides  for  notice  of  action;  the  first  clause  of  the 
262nd  Section  provides  for  certain  specified  cases  of  mistake. 

The  second  clause  provides  that  no  action  shall  be  maintained  to 
recover  money  paid  in  respect  of  any  tax  assessed  or  levied  under  it. 
Then  follows  the  proviso.  Ii>  is  clear  that  this  clause  is  not  intended  to 
be  restricted  to  those  cases  in  which  there  has  been  a  mistake  such  as  is 
provided  for  in  the  first  clause. 

The  second  clause  presupposes  a  case  in  which  a  tax  has  been  illegally 
levied  and  only  requires  that  the  provisions  of  the  Act  relating  to  asfeess- 
ment  and  levy  shall  have  been  complied  with. 

Assuming  that  the  commissioners  have  made  a  mistake,  and  ought 
not  to  have  levied  a  tax  on  the  plaintiff's  house  for  the  first  half-year,  I 
think  they  are  entitled  to  the  protection  which  they  claim  under  the  362nd 
Section.  It  cannot  be  said  that  the  house- tax  waJS  not  in  legal  existence  in 
Nellore;  the  modus  operandi  presented  by  the  Act  was  adopted,  and  all 
that  can  be  charged  against  the  defendants  is  that  they  made  a  mistake  of 
law,  or,  of  fact,  in  assessing  this  particular  house  of  the  plaintiff.  Such  a 
mistake  doe&  not,  I  think,  bring  the  case  witWn  the  proviso  which,  as  I 
r$ad  jit,  ia  aimed  at  illegal  exactions  made  by  a  council  or  its  officers  arbi- 
trarily and  without  any  regard  to  the  provisions  of  the  Act. 

7IS 
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The  case  is  not  in  my  opinion  distinguishable  from  that  cited  on  the 
defendant's  behalf  (Kamayya  v  Leman  (1))  The  plaintiff's  remedy  is  by 
appeal  under  the  97th  Section  of  the  Act  In  this  [13]  view  of  the  case  it 
IB  unnecessary  to  consider  whether  in  the  sections  relating  to  the  tax  on 
buildings  the  existence  of  the  building  at  the  beginning  of  the  period  for 
which  the  tax  may  be  charged  is  presupposed 

I  would  reverse  the  decree  of  the  District  Munsif  and  dimiss  the 
suit  with  costs  throughout 

BEST,  J. — The  question  is  whether  this  suit  for  recovery  of  a  sum  of 
Rs  3-6-0  collected  by  the  Municipal  Commissioners  of  Nellore  as  house- 
tax  for  the  half-year  (March  to  September  1894)  is  maintainable 

The  District  Munsif  has  held  that  it  is  on  the  authority  of  Tuticonn 
Municipality  v  South  Indian  Railway  (2)  Jn  that  case  the  money  sued 
for  waft  money  that  had  been  collected  by  the  Tuticonn  Municipality/  in 
direct  violation  of  Section  60  of  the  Act,  which  exempts  a  person  who  lias 
paid  profession  tax  in  one  municipality  from  liability  to  pay  for  the  same 
half-year  in  another  municipality  It  was  therefore  clearly  a  case  in  which 
the  provisions  of  the  Act  relating  to  the  assessment  and  levy  of  the  tax 
had  not  been  in  substance  and  effect  complied  with,  and  therefore  within 
the  proviso  of  Section  262 

The  present  case  is  different,  as  no  express  provisions  of  the  Act  can 
be  held  to  have  been  contravened  That  it  never  could  havejoeen  intended 
that  a  newly-built  house  that  only  became  habitable  six  weeks  before  the 
expiry  of  the  half-year  should  be  taxed  for  the  whole  half-year  may  be  in- 
ferred from  Section  72,  which  provides  for  remission  of  the  tax  on  vacant 
buildings,1  but  clearly  there  is  no  ground  on  which  it  can  be  held  in  the 
present  case  that  tax  has  been  imposed  or  levied  in  contravention  of 
any  express  provision  of  the  Act,  and  fcucb  being  the  case  Kamayya  v 
Leman  (1)  is  authority  for  holding  that  the  suit  is  not  maintainable 

It  must,  therefore,  be  dismissed  and  the  Lower  Court's  decree  set 
aside 
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[11]   APPELLATE  CRIMINAL 

Before  Sir  Aithur  J    H    Colhna,   Kt  ,    Chief  Justice  and 
Mr    Justice   Paiker 


QUEEN-EMPRESS  v    VENKATARATNAM  PANTULU  * 
[2nd  October,  1895.] 

Criminal  Procedure  Code— Act  X  of  1882,  Sections  161,  172 

At  Ihe  beginning  of  a  trial  in  the  Court  of  a  Presidency  Magistrate,  an  appli- 
cation was  made,  on  behalf  of  the  accused,  for  a  copy  of  the  Police  charge- 
sheet  which  contained  the  whole  of  the  prosecution  as  set  forth  by  the 
Police  and  extracts  from,  if  not  copies  of,  the  Police  diary  The  applica- 
tion was  rejected  by  the  Magistrate 

Held,  that  the  High  Court  should  not  on  revision  interfere  with  the  order  of 
the    Magistrate. 
[R,  20  M,  189=2  Weir  763  (F.B)  ] 


(I)  2  M.  37. 
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PETITION  under  Criminal  Procedure  Code,    Sections    485    and    489, 
OfcT  2     Pray*n£  ^ne  ^£k  Court  to  revise  the  order  of  O.  R.  Jones,  Chief  Presi" 
dency  Magistrate,  Madras,  dated  30th  September  1895,  in  calendar  case 
No.  25834  of  1895. 

The  facts  of  the  case  and  the  reasons  for  the  order  sought  to  be 
revised  was  st  ated  by  the  Chief  Presidency  Magistrate  as  follows :  — 

"  On  calendar  No.  25834  of  1895,  wherein  Venkataratnam  Pantulu  is 
charged  by  the  Police  with  theft  in  a  building,  being  called  on  for  hearing, 
Mr.  L.  Gordon  applied,  on  behalf  of  the  accused,  for  a  copy  of  the  Police 
charge-sheet.  This  was  refused  for  the  following  reasons:  — 

"  I  do  not  know  of  any  provision^  of  law  in  the  Criminal  Procedure 
pode  or  elsewhere  which  entitles  the  defence  to  call  for  a  copy  of  the 
charge- sheet.  I  am  willing  to  give  a  copy  of  the  charge  preferred  byf  the 
Police,  though  the  defence  is  not  legally  entitled  to  that  until  the  charge 
has  been  framed  by  the  Court  under  Section  210  of  255,  Criminal  Pro- 
cedure Code. 

Police  charge-sheets  put  in  by  the  Madras  City  Police  contain  a  good 
deal  of  information  for  the  use  of  the  Magistrate,  and  are  certainly  extracts 
from  if  not  copies  of  the  Police  diary  which,  [18]  under  Section  172, 
Criminal  Procedure  Code,  the  defence  is  not  allowed  to  call  for  or  to  see. 

"  To  allow  the  defence  to  see  the  whole  of  the  prosecution  evidence 
before  the  enquiry  or  trial  would  simply  amount  to  placing  the  whole 
case  for  the  prosecution  at  their  disposal.  The  witnesses  would  be  liable 
to  bribery  and  intimidation,  and  with  ignorant  witnesses  who  might  be 
induced  to  omit  or  include  one  single  statement  while  otherwise  telling  all 
the  truth  this  would  very  often  cause  a  true  case  to  break  down. 

I  am  unable  to  see  how  a  prior  knowledge  of  what  the  prosecution 
witnesses  are  going  to  say  can  benefit  the  accused,  unless  he  makes  an 
unfair  and  illegal  use  of  that  knowledge.  As  the  evidence  of  each  witness 
is  given  and  recorded,  the  accused  is  given  ample  opportunity  to  cross- 
examine,  or  if  he  desires  it,  he  may  reserve  his  cross-examination  until 
the  prosecution  is  closed.  Again,  when  called  upon  for  his  defence,  he 
can  re-call  and  cross-examine  any  witnesses  he  likeS. 

"  For  these  reasons  I  consider  that  to  give  the  accused  a  copy  of  the 
charge-sheet  before  the  trial  would  give  him  a  most  unfair  advantage,  if 
inclined  to  use  the  knowledge  thus  gained  improperly,  and  would  be  of  no 
benefit  to  him  if  not  so  inclined  and  therefore,  in  the  absence  of  any  provi- 
sion of  the  Criminal  Procedure  Code  entitling  him  to  it,  I  refuse  to  grant 
the  copy  applied  for." 

The  accused  preferred  the  petition. 

The  grounds  on  which  the  above  order  was  sought  to  be  revised  were 
stated  in  the  petition  as  follows:  — 

"  (1)  Because  the  Police  cannot  extend  the  privilege  given  by  Section 
172,  Criminal  Procedre  Code,  to  documents  other  than  diaries  by  incor- 
porating the  contents  of  a  diary  into  such  documents. 

"  (2)  Because  an  accused  person  is  entitled  to  inspection  of  the  charge- 
sheet  in  Court,  and* if  a  copy  is  not  granted  beforehand,  delay  may  be 
occasioned  by  necessary  adjournments. 

"  (3)  Because  the  ruling  of  the  Magistrate  is  contrary  to  the  principle 
laid  down  in  Sheru  8ha  v.  The  Queen-Empress  (1)  and  Bikao  Khan  v.  The 
Queen-Empress  (2)." 

(i)  20  C.  642.  (a)  16  C  610. 
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Mr    H    <r     Webderburn,  for  petitioner 

The  Crown  was  not  represented  Ocr 

JUDGMENT  

[18]   We  are  not  prepared  to  hold  that  the  Chief  Presidency   Magis-  LATE 

fcrate  was  wrong  in  refusing  a  copy  of  the  charge-sheet  to  the  prisoner's  CllMI- 

attorney  at  the  present  stage  of  the  proceedings  NAL 

The   petition  is   dismissed  _. 

Gordon,    attorney   for  petitioner  19  M 

14-2 
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APPELLATE   CIVIL 
Before  Mr    Justice  Shephard  and  Mr    Justice  Best 


EAC&ARAN  PATTER  AND  ANOTHER   (Appellants)  v    APPU  PATTER 
AND  OTHERS   (Respondents)*     [26th  and  31st  July,    1895  ] 

Court  Fees  Act — Act  Vll  of  1870,  Sections  6,  7  (U')P  '7—  Redemption  suit  against 
twrtgagec  in  possession— Art  cars  of  rent  tovenanted  for,  to  be  deducted  from 
ine  mortgage  amount 

In  d.  rerlemjitiun  suit  against  a  mortgagee  in  possession,  when  the  mortgagee 
has  not  paid  rent  which  has  been  stipulated  fur,  and  the  plaintiff  asks  for  an 
account  in  taking  which  the  arreais  or  rent  should  be  deducted  fiom  the 
mortgage  amount 

Held,  that  the  Court  fee  should  be  computed  according  to  the  principal  sum 
expressed  to  be  secured  by  the  mortgage 

CASE  stated  for  th&  opinion  of  the  High  Court  under  Civil  Procedure 
Code,  Section  617,  by  B.  S  Benson,  District  Judge  of  South  Malabar,  m 
appeal  suit  No  512  of  1894 

The  case  was  stated  by  the  District  Judge  as  follows  — 

Under  Section  617,  Civil  Procedure  Code,  and  following  the  prece- 
dent of  the  reference  in  Venkappa  v  Narasimha  (I)  and  Rama  Varma 
Rajah  v.  Kadar  (2),  I  have  the  honour  to  refer  the  following  question  as 
to  Court  fees  for  orders  of  the  High  Court  — 

In  a  suit  for  redemption  of  land  demised  on  kanom,  the  plaintiff 
also  claims  arrears  of  rent  due  under  the  demise  and  prays  for  the  recovery 
of  the  land  on  payment  of  the  amount  of  the  kaiiom  minus  the  an  ears  of 
rent  What  is  the  Couit  fee  payable  on  the  plaint?  Is  it  to  be  calculated 
on  the  kanom  amount,  or  on  that  sum  phis  the  arrears  of  rent  claimed? 

[17]  "  The  question  is  of  much  importance  m  this  district  both  from 
a  fiscal  point  of  view  and  also  as  affecting  the  distribution  of  work  in  the 
Courts,  as  it  is  believed  that  the  valuation  of  the  suit  for  purposes  of 
jurisdiction  would  follow  the  valuation  arrived  at  for  the  purpose  of  the 
Court  Fees  Act 

"  Unfortunately  neither  the  practice  nor  the  rulings  of  the  Courts  on 
the  point  appear  to  be  altogether  clear  and  consistent 

11  The  question  came  before  me  recently  in  civil  miscellaneous  appeal 
No  42  of  1894,  and  the  conclusion  I  arrived  at  was  that  the  claim  foi 
redemption  and  the  claim  for  rent  were  distinct  causes  of  action,  and  that 
a  suit  like  that  under  consideration  embraced  two  distinct  subjects,  in 
regard  to  either  or  both  of  which  relief  might  be  given  or  refused,  and 


(i)  10  M    187.  +Refered  Case  No.  34  of  1894  (a)  id  M,  415 

ins 
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Utt      *kat  therefore  under  Section  17  of  the  Court  Fees  Act,  the  institution  fee 
JULY  31.  on  ^e  Plam^  should  be  calculated  on  the  aggregate  of  the  value  of  each 
subject. 

"  Thi&  ruling  of  mine,  however,  which  is  mainly  based  on  the  recent 
ruling  in  Konna  Panikar  v.  Karunakara  (I)  is  opposed  to  what  has  been 
the  practice  of  all  the  Courts  of  this  district  (except  Bhernad)  since  the 
__      case  of  Sufyramanya  Bharatengal  v.  Kunnan  (2)  in  1889. 
19  M.  16.  "  The  same  question  is  now  pending  before  me  in  appeal  suit  No.  512 

of  1894,  in  which  the  plaintiff  sued  to  redeem  a  kanom  demise  of  Es.  970 
and  to  recover  arrears  of  rent  amounting  to  Us.  675  on  payment  of  the 
balance  due  after  deducting  the  arrears  of  rent  from  the  kanom.  The 
Lower  Court  disallowed  the  prayer  for  redemption,  but  gave  a  decree  for 
a  portion  of  the  rent.  The  appeal  js  against  (1)  the  disallowance)  of  the 
alleged  right  to  redeem,  and  (2)  the  disallowance  of  part  of  the  rent 
claimed.  Court  fee  has  been  paid  in  each  Court  only  on  the  kanom 
amount,  but  I  am  of  opinion  that  it  should  also  be  paid  on  the  rent 
claimed.  Many  similar  cases  are  pending,  and  it  is  highly  desirable  that 
the  question  should  be  authoritatively  settled  at  an  early  date." 
Counsel  were  not  instructed. 

JUDGMENT. 

SHEPHARD,  J.  —  As  I  understand  the  reference,  the  suit  is  an  ordinary 
suit  for  redemption  in  which,  owing  to  the  fact  that  the  mortgagee  in  pos- 
session has  not  paid  the  stipulated  rent,  the  plaintiff  asks  for  an  account, 
in  taking  which  the  arrears  of  rent  will  be  deducted  from  the  mortgage 
amount. 

[18]  In  my  opinion  the  Court  fee  ought  in  such  a  case  to  be  computed 
according  to  the  principal  money  expressed  to  be  secured  by  the  mortgage. 
In  Konna  Panikar  v.  Karunakara  (1),  it  is  distinctly  said  that  the  suit  was 
to  redeem  the  land  and  to  recover  arrears  of  rent.  On  that  basis  the 
judgment  proceeds.  Subramanya*  Bharatengal  v.  Kunnan  (2)  seems 
exactly  in  point. 

I  would  answer  the  reference  by  holding  that  the  fee  must  be  computed 
on  the  amount  of  the  mortgage. 

BEST,  J.  —  The  suit  is  not  for  redemption  and  rent,  but  for  redemption 
on  payment  of  the  kanom  amount,  the  arrears  of  rent  due  ffom  the 
kanomdar  being  deducted. 

I  am  of  opinion  that  the  Court  fee  payable  must  be  calculated  on  the 
kanom  amount. 


(l)  16  M.  328.         (2)  Civil  Revision  Petition  No.  387  of  i889  (unreported). 
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19  M.  U=5  M.LJ.  249-2  Weir  M  and  591.  igoe 

APPELLATE  CRIMINAL  OcTl 

Before  Sir  Arthur  J.  H.  Collins,  Kt  ,  Chief  Justice,  and 

Mr    Justice  Parker  APPEL- 

LATE 

QUEEN-EMPRESS   v.   TIRUNARASIMHA   CHARI  *  CRIMI- 

[2nd  and  llth  October,  1895  ]  NAL 

Criminal   Procedure   Code — Act   X   of   1882,   Sections   144,   435,   476 — Enquiry   before       — = 

issue  of  an  order  under  Section   144 — Judicial  proceeding — False   evidence  !•  M. 

A  Magistrate,  making  an  enquiry  before  issue  of  an  order  under  Criminal  mf  r  J 
Procedure  Code,  Section  144,  is  acting  in  a  stage  of  a  judicial  proceeding  and  74'*— 2" 
has,  therefore,  jurisdiction  to  take  action  under  Section  476,  if  he  is  of 
opinion  that  false  evidence  has  been  given  before  him 

PETITION  under  Criminal  Procedure  Code,  Sections  435  and  439, 
praying  the  High  Court  to  revise  an  order  of  the  Taluq  Magistrate  of 
Madurantakam,,  dated  the  15th  May  1895 

By  the  order  in  question  the  Taluq  Magistrate  directed  the  prosecution 
of  the  petitioner  for  offences  under  Indian  Penal  Code,  Sections  181,   193 
The  offences  in  question  were  charged  to  have  been  committed  in  the  course 
of  an  enquiry  held  under  Criminal  Procedure  Code,   Section  144. 

[19]  The  further  facts  of  the  case  appear  sufficiently  for  the  purpose 
of  this  report  from  the  judgment  of  the  High  Court 
Mr    H    G    Wedderburn,  for  petitioner 

The  Government  Pleader  and  Public  Prosecutor  (Mr  E  B.  Powell,  for 
the  Crown 

JUDGMENT 

On  April  27th,  1895,  an  order  was  issued  by  the  Taluq  Magistrate  of 
Madurantakam  under  Section  144  of  the  Criminal  Procedure  Code,  forbid- 
ding the  erection  of  a  stone-cut  Vadagalamamam  over  the  entrance  of  an 
Odayavar  shrine  in  a  certain  temple,  on  the  ground  that  Such  erection 
would  lead  to  a  riot.  The  Magistrate  took  proceedings  in  the  first  place 
on  the  report  of  the  Village  Munsif,  which  was  followed  by  a  police  report 
and  a  petition  from  various  persons  Before  passing  the  order,  he  took  a 
deposition  from  the  dharmakartha,  Tirunarasimha  Chan,  and  several  others 

Three  IB  no  question  as  to  the  jurisdiction  of  the  Magistrate  to  pass 
the  order,  and  under  Section  435,  Criminal  Procedure  Code,  his  proceedings 
are  not  subject  to  revision  by  the  High  Court  But  after  the  issue  of  the 
order,  viz  ,  on  May  15th,  1895,  the  Magistrate  under  Section  476,  Criminal 
Procedure  Code,  directed  the  prosecution  of  the  trustee  Tirunarasimha 
Chan  for  giving  false  evidence  (Sections  181  and  193  of  the  Indian  Penal 
Code),  the  alleged  false  evidence  being  that  the  trustee  had  sworn  the 
namam  was  an  old  one,  whereas  in  truth  it  was  an  entirely  new  one  The 
District  Magistrate  refused  to  interfere  with  this  order,  and,  the  first 
question  for  determination  is  whether  the  deposition  was  taken  by  the 
Taluq  Magistrate  "  in  the  course  of  a  judicial  proceeding,"  as,  if  not,  the 
Magistrate  had  no  jurisdiction  to  act  under  Section  476,  Criminal  Pro- 
cedure Code. 

Under  the  old  Procedure  Code  X  of  1872,  similar  orders  for  the  pre- 
vention of  local  nuisances  were  expressly  declared  to  be  not  judicial  pro- 
ceedings (Sections  518,  529f,  and  were  therefore  not  revisable  under  Sec- 
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tion  297.  See  Ramanuja  Jeeyarsvami  v.  Ramanuja  Jeeyar  (1),  Section  144 
of  the  present  Code  corresponds  to  Section  518,  Act  X  of  187*2,  and  though 
Section  520  was  not  re-enacted  as  a  separate  section  in  the  corresponding 
chapter,  its  purport  is  repeated  in  the  third  clause  of  Section  '435  of  the 
present  Code.  In  making  this  provision  the  Legislature  had  no  [20] 
doubt  in  view  the  fact  that  there  might  be  emergencies  in  which  it  was 
essential  for  the  prompt  preservation  of  the  public  peace  to  debar  the  inter- 
ference of  the  High  Court,  but  orders  passed  under  Section  144,  have  only 
a  temporary  duration. 

The  difficulty  arises  from  the  variation  in  language  between  Section 
297  of  the  old  Code  and  Section  435  of  the  present  Code.  Under  the  old 
Code  powers  of  revision  were  granted  to  the  High  Court  in  judicial  pro- 
ceedings, only,  and  the  enacting  of  Section  520  would  seem  to  imply  that, 
but  for  that  section  orders  under  Section  518  would  be  "  judicial  proceed- 
ings," Section  435  of  the  present  Code  enables  the  High  Court  to  call  for 
the  record  of  "  any  proceeding  before  any  inferior  Criminal  Court,"  and, 
therefore,  orders  under  Section  144  would  certainly  be  subject  to  revision, 
were  it  not  for  the  proviso  in  the  third  clause  of  the  Section.  Under 
Section  4  of  the  present  Code  "  judicial  proceeding  "  is  defined  to  be 
"  any  proceeding  in  the  course  of  which  evidence  is  or  may  be  legally 
taken."  It  seems  to  us  impossible  to  deny  that  a  Magistrate  acting 
under  Section  144  may  legally  take  evidence  before  issuing  an  order. 
He  may,  it  is  true,  act  on  information  received  or  on  his  own  knowledge, 
without  taking  evidence,  but  the  provi&o  in  the  third  clause  which  in 
certain  cases  authorizes  the  Magistrate  to  pass  an  order  ex  parte  seems  to 
contemplate  that  ordinarily  an  order  under  the  section  should  not  be  made, 
without  an  opportunity  being  afforded  to  the  person  against  whom  it 
is  proposed  to  make  it,  to  show  cause  why  it  should  not  be  passed.  See 
In  the  matter  of  Harimohan  Malo  (2)  and  Queen  v.  Ramchandra  Mookerjee 
(3).  This  necessarily  implies  the  power  to  take  evidence  before  coming 
to  a  decision,  though  a  Magistrate  is  empowered  to  act  upon  what  is  not 
legal  evidence  in  cases  of  special  urgency. 

From  this  it  would  appear  that  both  under  the  old  Code  and  under 
the  present  Code  these  urgent  orders  were  regarded  as  in  their  nature 
"  judicial  proceedings,"  the  only  difference  being  that  whereas  under  the 
old  Code,  Section  520,  somewhat  inaccurately  declared  them  to  be  not 
judicial  proceedings  for  the  purpose  of  ousting  the  High  Court's  powers 
of  revision  under  Section  297,  the  present  Code  equally  bars  the  High 
(  ourt's  jurisdiction  without  making  an  illogical  declaration. 

[21]  For  these  reasons  we  come  to  the  conclusion  that  a  Magistrate, 
making  an  enquiry  before  issue  of  an  order  under  Section  144,  is  acting 
in  a  stage  of  a  judicial  proceeding,  and  has  therefore  jurisdiction  to  take 
action  under  Section  476,  if  he  is  of  opinion  that  false  evidence  ha&  been 
given  before  him. 

We  are  not  prepared  to  hold  that  the  Taluq  Magistrate  was  bound  to 
make  any  further  preliminary  enquiry,  and  as  he  had  jurisdiction,  we 
cannot  set  aside  his  complaint,  nor  will  we  now  express  any  opinion  as  to 
the  defence  that  may  be  raised  at  the  trial, 

[The  petition  is  dismis&ed.]* 


[*The  words  in  rectangular  brackets   Form   a  portion  of  the  judgment  though 
left  out  in  the  I.  L.  R.— Eo-1 

(i)  3  M.  354.  (2)  i  B.  I,.  R.  (A.  Cr.)  20,  (3)  5  B.  L.  R.  131. 
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W  M.  21. 

APPELLATE  CIVIL                                               AUG  28 
Before   Mr    Justice  Parker  and  Mr.   JUBICC   Beat  

APPEL- 

SRIRAMULU  AND  OTHERS  (Respondent B),  Appellants  v  SOBHANVDRI              LATE 

APPA  EAU  (Petitioner),  Respondent  *  ClVIL 

[17th  and  28th  August,  1894  ] 

Limitation  Act— Act  XV  of  1877,  Schedule  II,  Article  no—Rent  Recovery  Act, 
(Madras)—- Act  VIII  of  1865,  Sections  7,  9,  10 — Suit  to  recover  at  rears  of  rent 
— Proceedings  in  Rer'enue  Court  to  enforce  acceptance  of  patta  tendered — Time 
from  which  period  of  limitation  is  computed 

In  a  suit  for  rent  for  a  period  which  had  expired  more  than  three  years 
before  the  date  of  the  plaint,  it  appeared  that  proceedings  had  taken  place  in 
a  Revenue  Court  under  Rent  Recovery  Act  (Madras),  1865,  to  enforce  ac- 
ceptance by  the  defendant  of  the  palla,  tendered  by  the  landlord  These  pro- 
ceedings had  terminated  on  appeal  in  favoin  of  the  landlord  less  than  three 
years  before  the  institution  of  this  suit 

Held,  that  the  period  of  limitation  applicable  to  the  suit  was  not  computable 
from  the  date  of  the  termination  of  the  proceedings  under  the  Rent  Re- 
covery Act  and  that  the  suit  was  barred  by  limitation  Sobhanadn  Appa 
Ran  v  Chalamanna,  (17  M  225)  overruled 

[Overruled,  27  M  143  (P.C.)=0  Bom  LR  241=8  CWN  162=31  I  A  17=14  MLJ 
1=8  Sar  PCJ  617,  F.,  22  M  248  (249) ,  R ,  20  M  392  (394),  27  M  241 
(F.B.)  =  14  MLJ  67  (68)] 

APPEAL  under  Letters  Patent,  Section  15,  against  the  judgment  of 
Muttusarm  Ayyar,  J  ,  pronounced  or  civil  revision  petition  No  51  of 
1892,  which  was  presented  under  Provincial  Small  Cause  Courts  Act, 
Section  25,  praying  the  High  Court  to  revise  the  decree  of  M  B  Sundarn 
Rau,  Subordinate  Judge  of  Ellore,  in  small  cause  suit  No  323  of  1891 

Suit  to  recover  rent  due  on  land  of  which  the  defendant  was  a  tenant 
of  the  plaintiff  The  rent  was  claimed  in  respect  of  [22]  the  faslis  1295 
and  1926,  i  e  ,  for  a  period  which  had  expired  more  than  three  years  before 
the  institution  of  this  suit  The  plaintiff's  father  had  tendered  pattas  foi 
those  faslis.  Proceedings  were  instituted  under  Rent  Recovery  Act 
(Madras),  1895,  before  the  Head  Assistant  Collector  of  Kistna  to  enforce 
acceptance  by  the  defendant  of  the  patta  tendered  by  the  landlord  An 
appeal  was  preferred  against  the  decision  of  the  Head  Assistant  Collector 
to  the  District  Judge,  who  disposed  of  the  appeal  JTI  favour  of  the 
landlord  less  than  three  years  from  the  institution  of  the  present  suit 
On  these  facts  it  was  argued  for  the  plaintiff  that  the  suit  was  not  barred 
and  that  the  period  of  limitation  applicable  to  it  should  be  computed  from 
the  date  of  the  decree  of  the  District  Court,  whereby  the  question  was 
determined  whether  the  form  of  patta  adopted  was  correct 

The  Subordinate  Judge  overruled  this  argument  and  dismissed  the 
suit  as  barred  by  limitation  The  petition  for  the'  revision  of  his  decree 
came  on  for  hearing  before  Muttusami  Ayyar,  J  ,  who  held  that  the  suit 
was  not  barred  by  limitation  on  the  nuthonty  of  his  decision  in  Subhanadri 
Appa  Kau  v  Chalamanna  (1) 

The  defendant  preferred  this  appeal 

Mr    Parthaaaradhi  Ayyangar,  for  appellant 

Mr    E    B    Powell,  for  respondent 

"  *  Letters  Patent  Appeals  Nos    10  to  14  of  1894 

(i)   17  M.  225 
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JUDGMENT. 

PARKER*  J.~ I  find  myself  unable  to  reconcile  the  decision  of  the 
learned  Judge  with  the  decision  in  Periyanayagam  Pillai  v.  Virappa 
Naikan  (1)  and  that  in  Easwara  Doss  v.  Subbaraya  Naicken  (2),  to  which 
Mr.  Justice  Muttusami  Ayyar  was  a  party.  These  decisions  do  not  appear 
to  have  been  brought  to  his  notice.  It  is  stated  that  plaintiff's  father  had 
tendered  pattas  for  the  fasli  years  for  which  the  rent  is  now  claimed. 
Having  done  &o  he  was  in  a  position,  under  Section  7  of  the  Rent  Recovery 
Act,  to  sue  for  the  rent  notwithstanding  that  a  suit  to  determine  the 
terms  of  the  tenancy  was  pending.  The  pendency  of  that  suit  did  not 
prevent  the  accrual  of  the  cause  of  action,  though  the  determination  of  the 
suit  for  rent  might  have  to  await  the  decision  in  the  suit  brought  to  deter- 
mine the  terms  of  the  patta.  The  period  of  limitation  began  to  run  on  the 
dates  on  which  the  rent  fell  due  and  the  obligation  arose  on  the  tender  of 
the  patta.  The  [28]  pendency  of  the  other  suit  could  not  either  postpone 
the  obligation  (the  patta  tendered  being  correct),  or  prevent  the  accrual 
of  the  cause  of  action.  The  landlord  was  in  a  position  to  sue,  though  the 
decision  of  the  suit  might  possibly  have  to  be  postponed.  I  would  set 
aside  the  order  of  the  learned  Judge  and  dismiss  civil  revision  petition 
No.  51  of  1892  with  all  costs  in  this  Court. 

Letters  Patent  appeals  Nos.  11  to  14  follow. 

BEST,  J. — The  question  for  decision  in  all  these  appeals  is  the  same, 
namely,  whether  the  suits  are  barred  under  Article  110  of  Schedule  II  of 
the  Limitation  Act?  The  rent  sued  for  in  each  case  is  due  for  faslis  which 
admittedly  ended  more  than  three  years  prior  to  the  institution  of  these 
suits  and  the  Court  of  first  instance  held  in  each  case  that  the  suit  was 
time-barred.  But  the  learned  Judge  of  this  Court,  before  whom  the  cases 
came  for  revision  under  Section  25  of  Act  IX  of  1887,  has  held  that  the 
period  of  limitation  must  be  calculated  from  the  date  on  which  were  finally 
decided  the  suits  brought  by  the  landlord  under  Section  9  of  Act  VIII  of 
1865  (Madras)  for  enforcement  of  acceptance  by  the  tenants  of  pattas 
tendered,  which  they  had  refused  to  accept. 

No  doubt  Section  7  of  the  Act  makes  the  tender  of  a  patta  Such  as 
the  tenant  wafc  bound  to  accept,  a  condition  precedent  to  a  suit  for  recovery 
of  the  rent  except  in  cases  in  which  there  has  been  mutual  exchange  of 
patta  and  muchalka,  or  an  agreement  to  dispense  with  such. 

But  this  condition  does  not  appear  to  me  to  warrant  the  holding  that 
when  a  suit  is  brought  to  enforce  acceptance  of  such  patta,  institution 
of  a  suit  for  the  rent  to  which  it  relate^  must  or  can  be  deferred  till  disposal 
of  that  suit.  It  seems  to  me  that  the  landlord  is  in  a  position*  to  sue  for 
the  rent  as  soon  as  he  has  tendered  a  proper  patta,  and  it  is  clear  from 
Section  14  of  the  Act  that  rent  becomes  an  arrear  and  due  "  at  the  time 
"  when  according  to  any  written  agreement  or  the  custom  of  the  country 
"  it  ought  to  have  been  paid  "  and  that  is  not  later  than  the  end  of  the 
fasli  for  which  it  is  due. 

I  agree,  therefore,  in  setting  aside  the  learned  Judge's  order  and  res- 
toring the  decrees  of  the  Court  of  first  instance  in  each  of  these  cases. 

Each  of  these  appellants  is  entitled  to  his  costs  in  this  Court  both 
of  the  present  appeals  and  of  the  revision  petitions. 


(i)  7  M.  H.  C.  R.  51. 
(2)  Civil  Revision  Petition  No.  £00  of  1891   (unreported). 

720 


KRlflTTXAYYA    V      fl^CRETAUY    OF    STATE    FOR    INDIA 
U  M.  24. 

[M]    APPELLATE   CIVIL, 
Before  Mr.  Justice  Sh&phard  and  Mr.  Justice  Beit 


KRIRHNAYYA   (Plaintiff},   Appellant  v    SECRETARY  OF   STATE  FOR 

INDIA    (Defendant),    Respondent*  -- 

[BOth  January,   18th  April   and  23rd   September,   1895  ]  19  M*  M 

jr*igat]on-  cess    Act    (Madras)  —  Act    VII    of    1865  —  Lands    irrigated    unjer 
anicut  —  Water-cess  —  Optional  or  compulsory  use   of 


A  raiyat  occupying  land  in  the  Kistna  delta  made  no  application  for  the 
supply  of  water,  hut  water  from  the  irrigation  channels  flowed  from  time  to 
time  on  to  his  land  from  irrigated  lands  of  a  higher  lex  el,  and  he  had  no  option 
a*  to  whether  to  accept  or  refuse  the  supply  No  increased  benefit  was  derived 
from  the  water  by  the  raiyat  A  sum  having  been  levied  from  bun  on 
account  of  water-cess,  he  now  sued  to  recover  the  amount 

Held,  thai  the  plaintiff  was  entitled  to  recover 

[R.,  34  M.  21   (23)=6  Ind    Ca-    199=20  M  L  T    766=7   MLT.  407     24   M.LJ    365 
(3«5)=13  MLT   235=  (1913)  V  W  N    225.] 

SECOND  appeal  against  the  decree  of  G    T    Mackenzie,  District  Judge 
of   Kistna,    in   appeal   suit   No     452  of    1893,    reversing    the   decree   of   B 
Yirasami    Ayya,    District    Munsif    of    Guntur,    in    original    suit    No     232 
of  1892. 

The  plaintiff  was  a  raiyat  occupying  land  in  the  Kistna  delta,  and 
the  plaint  alleged  that  in  fasli  1300  he  raised  on  his  land  a  orop  of  mo*a- 
dum  paddy  and  that  the  crop  wus  damaged  by  water  which  flowed  on  to 
it  from  fields  on  a  higher  level  which  were  irrigated  under  the  Kistna 
anicut,  and  that  he  was  assessed  to  pay  and  paid  under  protest  a  certain 
sum  on  account  of  water-cess,  which  sum  he  now  smight  to  recover  It. 
v\as  pleaded  that  the  suit  was  harred  by  Revenue  Recovery  Act  TT  of 
1864  (Madras),  Section  59,  and  that  the  imposition  of  a  water-cess  was 
rightly  made,  since  the  crop  of  motaditm  paddy  was  a  wet  crop  and  as 
such  benefited  by  irrigation,  although  in  a  favourable  season  it  is  pofcsiblr 
to  cultivate  it  with  ram  water  alone 

The  District  Munsif  held  that  mosadum  paddy  WHS  a  crop  not  merely 
depending  on  rain,  but  needing  occasional  irrigation  not  inundation,  and 
that  the  plaintiff  was  neither  a  loser  nor  u  gamer  by  the  water  flowing  on 
to  his  land,  and  that  even  if  he  were  a  gainer  thereby  lie  would  not  for 
that  reason  alone  have  become  liable  for  the  water-cess  On  these  find- 
ings he  passed  a  decree  for  the  plaintiff  as  prayed. 

[28]  The  District  Judge  ort  appeal  stated  the  circumstances  out  of 
which  the  claim  arose  as  follows:  — 

"  The  river  Kistna  passes  through  the  hills  at  Bezwfcda  and  then  be- 
comes a  delta-river  It  flows  on  a  level  higher  than  the  surrounding 
country,  which  slopes  away  from  each  bank  of  the  river  and  down  to  the 
sea  with  an  even  siopa  of  about  one  foot  per  mile  More  than  thirty 
years  ago  Government  threw  across  the  river  at  Bezwada  a  great 
transverse  dam,  called  the  anicut,  and  thus  provided  a  constant  head  of 
water  *lo  irrigate  the  delta  This  water  was  conveyed  from  each  end  of  the 
anicut  into  the  delta  by  the  old  channels  of  former  flood  action  or  by  new 
channels  excavated  for  the  purpose.  The  system  of  channels  to  supply 
the  whole  delta  is  not  yet  completed  and  it  is  a  mistake  to  think  that 

*  Second  Appeals  No   1438  to  1442  of 
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there  is  a  separate  channel  to  e&ehrraiyat's  holding,  as  there  is  a  water  pipe 
to  ea°k  ^OU8e  *n  a  c^y-  ^e  system  *d  mii6h  m&te  rough  and  ready.  The 
water  is  let  off  from  the  channels  into  the  fields  nearest  the  sluices  and  from 
these  fields  it  flows  down  to  other  fields.  It  flows  from  terrace  to 
terrace  of  rice  fields,  or  it  is  led  along  by  small  distributary  channels  kept 
up  by  the  raiyats  themselves  or  it  flows  down  any  natural  slope  to  a 

lower  village  with  its  fields,  until  finally  it  passes  to  the  Koleru  lake,  the 

If  HI.  14.  Romperu  swamp  or  the  sea.  The  ideal  system  would  be  to  have  a  channel 
and  a  sluice  at  each  man's  holding,  with  a  hydrometer  to  measure  the 
amount  of  water  issued  to  him,  but  the  existing  system  it  simply  that 
the  water  is  put  into  the  delta  and  left  to  flow  down  to  the  fields  that 
require  it. 

"  In  1865  the  Secretary  of  State  desired  to  have  separate  returns  of 
the  receipts  from  the  Kistna  and  Godavari  anicuts  and  to  enable  Govern- 
ment to  obtain  these  returns,  Madras  Act  VII  of  1865  was  passed.  The 
land  in  the  Kistna  delta  was  classed  as  dry  land  and  a  charge  per  acre 
was  made  for  the  water  from  the  anicut  channel,  supplied  or  used.  I 
imagine  that  Government  in  passing  this  Act  looked  on  it  as  making 
nominal  change  in  the  land  revenue  accounts  and  had  no  idea  that  the 
Act  would  affect  the  rights  of  the  cultivators.  I  believe  that  in  those  days 
no  officer  in  the  Madras  Presidency  thought  that  a  raiyat  could  refuse  to 
take  the  water  when  it  was  supplied. 

41  In  1885  a  raiyat  in  Zupudi  of  Bapatla  Taluk  was  compelled  to 
pay  water  rate  on  land  upon  which  he  had  attempted  to  raise  a  crop  of 
paddy  when  the  excess  water  from  the  higher  villages  flowed  down  upon 
it.  I  expressed  the  view  that  the  raiyat  had  no  legal  option  to  refuse  the 
water  and  must  pay,  but  this  view  was  emphatically  set  aside  by  the 
High  Court.  The  case  is  reported  as  Venkatappayya  v.  The  Collector  of 
Kistna  (1).  The  decision  caused  a  sensation  in  the  district. 

4*  In  the  present  suit  the  plaintiff  has  lands  on  a  low  level  and  the 
excess  water  from  the  higher  villages  flowed  upon  his  lands.  He  had 
cultivated  the  land  with  mosaclum  paddy.  The  evidence  shows  that  this 
paddy  can  be  cultivated  with  an  abundant  rainfall,  but  that  if  the  rain  be 
not  sufficient  to  make  water  stand  on  the  field,  the  paddy  must  be  irrigat- 
ed. The  evidence  also  shows  that  the  rainfall  that  year  was  deficient 
and  that  plaintiff,  by  the  help  of  this  excess  water  which  flowed  to  his 
land,  did  reap  a  crop.  Plaintiff  and  his  witnesses  say  that  the  water  was 
a  yard  deep  and  damaged  the  crop,  but  I  su&pect  that  to  be  an  exaggera- 
tion. Plaintiff  made  no  application  for  water.  Upon  these  facts  the 
question  before  me  is  whether  the  Collector  can  demand  water-rate. " 

[28]  In  the  result  the  District  Judge  reversed  the  decree  of  the 
District  Mimsif  and  dismissed  the  plaintiff's  suit. 

Pattabhirama  Ayyar  and  Verikataratna  Sarma,  for  appellant. 

The  Government  Pleader  (Mr.  E.  B.  Powell),  for  respondent. 

JUDGMENT. 

SHBPHAHD,  J. — It  seems  to  me  desirable  before  we  decide  this  appeal, 
which  raises  an  important  question,  that  we  shoiild  have  before  us  more 
distinct  findings  on  the  facts.  It  appears  from  the  District  Munsif's 
judgment  that  several  questions  of  fact  were  raised  before  him  and  the 
District  Munsif  records  his  opinion  upon  them.  In  the  judgment  of  the 
District  Judge  there  is  only  one  of  the  fourteen  paragraphs  of  which  it 
consists,  which  touches  the  particular  facts  of  the  case. 

Without  any  discussion  of  the  evidence,  the  District  Judge  finds  that 

"" ~  2.  M,  407.  '  "" 

728 


V|»J  '  KH1BIINAYYA    V.    SECRETARY    OF    STATE    FOR    INDIA  10.M«d»  27 

y 

the  rainfall  was  insufficient  and  that  the  water  which  flowed  to  plaintiff's      }ggg  t 
field  did  in  fact  save  the  crop  and  produce  a  harvest,  whereas  the  Munsif    SEP.  23. 
finds  that  the  plaintiff  was  neither  a  gamer  nor  a  loser  by  the  water.     In          *      ' 
my  opinion,   however,   the   circumstance  that  the   plaintiff  was  in  fact  a    APPEL* 
gainer  is  not  sufficient  to  justify  the  dismissal  of  the  suit,  or  to  distin-      LATE 
guish  the  case  from  Venkatappayya  v.   The   Collector  of  Kistna  (1).     The     QviL 
facts  of  that  case  are  not  very  clearly  stated  in  the  report      Apparently,  ' 

the  plaintiff  there,  was,  by  reason  of  the  submersion  of  his  lands,  driven  MM.  24. 
to  growing  tiruvarangam  paddy — a  crop  requiring  irrigation.  The  crop 
failed,  but  it  is  not  said  that  it  failed  in  consequence  of  the  excess  water. 
The  ratio  decidendi  appears  to  be  that  the  plaintiff  was  practically  com- 
pelled to  use  the  water  in  order  to  obtain  any  crop  According  to  this 
decision ,  the  question  is  not  whether  in  the  result  the  plaintiff  derives 
benefit  from  the  water,  but  under  what  circumstances  he  came  to  use  it. 
If  he  had  no  choice  m  the  matter,  then,  na  I  understand  the  decision, 
he  cannot  be  said  to  have  used  the  water  within  the  meaning  of  the  Act. 

I  think  the  District  Judge  should  be   asked  to  return   a  finding  on  the 
question   whether  the   plaintiff   usrd   the    water  for   purposes   of   irrigation 
withiri  the  meaning  of  the  Act. 

BEST,  J  — The  finding  of  the  Judge  IB  that  mosadum  paddy — a 
crop  of  which  was  raised  and  reaped  by  the  plaintiff — though  il  can  be 
cultivated  with  an  abundant  rainfall,  must  be  irrigated  if  the  ram  be  not 
sufficient  to  make  water  stand  on  the  field,  that  in  [27]  the  year  in  question 
the  rainfall  was  deficient  and  that  it  was  by  the  help  of  the  water'  that 
flowed  to  his  land  that  plaintiff  reaped  a  crop  The  case  is,  therefore, 
distinguishable  from  Venkatappayya  v  The  Collector  of  Kiatna  (1),  where 
there  was  a  failure  of  the  paddy  crop  which  the  raiyat  endeavoured  to 
raise,  to  avert,  if  possible,  the  loss  that  would  otherwise  be  incurred  by 
reason  of  the  land  being  rendered  unfit  for  dry  cultivation  The  learned 
Judges  who  decided  that  case  are  careful  to  limit  their  decision  to  the 
"  facts  found  in  the  case  and  upon  those  facts  they  held — and  rightly 
so — that  to  compel  the  then  plaintiff  to  pay  the  cese  would  be  to  violate 
the  rule  that  requires  the  construction  to  be  placed  on  statutes  to  be 
reasonable,  for  it  is  clear  from  the  preamble  of  Act  VII  of  1865  (Madras) 
that  the  cess  is  only  payable  on  account  of  the  "  increased  profits 
derivable  from  lands  irrigated  by  the  works  referred  to  therein  Stress 
is  laid  on  behalf  of  appellant  on  the  following  passage  in  the  judgment 
above  referred  to  "  The  appellants  did  not  apply  for  the  water  and 
"  it  was  not  allowed  to  flow  to  their  land  by  reason  of  such  application 
"  and  we  cannot  therefore  say  that  water  was  supplied  inasmuch  as 
"  the  expression  implies  in  its  ordinary  sense  a  previous  request,  express 
"  or  implied  "  These  last  words  are  significant.  It  is  not  necessary  that 
there  should  have  been  an  actual  request  for  the  water,  the  request  can 
be  "  implied."  Immediately  afterwards,  in  considering  the  word  "  used," 
the  learned  Judges  say  "  the  term  ordinarily  presupposes  freedom  either 

II  to  use  or  abstain  from  using  the  water  and  the  language  of  the  section 
11  does   not   suggest   an  intention  to  exclude   this   freedom,"   and   further 
at  p.    410  they   say   "  the   reasonable   construction   is   that   the   use   con- 
"  ten)plated  by  the   Act  is  a  voluntary   use  though  not  preceded  by   an 
"  application  "     A  previous  request  can  be  implied  therefore  if  there  baa 
been  a  voluntary   use  of  tlya  water.     I  concur  in  remitting  for  trial  the 
issue  suggested  by  my  learned  colleague. 

(i)  12  M   407. 
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The  District  Judge  is  requested  to  submit  his  findings*  with  in  one  month 
i  #3,  fr°m  tl)e.  date  °*  re°eipt  of  this  order,  and  seven  days  will  be  allowed  for 
filing  objections  after  the  findings  have  been  posted  up  in  this  Court. 

In    compliance   with    the-  above   order,    the   District   Judge     F.    H. 
Hamnett  submitted  the  following  findings :  — 
CIVIL,  "  f^l  ^ie  appellants  had    no  choice  but  to  use  the  surplus  water  or 

'     to  run  the  risk  of  serious  damage,  if  not  the  total  loss  of  any  dry  crops 

II  W  24.  ^ey  might  attempt  to  raise  on  the  lands.  The  use  of  the  water  was  not, 
therefore,  optional,  inasmuch  as  the  nppelfants  had  no  freedom  to  either 
take  or  refuse  the  water. 

"  I  npw  consider  the  question  whether  the  appellants  had  the  inten- 
tion of  deriving  an  increased  profit  by  the  use  of  the  water. 

"  What  should,  in  my  opinion,  be  the  real  important  question  is 
whether  the  appellants  derived  any  increased  profits  by  the  use  of  the 
water  as  compared  with  the  profits  they  would  ordinarily  have  got  by 
raising  dry  crops.  There  is  no  clear  evidence  on  this  point,  but  it  may 
be  presumed  that  wet  crops,  if  properly  irrigated,  yield  a  much  larger 
return  than  dry  crops,  otherwise  the  raiyats  would  not  pay  an  extra 
tax  of  Rs.  4  an  acre  over  the  dry  assessment  for  the  use  of  Government 
water.  This  would  be  a  legitimate  inference  to  draw  if  water  was  obtained 
in  the  way  it  is  usually  supplied  to  wet  fields.  In  the  present  case  the 
tax  imposed  was  eventually  reduced  to  Rs.  2  an  acre  and  I  gather  from 
Exhibit  III  that  this  tax  must  have  been  imposed  on  the  ground  that  the 
crops'  raised  were  wet  crops  irrigated  by  drainage  water,  of  which  the 
Jamabundy  officer  (or  his  superior,  the  Collector)  was  satisfied,  the 
supply  was  too  precarious  to  allow  of  the  cultivation  of  a  regular  wet  crop. 
We  start  then  with  the  fact  that  the  supply  is  a  precarious  one.  It 
is  very  doubtful  whether  wet  crops  raised  with  such  a  precarious  supply 
would  be  more  remunerative  than  good  dry  crops  raised  on  the  same 
land.  The  Revenue  Inspector  proves  that  the  lands  in  these  particular 
cases  only  yielded  2£  tooms  an  acre  as  compared  with  16  tooms,  the 
average  yield  of  ordinary  wet  lands.  The  value  of  2$  tooms  would  not 
be  more  than  about  Rs.  5,  and  this  is  not  in  excess  of  what  the  lands 
might  have  yielded  if  cultivated  with  dry  crops,  the  assessment  of  the 
lands  (as  dry  lands)  being  Rs.  2  an  acre  and  the  assessment  being  sup- 
posed to  be  about  half  the  nett  yield  of  the  lands.  It  is  urged  that  fasli 
1300  was  a  bad  year  and  that  the  appellants  would  probably  have  got  no 
dry  crops  at  all.  This  might  be  so,  but  in  June  or  July  when  the  appel- 
lants planted  their  mosadum  crops,  it  was  too  early  for  any  one  to  predict 
whether  the  rains  were  going  to  fall  or  not.  When  they  planted  the 
crops,  therefore,  they  could  have  had  no  intention  of  deriving  an  increased 
profit  from  the  use  of  Government  water,  which  they  could  not  have 
realized  from  dry  crops,  assuming  that  dry  crops  were  cultivable  in  spite 
of  the  flow  of  surplus  water  over  the  lands.  I  find,  therefore,  that  there 
is  no  proof  that  the  appellants  derived  any  increased  profit  or  intended 
to  derive  any  increased  profit  as  compared  with  the  profit  which  their 
lands,  if  capable  of  cultivation  as  dry  lands,  would  have  yielded  in  an 
ordinary  season,  and  that,  on  this  ground,  and  there  was  no  use  of  the 
water  for  irrigation  purposes  within  the  meaning  of  the  Act,  which  pre- 
supposes that  the  tax  is  only  paid  for  use  of  water  which  is  intended  to 
yield  increased  profits. 

"  I  have  also  found  that  the  use  of  the  "water  was  not  optional  but 
compulsory." 

These  appeals  coming  on  for  final  hearing,   the  Court  delivered  the 
following 

.724 


PILLA1    tJ.     HANGAaWAMI    AYYAH 

JUDGMENT  j«e  • 

It  IB  how  found  that  it  was   practically   impossible   for  the   plaintiff  SEP/53 

to  divert  the  water  and  prevent  it  coming  [29]  over  his  laud  and  that  no  ' 

increased  benefit  was  derived  from  the  water  ORIGI<- 

'  The  inference  drawn  by  the  Judge  is  that  the  use  of  the  water  was  V^f- 

not   voluntary.     On   these   findings,    following   the    decision    in    VenkatAp*  CIVIL. 

payya  v    The   Collector  of  Kistna   (1),   we  must  allow  the  apeal,   reverse  ' 

the  decree  of  the  District  Judge  and  restore  that  of  the  District  Munsif.  19M-24. 
The  appellant  is  entitled  to  costs  throughout 


19  M.  29=5  M.LJ.  153. 

%  APPELLATE  CIVIL 

Before  Mi.  Justice  Parker  and  Mr.  Justice  Subramynia  Ayyar, 


DAJVANAYAOAM   PILLAI,    (Appellant)   v.    UANGASWAMI 

AYYAR,  (Respondent  )*     [31st  October  and  1st  November,   1894, 

and  31st   August,    1895. J 

procedure  Code — Act  XIV  of  1882,  Sections  2,  244,  311,  588— Order  refusing  to 
set  aside  a  Court  sale — Second  appeal 

A  judgment-debtor,  whose  properly  had  been  iold  in  execution  of  a  decree 
and  purchased  by  the  decree-holder,  applied  that  the  sale  be  set  aside  on  the 
ground  that  the  person,  at  whose  instance  execution  had  proceeded,  had  been 
improperly  brought  on  to  the  record.  The  application  was  rejected  by  the  Court 
of  first  instance  and  an  appeal  by  the  applicant  was  dismissed . 

Held,  that  no  second  appeal  lay  to  the  High  Court 

[F,  28  C   4  (6)=5  CWN    124,  8  Ind.  Cas    883— 9  MLT    171] 

APPEAL  under  Letters  Patent,  Section  15,  agfunst  the  judgment  of 
Muttusunn  Ayyar,  J  ,  dismissing  a  second  appeal  preferied  against  the 
order  of  T,  M  HorsfalJ,  District  Judge  of  Tmiievelly,  in  civil  miscella- 
neous appeal  No  12  of  1892,  which  affirmed  the  order  of  S  Sammatha 
Sastri,  District  Munbif  of  Ambasamudram,  m  miscellaneous  petition  No, 
1843  of  1892 

The  petitioner  in  the  District  Munsif 's  Court  was  one  Dai  vanay  again 
Pillai,  the  second  defendant  in  original  suit  No  90  1890,  and  the  petition 
stated  that  his  piopeity  had  been  attached  m  execution  of  the  decree 
m  that  suit,  that  aftei  the  date  of  the  [30]  attachment  one  llangasami 
Ayyar  had  applied  to  be  biought  on  to  the  iecord  as  an  assignee  from 
the  decree-holder,  that  Ins  application  had  beui  granted  after  the  death 
of  the  original  decree-holder,  no  one  having  been  brolight  meanwhile  on 
to  the  record  as  a  representative  of  the  deceased  and  no  notice  having 
been  served  on  the  second  defendant,  and  that  the  property,  which  had  been 
attached  was  subsequently  sold  in  execution  and  pui  chased  by  the  decree- 
holder.  The  prayer  of  the  petition  \\as  that  the  sale  should  be  set  aside 
under  Civil  Procedure  Code,  Section  311  The  Distiict  Munsif  dis- 
missed the  petition  for  default,  The  District  Judge  dismissed  the  appeal 
against  the  order  of  the  Distiict  Munsit 

The  petitioner  preferied  a  second  appeal  uinuh  o.ime  on  foi  hearing 
before  Muttusami  Ayyar,  J. 

Ramachandra  Rdu   Sahcb   and   Ilaiuja   Itamahjuchariar,   for   appellant, 

Snnivasa  Ayyangar,  for' respondent. 

*  Letters  Patent  Appeal  No    20  of    1895 
(i)   12  M.  407 
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MUTTUSAMI  AYYAR,  J. — The  preliminary  objection  is  taken  that  no 
A  «  second  appeal  lies  in  this  case.  I  am  of  opinion  that  the  objection  is 
AUG.  31.  well  founded.  I  held  in  Pocbi  Chetti  v.  Venkatachellwn  Chetti  (I)  tfia* 
no  second  appeal  lay  against  an  order  made  under  Section  588.  An  order 
^fusing  to  set  aside  a  sale  is  appealable  under  Section  588,  and  it  i&  pro- 
vided  by  Act  VII  of  1888  that  the  orders  passed  in  appeals  under  Section 
Civi?!'  588  shall  be  final.  By  Section  2  of  the  Civil  Procedure  Co<Je  it  is  ex- 
pressly declared  that  an  order  specified  in  Section  588  is  not  a  decree. 
No  second  appeal  can,  therefore,  be  taken  to  lie  under  the  provisions 
of  the  Code  relating  generally  to  appeal  decrees.  It  is  urged  that  in  the 
case  before  me  the  decree-holder,  who  \vas  u  party  to  the  suit,  was  the 
purchaser  at  the  Court-sale  and  that  the  order  must  therefore  be  tqjten  to 
be  an  order  passed  under  Section  244.  But  it  is  not  enough  that  the 
question  determined  is  one  mentioned  in  Section  244,  In  order  that  the 
order  may  be  a  decree,  it  is  also  necessary  that  the  order  should  not  be 
one  specified  in  Section  588.  Under  Section  2  of  the  Code  of  Civil  Pro- 
cedure it  is  immaterial  whether  a  decree  holder  or  a  third  party  is  the 
purchaser  at  the  Court-sale.  The  same  view  was  taken  by  the  Full  Bench 
at  Calcutta  in  Nana  Kumar  Roy  v.  Golam  Chunder  Dcy  (2).  My  atten- 
tion is,  [31]  however,  called  to  the  cases — Vdllabhan  v.  Pangunni  (3), 
Muttia  v.  Appatami  (4)  and  Viraraghava  v.  Venltata  (5).  But  none  of 
them  is  in  point  and  this  question  did  not  arise  in  those  cases. 

I  dismiss  this  appeal  with  costs. 

The  appellant  prefered  an  appeal  under  Letters  Patent,  Section  15, 
against  the  above  judgment. 

Jivaji,  for  appellant. 

Respondent  was  not  represented, 

JUDGMENT. 

We  agree  with  the  learned  Judge  that  there  is  no  second  appeal. 
The  appeal  is  dismissed  with  costs. 


19  M.  31—5  M.LJ.  275. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Shcphard  and  Mr.  Justice  Best. 


BAMASAMI  BHAGAVATHAR   (Defendant  No.   #),   Petitioner   v. 

NAGENDRAYYAN  AND  OTHERS  (Plaintiff  and  Supplemental 

Plaintiff's),   Respondents*     [4th  and  17th   September,   1895.] 

Companies  Act — Act  VI  of  1882,  Section  4 — Illegal  association — Business  carried  on 
for  Ihe  purpose  of  gain. 

Persons  more  than  twenty  in  number  paid  each  a  certain  sum  monthly  to  a 
stakeholder.  The  sum  total  of  the  subscriptions  was  then  paid  over  as  a  loan 
free  of  interest  to  one  of  the  subscribers  chosen  by  casting  lots,  and  he  was 
thereupon  required  to  execute  a  bond  with  a  surety  obliging  him  to  continue  his 
monthly  subscriptions  to  the  end  of  the  period  for  which  the  arrangement  was 
agreed  to  hold  good — that  period  being  as  many  months  as  there  were  subscrib- 
ers. The  bonds  in  question  were  executed  in  favour  of  the  stakeholder  and  the 
subscribers.  A  suit  was  brought  on  one  of  such  bonds  to  recover  the  amount 
payable  for  subscription  on  account  of  the  period  subsequent  to  its  execution. 

*  Civil  Revision  Petition  No*.  597  of  1894, 
f  i)  Appeal  against  Appellate  Order  No.  18  of  1893  (unreported). 
(2>  18  C.  422.         (3)  12  M.454-    ,c    (4)  13  M.  504  (5)  16  M.  287. 
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,  that  the  obligees  carried  on  business  which  had  iot  its  object  the  acqui- 
sition of  gain  within  the  meaning  of  Companies  Act,  1882,  Section  4,  and  accord- 
ingly constituted  an  illegal  association  and  that  the  suit  was  not  maintainable 
[R.,  29  M    477=16  M.LJ.  385=1   M  L.T.  237,   1   MLT.  106;  D.  20  M.  68  (71) 
2  M  L,T  52  ] 

PETITION  under  Provincial  Small  Cause  Courts  Act,  IX  of.  1887, 
Section  26,  praying  the  High  Court  to  revise  the  decree  of  [32]  K. 
Krishnamachanar,  District  Munsif  of  Madura,  in  small  c^use  suit  No. 
809  of  1894 

The  facts  were  stated  by  the  District  Munsif  as  follows  — 
11  Suit  to  recover  Us  40-12-0,  being  the  balance  of  subscription  and 
interest  thereon,  due  in  respect  of  a  chit  subscribed  for  by  the  deceased 
father  of  the  first  defendant  with  the  first  plaintiff  as  stakeholder.  The 
said  subscriber  got  his  prize  and  was  paid  the  money,  on  himself  and 
the  thiid  defendant  executing  the  plaint  bond  as  security  for  the  due 
payment  of  the  subscription 

i-  The  first  and  second  defendants,  who  are  the  legal  representatives 
of  the  deceased  subscriber,  Ruppa  Subbayyan,  have  allowed  the  suit  ex 
parte  " 

The  bond  above  referred  to  was  executed  by  the  deceased  subscriber 
and  defendant  No  3  in  favour  of  plaintiff  No  1  and  the  other  subscribers 
to  an  association,  the  nature  of  which  did  not  appear  from  the  printed 
records  in  the  case,  but  was  made  apparent  by  the  facts  admitted  at 
the  hearing,  the  effect  of  which  is  stated  in  the  judgments  on  the  petition. 
A  question  was  raised  befoie  the  District  Munsif  as  to  whether  the  suit 
was  maintainable  M  the  suit  transaction  relating  to  11  company  consisting 
of  more  than  twenty  subscribers  and  not  registered  under  the  Indian 
Companies  Act  "  The  District  Munsif  detei mined  this  and  the  other 
questions  raised  in  the  suit  in  favour  of  the  plaintiff  and  passed  a  decree 
as  prayed. 

Defendant   No     3   preferred   this   petition 

Balaji  Ran,  for  petitioner 

Bhashyam  Ayyangar  and    Gopalasami  Ayyangar,    for   respondents. 

JUDGMENT 

SHEPHARD,    J  — The    question    is  .whether   the    association    formed   by 
the    plaintiffs    and   the    deceased    Subbayyan,    not    having    been    icgiatercd 
under  the   Companies   Act,    was   an   illegal   one      If   they   were   associated 
together  for  the  purpose  of  carrying  on  a  business  and  had  in  view  the 
acquisition  of  gam,  the  action,  being  brought  to  enforce  a  contract  made 
for   an  illegal  purpose,   clearly  cannot  be  maintained      The  facts   are  not 
fully  stated  in  the  judgment,  but  it  was  admitted  before  us  that  the  chit- 
fund,   or  kun   us  it  is  called,   in  which  the   deceased   Subbayyan   and  the 
plaintiffs  took  part,  was  managed  in  the  following  way.     Periodically  the 
subscribes  pay   each   a  certain   sum  to   a   stakeholder      The   sum  total  of 
their  subscriptions  is  then  assigned  by  casting  of  lots  to  one  of  the  sub- 
scribes who  is  thereupon  required  to  execute  a  bond  \uth    [33]    a  surety 
obliging  him  to  continue  his  subscriptions  to  the   end   of   the  period  iot 
which   the   arrangement   is   agreed  to  hold   good      The   subscriber  who   at 
any  one  drawing  happens  to  take  the  prize  enjoys  the  benefit  of  the  money 
without  paying  interest —  and  accordingly  an  advantage  is  gamed  by  those 
who  gam  the  prize  in  the  early  part  of  the  "period  as  compared  with  those 
who,  having  to  keep  up  £heir  subscriptions  all  the  time,   do  not'  receive 
anything  until  towards  the  end  of  the  period.     (See  Kamakahi  Acfyari  v. 
Appavu  Pillai  (1) — also  Logan's  Malabar  Distuct  Manual,  page  172,   and 
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as  to   analogous   institutions   in   China,    Simcox's   Primitive   Civilization, 

.  n,  page  882.) 

It  can  hardly  be  doubted  that  persons  associated  together  in  this 
musfc  be  saiS  to  carry  on  a  business.  It  is  true  that  they  have  no 
business  relations  with  persons  outside  their  circle  as  in  oases  when  a  trade 
*8  carr^d  on >  there  is  no  subsisting  fund  with  which  such  business  could 
be  carried  on.  But  money-lending  is  a  business,  and  here  upon  each 
If  M.  draNving  of  lots  there  is  a  loan  of  the  common  fund  made  by  ninety-nine 
31=5  members  of  the  association  to  the  hundredth.  The  point  taken  by  Mr. 
M.L.  J*  Bhashyam  Ayyangar  was  that  business  was  not  carried  on  for  the  purpose 
of  gain  either  to  the  association  or  to  the  individual  members  of  it.  It 
was  suggested  that  the  real  object  which  subscribers  to  a  chit-fund  have 
in  view  is,  not  the  chance  of  an  early  drawing  of  the  lot,  but  the  securing 
of  a  safe  deposit  for  saving  and  the  consequent  inducement  to  save  money. 
It  is  possible  that  the  idea  of  enforced  economy  may  weigh  with  those 
who  contribute  to  a  fund,  but  I  am  unable  to  believe  that  the  chance  of  gain 
by  the  securing  of  a  loan  on  easy  terms  is  not  also  an  object  which  contribu- 
tors have  in  view.  Mr.  Bhashyam  Ayyangar's  argument  was  the  same  as 
that  used  in  Shaw  v.  Benson  (I).  The  object  of  the  society  in  that  case  was 
first  to  advance  money  to  shareholders  to  enable  them  to  build  or  purchase 
houses,  and  secondly  to  lend  money  to  shareholders  on  approved  personal 
security.  Interest  was  charged  on  the  monevs  so  advanced  and  the 
business  was  so  conducted  that  at  the  end  of  the  period  for  which  it  was 
intended  to  go  on,  the  members  who  had  not  borrowed  would  pay  £84  on 
each  £100  share,  whereas  the  members  who  had  borrowed  from  the  begin- 
ning would  pay  £119.  In  that  case,  therefore,  it  was  rather  the  lenders 
[31]  t-han  the  borrowers  who  acquired  gain.  It  was  argued  that  the  object 
of  the  society  being  the  encouragement  of  saving,  all  members  received 
equal  advantage,'  there  was  therefore  no  acquisition  of  gain.  But  it  w«* 
held  that  at  any  rate  for  the  lending  members  there  was  a  gain  and  therefore 
the  society  was  an  illegal  one.  In  that  case,  as  it  seems  to  me,  the  conten- 
tion that  the  encouragement  of  saving  was  the  object  of  the  association  Mas 
more  entitled  to  weight  than  it  is  in  the  present  case  in  which  all  the 
subscribers  must  at  the  outset  hnvo  had  in  contemplation  the  borrowing 
of  the  fund. 

The  case  of  Kraal  v.  Whympcr  (2)  \\a«  cited  on  the  plaintiffs'  behalf. 
The  decision,  which  turns  on  the  particular  conditions  of  the  society  in 
question,  a  society  established  on  the  mutual  principle  for  the  maintenance 
of  widows  and  children,  appears  to  me  to  have  no  bearing  on  the  present 
case.  The  cases  in  which  the  object  is  to  make  some  of  the  members  to 
acquire  gain  by  their  dealings  with  the  rest  are  expressly  distinguished  in 
the  judgment.  The  present  case,  in  my  opinion,  belongs  to  that  class  and, 
acting  on  the  principle  enunciated  in  the  English  cases  that  the  Act  should 
be  carried  out  without  a  too  minute  or  hypercritical  consideration  of  its 
terms,  (In  re  Padatow  Total  Loss  and  Collision  Assurance  Association  (3) 
I  think  we  are  bound  to  hold  that  the  association  was  an  illegal  one  and 
that  therefore  the  decree  should  be  reversed  and  the  suit  diamilbed.  I 
would  make  no  order  as  to  costs. 

BEST.  J.* — I  concur.  The  object  of  the  association  was  the  business 
of  money-lending — the  member  to  whom  the  loan  was  to  be  given  being 
decided  by  drawing  lots.  These  lots  were  drawn  once  u  month,  when 
also  were  due  the  monthly  subscriptions  of  eacli  of  the  members — and  the 
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whole  amount  of  the  month's  subscriptions  was  paid  over  to  the  drawer 
of  the  loan  for  that  month,  on  his  executing  a  bond  (with  a  surety)  for 
his  continuing  to  subscribe  during  the  remaining  months  for  which  the 
kuri  was  established  the  whole  number  of  months  of  its  existence 
being  equal  to  the  number  of  subscribers,  so  that  each  subset iber  should 
have  a  month  in  which  he  must  be  the  diawer  of  the  loan  Those  who 
drew  the  loan  in  the  eailier  months  were  decidedly  gamers,  as  they 
at  once  got  the  money  on  condition  of  repaying  the  por-[38]tion  of  it 
merely  in  excess  of  theiu*  theretofore  paid  subscriptions  by  punctual 
^payment  of  future  subscription  s — no  interest  being  charged  except 
on  such  subscriptions  as  should  not  be  paid  as  they  fell  due  The 
hope  of  gain  by  drawing  ad  early  prize  is  no  doubt  the  motive  which 
induces  persons  to  become  subscribers  to  these  kuris — and  such  gain  is 
sufficient  to  bring  the  associations  \\ithin  the  scope  of  the  Companies  Act, 
Cf.  Shaw  v.  Benson  (I)  and  In  re  Padatow  Total  Loss  and  Collision  Assu- 
rance Association  (2)  Kraal  v.  Why m per  (3)  is  distinguishable,  as  point- 
ed out  in  that  case  itself,  from  a  case  in  which  the  object  of  the  business 
is  "to  enable  some  of  the  members  to  acquire  gain  by  their  dealings 
"  with  the  rest,"  which  is  a  not  inapt  descuption  of  the  object  of  the 
association  now  in  question 

The  bond  A  on  which  the  suit  was  biought  is  executed  not  only  to 
the  first  plaintiff  as  stakeholder,  but  to  him  and  the  subscribers  to  the 
kun 

It  is,  therefore,  a  contract  to  pay  money  according  to  the  rules  of  an 
association  illegal  for  want  of  registration  under  Section  4  of  the  Com- 
panies Act  (VI  of  1882) 

I  concui  in  dismissing  the  suit  without  an\   older  as  to  costs 


19  M.  35. 
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Tu \VAMMAL  (Plaintiff)  v    ANVAMVLM  MLDALI  AND  ANOTHER 

(Defendants)  *     [llth    October,    1805  ] 
Hitrdtt   law  ^Inheritance — Stridhanam—*Sistcr-in-law. 

A  childless  Hindu  widow,  who  had  been  predeceased  by  her  parents,  died, 
leaving  stndhanam  property  Her  brother's  widow  claimed  to  be  entitled  to 
inherit  that  property  and  sued  to  enforce  her  claim 

Held,  that,  whether  the  marriages  of  the  deceased  and  her  mother  respectively 
had  taken  place  in  a  superior  or  an  inferior  form,  the  plaintiff  was  not  entitled 
to  inherit  the  stridhanam  property  in  question 

[R.  32  M  512=  3  hid  Us  541=19  MLJ.  656  (661)=6  MLT  183;  16  Ind  Cas 
939=23  MLJ  518  (M9)=t2  MLT  499  (1912)  MWN  1166  (1167),  16  M 
LJ  550  (551)] 

[36]  SUIT  for  possession  of  certain  property  the  stridhanam  of  one 
Seshanmial,  deceased,  to  which  the  plaintiff  claimed  to  be  entitled  under 
the  law  of  inheritance  Seshamrnal  hod  died,  leaving  no  children  or  parents 
imd  the  plaintiff  was  her  brother's  widow.  It  was  pleaded,  inter  alia,  that 
the  plaintiff  was  not  entitled  to  inherit  under  the  Hindu  law  The  first 
issue  related  to  this  plea  and  that  alone  was  tried 

'Civil  Suit  No    108  of  1895. 
(i)   n  Q.BD   563  (570)  (2)  20  Ch    V-  W  d45)          (3)   17  C,  786  (808) 


ttftfafelt 

Mr.  JR.  F.  Grant,  for  plaintiff. 

Ocrll.          Balaii  Rau  and  Deaikacfariar,  for  defendant  No,   1, 
'          Sunaara  Ayyar,  for  defendant  No.  2. 

OEIGI-  JUDGMENT. 

NAL  '  " 

CIVIL.  OB  *ke  application  of  the  defehdants  the  first  issue,  which  is  one  of 

*     law,  was  argued  under  Section  146  of  the -Code  of  Civil  Procedure.     It) 

19MU35'  raises  the  question  whether  the  plaintiff  is,  as  alleged  in  the  plaint,  heir  to 
the  Btridhanam  of  the  late  Seshammal,  a  married  woman. 

According  to  the  rules  of  law  applicable  to  the  devolution  of  the' 
stridhanam  of  a  married  woman,  the  property  passes  in  the  first  place  to 
the  lineal  descendants,  if  she  left  any,  in  an  order  to  which  it  is 
unnecessary  here  to  refer.  The  course  of  descent  in  default  of  descendants 
varies  according  to  the  form  in  which  the  deceased  was  married.  If  the 
marriage  was  in  one  of  the  four  approved  or  superior  forms,  the  husband, 
if  he  survives,  takes  the  inheritance  and  in  default  those  who  would  be 
his  heirs.  But  if  the  marriage  was  in  one  of  the  four  unapproved  or 
inferior  forms,  the  deceased's  mother  succeeds,  and  if  there  is  no  mother, 
the  father.  Failing  the  parents  the  heirs  of  the  father  and  in  default  those 
of  the  mother  inherit  (Mitaksjiara,  Chapter  II,  Section  XI;  Stokes'  Hindu 
Law  Book,  page  461). 

Now  the  allegation  in  the  plaint  relevant  to  the  present  question  are 
that  Seshammal  died,  leaving  no  lineal  descendants  nor  husband  nor 
mother  nor  father,  and  that  the  plaintiff  is  the  widow  of  Seshmmal's 
brother,  who  predeceased  his  sister.  As  to  the  form,  however,  in  which 
Seshammal  was  married  the  plaint  is  silent.  The  law  presumes  under 
the  circumstances  that  the  marriage  was  in  one  of  the  approved  forms 
(Mayne's  Hindu  Law,  5th  edition,  paragraph  80)  and  in  this  view  of  the 
matter  the  plaintiff  has  to  show  that  she  is  heir  to  Seshammars  husband. 
The  learned  counsel  for  the  plaintiff  scarcely  ventured  to  assert  that  a 
person  in  the  position  of  the  plaintiff  can  be  heir  to  her  sister-in-law's 
husband.  No  authority  was  cited  in  favour  of  that  proposition  [37]  and 
none,  I  believe,  can  be  found  to  support  it.  A  man's  wife's  brother's 
widow  belongs  to  none  of  the  three  well-known  classes  of  relations  who 
are  heirs  to  him.  She  is  neither  a  sapinda  nor  sarnanodaka  nor  a  bandhu 
of  that  man,  and  so  far  as  the  law  of  inheritance  goes  there  seems  to  be 
no  difference  between  her  and  a  complete  stranger.  It  is  thus  perfectly 
clear  that,  on  the  hypothesis  that  Seshammal 's  marriage  was  in  one  of 
the  superior  forms,  the  plaintiff's  claim  must  fail. 

The  case,  however,  has  to  be  considered  with  reference  to  the  other 
hypothesis  also,  viz.,  the  marriage  was  in  an  inferior  form.  It  is  true, 
as  observed  before,  that  the  presumption  is  against  that  hypothesis.  But 
that  is  a  rebuttable  presumption,  and,  as  no  evidence  has  been  taken,  "I 
think  the  plaintiff  is  entitled  to  ask  for  a  determination  of  the  question  on 
the  supposition  that  she  will  be  able  to  adduce  evidence  to  rebut  that 
presumption.  In  this  view  the  question  is,  is  the  plaintiff  heir  to  Sesham- 
mal's  mother  or  father?  It  is  convenient  to  take  first  the  latter  part  of 
the  question.  Oia  behalf  of  the  plaintiff  certain  passages  in  Kutti  Animal  v. 
Eadakristna  Aiyan  (1)  and  Lakshmanammal  v.  Tiruvengada  (2)  were 
relied  upon.  Assuming  those  cases  to  be  among  the  authorities  for  the 
proposition  that  bandhua  need  not  necessarilj  be  male  relations,  I  fail  to 
see  how  they  afford  any  support  to  the  claim  of  the  plaintiff,  since  to 

,(08  M.H.C.R.  88.  ~~  ~(2)  5  M.  241, 
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enable  her  to  come  in  as  a  ban  dim  of  Seshammal's  father,  his  go  bra  and 
that  of  the  plaintiff  must  be  different,   whereas   the  contrary  is  the  case   QCT,  II 
here.     By  her  marriage  she  passed  into  his  gotra;  and  if  she  is  entitled  at  ' 

all,  it  can  only  be  as  one  of  his  sagotra  sapmdas.     But,  unlike  under  the     QRiG|. 
Mayukha,  a  female  sagotra  supmda  of  Seshammal's  father  in  the  position       NAL 
of  the  plaintiff  is  not   an  heir  to  him  in   this   Presidency.     (Balamma   v      -QviL. 

Pullayya  (1));  see  tis  to  daughter-in-law,  specially,  Mayne's  Hindu  Law,       

5th  edition,  paragiaph  488,  and  Dr    Jolly's  Lectures  on  Hindu  law  at  page    |f  11.35. 

199).     The  next  question  is,  is  the  plaintiff  heir  to  Seshammal'B  mother? 

The   answer  to  this   also   inusfc   be    in  the   negative      For  if   Seshammal's 

mother's  marriage  was  in  an  approved  form,  on  the  hypothesis  that  she  - 

died    an  lissueless   widow,    (on    which    hypothesis    alone    the    plaintiff    can 

claim),  the  mother's  heir  would  be  her  husband's,  t  e.,  Seshammal'B  father's 

heir.     And    [38]   I  have  already  shown  that  the  plaintiff  is  not  his  heir 

But  even  supposing  Seshammars  mother  was  married  in  an  inferior  form 

— Bandam  Settah  v    Bandam  Maka  Lakshmy  (2),  wherein  it  was  broadly 

laid  down  that  under  the  Hindu  law  a  daughter-in-law  is  not  an  heir  to 

her  mother-in-law,   ib  a  direct  authority  against  the  plaintiff 

I  must,  therefore,  hold  that  in  no  point  of  view  the  plaintiff's  claim, 
that  she  is  entitled  to  Seshammal's  stndhanani,  is  sustainable  And 
finding  the  first  issue  against  her  I  dismiss  the  suit  with  costs 

Branson  &  Branson,   attorneys  for  plaintiff 


19  M.  38. 

APPELLATE  CIVIL, 

Before  Mr    Justice  Pailtcr  and  Mr    Justice  Subiamania  Ayyar 


KANAK\YYA    (Plaintiff  No.    2),    Appellant   v     NAUAHIMIIULU 
AND  OTHERS  (Defendants),   Respondents  *     [2()th  and  29th  August,   1895  ] 

Parly  —  Wall  —  Erection  OH  the  wall  by  one  tenant  in  common  —  Injunction  at  wit  of 
oihcr  co-tenant 

One  of  two  tenants  in  common  of  a  narty-^all  raised  the  height  of  the  wall 
with  a  MCW  to  building  a  superstructure  on  his  own  tenement.  The  other  tenant 
in  common,  who  had  not  consented  to  the  altciatiun  in  the  wall,  but  had 
suffered  no  inconvenience  therefrom,  now  sued  to  enforce  the  removal  of  the 
newly^erected  portion 

Held,  that  the  plaintiff  was  entitled  to  the  relief  sought 

[R.,  33  PR    1901=71  PL  R    1901;  1  SLR    66] 

SECOND  appeal  against  the  decree  of  N  Suminadha  Ayyar,  Subordi- 
nate Judge  of  Yizagapatam,  in  appeal  suit  No  40  of  1893,  affuming  the 
decree  of  A  L  Narasimham,  District  Munsif  of  Vizianaganim,  in  original 
suit  No.  86  of  1892 

The  plaintiffs  an3  defendants  weie  tenants  m  common  of  a  party-wall 
The  defendants,  without  the  consent  of  the  plaintiffs,  intending  to  build  a 
superstructure  on  their  tenement,  raised  the  [39]  height  of  the  party-wall. 
This  suit  was  brought  to  compel  the  removal  of  the  newly-erected  part  of 
the  wall. 

The  District  Munsif  dismissed  the  suit,  and  Ins  decree  was  affirmed  <3n 
appeal  by  the  Subordinate  Jftdge  who  held  that  the  defendants  had  "  every 


*  Second  Appeal  No    865  of 
(i)    M    168  ,  <A  *  M.H.CR.  180, 
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41  right  to  use  the  wall  for  lawful  purposes  without  inconvenience  or  injury 
Au^29.   "  ^°  ^ne  co'owner>  an(l  ^u*8  *8  exactly  what  they  have  done/' 

*     "          Plaintiff  Nb.   2  preferred  this  second   appeal. 
ArtEL-  Ramachandra  Rau  Saheb,  for  appellant. 

i,ATE  ^r*    •"•    ^'    P&rthasaradhi   Ayyangar   and    Parthasaradhi    Ayyangar, 

CIVIL      ^r  TesPon^en^8' 

JUDGMENT. 

PARKER,  J. — The  funding  is  that  the  wall  in  dispute  is  a  party-wall, 
belonging  to  plaintiffs  and  defendants  as  tenants-in-common.  It  is  also 
found  that  the  agreement  A  has  no  reference  to  the  plaint-walL 

The  plaint  asks  that  the  part  of  the  wall  newly  raised  by  the  defend- 
ants shall  be  removed,  and  on  the  authority  of  Watson  v.  Gray  (1),  I  am 
of  opinion  that  plaintiffs  are  entitled  to  the  relief  asked  for.  It  is  true  that 
the  refusal  of  plaintiffs  to  give  the  required  permission  may  be  ill-natured 
and  that  the  raising  of  the  wall  will  not  really  harm  them;  but,  at  the 
same  time,  the  altered  w#ll  is  no  longer  the  same  wall  and  the  newly 
erected  portion  will  not  be  a  common  or  party  wall.  The  erection  of  it 
might  give  rise  to  inconvenience  and  quarrels. 

I  would  give  second  plaintiff  a  decree  for  removing  the  portion  of  the 
wall  newly  raised,  but  as  both  parties  have  set  up  false  pleas,  I  would 
direct  that  each  pay  his  own  costs  throughout. 

SUBRAMANIA  AYYAR,  J. — I  was  at  first  inclined  to  hold  that  the 
sound  view  to  take  with  reference  to  the  point  at  issue  was  that  adopted 
in  Brookes  v.  Curtis  (2).  There  the  Court  of  Appeal  of  New  York 
observe: — "The  fairer  view  and  the  one  generally  adopted  in  legislative 
provisions  on  the  subject  in  this  and  other  countries  is  to  treat  a  party- 
wall  as  a  structure  for  the  common  benefit  and  convenience  of  both  of 
the  tenements  which  it  separates,  and  to  permit  either  party  to  make 
any  use  of  it  which  he  may  require  cither  by  deepening  the  found- 
ation, or  increasing  the  height,  so  fur  as  it  can  be  done  without  injury 
to  the  other.  The  [W]  party  making  the  change,  when  not  required 
for  purposes  of  repair,  is  absolutely  responsible  for  any  damage  uhich  it 
occasions;  but  in  so  far  as  he  can  use  the  wall  in  the  improvement  of  his 
own  property  without  injury  to  the  wall  or  the  adjoining  property,  there 
is  LLO  good  reason  why  he  should  not  be  permitted  to  do  so.'5  On  further 
consideration,  however,  I  have  arrived  at  the  conclusion  that  the  better  rule 
to  lay  down  is  the  simpler  one  enunciated  in  Watson  v.  Gray  (1)  since  it 
will  compel  such  of  the  owners  of  party- walls  as  are  desirous  of  adding  to, 
or  otherwise  materially  interfering  with,  the  common  property  to  obtain  b$* 
forehand  the  consent  of  the  others  interested  in  it  to  the  change  being 
effected,  and  consequently  is  the  one  less  likely  to  lead  to  disputes  among 
joint  holders  of  party-walls.  I  agree,  therefore,  with  my  learned  colleague 
in  giving  a  decree  to  the  appellant  as  proposed. 


U)  I-.R   14  Ch.  D.  192.         (2)  City's  Cases  on  property,  Vol.  II,  pp.  225  226. 
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19  M.  40  (F.B.)-  5  M.LJ.  282. 
APPELLATE  CIVIL— FULL  BENCH  Nov.  1, 

Before  Sn  Aithur  J    H    Collins,  Kt  ,  Chief  Justice,  Mr    Justice  ~ 

Purler   and    Mr,    Justice    Shcphard  -     J? ULt 

IjENCH 

VALLABHA    VALIYA    RAMII    (Counter-petitioner),    Appellant    v 
VEDAPUHATTI    (Petitioner),    Respondent  *     [6th    anjl    7th    August, 
6tli    September,    24th   October   and    1st   November,    1895.]* 

7  ronsfer  of  Property  Act — Act  IV  of  1882,  Sections  87,  89.  92,  93 

A  mortgagor  who  has  made  default  in  payment  of  me  mortgage  money  with- 
in the  time  limited  by  the  decree  in  a  suit  for  redemption  is  not  entitled  to 
apply  for  execution  of  the  decree  after  the  time  limited. 

[Dili,  3  Bur  LT  134=8  Ind  Gas  96f=5  LBR  219  (220),  Not  F.,  21  MLJ  941 
(943)  =  10  MLT  422=(1911)  2  MWN  323;  F.,  35  C  683=9  CLJ  1  =12 
CWN  628,  R,  24  A  44  (65)  (F.B.);  25  C  703  (706),  36  C  122  (129)=8  CL 
T  547=13  CWN  36  (N):  25  M  7M  (256)  (F.B.);  25  M  300  (309)  (F.B.); 
27  M  40  (41),  3f>  M.  29  G55)=ll  Ind  Ca.  868=10  MLT  183;  1  A  LJ  300, 
7  ALJ  953  (954)=7  Ind  Cas  50,  21  AWN  194;  2  NLR  137  (143),  5  O. 
C  82  (84),  Com,.  31  M  3St  (360)=18  MLJ  259=3  MLT.  281,  D.  3  Bom, 
L  R  667  (669) ;  5  M  L  T.  76  (78)  ] 

SECOND  appeal  against  the  order  of  R  S.  Benson,  District  Judge  of 
South  Malabar,  on  civil  miscellaneous  appeal  No  122  of  1893,  reversing 
the  order  of  E  K  Krishnan,  Suboidinate  Judge  of  Palghat,  made  on 
miscellaneous  petition  No  706  of  1893  in  the  matter  of  original  suit  No  3 
of  1889. 

The  plaintiff  sued  to  redeem  a  kanom,  and  a  decree  was  passed 
directing  that  the  mortgage  premises  be  delivered  to  him  on  hia 
payment  of  the  mortgage  morjcy  to  defendant  No.  31  within  six 
[«]  months  of  the  final  decree,  and  providing  that  m  default  of  payment 
the  property  be  sold  The  money  was  not  paid  \\ithm  the  prescnbed 
period,  but  25  days  after  it  had  expired  the  plaintiff  paid  the  amount  into 
Court  and  got  possession  of  the  property  Defendant  No  31  refused  to 
receive  the  money,  and  now  prayed  that  the  propeity  should  be  restored 
to  her  on  the  ground  that  the  plaintiff  was  not  entitled  to  execute  the 
decree  after  the  expiry  of  the  period  limited  thereby. 

The  Subordinate  Judge  rejected  the  petition  with  reference  to  the 
ruling  in  Kanara  Kurup  v  Govinda  Kurup  (1),  and  he  directed  that  the 
property  should  remain  with  the  plaintiff.  On  appeal  the  District  Judge 
reversed  the  order  of  the  Subordinate  Judge  with  reference  to  the  ruling  in 
Elayadath  v.  Krishnan  (2) 

The  plaintiff  preferred  this  second   appeal. 

Srtnkaran  Nayar,  for  appellant. 

Sundara  Ayyar,  for  respondent 

The  second   appeal  came  on  for  hearing  before   SHEPHABD  and  BEST 
JJ.,  who  made  the  following  order  of  reference  to  the  Full  Bench; 
ORDER   OF   REFERENCE   TO   THE    FULL   BENCH 

The  decree  in  this  case  directs  that,  upon  the  plaintiff  paying  a  certain 
sum  into  Court  on  or  before  a  certain  day,  the  defendants  shall  deliver  up 
the  mortgaged  property  to  the  plaintiff,  and  "  that,  if  such  payment  is  not 
made  on  or  before  the  said  date,  the  said  property  be  sold  "  The  money 

*  Appeal  against  Appellate  Order  No    32  of  1894 
(i)   16  M    214  v  (2)   !3  M    *?• 
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was  not  paid  within  the  time  limited,  but  it  was  paid  into  Court  a  few  days 

Nov,l.  afterwards  and  the  property  was  put  into  the  possession  of  the  plaintiff. 
*  '  The  defendant  thereupon,  refusing  to  receive  the  money,  applied  for  res- 
FULL  toration  of  the  property  on  the  ground  that  it  was  no  longer  open  to  the 
•BENCH.  plain^»  after  the  expiration  of  the  time  limited,  to  apply  for  execution 
*  of  the  decree.  The  District  Judge  on  appeal  ruled  in  favour  of  the  defendant 
on  the  authority  of  the  decision  in  Elayadath  v.  Krishna  (1),  by  which  he 
held  that  the  case  was  governed.  In  the  case  cited  the  point  decided  was 
that  a  plaintiff,  haVfhg  a  decree  similar  to  that  now  before  us,  but  not  con- 
taining  any  direction  for  sale,  could  not  be  allowed  to  execute  it  after  the 
expiration  of  the  time  limited.  This  decision  is,  in  our  opinion,  open  to  grave 
doubt,  and,  as  there  are  other  decisions  in  conflict  with  it  and  the  question 
is  of  some  [42]  importance,  we  think  it  right  to  refer  it  to  a  Full  Bench. 
The  other  decisions  to  which  we  refer  are  to  be  found  in  Ramunni  v. 
Brahma  Dattan  (2),  Kanara  Kurup  v.  Govinda  Kurup  (3)  and  an  unreported 
case.  In  Calcutta  also  the  High  Court  has  taken  the  view  favourable  to  the 
decree-holder — see  cases  cited  in  Ajudhia  Perahad  v.  Baldco  Singh  (4). 

On  principle,  as  it  appears  to  us,  these  .decisions  are  right.  In  the 
terms  of  the  decree  itself  there  are  no  words  indicating  a  forfeiture  of  the 
mortgagor's  right  on  default  being  made  by  him  in  payment  within  the 
the  fixed  period.  It  is  for  his  benefit  that  the  term  for  payment  is 
introduced.  On  default  the  mortgagee  is  at  liberty  to  apply  for  an  order 
for  sale.  To  allow  him,  by  remaining  passive  after  default  made,  to  retain 
possession  notwithstanding  an  offer  of  the  mortgagor  to  redeem,  is  practi- 
cally to  hold  that  upon  default  made  he  becomes  absolute  proprietor.  The 
mortgagee  is  thus  placed  in  a  higher  position  than  he  would  be  if  there  were 
in  the  decree  a  direction  for  foreclosure  on  default,  for  in  that  caae  clearly 
the  direction  would  need  to  be  carried  into  effect  by  an  order  under  Section 
93  of  the  Transfer  of  Property  Act,  and  until  that  was  done  the  right  of  the 
mortgagee  would  not  become  absolute.  On  the  other  hand  according  to  the 
construction  placed  upon  the  decree  and  upon  the  Act  in  the  judgment  in 
Kanara  Kurup  v.  Govinda  Kurup  (3)  the  mortgagee  is  placed  in  such  a 
position  that,  while  he  can  always  recover  his  money  by  insisting  on  a 
sale,  he  cannot  gain  more  than  the  money  due  to  him  by  remaining  pas- 
sive and  not  applying  for  a  sale.  We  desire  to  adopt  the  reasoning  used 
by  Muttusami  Ayyar,  J.  in  Kanara  Kurup  v.  Govinda  Kurup  (3).  As  it 
must  be  admitted  that  the  mortgagor  may,  on  the  mortgagee  applying 
for  an  order  for  sale,  come  in  and  ask  for  time  or  offer  to  redeem  even  at 
the  last  moment  before  the  sale  is  concluded,  may  he  not  anticipate  the 
action  of  the  mortgagee  and  offer  to  redeem  before  a  sale  is  threatened? 

The  question  we  have  to  refer  is,  whether,  after  the  expiration  of  the 
time  mentioned  in  the  decree  and  before  any  order  for  sale,  the  mortgagor 
is  precluded  from  redeeming  the  property? 

The  case  then  came  on  for  hearing  before  the  Full  Bench. 

Mr.  K.  Brown  and  Sankaran  Nayar,  for  appellant. 

[43]  The  Advocate-  General  (Hon.  Mr.  Spring  Branson)  and  Sundara 
Ayyar,  for  respondent. 

JUDGMENT. 

COLLINS,  C.J. — The  question  referred  to  a  Full  Bench  by  SHEPHA&D 
and  BEST,  JJ.  is,  "  whether,  after  the  time  t mentioned  in  the  decree  and 
before  any  order  for  sale,  the  mortgagor  is  precluded  from  redeeming  the 

(I)  13  M,  267     (2)  15  M.  366  (370).     (3)  16  M,  214        (4)  21  C  818  (824). 
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property?"     The  decree  in  question   directs   that,    upon   the   plaintiff   (the 

mortgagor)  paying  a  oertam  sum  into  Couit  on  or  before  a  day  certain,  jsjOv   ]. 
the  defendants  (the  mortgagees)  shall  deliver  up  the  mortgaged  property  to 

the  plaintiff  and  "  that,  it  such  payment  he  not  made  on  or  before  the  said  FULL 

date,  the  said  property  be  sold  "     The  money  was  not  paid  within  the  time  BENCH 

limited,  but  it  was  paid  into  Court  after  that  date  and  the  property  waa  _„  " 

put  in  possession  of  the  plaintiff  under  the  decree.     The  mortgagee  refused  |0  Rf£5o 

to  receive  the  money,   and  applied  for  restoration  of  the  property  on  the  (F.B.) 

ground  that  it  was  no  longer  open  to  the  plaintiff,  after  the  expiration,  of  the  =** 

time  liinited,  to  apply  for  execution  of  the  decree.     The  District  Judge  ruled  I*? 
in  favour  of  the  mortgagee  on  the  authority  of  Elayadath  v    Knahna  (I). 

I  am  of  opinion  that  the  District  Judge  was  right  and  that  the 
decision  in  Elayadath  v  Krishna  (I)  is  good  law  The  Judges  in  that 
case  (MuTTUASAMi  AYYAR  and  PARKER,  JJ  ,)  held  that  the  application  by 
the  mortgagor  for  permission  to  pay  after  the  expiration  of  the  period 
fixed  in  the  decree  docs  not  full  under  the  proviso  of  Section  99  of  the 
Transfer  of  Property  Act  There  was  no  application  by  the  mortgagee 
for  foreclosing  the  right  of  redemption  Sections  92  and  93,  Transfer 
of  Property  Act,  must  be  read  together,  and  the  proviso  of  the  latter 
Section  has  no  application  when  the  mortgagee  does  not  apply  for  fore- 
closure or  when  the  original  decree  does  not  contain  the  last  clause 
mentioned  in  Section  92  The  case  of  Ramunni  v  Brahma  Dattan  (2)  is 
not  in  conflict  with  Elayadath  v  Krishna  (1).  In  Ramunni  v  Brahma 
Dattan  (2)  the  jenmi  land  m  Malabar  sued  in  1886  to  redeem  a 
kanom  of  1849  and  obtained  a  decree  which  merely  directed  the 
surrender  of  the  land  to  the  plaintiff  on  payment  of  a  oeitain  sum 
within  three  months  from  date  of  decree  The  decree  remained  unexe- 
cuted, the  money  not  having  been  paid  The  jenmi  brought  another 
suit  to  redeem  the  same  kanom,  and  the  Court  held  the  slut  was  not  barred 
by  the  former  decree  The  question  was  referred  awing  to  the  observations 
[II]  of  MUTTUSAMI  AYYAR,  J  in  Kanarq,  Kurup  v  Oovinda  Kurup  (3) 
but  it  is  to  be  observed  that,  although  both  Judges  (MuTTtiSAMi  AYYAR 
and  BEST,  JJ,)  were  of  opinion  that  the  order  appealed  against  could  not 
be  supported,  they  differed  m  their  reasons — BEST,  J  holding  that,  as  the 
defendants  (the  mortgagees)  had  accepted  the  amount  tendered  by  the 
plaintiff,  the  defendants  must  be  held  to  have  waived  their  right  to  object 
to  the  same  as  paid  out  of  time  MUTTUSAMI  AYYAU,  J  apparently 
overlooked  the  decision  in  Elayadath  KriBhna  (1),  and  m  his  judgment 
observed  that,  the  mortgagee  never  having  obtained  an  order  for  sale  under 
Section  93  of  the  Transfer  of  Property  Act,  the  mortgagor's  right  of  re- 
demption never  became  extinct  and  the  necessity  for  the  sale  was  obviated 
by  payment  before  any  order  was  made  under  Section  93.  I  do  not  think 
that  was  the  question  the  learned  Judge  had  to  decide.  The  point  in 
dispute  was,  whether  the  plaintiff,  who  had  made  default  in  payment  of 
the  money  within  the  time  fixed  by  tne  decree,  had  a  right  to  apply  for 
execution  of  that  decree  after  the  tirne  limited,  and  I  am  clearly  of  opinion 
that  he  had  no  such  right  in  execution  The  cases  cited  m  the  Calcutta 
reports  do  not  appear  to  me  have  a  material  bearing  on  the  point  m 
question,  and  the  Bombay  decisions  appear  to  support  the  decision  in 
Elayadah  v  Krishna  (1). 

I  answer  the  question  referred  in  the  affirmative  so  far  as  it  relates 
to  the  execution  of  the  de6ree  It  appears  to  me  that  the  terms  of  the 

(i)  13  M    267  (2)  15  M.  3^6  (370)  (3)   rf  M   214 
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reference  are  somewhat  too  wide,  as  the  defendant's  only  contention1  to 
,Nov»  1.  the  case  was  that  it  was  not  open  to  the  plaintiff  after  the  time  limited  to 

apply  for  execution  of  the  decrfce,  and  that  question  I  have  decided  ill 

FULL      favour  of  the  defendant. 

BENCH.          PARKBR,   J.-~The   question   referred   to  the  Full  Bench   is   whether, 
•rr-       after  the  expiration  of  the  time  mentioned  in  the  decree  and  before  any 
(FJM     ONtor  *or  sale,  the  mortgagor  is  precluded  f  mm 'redeeming  the  property. 

_I$*  In  the  case  which  gave  me  to  the  reference  the  decree  directed  that, 

M.  l~fl»  u£on  the  mortgagor  (plaintiff)  paying  a  certain  sum  into  Court  on  or  be- 
st*, fore  a  certain  day,  defendants  should  deliver  up  the  mortgaged  property 
to  plaintiff,  and  that  if  such  payment  were  not  made  on  or  before  the 
said  date,  the  property  be  sold.  The  jnoney  was  not  paid  within  the 
time  limited,  but  it  was  paid  [18]  on  a  later  elate  and  the  Court  put 
plaintiff  into  possession.  The  mortgagee  refused  to  receive  the  money 
and  applied  for  restoration  on  the  ground  that  it  was  no  longer  open  to 
plaintiff  after  the  expiration  of  the  time  limited  to  apply  for  execution  of 
the  decree.  The  District  Judge  decided  in  defendanta'  favour  on  the 
strength  of  the  ruling  in  Elayadath  v.  Krishna  (I).  The  learned  Judges 
who  made  this  reference  to  the  Full  Bench  consider  that  this  ruling  is 
in  conflict  with  the  cases  in  Ramunni  v.  Brahma  Dattan  (2)  and  Kanarq 
Kurup  v.  Oovind  Kurup  (3),  and  also  refer  to  Ajudhia  Pershad  v.  Baldeo 
Singh  (4)  which  later  deci&ions,  they  state,  they  would  prefer  to  follow. 
Elayadata  v.  Krishna  (1)  Manavikraman  v,  Vnniappan  (5),  Ramunni 
v.  Brahma  Dattan  (2),  Kanara  Kurup  \.  Oovind  Kurup  (8),  ftamasami 
v.  Sami  (6),  Poresh  Nath  Mojumdar  v.  Ramjodu  Mojumdar  (7),  Ajudhia 
Pershad  v.  Baldeo  Singh  (4),  Mahant  Ishwargar  v.  Chudasama  Manabfai 

(8)  and  Patloji  v.  Oanu  (9)  were  referred  to  in  the  argument.     It  will  be 
observed  that  both  the  Calcutta  cases  were  suits  by  the  mortgagee,  whereas 
all  the  Madras  and  Bombay  cases  were,  like  the  present,   suits  by  the 
mortgagor.     It  does  not,  appear  to  me  that  the  Calcutta  cases  have  any 
application.     The   first    Poresh   Nath   Mojumdar   v.    Ramjodu    Mojumdar 
(7)  was  a  foreclosure  action  in  which  plaintiff  got  possession  without  taking 
the  proceedings  prescribed  by  Section  87  of  the  Transfer  of  Property  Act. 
It  was  held  that  as  he  had  not  done  so  it  was  still  open  to  the  mortgagor 
(defendant)  to  redeem.    In  the^  second  case  Ajudhia  Pershad  v.   Baldeo 
Singh  (4)  it  was  held  that  an  application  by  plaintiff  (mortgagee)  for  sale 
under  Section  89  did  not  require  to  be  in  the  form  prescribed  in  Section 
235,  Code  of  Civil  Procedure,  and  was  of  the  nature  of  an  application  for 
a  decree  absolute. 

The  Bombay  cases  are  in  accord  with  Elayadath  v.  Krishna  (I)  and 
Manavikraman  v.  Vnniappan  (5).  In  the' former  (Mahant  Ishwargar  v, 
Chudasama  Manabhai  (8) )  it  was  h$ld  that,  the  Court  in  execution  cquld 
not  extend  the  time  fixed  by  the  decree,  and  in  the  latter  Patloji  v.  Oanu 

(9)  that  the  ttime  ran  from  the  date  of  the  original  decree.     In  the  Utter 
case  the  decree  directed  that,  if  [M]  the  money  be  not  paid  within  the 
time  limited,  the  plaintiff  (mortgagor)  should  he  for  ever  foreclosed. 

Passing  to  the  Madras  cases,  it  does  not  appear  to  me  that  tfca 
decision  m  Ramunni  v.  Brahma  Dattan  (2)  is  in  conflict  with  Elayadath 
v.  Krishna  (1).  The  former  case  Ramunni  v.  Brahma  Dattan  (2)  was 
one  of  a  second  suit  for  redemption  by  the  plaintitf  (mortgagor).  The 
first  suit  had  remained  unexecuted  since  plaintiff  had  not  paid  the  money 


(8)  13  B.  106.         (9)  15  B.  370.  < 
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within  the  time  limited      The  decree  contained  no  declaration  as  to  foie- 

closure  or   sale      It   was  held  that,    though   the   first   decree   could  not   be  Nov.  1. 
executed,    the    relation    o-f    mortgagor    and    mortgagee    still    continued    to       ^_ 

subsist   until    it   was   terminated   either   by   foreclosure   or   sale,    and    hence  FuLL1 

that  a  second   suit  for  redemption  \vould   he      This  decision  is  not   mcon-  BENCH. 
Slstent  with   Klayadath  v     Krishna   (1),    which    simply   held  that   a   decree       _^« 

could  not  be  executed  after  expiration  of  the  time  limited,  or  with  Rama-  If  M.  40 

aami  v     8 ami   (2),   where  it  was  held  that  no  second   suit  would  he  since  (FJI.) 

that  first  decree  directed  that,   if  the  money  be  not  paid  within  the  time  m.^5  • 
limited,    redemption   should  be   barred  ^Jj     f 

It  is  however  difficult  to  reconcile  the  decision  in  Kanara  Kurup  v 
Oovinda  Kurup  (3)  with  the  eaiher  decisions  Jn  that  case  the  mort- 
gagor (plaintiff)  obtained  a  decree  for  redemption  on  16th  March  1R89  by 
which  six  months'  time  was  given  for  the  payment  of  the  sum  fixed  The 
Appellate  Court  simply  confirmed  the  original  decree  in  June  1890,  but 
the  appellate  decree  gave  no  extension  of  time  for  the  payment  of  the 
money  notwithstanding  that  an  application  foi  further  time  bad  been 
made  by  the  plaintiff  in  an  execution  petition  put  in  in  February  1890 
This  petition  had,  howeAror,  been  presented  after  the  time  fixed  by  the 
original  decree  had  expired  The  Subordinate  Judge  executed  the  decree 
on  the  ground  that  plaintiff's  right  to  relief  could  only  be  extinguished  by 
an  order  under  Section  98  of  the  Transfer  of  Property  Act  It  seems  to 
me  that  the  order  of  the  Subordinate  Judge  to  execute  the  decree  after  it 
was  at  an  end  was  wrong.  See  Elayadath  v  Krishna  (1),  Mahant  Ishwra- 
gar  v.  Chudaaama  Manabhai  (4),  and  Patloji  v  Ganv  (f))  On  a  Letter's 
Patent  Appeal  being  preferred,  the  learned  Judges  upheld  the  action  of 
the  Subordinate  Judge  in  executing  the  decree,  but  on  different  grounds. 
[47]  Best,  J  was  of  opinion  that  as  defendants  had  accepted  the  money 
they  must  be  held  to  have  waived  their  right  to  ob]oct  to  the  sum  as  paid 
out  of  time,  while  MUTTUHAMT  AYY^R,  J  ,  held  thnt,  as  the  mortgagee 
never  obtained  any  order  for  sale  and  as  tho  money  was  paid  before  the 
equitv  of  redemption  was  extinct,  the  older  of  the  Subordinate  Judge  wu« 
right 

Tn  the  ease  which  gave  nso  to  the  present  lofcienoe  the  mortgagee 
has  refused  to  accept  the  money  anfl  therefore  cannot  be  said  to  have 
waived  his  right  The  spool al  ground  on  which  BERT,  J  baaed  his  decision 
does  not  apply  horo  With  regard  to  (ho  judgment  of  MI/TTUSAMI  AYYAR, 
J  I  can  only  any  with  groat  deference  that  T  think  the  learned  Judge 
overlooked  the  decisions  in  Elayadtith  v  Krishna  (1)  and  Manavilrainan 
v.  Unniappan  (6)  and  mistook  the  leal  question  that  was  before  him 
In  all  the  remarks  that  he  makes  as  to  tho  scheme  of  the  Transfer  of  Pro- 
perty Act  I  entirely  agree  T  also  agreo  that  the  mortgagor  oan  redeem 
at  any  time  before  the  right  of  redemption  becomes  extinct  either  under 
the  Transfer  of  Property  Act  or  by  the  Law  of  Limitation  But  the 
question  under  consideration  was  one  of  procedure,  not  of  substantive 
law,  and  though  the  plaintiff  could  bring  a  second  suit  for  redemption 
(provided  such  a  suit  be  not  barred),  or  might  pa>  the  money  into  Court 
if  defendant  applied  for  sale,  T  do  not  see  how  this  right  to  do  either  of 
these  things  can  affect  the  Law  of  Limitation  and  enable  him  to  execute  a 

redemption  decree  after  the  expiration  of  the  time  limited. 

. • i 

(i)  13  M.  267  (z)  17  M.  96.  (3)  16  M    214 

(4)   13  B.  106  (5)   15  B   370.  (6)   15  M.  170. 
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of  apptying  for  salc  after  the  time 


i  . 

Tslnv  1     the  defendant-mortgagee,  and  if  he  does  not  choose  to  exercise  that  right 
_1       he  cannot  be  compelled  to  do  so.     He  may  prefer  to  remain  in  possession, 
FULL     and  may  Consider  that  he  could  not  find  a  better  investment  for  his  capital 

BENCH.  &  he  were  Paid  off-     He  ma^  (tt  is  true^  be  comPe!led  to  accept  payment 
_    '  if  the  mortgagor  pays  the  money  into  Court  within  the  time  limited  or 

19M.40    succeeds,  after  the  expiration  of  that  time,  in  a  second  redemption  suit. 

J(F,B.)      But  if  he  prefers  to  retain  the  property,  he  need  not  apply  for  sale,  and 

Rflf'j     ke  ma«v   P°ssibty   *10Pe  *kat  tlie  r*£kt  °*  redemption   will    become  barred 

«  282*f  *    before  the  mortgagor  is  in  a  position  to  sue  again. 

I  find  it  impossible  to  reply  to  the  question  referred  to  the  Full  Bench 
by  a  simple  affirmative  or  negative.  If  ty  the  question  is  [48]  intended 
"  Is  the  mortgagor  precluded  from  executing  the  decree?"  jl  would 
answer  in  the  affirmative;  but  if  the  question  be  "Is  he  precluded  from 
redeeming  the  property  9"  the  answer  seems  to  be  that  it  all  depends  upon 
the  circumstances  of  the  case.  Provided  the  mortgagor's  right  of  redemp- 
tion be  not  extinct  he  can  bring  a  fresh  suit,  or  he  can  redeem  if  the  moiib- 
gagee  applies  for  sale;  but  he  cannot  himself  apply  for  execution  of  the 
decree  after  the  expiration  of  the  time  limited. 

I  would  reply  to  the  referring  Bench  accordingly.  In  the  case  under 
reference  it  seems  to  me  that  the  decision  of  the  District  Judge  was  right. 
SHEPHAHD,  J.  —  The  question  raised  by  this  reference  is  stated  in 
terms  larger  than  the  actual  case  requires.  The  precise  question  should 
have  been  whether,  under  the  circumstances  mentioned,  the  mortgagor  is 
precluded  from  redeeming  the  property  under  the  decree.  This  question, 
however,  almost  necesarily  involves  the  larger  question,  what  remedy  i* 
open  to  the  mortgagor  after  the  expiration  of  the  time  limited  by  the  decree 
for  the  payment  of  the  mortgage  money.  That  the  right  of  the  mortgagor 
still  remains,  notwithstanding  the  expiration  of  the  period  so  fixed,  there 
can  be  no  doubt.  Whether  the  decree  be  made  in  a  suit  by  the  mort- 
gagee or  in  the  mortgagor's  suit  for  redemption,  whether  the  decree  con- 
tains a  direction  for  sale  or  a  direction  for  foreclosure,  it  is  equally  open 
to  the  mortgagor  to  come  in,  on  an  application  being  made  by  the  mort- 
gagee either  under  the  87th  or  under  the  93rd  section,  and  pay  the  mort- 
gage money  into  Court.  The  93rd  section  contains  an  express  provision 
indicating  that  the  right  of  redemption  is  extinguished  only  upon  the 
passing  of  an  order  absolute  for  foreclosure  or  n  similar  order  for  sale 
under  the  provisions  of  the  same  section.  And  even  after  such  latter 
order  has  been  passed,  there  still  remains  to  the  mortgagor  the  right, 
which,  under  the  provisions  of  the  Civil  Procedure  Code,  every  judgment- 
debtor  has,  to  prevent  the  sale  by  paying  money  into  Court.  While  it  is 
thus  clear  that  the  mortgagor,  when  put  on  the  defensive  by  a  hostile 
application  made  on  the  mortgagee's  behalf,  has  the  means  of  making 
good  his  right  of  redemption  at  any  time  before  the  actual  sale  takes  place, 
it  has  to  be  seen  in  what  manner  lie  can  assert  his  right  against  a  mort- 
gagee \yho  remains  quiescent  and  makes  no  application  for  an  order 
absolute.  The  93rd  section  of  the  Act,  which  is  supplementary  to  the 
preceding  section  and  has  [49]  to  be  road  with  it,  says:  "  if  payment 
is  made  of  such  amount  and  of  such  subsequent  costs  as  are  mentioned 
in  Section  94,  the  plaintiff  shall,  if  necessary,  be  put  into  possession  of 
the  mortgaged  property/'  A  like  provision  &s  contained  in  the  87th  and 
in  the  89th  sections,  except  that  in  the  latter  a  payment  "  on  the  day 
fixed  as  aforesaid  "  is  pre-supposed.  Although  the  language  of  the  other 
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two  sections  is  not  so  precise,  1  think  it  is  evidently  intended  that  in  all 

three  cases  alike  the  payment  is  to  be  made  on  the  day  fixed      That  being    Nov.  1. 

BO,    the    mortgagor   having    lost    the    opportunity    of    recovering   possession       

under  the  first  paragraph  of  the  93rd  section,  must,  unless  the  proviso  can      FULL 
be  called  in  aid,   assert  his  right  of  redemption  otherwise  than  under  the    BENCH. 

decree      The  proviso  in  the  93rd  section  authorizing  the  Court  upon  good       

cause  shown  to  postpone  the  day  fixed  for  payment  is  similar  to  that  in  *?.M:  & 
the  87th  Section,  but  curiously  in  the  89th  section,  which  IB  the  section  ^.5 
declaring  the  course  to  be  taken  in  the  case  of  a  decree  for  sale,  there  is  M.  L.  J. 
no  such  proviso  It  is  quite  clear,  as  was  pointed  out  in  Elayadath  v.  Ztt. 
Krishna  (1)  that  the  proviso  cannot  be  intended  to  operate  except  in  cases 
where  the  decree  for  redemption  contains  u  clause  similai  to  that  pre- 
scribed by  the  Ircst  paragraph  of  the  92nd  section  Reading  the  87th 
section  and  the  93rd  section  together,  I  also  think  that  the  proviso  was 
only  intended  to  come  into  play  \\hen  an  application  has  been  made  by  thr 
mortgagee  for  the  final  order  to  which  he  may  be  entitled  That  seerns  to 
have  been  the  opinion  of  the  learned  Judges  who  heard  the  appeal  in  Elaya- 
dath v.  Knnhna  (1),  (see  also  Mahani  lnhu,aiyai  v  Chudawma  Manabhai 
(2)  The  point  did  not  arise  for  decision,  because  the  decree  under  con- 
sideration stopped  short  with  the  order  for  payment  of  the  mortgage  money 
within  three  months  and  contained  no  order  for  sale  on  default  In  the 
two  cases  where  it  WHS  held  that  the  mortgagor  could  proceed  under  the 
decree  even  after  the  lapse  of  the  six  months,  the  judgments  are  not 
founded  on  the  proviso  enabling  the  Court  to  give  time  In  the  Madras 
case  Kanara  Kurup  v  Govmda  Kurup  (3)  MrTTrsAMi  AYYAR,  J  ,  dwells 
on  the  circumstance  that  the  mortgagor's  right  of  redemption  is  not  lost 
until  the  actual  sale  takes  place  The  learned  Judge  says  the  real 
question  is  "  whether  on  the  expiration  of  six  months  the  [50]  right  of 
redemption  becomes  extinct  under  TV  of  1882  "  With  great  deference 
I  must  say  that  I  do  not  think  that  was  the  real  question  which  he  had 
to  decide  What  he  had  to  deteimine  was  whether  the  mortgagor,  not 
having  applied  within  the  six  months,  was  entitled  to  an  order  for  the 
delivery  of  the  mortgaged  property  on  payment  of  the  mortgage  money 
Undoubtedly  the  mortgagor  had  not  lost  his  right  of  redemption,  but  it 
did  not  follow  that  he  was  entitled  to  make  it  good  by  an  application  for 
execution  of  the  decree  The  possibility  of  a  second  suit  for  redemption 
being  brought  does  not  seem  to  have  been  noticed  In  the  Calcutta  case 
Poreah  Nath  Mojumdar  v  l^am^odu  Mojumdar  (4),  the  decree  had  been 
made  m  a  foreclosure  suit,  and,  although  after  the  expiration  of  the  six 
months  no  order  absolute  was  made  under  the  87th  Section,  the  mort- 
gagee obtained  an  order  and  under  it  got  possession  The  mortgagor 
subsequently  brought  the  money  into  Court  and  applied  for  redemption 
of  the  property.  In  this  case  again,  as  it  appears  to  me,  the  right  of 
redemption  was  clearly  not  lost  to  the  mortgagor.  The  Court,  proceeding 
partly  on  the  English  cases,  held  that  the  mortgagor's  application  ought 
to  be  allowed  A  lucid  statement  of  the  English  practice  in  foreclosure 
suits  is  given  by  the  late  Master  of  the  Rolls  in  Campbell  v  Holyland 
(5)  According  to  that  practice  the  Court  has  a  discretion  to  enlarge  the 
time  for  payment.  This  may  be  done  either  on  the  independent  motion 
of  the  mortgagor,  or  on  the  hearing  of  an  application  to  make  the  fore- 
closure absolute;  Alden  v.  Foster  (6),  Jones  v  Creswick  (7)  Even  after 

(i )   13  M    267,  268  (2)   13  B    109  (j7  16  M~2i4  (218), 

(4)  16  G :  246.  (5)  LR    7  Ch.  D    168 

(6)  5  Beay.  592.  (7)  9  Sim.  307, 
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1105      ^e  foreclosure  is  made  absolute,  it  is  only  in  point  of  form  that  the  order  is 

Nov.  1.   **na*'  *or  ^ie  ^ourt  8tiH  *ias  a  discretiou  to  treat  the  parties  as  mortgagor 

w 1    '   and  mortgagee.     The  practice  prescribed   by   the  Act   so  far  follows   the 

FULL      English  practice  that  in  a  foreclosure  or  redemption  suit  there  is  first  an 

BENCH,   interim  order  fixing  a  time  for  payment,  und,  secondly,  a  final  order  for 
foreclosure  absolute.     Until  this  latter  is  passed  under  the  87th  or  93rd 

19M.40    section,    as   the   case   may   be,    I   do   not   think   the   mortgagor's   right   of 
(FJB.)      redemption   is   lost;    but,    except   in   the   provision   already    mentioned,    I 

M  *lf  J.  do  not  find  anything  in  the  Act  to  justify  the  notion  that  the  English 
2g2!  practice  as  to  enlarging  the  time  for  payment  was  intended  to  be  followed. 
In  that  practice  a  wide  distinction  is  [51]  made  between  foreclosure  suits 
and  redemption  suits,  applications  for  enlargement  being  rarely  granted  in 
the  latter  case.  See  Faulkner  v.  Bolton  (1),  where,  on  default  of  payment, 
the  Vice-Chancellor  refused  to  allow  the  plaintiff  to  redeem  and  dismissed 
the  bill  No  sign  of  such  a  distinction  is  to  be  found  in  the  Act.  It 
appears  to  me  that,  if  the  Legislature  had  intended  that  the  mortgagor 
should  be  allowed  to  come  in  after  the  day  fixed  and  apply  on  his  own 
motion  for  enlargement  of  the  tune,  they  would  have  recognized  this 
distinction  and  framed  some  rules  for  the  guidance  of  the  Court.  It  is 
only  reasonable  to  hold  that  the  mortgagor,  in  seeking  to  take  advantage 
of  the  decree,  should  be  kept  .strictly  to  its  terms,  and  that  on  the  other 
h$nd,  the  mortgagee  should  not,  perhaps  many  months  after  the  passing 
of  the  fixed  day,  be  called  upon  without  notice  to  find  >i  fresh  investment 
for  his  money. 

This  view  of  the  law  is  supported  by  the  series  of  cases  in  which  it  has 
been  held  in  this  Court  that  a  mortgagor,  not  having  prosecuted  the  decree 
obtained  by  him  in  a  redemption  suit,  is  at  liberty  to  bring  a  second  suit 
for  redemption,  for,  if  these  cases  are  good  law,  the  mortgagor  cannot 
complain  that  he  is  without  a  remedy.  According  to  those  cases  5am t 
v.  Somsundram  (2),  Periawfi  v.  Angappa  (B)  and  Karuthamvni  v.  Jaganatha 
(4),  Ramunni  v.  Brahma  Dattan  (5)  and  Ramasami  v.  8awi  (6),  the 
mortgagor  who  has  let  pass  the  time  for  executing  his  decree  is  in  much 
the  same  position  as  a  mortgagor  in  England  whose  suit  has  been  dis- 
missed for  want  of  prosecution  The  principle  involved  in  them  derives 
a  qualified  support  from  the  observation  of  the  Judicial  Committee  in 
Hari  Ravji  Chiplun  Kar  v.  Shapurji  Hormaaji  Shet  (7)  where  the  case 
in  Periandi  v.  Angappa  (3)  was  cited  in  argument  It  seems  to  me  that 
it  is  too  late  for  us  to  question  those  cases.  It  was  pointed  out  that 
in  them  the  decrees  under  consideration  contained  no  direction  for  sale 
or  foreclosure,  but  in  my  opinion  the  addition  of  such  a  direction,  inasmuch 
as  it  does  not  by  itself  extinguish  the  right  of  redemption  makes  no 
difference.  Apart  from  these  cases,  I  should,  for  the  reasons  already 
stated,  arrive  at  the  same  conclusion  fts  to  the  rights  of  a  mortgagor  under 
his  decree.  If  the  mortgagor  is  -  [82]  left  in  this  position  that  he  can 
neither  proceed  upon  the  decree  nor  institute  another  suit,  he  is  after 
all  in  no  worse  position  than  a  mortgagor  in  England  whose  suit  for 
redemption  has  been  dismissed  for  other  reasons  than  want  of  prosecution. 
If  he  is  in  possession,  his  rights  are  fully  protected  under  the  provisions  of 
the  Act  If  the  possession  is  with  the  mortgagee,  the  mortgagor  has  only 
himself  to  blame  if  he  has  not  been  careful  to  conform  to  the  terms  of'  the 
decree  for  which  he  himself  asked.  Where  the  decree  has  been  made  in 


(i)  7  Sim.  319-  (2)  6  M.  119.  (3)  7  M,  423. 

(4)  8  M.  478-  (5)  15  M.  3<*  '" 

(7)  10  B.  461  (465).         (8)  i6€C.  246. 
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a  foreclosure  suit)  as  in  Poresh  Nath  Mojntudat  u    liamjodu  Mojumdar  (8)  1896 

it -must   be   adhntfced  that  there   nuiy    be    moiu   hardship      On   that   case,  j^jov    j 

however,   it  is  not  necessary    to  give   mi  opinion      For  the  reasons  stated  '. 

I  think  that  the  question  whether  the  mortgagor  is,  attei  the  day  fixed  m  FULL 

the  decree  for  redemption,  precluded  trom  taking  action  under  his  decree,  BENCH. 

must  be  answered  in  the  affirmative  

[This  second  appeal  having  come  on  ior  hnal  disposal,  the  Court  delivered  19M.40 

judgment  dismissing  it  with  costs  J  ^F'?'^ 

M/L  J- 
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APPELLATE  CIVIL 
Before   Mr     Justice   Best   and  Mr     Justice    Subramania   Ayijar 


AMBALAVANA   PANDARAM    (Plaintiff),    Appellant   v     VAGUHAN 
AND  OTHERS  (Defendants),  Respondents  *     [28th  March,   1895,] 

Limitation  Act — Act  XV  of  1877,  Schedule  If,  Article  116— $itit  for  rent — Registered 
contract  signed  by  lessee  only 

In  j  bint  toi   rent  acci  lied  due  mure  than  thiee  years  before  the  date  ol  the 

plaint,  it  appeared  that  the  contract  between  the  landlord  and  tenant  was  cum 
prised  in  a  registered  document  which  was  signecl  only  by  the  latter 

Held,  that  the  suit  was  not  barred  by  limitation 

IR,  25  3J  55=11  MLJ  318  (321).  24  M  L  J  54  (59)  =  1913  MWN  303  (307), 
Coni.,  14  Ind  Las  184=11  'VI  L  T  276=(1912)  MWN  652  (653),  D.,  30 
M  322—17  M  L  J  395=2  M  L  T  270  1 

{SECOND  appeal  against  the  decree  of  C  Gopalan  Nayar,  Subordinate 
Judge  of  Madura  (East),  in  appeal  suit  No  339  ot  1893,  leveismg  the 
decree  of  H.  Krishna  Ran,  District  Munbit  of  Madura,  in  original  suit 
No  164  of  1892 

[53]  Suit  b^  a  landlord  against  Ins  tenant  for  rent.  The  contract 
between  the  landlord  and  tenant  uas  contained  in  a  registered  document 
signed  by  the  latter  onl^  The  rent  had  accrued  due  more  than  thiee 
years  before  the  institution  of  the  suit 

The  District  Munsif  passed  a  dcciee  for  the  plaintiff,  The  Subor- 
dinate Judge  on  appeal  reversed  this  decree,  holding  that  the  suit  was 
barred  by  limitation. 

The  plaintiff  preferred  this  second  appeal 

Knshnaaami   Ayyai ,    for   appellant 

Mr    Gantz,  for  respondent 

JUDGMENT 

The  only  question  is  whether  fche  claim  foi  rent  more  than  three 
years  prior  to  suit  is  time-barred  Plaintiff's  contention  is  that  it  IB 
not,  as  the  document  is  registered  and  therefore  Article  116  is  applicable, 
the  rent  being  for  a  penod  within  six  >ears  prior  to  the  suit.  The  Sub- 
ordinate Judge  has  held  Article  116  to  be  inapplicable  on  the  authority  of 
the  decision  of  KERNAN  and  BRANDT,  JJ  ,  in  Ramaaartn  ("hettt  v  Suhka- 
nada  Chetti  (1)  This  decision  is,  hovvevei,  not  repoited  in  the  authorized 
Law  Reports,  and  is  consequently  not  a  binding  authority  See  Act 
XVIII  of  1875,  Section  3  Were  it  otherwise,  \\e  should  have  felt  it  our 
duty  to  have  referred  the  question  for  decision  In  the  Full  Bench,  as  we 
are  very  clearly  of  opinion  ttl"at  the  decision  referied  to  is  erroneous  In 

*Second  Appeal  No    1337  of   1804 
(i)   i.  M.LJ.«737 
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our  opinion  a  contract  which  has,  in  faot,  been  registered  is  no  less  a 
"  contract  in  writing  registered  "  within  the  meaning  of  Article  116,  be- 
cause it  bears  the  signature  of  only  one  of  the  parties  in  the  absence  of 
any  statutory  provision  requiring  the  signatures  of  both  parties. 

We  are  of  opinion  that  the  ?-egistration  in  the  present  case  is  sufficient 
to  bring  the  present  suit  within  the  provisions  of  Article  116,  and  conse- 
quently the  claim  for  rent  for  fasli  1295  and  1296  is  not  barred, 

We  must  set  aside  the  decree  of  the  Subordinate  Judge,  and  restore 
that  of  the  District  Murisif. 

Appellant  will  have  his  costs  in  this  Court  and  in  the  lower  appellate 
Court. 


19  M.  54. 

[Bi]   APPELLATE   CIVIL. 
Re/ore  A//.  Justice  Shephard  and  Mr.  Justice  Best. 


VENKATANARASIMHA   NAJDU   (Plaintiff  and   Petitioner),   Appellant   v. 

PAPAMMAH  (Defendant  'and  Counter-Petitioner),  Respondent  * 

[17th  September,  1895.] 

Decree,  construction  of — Application  for  execution  by  defendant — Previous  orders  as 
applied  for  by  defendant — Present  objection  by  plaintiff  to  continued  execution  on 
beltalf  of  defendant — '  Res  juclicata.' 

Although  a  decree  does  not  in  terms  give  a  certain  relief  yet  if  it  is  construed 
in  orders  parsed  upon  it  as  having  given  that  relief,  it  is  not  competent  to  the 
Court  on  subsequent  application  to  treat  those  orders  as  erroneous  and  put  an- 
other construction  on  the  decree 

[F.,  20  M.  289  (292);  24  M  683  (684)^11  ML.T  432;  R.,  14  tnd.  Cas  264=24  ML. 
I.  545  (547)~3  SLR  133  (135);  D.,  \7  \\.LJ  423  (431);  48  P.R.  1900=1900 
PL.R.  (418)1 

APPKAL  under  Letters  Patent,  Suction  15,  against  the  judgment  of 
DAVIEH,  J., dismissing  an  appeal  against  the  order  of  O.  T.  Mackenzie, 
District  Judge  of  Kistna,  in  miscellaneous  appeal  No.  661  of  1891,  by 
which  an  order  of  C.  Hangayya  Pantulu  on  miscellaneous  petitions  Now. 
1239  and  1550  of  1891  v\as  affirmed. 

The  last  mentioned  petitions  were  preferred  respectively  by  the  plain- 
tiff and  defendant  in  original  suit  No.  383  of  1877.  In  that  suit  the 
plaintiff  sued  to  establish  his  right  to  open  and  keep  open  the  mouth  of  a 
channel  leading  to  a  village  in  his  estate  and  a  decree  was  passed  by 
which  it  was  declared  "  that  the  plaintiff  is  entitled  to  take  through  the 
channel  in  question  the  flood  water  of  the  Tammileru,  but  to  take  none 
of  the  clear  water;  that  for  this  purpose  he  is  entitled  to  extent  none 
channel  343  yards  from  the  spot  locally  known  as  '  ene  '  parallel  to  the 
bank  of  the  river  on  which  the  channel  is,  and  to  take  such  measures 
as  may  be  necessary  for  diverting  the  flood  water,  but  none  of  the  clear 
water;  that  the  channel  shall  not  be  more  than  5  yards  2  feet  and  2 
inches  wide  at  the  mouth  with  a  '  floor  '  sufficiently  to  prevent  clear 
water  passing  and  that  the  taking  of  clear  water  to  the  injury  of  the 
interests  of  the  village  of  Vengur  shall  be  at  his  risk." 

"•Letters  Patent  Appeal  No.  31  of  1804. 
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[66]  In  1883  and  1886  the  plaintiff  presented  applications  for  exe- 
oution.  of  the  decree  by  the  erection  ot  the  '  floor  '  therein  referred  to,  but  gEp  17 

they  were  not  proceeded  with.     In  1885  the  defendant  made  an  application       L 

with   the   same   object;    the   plaintiff   thereupon   objected    that    it   was   not     APPEL- 
competent  to  the  defendant  to  make  the  application,  but  the  Court  made       LATE 
an  older  that  the  '  floor"'  should  be  constructed  and  the  plaintiff  did  not      CiVIL1. 

appeal      In   1887  on  the  application  of  the  defendant  which  was  opposed       

by  the  plaintiff,  the  Court  applied  a  Commissioner  foi  the  execution  of  the  W  M.  M. 
decree,  and  under  similar  circumstances  the  Couit  in  1890  appointed 
another  Commissioner  to  construct  the  '  flooi  '  in  accordance  with  the 
decree.  The  plaintiff  now  applied  to  stop  the  work  which  had  been 
begun  alleging  that  the  decree  was  declaratory  only  and  did  not  determine 
the  height  of  the  '  floor  '  to  be  erected 

The  District  Munsif  was  of  opinion  that,  although  the  decree  was 
declaratory  and  not  •  capable  of  execution,  the  orders  above  referred  to 
were  binding  on  him  and  that  the  woik  should  proceed  With  regard  to 
the  height  of  the  erection,  he  pointed  out  that  the  suit  went  on  second 
appeal  before  the  High  Court  by  which  an  order  was  made  for  the  trial 
of  an  issue  relating  to  that  matter,  and  that  the  second  appeal  was  aband- 
oned by  the  plaintiff  before  this  issue  was  determined,  and  he  put  off 
making  an  older  about  that  matter  pending  the  leceipt  of  a  report  from 
the  commissioner 

The  Distiict  Judge  011  appeal  coiicuucd  in  the  opinion  that  though 
the  decree  uas  declaratory  merely  the  plaintiff  u  as  not  now  entitled  to 
raise  the  objection  wluch  had  been  overruled  by  the  orders  of  1885,  1887 
and  1889  against  which  he  had  not  appealed 

The  plaintiff  pi  el ei  red  nn  appeal  against  the  appellate  order  ol  ihe 
Distnct  Judge  which  came  on  loi  heming  before  DAVIUK,  J  ,  who  dismis- 
sed it 

The  piesent  appeal  wtib  preferred  an  above  againbt  the  judgment  of 
DAVIES,  J 

Pattabhuama  Ayyai,   for  appellant 

Knahnauami  Ayyar,  foi  respondent, 

JUDGMENT 

It  appeals  that,  since  the  passing  of  the  decree  in  1879,  no  less  than 
four  applications  have  been  made  for  execution,  and  oideis  have  been 
passed  accordingly  for  the  construction  of  a  dam  or  '  flooi  '  as  it  is  termed 
in  the  decree  These  orders  were  passed  notwithstanding  the  opposition 
of  the  plaintiff  and  he  never  appealed 

[56]  There  can  be  no  doubt  that,  although  some  of  the  terms  of  the 
decree  are  inseited  for  the  protection  of  the  defendant,  it  was  never  intend- 
ed that  the  defendant  should  execute  it  against  the  plaintiff  It  is 
argued  that  the  District  Munsif  had  no  jurisdiction  to  order  execution  of 
the  decree  and  that  the  previous  orders  in  execution  should  be  disregarded, 
and  we  aie  referred  to  Kal^a  Sinyh  v  Paraaram  (1)  That  was  not  a 
case  in  which  the  execution  of  a  decree  was  immediately  in  question  and 
is  therefore  distinguishable  from  the  other  decisions  of  the  judicial  com- 
mittee which  were  cited. 

Those  decisions  go  to  show  that  although  a  decree  does  not  in  terms 
give  a  certain  relief,  vet  if  it  ifl  construed  in  orders  passed  upon  it  as  having 
given  that  relief,  it  is  not  competent  to  the  Court  on  a  subsequent  ap- 
plication to  treat  those  orders  as  erroneous  and  put  another  construction 

~  (i)  22  I,A.%8 
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>  17    -Raw  Kripal  Shakal  v.  Musvumat  Hup  Kuan  (2)  and  Uawi  #«w  v.  Ndrthu 


t 

APPEL-            We  think  those  decisions  are  applicable  to  this  case.     We  must  dis- 
LATE      miss  the  appeal  with  costs. 

.Grat.  - 

19  M.  54  *^** 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Shephard  and  Mr.  Justice  Best, 


CHAKUAPANI  ASAUI  (Plaintiff),  AppeMant  v.  NARASINGA  BAIT 
AND  OTHKHS  (Defendants),  Respondents.*     [26th  July  1895.] 

Cwil  Courts  Ait   (Madras)—  Act  111  of  1873,   ^cclwn   12—  SwVv  t'oliwtioH  A<\  —  A<t 
Vll  uj  1887,  Sri/ion  8—  -Sw/  for  share  of  undivided  p 


Persons  entitled  to  a  share  in  certain  lands  of  a  \illage  onl.v  part  of  which 
was  held  in  severally,  executed  a  mortgage  of  part  of  the  lands  due  to  their 
share  The  mortgage  contained  a  description  of  the  land  comprised  therein  by 
pannash  numbers  and  admeasurement.  The  mortgaged  property  was  brought 
to  sale  in  execution  of  a  mortgage  decree  and  was  purchased  by  the  present 
plaintiff.  [57]  The  plaintiff  now  sued  for  the  apportionment  and  possession  of 
the  share  to  which  he  was  entitled,  and  stated  the  value  of  the  suit  to  be  the 
\alue  of  the  share  claimed  by  him,  vis,  Ks.  1,870,  and  not  that  of  the  entire 
property.  The  defendants  were  the  mortgagors  and  the  other  persons  interested 
in  the  land,  their  respective  shares  not  having  been  ascertained  and  demarcated 

Held,  that  the  suit  wa-  within  the  jurisdiction  oi  a  District  Munsif 

[R,  20  M.  289  (2M2),   13  Ind.  ras    903   (9(W=11    M  L.T    155=0912)   MWN    199 
(200)  | 

CASK  stated  for  the  opinion  of  the  High  Court  under  Civil  Procedure 
Code,  Section  617,  b>  V.  Srimvasacharlu,  Subordinate  Judge  of 
Kumbakonam. 

The  case  was  stated  as  follows:  — 

"This  is  an  appeal  against  an  order  of  the  District  Munsif  of  Trivalorc, 
returning  the  plaint  presented  in  original  bint  No.  3*52  of  1892  to  be 
presented  to  the  proper  Court. 

"  The  plaintiff  is  a  purchaser  ot  a  bhare  in  a  small  village  called 
Kongayanagaram  iu  the  Nannilarn  taluk,  from  the  defendants  Nos.  15  and 
16  under  a  convejance  executed  to  him  on  the  28th  March  1887. 

"  The  village  in  question  comprises  13  velies  and  odd  of  land  divided 
into  four  shares  and  \vas  long  held  in  two  parts,  one  moiety  of  two  shares 
(termed  periapathi)  by  the  defendants  Nos.  6  to  9,  and  the  other  (termed 
chmnapathi)  b\  the  defendant  Nos.  1  to  5.  There  are  also  some  lands 
termed  Samudayam  appertaining  to  all  the  four  pangus  or  shares,  some 
being  assessed  to  revenue  and  some  unassessed.  The  plaintiff  states  that 
these  remain  common  and  undivided  amongst  the  holders  of  the  four 
shares.  .—.—._._._._._._._.  The  plaintiff  finds  that,  though  the 
lands  appertaining  to  the  entire  chinnapathi  and  comprising  6  velies,  12 
mahs,  40  gulies  and  25  cents  of  nanja,  punjn  and  garden  land  are  being 
enjoyed  by  the  shareholders  in  common,  that  the  patta  for  some  of  them 
runs  m  the  name  of  the  second  defendant  and  for  others  in  the  names  of 
the  defendants  Nos.  4  and  5;  and  lie  thinks  'that  those  falling  under  the 

*Ref  erred  Case  No.   12  of  1894. 
(0  8  I.A.  123.  (2)  ut  LA,  37.  (/:)  |,   1<A;  J8l< 
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aeconfl  defendant's  puttu  appertain  to  his  OVMI  and  first  defendant's  half- 
shares,  and  those  entered  under  the  putta  of  the  defendants  NOH    4  and  j 
belong  to  their  half  share,   and  that,   foi    the   nuke  of  convenience,    all  the 
lands   were   mixed  up   together   and   held   and   enjoved   by    all   of   them   in 
common 

The  fifteenth   and   sixteenth   defendants   were   the   decree-holders   in 
original    suit    No.    27    of    1884    on    the    file    of    the    Subordinate    Court    of 
Negapatam,   they  having  there  sued  upon  a  simple  mortgage  bond,   dated 
the    15th    May    1882,    executed    to    them    by    the    first    defendant    and    hie 
father  and  secured  on  a  part  of  the  lands  due  to   [58]   their  share,   more 
particularly    specified   by    their    painmsh    numbers    and    extent    as    entered 
in   the  patta  of   the   second  defendant  ------       The   fifteenth   and  six- 

teenth defendants  having  attached  the  entire  landb  specified  in  column  4 
of  the  schedule  attached  bo  Ihr  plaint  as  thr  piopert\  of  their 
judgment-debtor,  the  second  defendant  mtci  veiled  and  claimed  some  of 
them  as  thosr  which  had  t  a  I  Jen  to  his  shuie  undei  an  execution  had  under 
a  partition  dci-iee  obtained  b)  him  The>  ^eie  released  and  the  lenmiiider 
of  the  lands  weie  sold  and  bmught  b\  thr  aforesaid  dcuuee-holdeia  them- 
selves The  plaintiff  slates  that  the  spnond  del  umlaut  not  having  sued 
for  his  share  of  the  undivided  saniud.n  am  lands,  and  not  being  decreed 
the  same,  his  share  of  I  his  propeit\  remained  to  the  defendant  No  1  and 
his  fathei  and  passed  bj  the  Court  sale  to  the  defendants  Nos  15  and  16 
and  the  plaintiff  having  now  purchased  all  the  pioperties  bought  by  the 
defendants  Nos  15  and  16  in  the  Court  auction,  he  has  lodged  this  suit 
for  the  recovery  of  the  same  He  sued  for  the  division  of  the  four  shares 
ot  samudayam  lands  also  and  for  allotment  tu  him  of  1£  shares  of  the 
same 

11  For  purposes  of  Court-fee,  he  stated  the  valuu  of  the  lands  sued  for 
at  five   times  the  ordinary   revenue  payable  to   Government 

Rs     A     P 

"  (1)  On  the  nun]a,  pun]  a  and  garden  lands  under  Sec- 
tion 7,  paragraph  o,  Clause  (a)  of  the  Court  Fees  Act,  ivhich 
amounted  to  .n>06  4  0 

"  (2)  On  the  jan  manaikats  due  to  thice-lourths  shaie 
of  the  first  defendant  out  of  two  shares  appertaining  to  the 
chinnapathi  portion  of  the  village;  on  its  market  value  under 
clause  (d)  of  the  same  paragraph  (o),  and  this  amounted  to  325  0  0 

"  (3)  On  the  chinnapathi  samudavam  lands  due  to  the 
said  share  on  the  market  value  of  the  same  under  the  same 
provision  of  law,  this  amounted  to  110  0  0 

11  (4)  On  the  one  and  a  half  out  of  four  shaves  of  the  un- 
absessed  samudu}  arn  lands,  which  remain  undivided  on  then 
market  value,  and  this  amounted  to  .  150  0  0 


1895 

[ULY  26. 

"    _  _ 

APPEL- 

LATE 

ClVIL. 

-  " 
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Total         891     4     0 


11  He  sued  also  for  past  mesne  profits  and  estimated  then  amount  at 
Us  078-12-0,  and  stating  that  the  total  of  these  figures,  \nz  ,  Tls  1,870,  is 
the  value  for  jurisdiction  purposes,  ho  instituted  the  suit  in  the  Couit  ni 
the  District  Munsif  of  Tnwilore 

[59]  "  According  to  the  plaintiff  all  the  samuda\am  and  jari  manai- 
kats mentioned  in  Nos  2  to  4  above  i cumin  undivided,  those  mentioned 
under  Nos  2  and  3  among  the  shoru-feolders  ol  chmnapathi  and  those  of 
No.  4  among  the  holders  of  the  lour  shares  of  the  entire  village. 

745 


19  Mad.  60  MAN   DECISIONS,    NEW    SERIES  [Vol. 

1395  "  Although  the  ntiuju,   punja  and  garden  lands  sued  for  have  been 

IDLY  26    desul'iked  by   their  paimash   numbers   and  the   extent  due   to  the  three- 

*    _^_    '  fourths  sha<e  claimed  by  the  plaintiff,  it  was  distinctly  stated  in  paragraph 

APPEL-    16  ^  tlie  plaint  that  thtty   formed  undivided  portions  of  such  numbers: 

LATE      all(l  the  plaintiff's  share  of  the  same,  having  regard  to  good  and  bad  soil, 

CIVIL,     hub  vet  to  be  ascertained." 

The    Subordinate   Judgo    referred    to    Vydinatha    v.    Subramanya    (1). 

19  M.  56.  Khansa  Bibi  v.  Syed  Abba  (2),  Nayamma  v.  Subba  (3),  and  Bamayya 
v.  Subbarayudu  (4),  and  he  stated  as  the  question  on  which  he  was 
doubtful  whether  the  case  was  go\erned  by,  the  ruling  in  Nagamma  v. 
Suba  (8),  or  by  that  in  Ramayya  v.  Subbarayudu  (4):  he  stated  his  own 
conclusion  as  follows  :  — 

"  In    ni}    opinion,    when    the    suit    relates    to    coparcenary    property, 
unless   it    is   one   for    general    partition    among    all    the    shareholders,    the 
specific  and  definite  share  claimed  must  be  held  to  be  the  subject-matter 
of  the  suit  as  stated  in  the  Hints  Valuation  Act  and  the  Act  III  of  1878 
(The   Madras  Civil  Courts  Act)  and  the  value  of  the   same  should  deter- 
mine  the   Court's   jurisdiction,    and   not   that   set   on   the  whole   property 
which  will,  of  course,  be  the  value  of  a  suit  in  which  a  general  partition 
of  all  the  shares  may  be  prayed  for  " 
Rangachariar,    for   appellant. 
Sundara  Ayyar,   for  respondents. 

JUDGMENT 

In  our  opinion  the  Subordinate  Judjjo  is  right  in  his  conclusion  (hue 
also  Krihnanann  v.  Kanaliattabai  (5)  )  Furthermore  under  the  8th  section 
of  the  Suits  Valuation  Act  of  1887  it  Jh>  Hour  that  the  suit  is  within  the 
jurisdiction  of  the  District  Munsil'.  Costs  to  be  costs  in  the  suit. 


19  M.  60=5  M.L.J.  222. 

[60]    APPELLATE   CIVIL. 
Before   Mr.   Justice    Best  and   Mr.   Justice   Subra mania  Ayyar. 


SOMASUNDAKAM   AYYAR   Atfo   OTHERS    (Plaintiff),    Appellants 
v    FISCHER  (Defendant  No.   1),  Respondents.*     [6th  March,   1895.] 
Vendor  and  purchaser — Covenant  by  a  benamidar — Covenant  for  quiet  enjoyment. 

Land  foimiug  part  of  a  /cmindan  was  brought  to  sale  in  execution  of  a  decret 
and  was  purchased  by  a  bcnami  for  the  zemindarni  After  the  zemindar  ni's 
death  H,  her  son  and  supposed  heir,  together  with  A,  sold  the  land  under  a 
conveyance,  which  contained  a  joint  covenant  to  remove  any  hindrance  in  thr 
vendee's  enjoyment  of  the  land.  Persons  claiming  under  the  lawful  successor 
of  the  deceased  zemindarni  obtained  an  ejectment  decree  against  the  representa- 
tives of  the  vendee,  then  deceased,  and  they  were  permitted  to  retain  possession 
only  on  a  payment  made  to  the  decree-holders.  They  now  sued  A  and  B  for 
the  amount  of  the  purchase  money  paid  on  the  conveyance  and  the  costs 
incurred  in  the  ejectment  suit: 

Held,  that  the  plaintiffs  were  entitled  to  the  decree  sought  by  them  against  A, 
notwithstanding  that  he  was  a  benauridar  merely. 

*  Second  Appeal  No.  1512  of   1894 

d)  £  M   235  (2)   ii   M.   ido  .  (3)   ii  M    197 

(4)  13  M.  25.  (5)  U  M.  183. 
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SECOND  appeal  against  the  decree  of  W.  Dumergue,  District  Judge  oi 
Madura,  in  appeal  suit  No  151  ut  1893,  affirming  the  decree  of  Venkata- 
ranga  Ayyai,  Subordinate  Judge  ot  Madura  (East),  in  oiigmal  suit  No  6*2 
of  1891. 

In  1874,  the  father  of  the  plaintiffs  obtained  LI  lease  lor  ten  v/eais  of 
one-fourth  of  the  village  of  Sattukudi  from  the  zemindarm  of  Sivagangu 
Before  the  expiry  of  the  lease  the  property  was  brought  to  sale  in  exe- 
cution ot  a  decree  against  the  lessoi ,  on  \\ho*e  behali  it  \vus  bought  in  by 
the  present  defendant  No  1  for  Us  2,500  Subsequent!)  in  1877  the 
lessee  purchased  the  land  for  Ks  2,000  from  defendant  No  1  and  the  sun 
and  supposed  heir  of  the  lessor  then  deceased  The  conveyance  contained 
a  covenant  by  the  vendors  in  the  following  tenns  — "  Should  there  be 
any  hindrance  jn  youi  enjovmg  the  said  premises,  \ve  shall  settle  jiind 
remove  such  hindrance  "  In  1889,  persons  claiming  undei  the  law- 
ful successor  of  the  lessor  obtained  an  ejectment  decree  against  the 
present  plaintiffs,  then  father  having  meanwhile  died  The  mattei 
was  compromised  by  a  payment  ol  Ks  .3,500  to  the  decree  |61J 
holdeis,  who  thereupon  entered  up  satisfaction  oi  the  decree  The 
plaintiffs  now  sued  defendant  No  1  and  the,  other  vendor  to  lucover 
with  mteiest  the  purchase  money  and  I  he  amount  ol  eosts  inclined  in  the 
ejectment  suit.  The  lower  Courts  held  that  the  fiist  defendant,  as  being  a 
benamidar  meiely,  \\as  not  liable  to  satisf)  the  plaintiffs'  claim,  and  a 
decree  was  passed  against  the  othei  defendant  alone 

The   plaintiffs  prefeuecl   this   second   appeal 

Knshnanami    Miyai ,    foi    appellants 

Mr  H  G  Wcddeibum,  Mr  Paithauaiadln  Ayyanyai  and  ltanyat.hanai 
for  respondent 

JUDGMENT 

The  only  question  ib  as  to  the  liability  of  the  first  defendant  jointly 
with  the  second  defendant,  against  whom  n  decree  hah  been  given  The 
judgment  ot  the  lower  Courts  exonerating  the  first  defendant  proceeds  on 
the  ground  that  he  was  merely  a  benamidar  as  fai  as  the  property  sold  to 
plaintiffs'  father  was  concerned 

The  nuil  question  is  whether,  even  assuming  the  first  defendant  to 
have  been  merely  a  benamidar  as  to  the  property,  he  is  not  liable  on  the 
covenant  mentioned  m  C  which  is  in  the  following  \\ordfc  — "  Should 
there  be  any  hindrance  in  y our  enjoying  the  same,  we  shall  settle  and 
remove  aucli  hindiance  "  This  is  an  expiebb  covenant  by  both  the  defend- 
ants, which  cannot  be  affected  by  the  hena/mi  diameter  of  the  fiist 
defendant  who  is  equally  liable  thereunder  with  the  second 

It  is  contended  on  behalf  of  respondent  tha( ,  being  a  benaimdai ,  there 
was  no  consideration  for  the  piormso  made  b>  him  The  consideration  was 
clearly  the  purchase  of  the  property  by  the  plaintiffs'  father 

In  this  view  we  do  not  consider  it  necessary  to  dwell  upon  the  letter 
A.  and  the  proceedings  taken  by  respondent  on  the  promissory  note  which 
was  given  in  first  defendant's  name  by  plaintiffs'  father  for  the  consider- 
ation amount 

It  is  next  contended  that  there  was  no  breach  of  covenant,  in  that 
appellant  was  not  actually  evicted,  and  oui  attention  is  called  to  Howard 
v  Maitland  (1)  The  observations  of  the  Master  of  the  Rolls  in  that  case 
tend  in  the  opposite  direction,  for  he  says  — "  If  anybody  had  brought 
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an  action  against  the  plaintiff '  and  recovered  [62J  judgment,  I  am  not 
prepared  to  say  that  that  alone  might  not  have  been  a  disturbance  within 
the  covenant," 

In  the  present  case  a  decree  WHS  obtained  and  proceedings  taken  hi 
execution,  and  it  was  only  on  paying  a  sum  of  Ks.  8,500  to  the  decree- 
holder  that  plaintiffs  were  allowed  to  retain  possession  oi  the  property. 
There  was  therefore  such  hindrance  as  was  contemplated  in  the 
covenant.  % 

In  allowance  of  this  appeal  we  modify  the  decree  of  the  lower  Courts 
by  making  first  defendant  jointly  liable  with  the  second  for  the  amount 
decreed. 

Appellants  are  entitled  to  their  costs  in  this  Court  and  in  the  lower 
appellate  Court. 


19  M.  62=5  M.LJ.  209. 
APPELLATE  CIVIL. 

Before   Sir  Arthur  J    H     Collins,   Kt.,    Chief  Justii-c   and 
Mr.  Justice  Parker. 


THOLAPPALA  CHARLU  (Plaintiff),  Appellant  v.   VBNKATA 

CHAULU  AND  OTHERS    (Defendants},    tteapondcnts.* 

[18th  March,  and  25th,  and  80th  April,  1895.] 

Ci<jil  Procedure  Code — Act  XIV 'Jof  1882,  Section  n — Right  ta  hereditary  office  of 
guru. 

The  plaintiff  as  Anagundi  Raja  guru  claimed  to  be  entitled,  and  now  sued  I'M 
r.  declaration  of  his  title,  to  the  hereditary  office  of  priest  of  Samayacharam 
The  defendants  claimed  the  office  and  had  collected  voluntaiy  contributions  in 
the  character  of  the  holders  of  such  office.  The  office  was  not  connected  with 
any  particular  temple,  no  specific  pecuniary  benefit  was  attached  to  it,  and  tht 
alleged  duties  of  the  office  were  to  exercise  spiritual  and  moral  supervision  mei 
persons  wearing  a  certain  caste  mark  in  a  certain  tract  of  country 

Held,  that  the  suit  was  not  cognizable  by  a  Civil  Court. 

IR.,  32  A  527  (540)=7  A.L  I.  529=6  Ind.  Cas.  223;  33  M.  67  (70)=o  Ind  Cas  95r 
(957)=19  ML.J.  714=6  M.L.T.  290;  12  C.LJ.  74  (78)=6  Ind.  Cas.  864  (867), 
17  M.LJ.  421  (422),  D.,  2  CLJ  460  (471).] 

SECOND  appeal  against  the  decree  of  L.  Moore,  District  Judge  of 
Bellary,  in  appeal  suit  No.  170  of  1891,  reversing  the  decree  of  C.  Eanga 
Rau,  District  Munsif  of  Naraindevarakerry,  in  original  suit  No.  33  of 
1889. 

Suit  to  establish  plaintiff's  claim  to  a  hereditary  office,  the  nature  of 
which  is  stated  sufficiently  for  the  purpose  of  this  report  in  the  judgment 
of  the  High  Court.  The  District  Munsif  passed  a  decree  for  plaintiff, 
which  was  reversed  on  appeal  by  the  District  [83]  Judge  on  the  ground 
that  the  plaintiff's  claim  was  not  cognizable  by  a  Civil  Court. 
The  plaintiff  preferred  this  second  appeal. 

V.  Bhashyam  Ayyangar,  Pattabhirama  Ayyar  and  Desikachariar,  for 
appellant. 

Kamachandra  llau  Saheb  and  Kuppnsami  Ayyar,  for  respondent 
No.  2.  , 

JUDGMENT. 

The  District  Judge  dismissed  the  plaintiff's  suit  on  the  ground  that 
it  was  not  maintainable.  He  based  his  decision  on  the  ground  that  the 

*Second  Appea1  No.  321  of  1894. 
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suit  was  analogous  to  that  decided  in  Subharaya  Chctti  v     Venkntanaraau       1395 
Chctti  (1),  in  which  it  WHS  heJd  that  a  suit  foi  a  declaration  that  R  person 
was  entitled  to  the  exclusive  right  to  the  office  of  a  desayi  would  not  lie, 
the  right  of  desayi  being  alleged  to  be  a  right  to  settle  caste  disputes  in 
certain  villages      It  is  urged  upon  us  in  appeal  that  the  light  claimed  by 
plaintiff  is   a  right   to   an   hereditary   office,    to  ulnch  titles  have   been   at-       LATE 
tached    by    the    foimer    iiilmg    power,    that    the    right    of    the    Anagundi       ~ 
Raja  guru  carried  with  it  a  monopoly,   and  that  it  had  been  found  by  the 
District     Munsif    that    defendants    had    been    guilty    of    peisonation    and       |g~jjjj" 
deceit,    assuming    the    hereditary    titles    of    the    plaintiff,    and    under    such       gz  --S 
false  pretences  receiving  feest    which   would   otherwise  have  been  paid  to     M.  L.  J. 
plaintiff  and  not  to  defendants      On  this  state  of  facts,    as  found   by  the        209. 
District  Munsif  in  paragraph  99  of  his  judgment,  it  is  urged  that  plaintiff 
m   entitled  to  relief 

Tt  is,  however  necessary  to  refer  to  the  plaint  to  see  the  grounds  on 
which  relief  is  asked  for  by  the  plaintiff  himself  Tt  is  therein  stated  that 
plaintiff  and  his  ancestors,  "  in  consequence  of  their  being  the  priests  of 
the  Anagundi  royal  family,"  have  been  enjoying  liercdittmH  the  Samuya- 
oharam  guru  office  in  respect  of  the  people  wearing  namam  maik  in  a 
certain  tract  of  country,  that  defendants  2  and  3  have  been  claiming  the 
right  to  this  office,  using  plaintiff's  titles  and  collecting  the  fees  The 
plaint  goes  on  to  pray  for  a  decree  to  establish  plaintiff's  right  to  the 
priestship  of  Samayacharam  m  respect  of  the  namam-weanng  people 
living  m  the  places  mentioned,  and  for  an  injunction  to  restrain  defendants 
fiom  interfering  in  the  said  right  and  collecting  the  fees,  Ac 

It  will  be  observed  that  the  plaint  does  not  ask  for  anv  in] unction  to 
restrain  defendants  fi^m  assuming  plaintiff's  hereditary  [64]  titles,  or 
for  damages  caused  by  personation  or  assumption  of  such  titles,  Tt  is 
a  suit  to  establish  a  claim  to  an  hereditarv  office,  nncl  the  plaintiff  alleges 
that  the  person  entitled  to  hold  the  office  is  hereditary  guru  for  the  time 
being  of  the  Anngundi  royal  fnmilv 

The  question  then  is  whether  the  priestship  of  Samnvnchnrnm  is  nn 
office  for  which  a  suit  will  he  in  a  Civil  Court  Tt.  is  distinguishable 
from  most  of  the  cases  quoted  in  that  it  is  not  attached  to  nnv  particular 
temple  or  place;  no  specific  pecuniary  benefit  is  attached  to  the  ofliee,  the 
nnl>  emoluments  being  voluntary  contributions,  while  the  duties  of  the 
office  are  to  exercise  spiritual  and  moral  supervision  over  people  wlw 
wear  a  certain  caste  maik  in  a  certain  tract  of  country  No  such  super- 
vision over  the  members  of  the  caste  can  be  enforced  by  law,  it  being 
entirely  within  the  option  of  each  individual  member  of  the  caste  whether 
he  will  submit  to  it  or  not.  Such  being  the  case,  the  office  seems  exactly 
analogous  to  that  of  a  desayi,  as  to  which  it  was  decided  m  Subba- 
raya  Ghetti  v,  Venhatanarasu  Chetti  (1)  that  n  suit  would  not  lie.  No 
doubt  the  office  of  hereditary  guru  to  the  Anagundi  royal  family  may  be 
an  endowed  office,  and  the  holder  thereof  entitled  to  certain  titles  and 
distinctions,  but  the  relief  sought  in  the  plaint  is  not  on  the  ground  that 
defendants  have  represented  themselves  to  be  the  raja's  gurus  The 
Distinct  Munsif  ha&,  it  is  true,  treated  it  as  if  such  was  the  claim,  but  the 
plaint  does  not  ask  for  any  declaration  that  plaintiff  is  the  raja's  gum,  or 
to  restrain  defendants  from  using  his  titles,  but  merely  for  a  declaration 
that  plaintiff  is  entitled  to  the  Samayacharam  office.  It  is  possible  the 
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plaintiff  might  have  succeeded  had  the  plaint  been  framed  differently,  or 
ha(^  ^  been  amended,  but  there  was  no  issue  as  to  any  personation  by 
defendants,  or  as  to  any  fraud  in  assuming  the  plaintiff's  titles. 

Under  these  circumstances  we  think  the  District  Judge  was  right  iu 
holding  that  the  suit  is  not  maintainable,  and  we  must  dismiss  the  second 
appeal,  but  we  make  no  order  as  to  cost. 


19  M.  65=4  M.LJ.  235. 

[65]    APPELLATE   CIVIL. 
Before  Mr.  Justice  Parltcr  and  Mr.  Justice  Subramania  Ayyar. 


JAMBUVAYYAN    (Plaintiff),    Appellant   v.    VENKATARAYAR 

(Defendant),   Respondent.* 
[19th  'August   and   3rd    September,    1895.] 

Civil  Procedure  Code — Act  XIV  of  1882,  Section  344 — Insolvent  judgment-debtor — 
Decree  passed  on  appeal — Jurisdiction  of  original  Court  to  make  declaration  of  in- 
solvency. 

A  suit  for  money  was  dismissed,  but  on  appeal  the  High  Court  passed  a 
decree  for  the  plaintiff.  The  judgment-debtor  made  an  application  to  the 
Court  of  first  instance  under  Civil  Procedure  Code,  Section  344  to  be  declared 
an  insolvent: 

Held,  that  the  Court  had  jurisdiction  to  make  the  declaration  sought  for. 

APPEAL  under  Letters  Patent,  Section  15,  against  the  judgment  of 
Muttusamt  Ayyar,  J.,  dismissing  appeal  against  order  No.  42  of  1893, 
which  was  preferred  against  an  order  of  C.  Venkobachariar,  Subordinate 
Judge  of  Tanjore,  on  insolvent  petition  No.  2  of  1890. 

The  application  in  the  Subordinate  Court  was  made  under  Civil 
Procedure  Code,  Section  844,  by  the  defendant  in  original  suit  No.  36  of 
1886  on  the  file  of  that  Court.  This  suit  had  been  dismissed  by  the  Sub- 
ordinate Judge,  but  his  decree  had  been  reversed  in  appeal  No.  60  of  1888 
in  the  High  Court,  in  which  a  decree  was  passed  for  the  plaintiff.  Objec- 
tions to  the  application  were  overruled  by  the  Subordinate  Judge,  who 
passed  an  order  as  prayed.  The  decree-holder  preferred  to  the  High  Court 
the  appeal,  which  came  on  for  hearing  before  Muttusami  Ayyar,  J.,  who 
delivered  judgment  as  follows: 

MUTTUSAMI  AYYAR,  J.— It  is  urged  in  support  of  this  appeal  that  the 
jurisdiction  of  the  Subordinate  Judge  in  insolvency  matters  is  limited  to 
decrees  actually  passed  by  himself  and  does  not  extend  to  decrees  passed 
on  appeal  from  his  decrees  by  the  Appellate  Court,  although  the  suits  in 
which  they  are  passed  are  cognizable  by  him.  In  support  of  this  conten- 
tion, reliance  is  placed  on  the  wording  of  Section  360  of  the  Code  of  Civil 
Procedure.  That  section  is  in  these  terms: — "  The  local  Government  may, 
'  by  notification  in  the  official  Gazette,  invest  any  Court  other  than  a 
4  District  Court  with  the  powers  conferred  on  District  Courts  by  Sections 

*  344  to  359  of  the  [66]  Code  of  Civil  Procedure,  and  the  District  Judge 

*  may  transfer  to  any  Court  situated  in  his  district  and  so  invested,  any 

*  case  instituted  under  Section  344.     A  Court  so  invested  may  entertain  an 

*  application  under  Section  344  by  any  person  who  has  been  arrested  or 
'  imprisoned,  or  against  Whose  property  any  or$er  of  attachment  has  been 
4  made,  in  execution  of  a  decree  for  money  passed  by  that  Court."    The 

*Letter*  Patent  Appeal  No.  49  of  1894 
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"  argument  is  that  the  words  passed  by  that  Couit  "  are  words  of  limita- 
tion, and  do  not.  include  deeices  undei  execution  if  they  are  passed  by 
the  Appellate  Court  in  appeal 

By  Section  344  plenary  jurisdiction  IR  conf ei  red  on  District  Courts 
subject  to  the  condition  precedent  that  the  judgment-debtor  is  arrested  or 
imprisoned  in  execution  ot  a  decree  for  money,  01  that  an  order  of  attach- 
ment is  made  in  execution  of  such  decree  By  the  first  clause  of  Section 
360,  power  is  reserved  to  the  local  Goveinment  to  confer  on  any  Court 
other  than  a  District  Court  the  powers  conferred  on  District  Courts  by 
Sections  344  to  359  These  two  sections,  if  nothing  more  appealed,  would 
disclose  an  intention  to  enable  the  local  Government  to  confei  co-ordinate 
jurisdiction  As  Courts  othei  than  District  Courts  mav  have  limited  pecu- 
niary jurisdiction  over  suits,  the  words  "  in  anv  decree  passed  by  that 
Court  "  are  inserted  The  occasion  \\hen  the  jurisdiction  arises  is  arrest 
or  imprisonment  or  attachment  in  execution  ot  a  money  decree  The 
reasonable  construction  is  that  the  \\oids  "  deciee  tor  money  passed  by  that 
Court  "  mean  decrees  passed  bv  that  Court  in  suits  \\hich  are  cognizable 
by  it  or  decrees  passed  in  appeal  in  confirmation,  icveisal  or  modification  of 
those  decrees  For  pin  poses  of  execution  the  deciee  passed  by  an  Appellate 
Court  is  on  the  same  footing  with  the  dcciees  passed  b\  the  original  Court 
itself  Whenever  there  is  an  appeal,  the  final  deciee  capable  of  execution 
is  the  decree  passed  by  the  Appellate  Court,  whether  it  confirms,  modifies 
or  reverses  the  original  decree,  and  if  the  appellant's  contention  were  to 
prevail,  all  decrees  from  which  appeals  aie  preferred  would  cease  to  be 
decrees  passed  b\  the  original  Court  for  purposes  of  execution  There  \\ould 
also  be  this  anornaK  A  Subordinate  Judge  would  have  insolvency  jurisdic- 
tion over  one  defendant  who  did  not  prefer  an  appeal,  and  have  no  insolven- 
cy jurisdiction  over  another  defendant  in  the  same  suit  who  prefered  an 
appeal  from  his  decree  At  the  last  hearing  when  this  Court  directed 
the  District  Court  to  return  the  appeal  preferred  to  it  for  presentation  to 
the  High  Court,  this  objection  was  not  takeri^  I  [67]  dismiss  this  appeal 
with  costs  on  the  ground  that  the  construction  which  ought  to  be  placed 
on  a  statute  should  be  such  as  fairly  and  reasonably  executes  the  intention 
of  the  legislature  where  that  intention  is  plain 

The  appellant  preferred  the  present  appeal  under  Letters  Patent, 
Section  15 

Sivasami  Ayyar,  for  appellant 

Mr     Parthasaradhi   Ayyangar,    for   respondent 

JUDGMENT 

Tt  is  conceded  that  if  the  Subordinate  Court  had,  in  the  first  instance 
decreed  in  plaintiff's  favour,  it  would  have  had  jurisdiction  to  entertain  an 
application  under  Section  344,  but  it  is  contended  that  it  is  otherwise, 
since  the  Subordinate  Court  dismissed  the  plaintiff's  claim  and  the  decree 
in  his  favour  was  passed  by  the  Appellate  Court 

If  this  argument  be  valid,  the  jurisdiction  ot  the  Subordinate  Court 
would  also  be  ousted,  if  the  plaintiff  had  obtained  a  decree  in  his  favour 
in  the  first  instance,  and  that  decree  had  subsequently  been  confirmed  on 
appeal,  since  the  decree  to  be  executed  would  be  that  of  the  Appellate  Court 

There  can  be  no  doubt  that  the  Subordinate  Court  must  execute  the 
decree  of  an  Appellate  Court,  reversing  its  own,  and  that  in  that  respect 
it  is  regarded  for  all  intents  and  purposes  as  the  Court  which  passed  the 
decree 

We  think  the  order  of  the  learned  Judge  was  right  and  dismiss  this 
appeal  with  posts , 
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Before   Mr.   Justice  Shepharfl   and  Mr.   Justice   Best. 
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CIVIL.  BARROW  (Respondent  No.  1),  Appellant  v.  JAVERCHUND 

.  SETT   (Appellant)  Respondent.*     [17th   September,    1895.] 

ISM.  67.  imitation  Act— Act  XV  of  1877,  Section  14,  Schedule  II,  Article  17*)— Exclusion  oj 
time  of  proceeding  bona  fide  in  Court  without  jurisdiction — Step-in-aid  of  execu- 
tion— Application  for  samtion  to  an  agreement  to  give  time  to  a  judgment-debtor. 

On  an  application  made  in  June  1892  for  execution  of  a  decree  for*  the  pay- 
ment of  a  sum  of  money  by  instalments  passed  in  1883  by  a  Subordinate  Court, 
1 68]  it  appeared  that  the  Subordinate  Cdurt,  after  executing  it  in  part,  had 
transferred  it  to  the  Presidency  Court  of  Small  Causes,  which  proceeded  to 
execute  it  up  to  J^rd  February  1887,  and  that  on  a  further  application  made  on 
5th  March  1888,  it  was  discovered  that  the  transfer  of  the  decree  was  a  mistake, 
as  the  amount  exceeded  Rs  2,000  and  the  decree  was  returned  to  the  Subordi- 
nate Court  on  5th  July  1888.  On  20th  February  1889  an  application  was  made 
to  the  Subordinate  Court  to  sanction  an  agreement  to  gixe^timc  for  the  salts- 
faction  of  the  judgment  debt  under  Ci\il  Procedure  Code,  Section  257  (A)  but 
sanction  was  never  given,  and  on  28th  July  1891  the  decree-holder  applied  to 
have  the  decree  transferred  to  another  Court,  and  in  September  applied  for 
execution  and  realized  Rs  250  towards  the  debt. 

Held  by  Parker,  J .,  that  the  time  during  which  the  decree  was  in  the  Presi- 
dency Court  of  Small  Causes  should  be  deducted  in  the  computation  of  the 
period  of  limitation  for  the  present  application  under  Limitation  Act,  Section 
14  Clause  3. 

Held  by  Shephard  and  Best,  JJ  ,  that  whether  or  not  such  deduction  should 
br  made,  the  present  application  was  barred  by  limitation  for  the  reason  that 
the  application  on  26th  February  1889  was  not  a  step-in-aid  of  execution 

APPEAL  tinder  Letters  Patent,  Section  l»r>,  against  the  judgment  of 
Parker,  J.,  delivered  in  appeal  against  order  No.  161  of  1892  reversing 
the  order  of  V  P.  Deltoznrio,  Subordinate  Judge  of  South  Malabar,  in 
miscellaneous  petition  No  86  of  1892. 

Application  by  the  assignee  of  the  plaintiff  For  the  execution  of  the 
degree  in  original  suit,  No.  39  of  1882  an  the  file  of  Subordinate  Court, 
Calicut 

The  application  was  dismissed  by  the  Subordinate  Judge  as  being 
barred  by  limitation  under  the  circumstances  set  out  in  the  following 
judgment  of  PARK  EH,  J.  •  — 

P HIKER t  J. — The  decree  of  which  execution  is  sought  was  passed  on 
3rd  April  1888  by  the  Calicut  Subordinate  Court  for  a  sum  of  Rs.  7,220 
with  costs  and  interest  from  date  of  decree  till  payment,  and  was  made 
payable  by  monthly  instalments  of  Rs.  60  each.  After  some  execution 
had  been  had  at  Calicut,  the  decree  was,  on  23rd  July  1884,  transferred 
for  execution  to  the  Madras  Small  Cause  Court.  Execution  was  had  by 
instalments  in  Madras  and  payments,  amounting  to  Rs,  1,050,  were  made 
up  to,  23rd  February  1887.  On  5th  March  1888,  a  further  application 
for  execution  was  made  in  the  Small  Cause  Court,  and  it  was  then  dis- 
covered that  under  the  penultimate  clause  of  Section  223,  Code  of  Civil 
Procedure,  the  decree  ought  never  to  have  been  sent  for  execution  to  the 
Small  Cause  Court  at  all,  since  the  amount  exceeded  Rs.  2,000.  It  was 
accordingly  returned  for  execution  to  the  Calicut  Subordinate  Court  on 
5th  July  1888. 

^Letters  Patent  Appeal  No.  52  of  1894. 
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:  *     [69]  On  5th  February  1880  an  arrangement  was  made  by  the  parties      1395 
at    Madras   for   the    discharge   of   the   balance   of   the   decree    by   monthly    SEP   17, 
instalments  at  a  different  rate  from  that  prescribed  by  ttte  decree,  and  a      ___ 
petition  to  enforce  this  agreement  was  put  in  in  the  Calicut  Subordinate     APPEL- 
Court  on  26th  Februaiy   1889      A  notice  went  on  petitioner's  application,       LATt: 
but  the  Court  never  formally  sanctioned  the  arrangement      On  28th  July      CIVIL 

1891,    petitioner    applied    to    have    the    decree    transferred   to    the    Palghat 

Subordinate  Court  for  execution,  and  it  was  transferred  on  30th  July      An     18M.67. 
application   for   execution   was   made   at   Palghat   on   25th    September   1891 
and  Rs    250  was  realized      This  last  application  was  made  on  20th  June. 
1892   and  the   Subordinate  Judge  has  now  held  that  execution  is  barred 

The  Subordinate  Judge  babes  his  order  on  two  grounds — (i)  that  (the 
present  application  being  to  enforce  the  decree  and  not  the  unrecognized 
arrangement  of  5th  Februaiy  1889)  no  certain  time  foi  the  payment  of 
the  instalments  has  been  fixed  by  the  decree,  and  (n)  that  as  all  proceedings 
in  the  'Madras  Small  Cause  Court  \vere  invalid,  they  cannot  avail  to  keep 
the  decree  alive,  and'  the  application  of  23rd  July  1884  to  transfer  the 
decree  to  Madras  cannot  be  regarded  as  step-in-aid  of  execution  The 
Subordinate  Judge  held  that  the  decree  had  become  barred  on  3rd  April 
1887  (1886) 

There  can  be  no  doubt  that  the  application  ot  28rd  July  1884  was 
made  in  good  faith  and  was  intended  as  a  step-in-aid  of  execution  The 
mistake  was  not  discovered  by  the  Madras  Small  Cause  Court  tor  nearly 
three  years,  and  the  Madras  Court  received  and  executed  the  decree  I 
think  the  case  falls  within  the  purview  of  Section  14,  Clause  3,  of  the 
Limitation  Act,  and  that  the  time  occupied  in  executing  the  decree  in 
Madras  ought  to  be  deducted  Se«  Rajbullubh  Sahai  v  Joy  Kiahen 
Pcrahad  (1)  and  Kriahnayyar  v  Vcnlcaijyar  (2) 

Against  this  view'  the  decision  in  Chettar  v  Newal  Singh  (3)  was 
quoted,  but  that  case  referred  to  an  application  for  a  kind  of  relief  which 
obviously  could  not  be  granted,  and  does  not  touch  the  question  of  a  bona 
fide  mistake  in  seeking  relief  in  the  wrong  Court 

Taking  this  view,  the  application  of  26th  February  1889  was  in  time, 
since  the  decree  was  only  returned  to  the  Calicut  Subordinate  Court  on  5th 
July  1888,  and  no  limitation  has  arrived  since  1889  [70]  Though  by  some 
informality  the  arrangement  of  Februaiy  1889  was  not  sanctioned,  I 
think  the  application  can  still  be  viewed  as  a  step-in-aid  of  execution  of 
the  decree 

Further,  I  do  not  agree  with  the  Subordinate  Judge  that  it  is  impos- 
sible to  ascertain  from  the  decree  the  dates  on  which  the  instalments  are 
to  be  paid      It  seems  fco  me  clear  they  are  intended  to  be  paid  monthly 
from   3rd  April   1883,    and  this   is   all   trujt   is  necessary         See    Kaveri  v 
Venkamma  (4)  and  Lakshmibat  Bapuji  Oka  v    Madhavrav  Bapuji  Oka  (5) 
The  order  of  the   Subordinate  Judge  must  be  reversed   and   execution 
allowed      The  appellant  is  entitled  to  costs  in  fchis  appeal 

The  judgment-debtor  preferred  this  appeal  under  Letters  Patent, 
Section  15 

Sankaran  Nayyar,  for  appellant 
Respondent  was  not  respresented 

JUDGMENT. 

Even  if  the  period  during  which  the  application  was  pending  in  the 
Madras  Court  of  Small  Causes  should  be  excluded  under  Section  14  of  the 

fi)  20  C.  29       (2^  6  M    81         (3)   i2  A    64       f.i)    14  M.  3P6       (5)   12  B    65 
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1895  Limitation  Act,  the  application  of  26th  February  1889,  being  one  for  sane- 

SEP.  17.  tioning  the  agreement  to  give  time  for  payment,  and  not  for  execution  of  the 

decree,  was  clearly  not  a  step-in-aid  of  execution;  the  subsequent  appli- 

APPEL-  cat'ion  is>  therefore  barred 

LATE  We  must,  therefore,  allow  this  appeal  and  restore  the  order  of  the 

CIVIL.  Subordinate  Judge  Under  the  circumstances,  we  make  no  order  as  to 

costs  of  this  appeal. 


19  M.  67. 


19  M.  70. 

APPELLATE  CIVIL. 
Before  Mr.  Justice  Shephard  and  Mr.  Justice  Best. 


SAMINADHA  PILLAI  AND  OTHERS  (Defendants  Nos.  1  to  4,  7,  8,  11  and 

15),   Appellants  v.   THANGATHANNI   (Plaintiff),   Respondent.* 

[20th  and  23rd   September,    1895.] 

Hindu  lmv--lnheritance — Obstructed  heritage — Succession  per  capita — Succession  on 
extinction  of  a  divided  branch  of  a  family. 

On  the  death,  without  issue,  of  a  Hindu  who  was  divided  from  the  rest  of 
his  family,  his  property  passed  in  succession  to  his  widow  and  mother  on  the 
[71]  death  of  the  latter,  the  nearest  surviving  reversioners  were  the  plaintiff's 
husband  and  the  first  defendant's  father,  both  since  deceased  and  their  first 
cousin  The  plaintiff  now  claimed  a  one-third  share  of  the  property  above 
mentioned  as  the  heiress  of  her  husband  who  left  no  issue.  It  appeared  that 
the  plaintiff's  husband  and  his  to-reversioners  were  divided: 
Held,  that  the  plaintiff  was  entitled  to  recover. 

Semble .  that  she  would  have  been  entitled  to  recover  even  if  her  husband 
had  not  been  divided  from  his  co- reversioners. 

[Overruled,  25  M  678  (688)  (P.C.)~4  Born.  L  R.  657=7  C.W  N.  1=29  I.A.  156=12 
ML.J.  299~8  Saj  J'.C.J.  286,.  R.,  20  M.  207  (218)  ;27  M.  300  (F.B.)=13 
ML.J.  398  (F.B.);  13  C.P.L.R  115  (119)  ] 

APPEAL  against  the  decree  of  C.  Venkobachariur,  Subordinate  Judge 
of  Tanjore,  in  original  suit  No.  12  of  1893 

The  plaintiff,  a  Hindu  widow,  sued  to  recover  a  one-third  share  of 
properties  left  by  Kolandavelayuda  Filial,  who  died  without  issue  in  1876. 
The  widow  and  afterwards  the  mother  of  the  deceased  had  held  the 
properties  until  the  death  of  the  latter,  which  took  place  in  June  1885. 
The  plaintiff's  case  was  that,  at  the  time  of  the  mother's  death,  the 
nearest  surviving  reversioners  to  the  estate  were  her  husband,  since 
deceased  and  his  brother,  the  father  of  defendants  Nos.  1  and  2,  and  their 
first  cousin  Ranmsami  Pillai.  It  was  admitted  that  the  three  persons 
were  the  grandsons  of  Velayuda  Fillai's  paternal  uncle,  and  that  there 
was  no  coparcenary  between  Velayuda  Pillai  and  them,  that  the  plaintiff's 
husband  had  died  without  issue  in  October  1886  not  having  secured 
possession  of  his  share  of  the  properties.  The  defendants  Nos.  1  and  2 
contended  that  their  father  deceased  and  his  brother  and  cousin  were 
undivided,  and  that  they  were  all  members  of  a  joint  family  and  that, 
even  if  it  were  not  so,  the  property  did  not  devolve  as  separate  property, 
but  jointly,  and  that  the  plaintiff  was  not  entitled  to  the  relief  sought. 

The  Subordinate  Judge  held  that  the  plaintiff's  husband  was  divided 
from  his  brother  and  cousin,  and  (on  the  second  issue)  that  whether  or 
not  they  were  divided,  the  property  devolved  on  them  as  separate  property 

*  Appeals  Nos.   121  and  124  of  1894. 
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and  (on  the  third  issue)  that  the  plaintiff  was  entitled  to  the  share  of  her 

husband  which  vested  in  him  before   his  death  and  aucoidmgly   passed  a  SEP|  £3. 

decree  for  the  plaintiff  - 

The   defendants  preferied  this   appeal  APPEL- 
Mr.   Parthasaradhi  Ayyangar,  for  appellants  LATE 

Pattabhirarna   Ayyar,    for  respondent  CIVIL. 

JUDGMENT  19  M.  70. 

We  agree  with  the  conclusions  of  the  Subordinate  Judge  on  the 
second  and  third  issues  The  question  whether  the  i  ule  of  survivorship 
holds  good  among  a  group  of  heirs  who  succeed  on  the  extinction  of 
a  divided  branch  of  the  family  has  [72]  not  been  actually  decided  in 
this  Court.  In  Gopalasami  v  Chmasami  (1)  the  inclination  of  the  Court 
was  evidently  in  favour  of  the  contention  that  the  rule  did  not  apply  in  the 
case  of  daughter's  sons  succeeding  In  principle  there  is  no  distinction 
between  that  case  and  the  present  In  both  it  is  an  instance  ot  obstructed 
heritage,  the  heirs  being  ascertained  at  the  time  ot  the  death  and  taking 
per  capita  Since  the  date  of  the  Madras  case  the  question  has  been 
considered  m  Calcutta,  and  the  conclusion  arrived  at  \fas  that  the  rule  of 
survivorship  does  not  apply  to  property  taken  in  the  ordinary  course  of 
inheritance  as  distinguished  from  property  in  which  persons  have  an  interest 
on  birth  (Jasoda  Koer  v  Sheo  Pershad  Singh  (2) — see  also  Nallatambi 
Chetti  v  Mukunda  Chetti  (3)  We  think  this  view  is  correct  To  hold 
otherwise  would  be  to  recognize  as  co-parceners  with  rights  of  survivoiship 
a  group  of  persons  who  might  be  descended  fiom  different  parents  and 
might  at  the  same  time  belong  to  a  larger  pioup  hhvmg  anothei  and 
distinct  family  property  of  theii  own 

Apart  from  this  there  is  the  finding,  which  is  aniph  supported  b} 
the  evidence  that  the  three  heirs — Ramasami,  Chockahngani  and  the 
plaintiff's  husband — were  divided  when  the  property  devolved  upon  them 


19  M.  72=5  M.LJ.  151 

APPELLATE   CIVIL 

Before   Mr    Justice   Shcphard  and  Mr    Jit  at  ice 


SRINIVASA  AYYANGAR  (Petitioner),  Appellant  v    SEETHAR  \MAYY  MI 
AND  OTHERS  (Respondents),  Respondents  *     [9th  October,  1895], 

Civil  Procedure  Code — Act  XIV  of  1882,  Section  295 — Rateable  distribution— Assets 
realized  in  execution 

A,  B  and  C  held  mone>  decrees  against  the  same  judgment-debtor  A  attached 
by  a  piohibitory  order  d=\led  in  December  funds  of  the  judgment-debtor  in  the 
hands  of  D,  In  January,  B  attached  in  execution  the  same  funds  In 
February  they  were  paid  into  Court,  and  subsequently  on  the  same  day  C 
attached  them  as  money  due  in  the  custody  of  the  Court 

[73]   Held,  that  the  fund?  should   be  rateably  distributed  between  A  and   B, 
and  that  C  vas  not  entitled  to  participate  therein 
[R,  28  B   264  (271),  31  M    502  (5Q4)=4  M.L.T  348  1 

APPEAL   under   Letters  Patent,    Section   15,    against   the   judgment   of 
MUTTUSAMI  AYYAR,  J  ,  dismissing  a  petition  under  Civil  Procedure  Code, 


—    --   *-Letters  Patent  Appeal  Nn    17  of  1695 
(i)  7  M    45«  (2)   17  C    33   g<>)  (3)  J  M    H    C,  R.  455 
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1895      which  prayed  the  High  Court  to  revise  the  proceeding  of  A.  F.   Elliot, 
OCT.  9.    District  Munsif  of  Velloro,  in  small  cause  suit  No.   1480  of  1892. 

L_ '  The  facts  of  the  case  appear  sufficiently  for  the  purpose  of  this  report 

APPEL-    from  ^ne  following  judgment:  — 

LATE  MUTTUSAMI   AvYAR,   J.  : — Three  persons   hold  money   decrees   against 

CIVIL.     one   Seetharamayya,   and  one  Venkatasami  had  with  him  certain  stamps 
and  other  things  of  Bs.  95-2-0  value  belonging  to  the  judgment-debtor. 

Petitioner  had  the  property  attached  by  prohibitory  order  on  the  22nd 
December  1892  Another  judgment-creditor,  Muniammal,  attached  the 
M.  L.  J.  game  on  16th  January  1898  in  execution  of  her  own  decree.  Venkatasami 
5  paid  Bs.  95-2-0  due  by  him  to  the  judgment-debtor  into  Court  on  the  3rd 
February  1893.  On  the  same  day,  but  after  payment  into  Court,  one 
Manikkam  Chetty  attached  it  as  money  due  in  the  custody  of  the  Court 
On  the  30th  March  1893  the  District  Munsif  paid  out  of  the  deposit  peti- 
tioner's costs  and  divided  the  balance  rateably  among  the  three  creditors. 
To  this  order  petitioner  objects  in  revision,  and  urges  that  Manikkam 
Chetty  attached  after  the  money  was  realized,  and  that  this  was  not  a 
case  for  rateable  distribution  under  Section  295,  Code,  of  Civil  Procedure. 
Neither  of  these  contentions  seemft  tenable.  Section  295  applies  to  every 
case  whereby  the-procesa  of  the  Court  in  execution  property  becomes 
available  for  distribution  an^>ngst  judgment -or  editors.  Money  paid  into 
Court  by  reason  of  a  prohibitory  order  does  not  become  the  property  of 
the  creditor  <tt  whose  instance  the  prohibitory  order  was  issued  without 
a  further  order  directing  payment  to  him.  Until  then  his  position  is  that 
of  an  nttaching  creditor,  and  under  the  Code  of  Civil  Procedure  several 
decree- holders  may  successively  attach  the  same  property  and  claim  rate- 
able distribution.  The  mere  payment  into  Court  does  nfot  constitute 
realization  There  must  be  a  further  order  directing  its  payment  to  a 
particular  creditor  or  creditors.  T  see  no  reaRon  to  disturb  the  order  in 
revision . 

I  dismiss  this  petition  with  cost*. 

The  petitioner  preferred  this  appeal  under  the,  Letter*  Patent,  Sec- 
tion 15. 

[74]    8 ubra mania   Ayifar,    for   appellant. 

Ethiraja  Mndciliar  Rnd  Sivagnana  Mndalini,  for  respondent, 

JUDGMENT. 

It  seems  to  UB  clear  that  the  debt  due  by  the  third  party  to  the 
judgment-debtor,  when  paid  into  Court,  was  realized  within  the  meaning 
of  the  295th  section,  Pallonji  Shapurji  Mistry  v.  Jordan  (1)  and  was  there* 
fore  liable  to  reteable  distribution  among  those  who  applied  before  the 
payment  into  Court. 

In  Manikkam 's  case  the  application  was  not  made  till  afte,%  the 
payment  into  Court,  and  he  therefore  is  not  entitled  to  distribution. 

The  order  must  be  nltared   nocordingly. 

NV>  costs 


(l)    12  B.  400. 


VI.] 
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Before 


19  M.  74. 

ORIGINAL   CIVIL 

Mr     Justice    Svbramaniu 


Ayyar 


1895 

OCT.  3. 


liANUAYYA    ClIETTI    (Plaintiff)    V     THANIKACHALLA    AlUDALl 

AND  OTHERS   (Defendants)*     [3rd  October,    1895  ] 

Hindu  Law — Insolvency  of  managing  member  of  a  family — Insolvent  Act,  Section  7 — 
Vesting  order — Official  Assignee's  f^oi^er  to  <.  vnvcy  land 

The  managing  member  oi  n  Hindu  family  was  adjudicated  as  msohent  and 
a  vesting  order  was  made  The  Official  Assignee  conveyed  a  house  forming 
part  of  the  family  property  oi  the  insolvent  to  the  plaintiff  who  now  sued  foi 
possession.  The  second  defendant,  who  was  a  lepci,  was  the  youngei  brothci 
of  the  insolvent,  the  other  defendants  were  the  insolvent's  sons  The  plaintiff 
did  not  prove  that  the  debts  which  kd  to  the  adjudication  were  incurred  foi 
the  necessary  purposts  of  the  family,  and  the  insohent's  sons  did  nol  prove 
that  they  were  mcuired  for  immoral  purposes 

Held,  (l)  that  the  second  defendants'  disease,  which  was  not  ot  a  viinlent 
type,  did  not  affect  his  co-parcenary  rights; 

(2)  that  the  Official  Assignee  could  only  convey  the  shaies  of  those  persons 
upon  whom  the  debts  of   the  insolvent  were  binding,  and  accordingly    that  the 
plaintiff  was  entitled  to  a  moiety  of  the  house  onl>    and  that   the  housr  should 
be  sold  and  half  the  sale  proceeds  paid  loliim 
IF,  U  MLT  460  (461),  R,  21  B   205  (?19) ,  26  M    214  (220),  4  CLJ    323  (329)] 

THE  facts  of  the  case  appear  sufficiently  for  the  purposes  of  this  report 
from  the  judgment  of  the  Court 

[75]    venkataramayya  Chetti,  for  plaintiff 

Naaamuni    Chetti    and    Varadara-julu    Chetti,    foi    defendant* 

JUDGMENT 

The  plaintiff,  as  purchaser  under  a  sale-deed,  dated  24th  Fehiuary 
1894,  executed  by  the  Official  Assignee,  claims  possession  of  the  house 
in  dispute,  which  admittedly  wa&  the  family  piopeity  of  the  defendants, 
of  whom  the  second  defendant  IR  the  younger  brothei  and  the  other 
defendants'  sons  of  the  first  He  lests  his  claim  on  the  grounds  that  the 
second  defendant  being  a  leper  is  not  entitled  to  any  shaie  in  the  property 
and  that  even!  if  he  was  entitled,  the  debts  with  reference  to  \A  hirh  the 
first  defendant  wns  declared  insolvent  were  incurred  by  him  for  purposes 
binding  upon  all  the  defendants  As  to  the  relief  the  plaintiff  prays  in 
the  alternative,  that  should  it  be  held  that  the  plaintiff  is  not  entitled 
by  his  purchase  to  the  possession  of  the  entire  property,  but  that  he 
became  entitled  to  an  interest  less  than  the  whole,  the  same  be  ascertained 
and  that  on  due  partition  being  made,  such  share  be  ordered  to 
!)e  delivered  to  him,  or  if  that  be  found  impracticable  the  whole  house 
be  sold  and  such  portion  of  the  Q ale-proceeds  as  represents  his  interest 
be  ordered  to  be  paid  to  him 

The  first  and  the  third  defendants  are  dead  The  secnod  defendant 
denies  that  the  disease  which  it  i&  now  admitted  he  has  been  suffering  from 
is  of  such  a  character  as  to  entail  forfeiture  of  his  rights  and  that  the 
debts  referred  to  in  the  plaint  are  binding  upon  him,  The  fourth  and 
fifth  defendants  also  raise  a  sirmlai  contention  as  to  the  debts. 

Three  issues  were  raised  The  first  relates  to  the  extent  of  the 
interest  which  passed  under  the  sale  and  the  second  and  the  third  to  the 
second  defendant's  disease*  and  its  effect  if  any  upon  his  right  to  the 
property  in  dispute 

*  Civil  Suit  No  §6a  of  1894. 
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1895  ^  w^^  ke  coBveaient  to  deal  first  with  the  last  two.     That  the  second 

OCT.  3.  defendant's  disease  is  leprosy  is  not  now  disputed.  But  that  disease  is 
regarded  by  the  Hindu  Law  as  a  disqualification  entailing  forfeiture  of 
rights  only  when  it  appears  in  a  virulent  and  aggravated  form.  Muttuvela- 
yuda  Filial  v.  Parasakti  (1),  Janardhan  Pandurang  v.  Oopal  Pandurang  (2), 
Ananta  v.  Ramabai  (3),  Mohunt  Bhagaban  Ramanuj  Das  v.  Mohunt 
_  Raghunundun  v.  Ramanuj  Das  (4).  Consequently  the  plaintiff  has  to 
19~M:74.  nia-ke  out  [76]  that  the  disease  is  of  that  particular  description  which  leads 
to  loss  of  rights.  With  reference  to  this  matter  the  plaintiff  called  as  a  wit- 
ness Mr.  Haller,  a  medical  practitioner,  who  had  been  in  subordinate  charge 
of  Leper  hospitals  for  many  years  and  who  appears  to  have  made  the 
disease  a  sub]ect  of  special  study;  the  witness  States  thnt  the  form  from 
which  the  second  defendant  suffers  is  of  the  slowest  type,  that  it  expends 
itself  in  the  extremities  of  the  hands  and  the  feet,  and  that  it  is  of  the  least 
disfiguring  kind.  I  am  of  opinion,  therefore,  that  the  second  defendant's 
disease  is  not  virulent  and  it  hence  does  not  affect  his  coparcenary  rights. 

Now  as  to  the  first  which  is  the  remaining  issue  and  which  relates  t<" 
the  extent  of  the  interest  acquired  by  the  plaintiff  under  the  sale  to  him, 
two  questions  have  to  be  considered. 

The  first  is  whether  the  Official  Assignee  was  in  law  entitled  to  con- 
vey not  only  the  interest  of  the  first  defendant  the  insolvent,  but  also  that 
of  his  coparceners  the  other  defendants.  On  behalf  of  the  plaintiff  it  was 
contended  that  he  was  and  Fakirchand  Motichand  v.  M&ticnand  Hnrruck- 
chand  (5)  was  referred  to  as  a  distinct  authority  in  favour  of  that  conten- 
tion. There  it  was  held  by  Latham,  J.,  that  the  right  which  entitles  a 
father  governed  by  the  Mitakshara  law  to  dispose  of  his  Ron's  interest  in 
ancestral  iramoveable  estate  for  the  payment  of  his  own  debts  not  incurred 
for  immoral  purposes,  is,  on  a  vesting  order  being  made  on  the  father's 
insolvency,  vested,  under  Section  7  of  the  Indian  Insolvent  Act,  in  the 
Official  Assignee  who  can  consequently  give  a  good  and  complete  title  to 
such  ancestral  immoveable  estate  to  a  purchaser.  The  learned  Judge  con- 
siders that  the  father's  right  of  disposal  is  not  a  '  power  '  within  the  mean- 
ing of  Section  30  of  the  said  Act,  which  in  his  opinion  applies  to  powers 
in  the  ordinary  legal  sense  of  the  term  created  by  will  or  instrument  inter 
vivos,  but  that  it  falls  more  appropriately  within  the  words  in  Section  7 
under  which  all  the  real  and  personal  estate  and  effects  of  the  insol- 
vent and  all  his  future  estate,  right,  title,  interest  and  trust  in  or  to 
any  real  or  personal  estate  or  effects  (with  certain  specified  exceptions 
immaterial  for  the  present)  vest  in  the  Official  Assignee.  To  put  it 
shortly  the  learned  Judge's  view  amounts  to  saying  that  the  son's 
share  in  the  ancestral  estate  is  property  available  for  the  realization 
[77]  of  the  father's  debts  not  shown  to  be  immoral.  A  substantially 
similar  conclusion  was  arrived  at  in  Jagabhai  Lalubhai  v.  Bhukandas 
Jagivandas  (6),  where  West  and  Birdwood,,  JJ.,  held  that  the  father's  right 
referred  to  above  was  covered  by  the  words  of  Section  266  of  the  Code  of 
Civil  Procedure  laying  down  what  property  is  liable  to  attachment  in 
execution  of  a  decree.  West,  J.»  who  delivered  the  judgment  of  the  Court 
deferring  to  this  point  observes  :  —  "  The  District  Judge  has  relied  on  Secti  >n 
266  of  the  Code  of  Civil  Procedure  which  says  that  the  property  subject  to 
attachment  must  be  such  as  the  judgment  -debt  or  could  dispose  of  for  his 


(i)  Sudder  Reports   (1860)   239         M  5  B.  H.  C.  R    145         (3)  i  B.  554- 
(4)  22  I.  A.  94  <5)  7  B.  438.  (6)  li  B.  37  (41). 
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own  benefit.  This  is  the  direction,  no  doubt,  bufc  it  does  no  more  than 
state  a  general  principle  which,  though  the  section  IB  not  referred  to,  must 
have  been  present  to  the  minds  of  the  Judicial  Committee  Their  Lord- 
ships  thought  probably  that  the  father  could  dispose  of  the  family  n 
estate  for  his  own  benefit  at  least  prim  a  facie  and  subject  only  URIGI" 
to  the  rights  on  which  the  sons  could  rely  in  partieuhu  eases  :'  ^ 
(Jagabhai  Lalubhai  v  Bhuhandaa  Jagjivandan  (1)  If  this  conclusion  LJVIL> 
were  erroneous,  the  mnumeiable  cases  including  the  lending  decisions  of  lg  M  74 
the  Judicial  Committee  on  the  point,  wherein  the  interest  ot  sons  was  held 
to  have  passed  by  a  sale  in  execution  of  decrees  obtained  against  the 
father  alone,  musi  be  considered  to  have  been  wrongly  decided,  a  conten- 
tion which  is  impossible  at  all  events  at  this  time  of  the  da}  Fnlurhand 
Motichand  v  Mohchand  Hurruckchand  (2)  relied  upon  on  behalf  of  the 
plaintiff  is  therefore  a  direct  authority  in  favour  of  his  contention,  so  far 
as  the  third  and  fifth  defendants,  the  surviving  eons  of  the  late  fust  defend- 
ant, are  concerned  Nor  as  to  the  second  defendant  am  f  able  to  see 
any  sound  distinction  in  principle  between  his  case  and  that  of  the  other 
defendants  just  referred  to  For  if  the  son'ja  share  is  propeity  which  the 
father  has  power  to  dispose  of  toi  his  own  benefit  m  the  restricted  sense 
explained  by  West,  J  ,  in  the  passage  quoted  above,  how  can  the  share  of 
uny  other  undivided  coparcener,  which  the  managing  member  can  convey 
for  debts  incurred  by  him  for  legal  nccepfcity,  be  treated  differently  9  No 
doubt  there  is  difference  in  the  piool  to  he  adduced  as  to  the  character  ol 
the  debt  in  the  two  instances  But  the  essential  element  that  the  shares 
other  than  that  of  the  transferee  are  liable  lo  be  proceeded  against  for  the 
transferor's  debt  is  common  [78]  to  both  the  cases  T  must  therefore  hold 
that  the  Official  Assignee  has  m  law  power  to  transfer  not  only  the  share 
of  the  insolvent,  but  also  those  of  his  copaiceners,  whether  they  be  his 
sons  or  brothers  or  other  collaterals,  provided  of  course  the  debt  for  which 
the  property  is  disposed  of,  are  shown  io  have  been  incurred  for  pui poses 
binding  upon  them 

The  second  question,  therefore,  to  be  considered  with  refeience  to  the 
issue  undei  discussion  is,  weie  the  debts  incurred  foi  such  purposes1^ 
The  case  of  the  thud  and  the  fifth  defendants  is  easilv  disposed  of,  as 
they  have  failed  to  prove  that  am  of  the  debts  which  led  to  their  father 
being  adjudicated  an  insolvent  was  incurred'  for  immoral  purposes  Tt  is 
quite  true  that  the  evidence  of  Bagg^am  called  by  the  defendants  satis- 
factorily establishes  that  the  late  fust  defendant  kept  her  for  neaily  ten 
years  from  1885  up  to  his  death,  and  spent  upon  her  considerable  sums  of 
money  By  such  proof  above,  however,  the  Said  defendants  cannot  be  said 
to  have  discharged  the  onus  thrown  on  them  by  la\\  os  they  should  connect 
the  particular  debt,  about  which  the  dispute  exists,  with  the  immorality  of 
the  father  In  this  case  not  only  has  that  not  been  shown,  but  there  is 
positive  evidence  on  behalf  of  the  plaintiff  which  proves  that  the  debts  in 
question  had  nothing  to  do  with  the  immoral  life  of  the  late  first  defend- 
ant The  second  defendant's  case,  of  course,  rests  on  a  different  ground 
As  to  him,  unlike  the  case  of  the  sons,  the  buiden  of  pi  oof  as  already 
suggested  is  on  the  plaintiff  who  must  affirmatively  make  out  that  the 
debts  were  mcuired  for  the  nece&sary  purposes  of  the  family  Has  this 
been  shown?  Before  considering  this  question,  I  ought  to  notice  the  con- 
tention urged  by  the  plaintiff's  vakil  in  his  replv  to  the  effect  that  the  second 
defendant,  not  having  expressly  traversed  the  averments  .n  the  plaint  as  to 

(i)  II  B.  37  (40.  •  (2)  7  B   438- 
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*he  character  of  the  debts,  is  not  now  entitled  to  say  they  are  not  binding 
upon  him.     This  contention  is  clearly  untenable.     In  the  first  place  there 
is  nothing  to  fchow  that  the  defendant  admitted  that  debts  were  incurred 
for  family  purposes.     Secondly,  the  first  issue  is  wide  enough  to  raise  the 
point,  and  in  fact  the  whole  trial  proceeded  upon  the  distinct  footing  that 
this  question  was  one  of  the  points  to  be  established  by  the  plaintiS  who 
accordingly  adduced  evidence  on  it.     Now  in  the  evidence  thus  adduced 
19M.74.    only  three  debts  are  referred  to.     The  first  is  a  sum  of  money  lent  by  the 
plaintiff  to  the  first  defendant.     Theruvengada,  plaintiff's  second  witness, 
states  that  the  first  defendant  became  a   [79]   surety  for  one  Shanmuga 
Mudali  with  reference  to  certain  moneys  borrowed  by  the  latter  from  the 
Bank  of  Madras   and   as   Shanmugara  failed  to  pay   the  Bank,   the   first 
defendant  incurred  the  debt  in  question  to  enable  him  to  discharge  his  obli- 
gation to  the  Bank.     Whether  in  the  interests  of  the  family  it  was  necessary 
for  the  first  defendant  to  become  Shanmugam's  surety  has  not  been  shown, 
and  the  debt  in  question  cannot  therefore  be  held  to  be  binding  on  the 
second  defendant.     The  two  remaining  debts  are  similar  in  character  and 
the   circumstances   connected   with   them   are   these.     The   first   defendant 
Theruvangada   referred   to   above    and    Virasami,    plaintiff's   first    witness, 
jointly  executed  about  1888  certain  works  under  the  Public  Works  Depart- 
ment and  made  profits.     But  as  the  first  defendant  received  the  whole  of 
the  profits   and  withheld  from   Theruvengada  and  Virasami   their   shares 
thereof,  they  sued  and  obtained  against  him  decrees  for  the  sums  so  due 
to  them.     Beyond  the  oral  testimony  of  these  two  persons,   there  is  no 
evidence  on  the  point.     No  portion  of  the  record  in  the   suits  in  which 
the  said  decrees  were  passed  had  been  exhibited  in  this  case.     Nor  does  it 
appear  why  Virasami  and  Theruvengada  allowed  the  first  defendant  to  take 
away  moneys  due  to  them.     The  evidence  shows  that  from  1886,  i.e.,  a  con- 
siderable time  before  the  three  became  partners  in  connection  with  the  said 
works,  the  first  defendant  ceased  to  live  with  the  other  members,  of  the 
family  including  the  second  defendant  and  had  been  residing  elsewhere  with 
his  concubine  Baggyam  already  referred  to.     That  the  first  defendant  lived 
not  only  an  immoral,  but  an  extravagant  life  from  the  time  he  took  the 
said    woman    into    his    keeping   in    1885    seems    tolerably    clear    from    her 
evidence.     And   even  though  I  am  not  prepared  to  say  that  no  share  of 
his  earnings  as   a   contractor  under  the   Public  Works  Department   went 
to  the  support  of  his  children  and  the  second  defendant,   who  remained 
in  the  family  house,  I  am  unable  to  hold  that  the  debts  due  to  the  two 
individuals  in  question  arose  from  family  necessity.     Baggyam   says  that 
during  all  this  time  Theruvengada  lived    with    the     first     defendant    in 
the    same    place    in    which    he    and  she  resided.     I  cannot  treat  one  in 
such  a  position  as  a  bona  fide  creditor    in    respect    of  a  sum  of  money 
which  he  ought  never  to  have  allowed  the  first  defendant  to  appropriate 
to  his  own   use   especially   as   against  the   second   defendant  from   whom 
the  first  defendant  was  living  separately  without  any  fault  on  the  part  of 
the  former  (second  defendant).     The  case  of  Virasami  is  not  the  [80]  same 
as  that  of  Theruvengada  in  this  respect,  but  at  the  same  time  as  against 
him  also,  I  fail  to  see  why  the  second  defendant  should  be  held  responsible 
for  moneys  which  are  not  shown  to  have  been  appropriated  for  the  purposes 
>f  his  family  and  towards  the  misapplication  of  which  by  his  elder  brother, 
he  in  no  way  contributed.     I  must  therefore  Jhold  that  the  plaintiff  has 
failed  to  establish  that  any  of  the  debts  relied  on  by  the  plaintiff  is  binding 
upon  the  second  defendant,  whose  interest  in  the  house  in  dispute,  there* 
fore,  remains  unaffected  by  the  sate  to  the  plaintiff. 
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The  result  is  there  must  be  a  decree  in  favour  of  the  plaintiff  for  a       iggg 

moiety  of  the  house  which  will  be  sold  and  the  plaintiff's  moiety  of  the  Qcr  3 

sale-proceeds  paid  to  him.     Both  parties  are  permitted  to  bid  for  the  pro-       [_ ' 

perty  at  the  sale      The  rest  of  the  claim  is  disallowed      The  plaintiff  must  QRIGI- 
pay  the  second  defendant's  costs,  and  the  third  and  fifth  defendants  will        NAL  " 

pay  those  of  the  plaintiff  ~ 

19   M.  80=6   M.LJ    11.  "          19  M.  74. 

APPELLATE  CIVIL 

Bcfoie  Sn  Arthur  J    H    Collins,   Kt  ,   Chief  Justice, 
and   Mr     Justice 


MANAVIKHAMAN    (Defendant),    Appellant   v     AVISILAN    KO\A    ( 

Respondent*      [Kith    October    arid    f>th   Novembei ,    1895.] 

Limitation  Act — Act  Xl-r  of  1877,   Schedule  II,  Artulc*  36,  40 — ^mt  for  compensation 
for  attachment  before  judgment 

In  a  suit  by  A  against  B  properly  of  B  was  attached  befoic  judgment  in 
November  1888  The  suit  was  dismissed  in  October  1889,  and  an  appeal  by  the 
plaintiff  was  dismissed  in  July  1800.  B  now  sued  A  m  September  1892  for 
(U.mages  occasioned  by  the  attachment  before  judgment 

field,  that  the  suit  was  barred  by  limitation 
[R.,  6  Horn    L  R    704  (706),  D ,  23  M    621   (626)  ] 

SECOND  appeal  against  the  deciee  of  A  Venkataiamana  PKL,  Sub- 
ordinate Judge  of  South  Malabar,  m  appeal  suit  No  447  of  1H9I3,  |81] 
affirming  the  decree  of  A  Chnthu  Nambiai ,  District  Munsif  of  Einad,  in 
original  suit  No  550  of  1892 

Suit  instituted  on  28th  September  1892  foi  compensation  lor  uii  attach- 
ment before  judgment  on  1st  November  1888  Both  the  Louei  Courts 
held  that  the  period  of  limitation  applicable  to  the  case  \\ab  six  vcnirs 
under  Limitation  Act,  Schedule  II,  Article  120,  and  (hey  pasted  dcciees 
for  the  plaintiff 

The  defendant  preferred  this  second  appeal 
Subramania  Sastrt,  for  appellant 
Sundara  Ayijar,   for  respondent 

JUDGMENT 

The  timbei  in  respect  of  which  plaintiff  seeks  tui  compensation  M  as 
attached  before  judgment  in  original  suit  No  490  of  1888  on  the  file  of 
District  Munsif  of  Ernad  It  had  been  cut  in  a  forest  by  the  plaintiff  on 
the  strength  of  a  karar  obtained  from  Manjery  Karanamalpad,  but  the 
defendant  Sued  in  original  suit  No  490  of  1888  alleging  Ins  oun  title  to 
the  mala  and  therefore  to  the  timber  which  had  been  cut  theiem  It  was 
on  the  allegation  that  the  timber  was  his  that  the  defendant  obtained  the 
attachment  before  judgment  Eventually  the  court  found  that  the  defend- 
ant had  no  title  to  the  mala  and  the  judgment  was  confitmed  on  appeal 
(Exhibit  G). 

Under  Section  491  of  the  Civil  Procedure  Code  it  is  open  to  ^  Court 
on  the  application  of  a  defendant  to  award  compensation  for  attachment 
before  judgment  in  two  cases  (1)  when  the  attachment  was  applied  for  on 
insufficient  grounds,  and  (2)  if  the  suit  fails  and  it  appears  to  the  Court 

*  Second  Appeal*No    43  of   1895. 
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fchere  was  no  probable  ground  for  instituting  the  suit.  Both  these  cases 
Nov  5.  are  *kus  racogaised  as  giving  rise'  to  a  cause  of  action,  and  it  is  evident 
that  the  wrong  (if  any)  done  to  the  plaintiff  falls  within  the  second  class 
since  there  could  be  no  question  of  the  sufficiency  of  the  grounds  for 
attachment  had  the  defendant  possessed  any  title  at  all. 

The  fir&t  question  is  as  to  whether  the  suit  is  or  is  not  barred.     The 

Courts  below  have  held  that  Article  120  of  the  Limitation  Act  applies  to 

19  M.      ^ie  case  s*nce  they  have  not  been  able  to  see  that  the  suit  falls  under  any 

80=4      other  article.     We  agree  with  them  that  Article  29  does  not  apply  feince 

M.  L.  J.    this  is  not   a   case  of  wrongful   seizure,    but   it   is   argued   for   the   appel- 

*l-        lant  that  the  case  falls  under  Article  36  and  that  the  suit  should  be  regarded 

as  one  for  misfeasance  independent  of  contract,  and  that  it  falls  under  the 

description  of  a   [82]   tort  for  which  a  limitation  of  two  years  ifc  generally 

provided.     See  the  judgment  of  Farran,  J.,  in  Essoo  Bhayaji  v.The  S.  8. 

Savitri  (1). 

It  appears  to  us,  however,  from  the  observations  of  the  learned  Judge 
in  that  case  that  he  would  have  classed  a  suit  of  this  description  under 
Article  49  and  not  under  Article  36.  His  view  was  that  for  actions  for  tort 
a  two  years'  limitation  was  provided  as  a  general  rule  subject  to  certain 
special  exceptions.  Article  49  prescribes  a  limitation  of  three  years  for  a 
suit  for  compensation  for  wrongfully  taking  or  injuring  or  wrongfully 
detaining  specific  moveable  property,  and  the  time  runs  from  the  date  of 
the  wrong.  If  this  article  applies  the  suit  will  be  barred  since  defendant  had 
no  title  whatever  to  the  timber  and  the  wrong  was  done*  at  the  date  of 
the  attachment  (1st  November  1888).  In  favour  of  this  view  it  may  be 
noted  that  the  same»  period  of  limitation  is  prescribed  for  a  suit  for  com- 
pensation for  injury  caused  by  an  injunction  wrongfully  obtained  (Article 
42)  for  which  a  similar  compensation  can  be  granted  by  the  Court  under 
Section  497,  Civil  Procedure  Code.  The  two  classes  of  cases  are  exactly 
parallel,  and  we  can  hardly  suppose  that  the  Legislature  intended  to 
prescribe  a  limitation  of  three  years  in  the  one  case  and  six  years  inj,  the 
other.  It  is  true  that  the  unlawful  taking  was  through  a  process'  of  the 
Court,  but  the  timber  was  attached  as  belonging  to  defendant,  and  had  he 
succeeded  in  his  suit  it  would  have  been  handed  over  to  him  It  does  not 
appear  material  that  the  actual  seizure  was  made  by  the  Court  amin.  If 
Article  49  does  not  apply,  the  suit  would  appear  to  fall  under  Section  36 
and  in  either  view  the  suit  is  barred.  It  is  not  necessary  to  consider^  the 
other  points  raised.  The  appeal  must  be  allowed  and  the  decrees  of  the 
Courts  below  reversed,  the  suit  being  dismissed  with  all  costs  throughout. 


19  M.  83=5  M.LJ.  293. 

[83]  APPELLATE  CIVIL.* 
Before  Mr.  Justice  Shephard  and  Mr.  Justice  Best. 


WILSON   (Appellant)  v.  THE  MADRAS  MUNICIPALITY 

(Respondent)*    [8th  October,  189,5.] 
Ctly  of  Madras  Municipal  Act—Act  I  of  1884,  Schedule  B~ Vehicle  Tax— Bicycle. 

A  bicycle  with  pneumatic  tires  having  two  metal  springs  under  the  saddle,  is 
liable  to  taxation  as  a  vehicle  with  springs  under  the  City  of  Madras  Municipal 
Act,  1884. J 

(j)  n  B.  133- 

*May  be  more  appropriately  styled  "criminal     instead  of  "Civil"— Ed. 

t  Referred  case  13  of  189$. 
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CASK  stated  for  the  decision  of  the  High  Court  under  the  City  of 
Madras  Municipal  Act,  Section  193 

The  case  was  stated  as  follows  — 

Dr,  W.  H  Wilson  apcaled  to  the  Magistiates  at  the  Egmopre  Court 
against  a  tux  imposed  by  the  Municipality  on  his  bicycle  under  the  head  T 

of  "  other  vehicles  with  springs  "  m  Schedule  B  of  the  above  Act      The      Cv 
appellant   now  requires   us   to   state   a   case   for   the   decision   ot   the   High 
Court  on  the  point  of  law  involved      He  contends  that  Ins  bicycle  i«  not      i9~jjjj~ 
M   vehicle  or  that  it   conveys  nothing,    that  the  rider  convejb  the  bicycle       83-5 
and  not  the  bicycle  the  nder;i  and  he  states  that  *the  pioper  definition  ot     M.  L.  J. 
vehicle      is    that    which    conveys    a    burden    distinct    from    the    motor    01         *i3. 
motive  powei       Even  adopting  this  extended  definition,   a  bicycle  can  and 
often   does   convey   the   rider's   luggage     and   is  often   used   by   pohtmeu   to 
convey  Her  Majesty's  mails      We,   therefore,   decided  that  a  bicycle  is  a 
vehicle 

Then  Dr  Wilson  contends  that  even  if  a  vehicle,  a  bic\cle  is  not  ,x 
vehicle  with  springs,  as  a  fact  there  are  two  metal  springs  undei  the 
saddle  of  Dr  Wilson's  bicycle,  but  the  Act  does  not  say  metal  springs 
The  object  of  the  \\ords  "  with  springs  "  in  the  Act  is  to  divide  fast- 
lunning  vehicles  provided  wth  apparatus  to  lessen  jolting  from  slow- 
moving  carts  in  which  no  attempt  is  made  to  counteract  jolting  The 
pneumatic  tires  of  a  bicycle  are  to  prevent  jolting  and  perform  the  same 
office  as  metal  springs  in  other  vehicles  The  appellant  cited  one  01  two 
English  cases,  but  in  these  the  question  was  whether  a  bicycle  is  a  car- 
riage "  In  the  Madras  Act  the  word  is  "  vehicle  "  which  is  a  very 
different  thing 

[84]  "  The  question,  we  submit  for  the  decision  of  the  High  Court, 
is  whether  a  bicycle  is  a  vehicle  with  springs  within  the  meaning  of  Sec- 
tion 123,  Schedule  B  of  Act  I  of  1884  " 

The  provisions  of  Schedule  B  of  the  City  of  Madras  Municipal  Act 
referred  to  above  prescribe  rates  of  taxation  (i)  "  for  every  four-wheeled 
vehicle  with  springs  drawn  by  two  or  more  horses  ",  (M)  "  for  every  four- 
wheeled  vehicle  with  Springs  druwn  by  a  horse,  mule,  bull,  or  bullock,  01  by 
two  or  more  horses  under  thirteen  hands,  or  by  two  01  more  mules,  bulls  or 
bullocks  ";  (in)  "  for  every  two-wheeled  vehicle  with  ^pnngs  drnun  by 
one  or  more  horses,  mules,  bulls  or  bullocks  ",  (iv)  "  for  even  other 
vehicle  with  springs. 

Mr    J    Adam,  for  appellant 

Mr    J.   M     H    Ryan,  for  respondents. 

JUDGMENT. 

We  are  of  opinion  that  a  bicycle  is  a  vehicle  with  spungs  within  the 
meaning  of  the  Madras  Act  I  of  1884  The  word  "  vehicle  "  is  not  defined 
in  the  Act  The  term  is  used  by  itself  and  not  qualified  by  reference  to 
any  particular  kinds  of  vehicle  Clearty,  as  appears  from  the  language  of 
Schedule  B,  the  term  is  not  confined  to  carriages  drawn  by  horses  or 
other  beasts  of  burden  A  perambulator  used  for  children  is  within  the 
operation,  though  it  may  be  exempted  under  the  proviso  to  Section  153 

The  case  of  Williams  v  Ellis  (1)  is  distinguishable  for  the  reason  that 
in  the  statute  there  under  consideration,  various  special  kinds  of  carnages 
were  mentioned,  and  therefor?  the  rule  of  ejusdem  generis  applied.  As  it 

(i)  L   R   5  Q.  ^.  D.  175. 
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1896      cannot  be  doubted  that  a  bioycle  is  a  vehicle  in  the  general  acceptation  of 
OCT.  8.    the  word,  so  we  think  there  is  no  doubt  that  this  particular  bicycle  is  a 
vehicle  with  springs.     We  must,   therefore,   answer  the   question  in  the 
affirmative. 


19  M.  85. 

[85J  APPELLATE  CIVIL. 

Before  Kir  Arthur  J.   H.   Collins,  Kt.,   Chief  Jiwiicc  and 
Mr.  Justice  Parker. 


ADIPURNAM  PILLAI,  Appellant  v.  D'SENA  AND  OTHERS,  (Petitioner*), 
Respondents*     [29th  July  and  9th  Augu&t,  1895.] 

Companies  Act— Act  VI  of  1882,  Section  i&*— Notices — Loan  Society — Liquidation — 
Previous  withdrawal  of  member — Construction  of  rules — Distribution  of  assets. 
One  of  the  articles  of  association  of  a  registered  Loan  Society  provided  that 
a  member  who  has  received  no  loan  may  withdraw  from  the  association  and 
receive  the  amount  at  his  credit  in  calls  minus  the  arrears,  if  any,  and  interest 
due  thereon  on  giving  one  month's  notice,  such  withdrawals  to  be  paid  from 
the  first  available  funds.  The  society  went  into  voluntary  liquidation.  By 
an  extraordinary  resolution  it  was  resolved  that  the  assets  be  rateably  divided 
among  the  shareholders  who  had  already  withdrawn  and  those  who  were  still 
in  the  fund.  The  liquidators  applied  to  the  Court  under  Companies  Act, 
Section  182,  to  determine  the  question  how  the  assets  should  be  distributed 
with  reference  to  the  abo\e  article.  Shepherd,  J.,  ordered  that  notice  of  the 
application  be  given  by  advertisement  on  the  notice  board  of  the  Court  and  in 
newspapers,  and  that  a  copy  be  posted  at  the  society's  office : 

Held,  affirming  the  judgment  of  Shephard,  J,  that  those  members  who  had 
given  notice  of  withdrawal  under  the  article  quoted  above  were  entitled  to  be 
paid  out  of  the  assets  of  the  society  in  priority  to  the  other  members. 

APPEAL  against  the  judgment  of  SHEPHARD,  J.,  dated  the  17th  August 
1894,  and  pronounced  on  an  application  made  in  the  matter  of  the  Indlnn 
Companies  Act  VI  of  1882,  and  the  Madras  Building  Association  (Limit*  d) 
in  liquidation. 

This  was  an  application  by  the  liquidators  of  the  Madras  Building 
Association  (Limited)  for  the  directions  of  the  Court  as  to  the  mode  and 
order  of  distribution  of  the  company's  assets  with  reference  to  the  claims 
and  right  of  two  classes  of  members  of  the  company  designated,  respec- 
tively, withdrawal  and  non-withdrawal  members.  The  petition,  which  was 
dated  the  6th  of  March  1894,  was  based  on  an  affidavit  of  the  liquidators, 
which  set  out  that  the  applicants  had  been  appointed  in  pursuance  of  au 
extraordinary  resolution  passed  on  the  17th  of  November  1898,  for  wind- 
ing up  the  association  under  Act  VI  of  1882,  Section  178,  Clause  (c) 
and  that  at  the  same  time  a  resolution  was  passed  that  the  assets  be 
[86]  rateably  divided  among  "  the  shareholders  who  have  already  with- 
drawn and  tho&e  who  are  still  in  the  fund."  The  affidavit  further  alleged 
as  follows:  — 

"  That  the  Madras  Building  Association  (Limited)  was  started  in 
June  1877  and  registered  under  the  Indian  Companies  Act  X  of  1866  for 
the  purpose,  among  other  things,  of  granting  loans  to  members  on  approved 
securities.  „ 

"  That  the  nominal  capital  of  the  association,  which  was  a  mutual 
society,  was  Bs.  6,60,000,  divided  into  1,800  shares  of  Rs.  500  per  share, 


Original  Side  Appeal  No.  10  of  1895. 
764 


VI.]  ADIPDRNAM   PILLAI   V.    D'BENA  19  M*d.  87 

subscribed  for  by  monthly  calls  of  Rs    5  per  share,  extending  over  a  period 

of  one  hundred  months  or  eight  years  and  four  months  AUG.  9. 

"  That  loanfr  were  granted  to  subscribers  by  ballot  as  provided  for  by       1  " 

Section  ,13  of  the  articles  of  association  APPEL- 

11  That  loans  were  granted  to  the  members  according  to  the  number       LATE 
of  shares  held  by  each  of  them  CIVIL. 

"  That    borrowers    were    required    to    repay    the    loan    by    monthly    calls       ' 

of  Rs.  5  per  share  and  interest  at  6  per  cept    under  rule  23  of  the  articles      19M.85. 

11  That  rule  42  of  the  articles  of  association  provides  that  a  member, 
who  obtains  no  loans,  may  '  withdraw  from  the  association  and  receive  fcbe 
1  amount  at  his  credit  in  calls  minus  the  arrears  (if  any)  and  interest  duo 
'  thereon  on  .giving  one  month's  notice,  such  withdrawals  to  be  paid  from 
1  first  available  fundfr.' 

That  the  practice  from  the  commencement  of  the  association  hab 
been  to  pay  such  withdrawal  noil-loan  members  in  rotation  according  to 
the  dates  on  which  such  withdrawal  notices  were  received  by  the  associa- 
tion 

That,  up  to  the  date  when  the  society  went  into  liquidation,  there 
were  44  withdrawal  members  remaining  unpaid  whose  claims  amounted 
to  Rs  20,144  as  per  Schedule  A  hereto  annexed,  and  98  members  who  had 
not  withdrawn  and  whose  claims  amounted  to  Rs  16,995  as  per  schedule  B 
hereto  annexed. 

"  That  a  dividend  to  all  the  members  was  declared  ,\v  the  association 
annually  except  during  the  last  three  years  in  consequence  of  heavy  losses 
11  That  two  of  the  withdrawal    members,   T     Mamcka    Mudaliai    and 
J.  L.  Pinto,  sued  the  association  in  the  Madras  Court  of  Small  Causes,  rind 
obtained  decrees  for  the  amounts  due  to  them  on  the  31st  October  189^ 
and  on  the  16th  November  1893  for  [87]  Rs    1,600  nnd  Rb    195  respect- 
ively  (Small  Cause   Suits  Nos     18001   of   1893   and   19275  of   1898) 

That  the  entire  claims  of  the  shareholders  against  the  company,  ut 
the  time  when  it  went  to  liquidation,  amounted  to  Rs  37,139,  and  a  sum 
of  about  Rs  1,050  was  distributed  among  the  shareholders  in  or  about 
December  1899,  in  accordance  with  the  resolution  set  forth  in  the  last 
preceding  paragraph  and  the  shareholders  accepted  their  dividend  with 
the  exoepton  of  six  shareholders,  among  wljom  (the  latter)  were  T  Mani- 
oka  Mudaliar  and  J.  L  Pinto  who  Bued  the  association  in  the  Court  of 
Small  Causes  as  set  forth  in  paragraph  10  herein  and  whose  (those  who 
refused  to  accept  the  dividend  above  referred  to)  claims  amounted  in  nil 
to  Rs.  8,245,  as  per  Schedule  C,  hereto  " 

The  matter  having  come  on  for  hearing,  SHEPHARD,  J  ,  made  un 
order  as  follows  :  — 

"  I  order  that  notice  of  the  application  for  an  order  as  to  the  mode  of 
distribution  of  the  assets  of  the  above  association,  Ac  ,  be  served  person- 
ally on  the  members  named  in  the  above-said  joint  affidavit  of  E.,  C 
TVSena  and  W  Fermier  who  refused  to  accept  the  dividend  therein  men- 
tioned, and  by  public  advertisement  in  the  Hindu  and  Standard  news- 
papers twice  in  each  and  by  posting  notices  on  the  notice-board  of  this 
Court  and  at  the  office  of  the  said  association,  and  I  further  order  that 
this  application  do  stand  and  be,  and  the  same  is  hereby  adjourned  to 
17th  day  of  July  1894." 

The  notices  and  advertisements  having  been  made  as  ordered,  further 
affidavits  were  filed  from  which  it  appeared  that  some  of  the  members  had 
and  others  had  not  given  notice  under  Article  42  of  the  memorandum  of 
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Article  42  of  the  memorandum  of  association  was  in  the  following 
terms :  — 

42.     "A  member  who  has  received  no  loan,  may  withdraw  from  the 
...  .,  ,        .     .  association  and  receive  the  amount  at  his  credit  in 

be^'whoTatlcTved      <?»8'    «''»«•   the   «™»*    (*   »^   «"*    **«*»*   duo 
no  loans.  thereon,   on  giving  one   month  s  notice,    such   with- 

drawals  to  be  paid  from  first  available  funds." 

19M.85.  Parthasaradhi  Ayyangar,  for  the  liquidators. 

Nammayya  Ghetti,  Venkataramayya  Chetti  and  Seshagiri  Ayyar,  for 
various  members  of  the  association. 

[88]  SUEPUARD,  J. — This  is  an  application  under  Section  182  of  the 
Companies  Act  for  the  determination  of  a  question  with  reference  to  the 
claims  of  members  of  the  society  who  have  and  members  who  have  not 
given  notice  of  withdrawal  under  the  rules. 

The  amdavid  does  not  state  with  such  clearness  as  might  be  desired, 
the  prescise  question  which  the  liquidators  desire  to  raise,  and  more  than 
one  question  was  mentioned  .in  the  course  of  the  argument.  It  was 
suggested  that  the  notices  of  withdrawal  were  given  after  the  society  was 
known  to  be  insolvent.  That  however  is  not  a  matter  put  forward  in  the 
original  affidavit  of  the  liquidators  and  no  question  is  asked  upon  it  1 
confine  myself  to  the  question  above  stated  which,  as  I  read  the  affidavit, 
is  the  only  question  requiring  an  answer  It  is  not  alleged  that  there  are 
•any  outside  creditors  of  the  society.  The  question  ari'ses  simply  between 
members  who  have  given  notice  under  rule  42  and  members  who  have 
not.  •  Whether  the  former  are  to  be  paid  in  priority  to  or  pari  passu  with 
the  latter. 

On  behalf  of  the  liquidators  in  support  of  the  view  -expressed  in  the 
resolution,  17th  November  1893,  I  *was  referred  to  the  observation  of 
JeSsel,  M.  B.,  in  In  re  Mutual  Society  (1).  * 

It  was  contended  that  the  rules  contemplated  the  society  as  a  going 
concern  and  had  no  application  to  the  affairs  of  the  society  in  liquidation. 
There  is  no  authority  for  this  position.  On  the  contrary  if  authority  is 
needed,  In  re  Blackburn  and  District  Benefit  Building  Society  (ty  is  clear 
authority  for  the  proposition  that  the  rights  of  members  must  be  regulated 
by  the  contract  contained  in  the  rules.  The  question  then  is  simply  one 
of  construction — the  construction  of  rule  42.  The  rule  says  that,  under 
certain  circumstances,  a  member  may  withdraw  and  receive  the  amount 
at  his  credit  in  calls  minus  arrears  and  interest — "  such  withdrawals  to 
be  paid  from  first  available  funds."1 

I  am  clearly  of  opinion  that  the  rule  gives  members,  who  have  given 
due  notice,  the*  right  to  have  the  sums  due  to  them  paid  in  priority  to 
other  members  who  have  not  given  notice,  such  payments  to  be  made  out 
of  the  funds  in  the  liquidator's  hands  so  far  as  they  are  available. 

Adipurnam  Pillai,  one  of  the  class  described  'as  non- withdrawal  mem- 
bers, preferred  this  appeal. 

[89]  The  Advocate-General  (Hon'ble  Mr.  Spring  Branson,  for 
appellant. 

Parthasaradhi  Ayyangar,  for  the  liquidators,  respondents  NOB.  1 
and  2. 

Sundara  Ayyar,  for  respondent  No.  B,  one  of  the  class  described  as 
withdrawal  members.  .  c 

(i)  24  Ch.  D.  42?,  (2)  24  Ch.  D,  421. 
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JUDGMENT 

This  is  an  appeal  from  an  order  of  Mr  Justice  SHEPHARD  disposing 
of  an  application  under  Section  182  of  the  Indian  Companies  Act  in  the 
matter  of  the  Madras  Building  Association  (Limited) 

The  Madras  Building  Association  (Limited)  is  no\\  in  liquidation,  but 
prior  to  the  petition  for  liquidation  certain  shaicholdeis  gave  notice  of 
withdrawal  from  the  company,  and  the  question  toi  decision  is,  \\hut 
are  the  rights  of  the  withdrawing  members  between  themselves  and  the 
other  members  of  the  association,  in  other  words,  have  the  membevh 
who  have  given  notice  of  withdrawal  a  light  to  be  paid  out  of  the  assets 
in  priority  to  the  other  members  ?  The  learned  Judge  decided  that  they 
"had  priority 

Article  42  of  the  memorandum  of  the  articles  of  association  says  that 
a  member  who  has  received  no  loan  may  withdraw  fiom  the  association 
and  receive  the  amount  at  his  credit  in  calls  minus  the  arieais  (if  any)  and 
interest  due  thereon  on  giving  one  month's  notice,  such  withdrawals  to  be 
paid  from  first  available  tunds  The  learned  Advocate-General  appears 
for  the  appellant  and  argues  that  Article  42  only  applies  to  the  association 
as  a  going  concern,  and  that  as  the  association  is  in  liquidation  all  the 
shareholder  as  between  themselves  are  entitled  to  share  and  shaie  alike, 
and  the  case  of  In  re  Mutual  Society  (1)  decided  by  the  late  Master  of 
thei  Rolls  was  relied  on  But  that  case  is  distinguishable  from  the 
present,  as  the  shareholders  of  the  Mutual  Society  who  had  given  notice 
of  withdrawal  were  to  be  paid  out  of  one  particular  fund  which  was  non- 
existent at  the  time  the  society  went  into  liquidation  Mr  Sundra  Ayyar 
who  appears  for  the  third  leepondent,  relies  on  the  case  of  In  re  Blackburn 
and  District  Benefit  Building  Society  (2)  which  has  been  confirmed  by 
the  House  of  Lords  in  Walton  v  Edge  (3)  Rule  3  of  that  society  stated 
that  any  member  of  the  society  shall  be  allowed  to  withdraw  (provided 
[90]  the  funds  permit)  sums  by  giving  certain  notices  of  withdrawal,  and 
that  no  further  liabilities  shall  be  incurred  by  the  society  till  such  member 
shall  be  repaid  It  was  held  on  the  construction  of  the  above  that  the 
rule  as  to  the  withdrawal  of  members  must  not  be  confined  to  the  society 
as  a  going  concern,  but  was  applicable  to  adjust  the  rights  of  the  with- 
drawing and  continuing  members  intei  se  in  the  winding  up,  that  the 
members  who  had  given  notice  to  withdraw,  and  whose  notices  had 
expired  before  the  commencement  of  the  winding  up,  were  entitled  to  be 
paid  out  of  the  assets  in  priority  to  the  other  investing  members  vvho 
had  not  given  notice  of  withdrawal,  notwithstanding  that  at  the  date  of  the 
winding  up  there  were  no  funds  in  hand  for  their  payment 

In  the  present  case  rule  42  states  that  the  withdrawals  are  to  be  paid 
from  the  first  available  funds 

We  hold,  therefore,  that  the  learned  Judge  was  right,  and  this  case 
comes  within  the  principles  laid  down  in  re  Blackburn  and  District  Benefit 
Building  Society  (2),  and  we  dismiss  the  appeal  with 

Alasingarachariar  — attornev  for   appellant 
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19  M.  90. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Parker  and  Mr.  Justice  Davies. 
APPEL.  •  

LATE  SUBBARAU    NAYUDU,     Plaintiff    V.     YAGANA    PANTULU 

CIVIL.  AN1)  ANOTFIER  Defendants.*     [21st  November,  ami 

— —  3rd  December,  1895.] 

Limitation  Act — Act  XV  of  1877,- Section  14 — Exclusion  of  time  of  former  proceedings 
In  1892  a  suit  was  instituted  in  the  Presidency  Court  of  Small  Causes  against 
defendants  not  resident  within  the  jurisdiction,  the  leave  of  the  Registrar  of 
the  Court  ha\mg  been  first  obtained.  Subsequently  it  was  ruled  that  the  Regis- 
trar was  not  empowered  to  give  such  leave,  and  the  suit  was  dismissed  A 
similar  suit  was  then  instituted,  the  lea's e  of  the  Court  having  been  firsl 
obtained : 

Held,  that  the  time  during  which  the.  first  suit  was  pending  should  be  deduct- 
ed in   the  computation   of   the   period   of   limitation   applicable   to   the   second 
suit. 

IF,  20  M   48  (51)(F,B.);  R ,  22  A   2tS  (250)  (F.B.);  D.,  32  C.  118  (122).J 

[91]  CASE  staged  for  the  opinion  of  the  High  Court  under  Presidency 
Small  Cause  Court  Act,  Section  69  by  V.  P.  DeRozario,  one  of  the  Judges 
of  the  Presidency  Small  Cause  Court.  • 

The  case  was  stated  as  follows: —  • 

In  this  suit,  presented  on  the  26th  April  last,  the  plaintiff  seeks  to 
recover  from  the  defendants  residing  in  Kistna  a  sum  of  Re.  525-3-6  due 
on  balance  of  account  to  one  Kottaya  Naidu  who  assigned  the  debt  to  the 
plaintiff.  The  cause  of  action  is  alleged  to  have  arisen  about  five  years 
before  the  date  of  the  present  suit.  The  plaintiff  states  that,  under  Section 
14  of  the  Limitation  Act,  he  is  entitled  to  deduct  the  period  of  three  years 
during  which  a  former  suit  No.  6837  of  1892  filed  on  the  25th  March  1892 
on  the  same  cause  of  action  was  pending  in  this  Court,  which  feuit  was 
dismissed  on  26th  April  1895  by  the  Chief  Judge  for  want  of  jurisdiction, 
as  the  leave  to  sue  the  defendants  residing  beyond  the  jurisdiction  was 
given  by  the  Registrar  who  had  no  power  to  grant  it. 

This  power  was  vefeted  in  the  Registrar  by  a  rule  framed  by  the  High 
Court  and  published  in  the  Fort  St.  George  Gazette  in  1885,  and  from  that 
date  until  27th  March  1895,  when  the  rule  was  declared  by  the  High  Court 
to  be  ultra  vires.  See  Rajam  Chetti  v.  Seehayya  (1);  the  power  of  granting 
leave  was  exercised  by  the  Registrar. 

It  is  not  contended  that  the  plaintiff  acted  otherwise  than  bona  fide 
in  applying  for  the  required  leave  to  the  officer  publicly  declared  by  the 
High  Court  to  which  the  Small  Cause  Court  is  subordinate  to  have  the 
power  to  grant  it.  This  suit  was  filed  on  the  very  day  on  which  the  leave 
was  obtained,  and  it  is  not  contended  that  the  plaintiff  failed  to  exercise 
due  diligence  in  prosecuting  the  suit,  or  that  its  long  pendency  in  this  Court 
is  due  to  any  negligence  on  his  part.  But  it  is  urged  that  the  plaintiff |s 
suit  was  not  dismissed  for  want  6f  jurisdiction  on  the  part  of  the  Court, 
but,  on  the  contrary,  the  Court  having  jurisdiction  was  precluded  from 
*  taking  cognizance  of  it  by  reason  of  the  leave  of  the  Court  not  having  been 
obtained  for  its  institution  as  required  by  law,  that  the  Court  was 
divested  of  itft  jurisdiction  by  the  plaintiff's  own  act  or  omission, 
and  that  this  omission  was  per  se  negligence  or  want  of  due  diligence 
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on    his    part      In    support    of    this    contention    the    case    of    Ramaknstna 

[02]    SaBtrulu   v.    Darba   Lakahmidcvamma    (1)    is   relied    upon      There    a     r\EC    ? 

suit  for  mam  lands  was  dismissed  on  the  ground  that  the  plaintiff  had  no      U  ' 

certificate  as  required,  by  Regulation  IV  of  1831.  Eight  years  afterwards  A  FUEL- 
the  plaintiff  having  obtained  the  requisite  certificate  commenced  a  second  LATE  ' 
suit,  it  was  hold  that  the  institution  of  the  former  suit  had  not  suspended  CIVIL 

the    statute    of    Limitation    Act    XIV    of    1859 — Holloway,    J.,    remarking " 

the   fact  that  he   (plaintiff)  failed  to  obtain  the  required   certificate   will     igM.96 
no  more  suspend  the  statute,  than  the  inability  to  piocure  evidence  would 
have  done       .  That  the  certificate  was  not  proem  ed,   may   be 

from  the  plaintiff's  misfortune  or  from  his  negligence,  but  with  that  the 
Court  has  no  concern  This  case  really  proceeds  on  Hie  very  obvious 
principle  that  a  plaintiff's  failure  to  procure  what  is  necessaiy  for 
the  institution  of  his  suit,  does  not  keep  alive  his  cause  of  action  " 
But  the  circumstances  of  that  case  aie  different  from  those  of  the 
present,  and  further  the  remaiks  oi  the  learned  ludge  are  obiter 
dicta,  as  even  if  the  period  dunng  which  the  first  suit  Was  pending 
were  deducted,  the  second  suit  was  barred  as  more  than  t\\elve  jears 
had  run  against  the  plaintiff's  remedy  In  a  much  later  case  Putah 
Meheti  v  Tujla  (2),  where  the  production  of  the  Collectors  certificate 
was  necessary  to  give  jurisdiction  to  the  Court,  it  was  held  that  its  non- 
production  did  not  necessarily  constitute  such  a  want  of  due  diligence  as 
to  disentitle  the  plaintiff  to  the  deduction  of  time  allowed  by  Section  14 
of  the  Limitation  Act  West,  J  ,  observed  "  the  case  appears  to  have 
been  one  of  an  error  committed  in  good  faith  and  not  one  of  want  of  due 
diligence  The  plaintiff  wanted  a  decree  and  took  the  steps  apparently 
necessary  to  obtain  it  His  suit  failed,  through  a  defect  of  jurisdiction 
of  the  Court,  which  had  not  really  judicial  cognizance  of  the  cause  until 
the  preliminary  condition  overlooked  for  so  long,  had  been  satisfied  " 
The  circumstances  of  that  case  and  those  of  the  present  case  appear  to  be 
similar. 

Section  14  enacts  "  In  computing  the  penod  of  limitation  prescribed 
for  any  suit,  the  time  during  which  the  plaintiff  has  been  prosecuting  with 
due  diligence  another  civil  proceeding,  whether  in  a  Couit  of  First  Instance 
or  in  a  Court  of  Appeal,  against  the  defendant  shall  be  excluded  \vhere  the 
proceeding  iB  founded  upon  the  same  cause  of  action  and  is  prosecuted  in 
good  faith  in  [03]  a  Court  which,  from  defect  of  jurisdiction  or  othei 
cause  of  a  like  nature,  is  unable  to  entertain  it 

The  section  indicates  that  the  Legislature  intended  to  show  indul- 
gence to  a  party  acting  bona  fide  under  a  mistake  (Krietna  v  Chathappan 
(3)  and  that  a  plaintiff  is  entitled  to  the  benefit  of  the  terms  of  Section 
14,  if  it  is  shown  "  that  his  suit  had  been  prosecuted  bona  fide  and  with 
due  diligence,  and  that  the  Court  wa&  unable  to  decide  upon  it  from 
some  cause  quite  unconnected  with  the  default  or  negligence  of  the 
plaintiff  The  inability  of  the  Court  must 

he  either  some  unavoidable  circumstance  over  which  no  one  has  nnv 
control,  or  something  incidental  to  the  Court  itself,  and  unconnected 
with  the  acts  of  the  parties.11  (Per  Jackson,  J  ,  in  Chundn  Mndhub 
Churkerbutty  v  Bisaeasurec  Dcbea  (4). 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  the  benefit  of  the 
terms  of  Section  14  of  the  •Limitation  Act  But  at  the  request  ol  the 
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__  defendants'  pleader,  I  beg  to  submit  for  the  opinion  of  the  High  Court 

DEC.*3*  ^e  question,  whether,  in  the  circumstances  stated,  the  time  during  which 

'  the   plaintiff   was   prosecuting   his   former   suit   in   this   Court   should   be 

APPEL*  excluded  in  computing  the  period  of  Limitation  «for  the  present  suit. 

LATE  I  have  reserved  judgment  contingent  upon  the  opinion  of  the  High 

CIVIL.  Court  on  the  question  submitted. 

Mr.  K.  Brown,  for  plaintiff. 

19M.90.  Pattabhirama  Ayyar,  for  defendants. 

JUDGMENT. 

This  suit  No.  6550  of  1895  was  instituted  in  the  Presidency  Small 
Cause  Court  on  the  26th  April  last  under  Section  18  (a)  of  Act  XV  of 
1882,  the  leave  of  the  Court  having  first  been  given  as  was  necessary, 
because  the  defendants  do  not  reside  within  the  local  limits  of  its  jurisdic- 
tion but  in  the  Kistna  District.  A  precisely  similar  suit  had  been  filed 
on  the  25th  of  March  1892  by  the  leave  of  the  Registrar  of  the  Court, 
and  it  was  pending  until  the  26th  April  last,  when  it  was  thrown  out  on 
the  ground  that  the  Court  had  no  jurisdiction  to  entertain  it,  because  the 
leave  of  the  Registrar  was  not  the  leave  of  the  Court  as  had  recently  been 
declared  by  the  High  Court  (Rajam  Chetti  v.  Seshayya  (1).  TJp  till 
then,  the  Registrar  had  been  exercising  the  power  for  many  years  under 
a  rule  passed  by  the  High  Court  in  1885,  which  was  now  found  to  be 
ultra  vires.  The  plaintiff 's  [94]  present  suit  is  barred  by  limitation  if  he 
cannot  claim  the  benefit  of  Section  14  of  the  Limitation  Act,  and  that  is 
the  question  referred  to  us,  whether  the  time  from  the  25th  of  March  1892 
to  the  26th  of  April  1895  during  which  he  was  prosecuting  his  former 
suit  should  be  excluded  in  computing  the  period  of  limitation  for  the 
present  suit. 

Section  14  of  the  Limitation  Act  allows  such  exclusion  if  the  former 
suit  was  prosecuted  with  due  diligence  and  in  good  faith  in  a  Court  which, 
from  defect  of  jurisdiction  or  other  cause  of  a  like  nature,  was  unable  to 
entertain  it.  It  is  not  contended  that  the  plaintiff  was  in  fact  negligent 
in  prosecuting  the  Suit,  the  long  pendency  of  which  was  owing  to  no  fault 
of  his,  nor  that  he  did  not  act  bond  fide  in  bringing  the  suit  on  the 
sanction  of  the  Registrar,  which  was  then  supposed  to  be  a  valid  sanction 
even  by  the  Court  itself.  What  is  contended  is  that  he  is  responsible  in 
law  for  his  omission  to  obtain  the  leave  of  the  Court,  and  it  was  only  by 
reason  of  that  omission  that  the  Court  was  divested  of  its  jurisdiction. 
In  support  of  the  first  proposition  several  cases  are  cited.  In  Ramakristna 
Bastrulu  v.  Darba  Lakshmidevamma  (2)  it  was  held  that  the  statute  of 
limitations  was  not  suspended  in  consequence  of  plaintiff's  misfortune  or 
negligence  in  not  producing  a  certificate  required  by  law,  for  want  of  which 
his  previous  suit  had  been  dismissed.  In  Bai  Jamna  v.  Bat  Ichha  (3), 
the  plaintiff  was  held  not  entitled  to  deduct  the  time  she  was  engaged  in 
prosecuting  the  first  suit,  because  that  was  dismissed  owing  to  the  non- 
production  of  a  registered  certificate  due  to  her  own  laches.  In  Krishnaji 
liakshman  v.  Vithal  Ravji  Renge  (4)  the  plaintiff  was  not  allowed  the  bene- 
fit of  Section  14,  because  hi&  previous  suit  was  defective  for  want  of  parties 
and  was  withdrawn  by  himself.  In  Tirtha  Sami  v.  Seshagiri  Pai  (5)  the 
first  suit  had  failed  by  reason  of  misjoinder  of  causes  of  action  and  parties, 
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and  hence  plaintiff  was  held  not  entitled  to  exculde  die  time  it  was 
pending.  In  all  these  caseb  it  will  be  observed  that  the  cordition  was  one 
within  the  power  of  the  party  to  fulfil,  and  it  was  default  or  defect  in 
himself  and  not  a  "  defect  of  jurisdiction  "  m  the  Court  which  enter- 
tained the  suit  "  or  other  cause  of  like  nature  "  that  deprived  him  of 
the  time  occupied  in  carrying  it  on  to  a  failure  Now  m  this  case,  it 
[95]  would  be  impossible  to  say  that  the  plaintiff  committed  any  fault 
when  he  complied  with  the  rule  sanctioned  by  this  Court  Being  then 
accepted  as  good  in  law,  he  could  hardly  have  disputed  ib,  especially  as 
the  Court  to  which  he  applied  lecogmsed  and  acted  upon  it  It  cannot 
therefore  be  held  that  he  was  guilty  of  any  omission,  and  it  is  conceded 
there  was  no  actual  negligence  or  want  of  bona  fides  on  his  part  To 
entitle  a  plaintiff  to  the  benefit  of  the  terms  of  Section  14  of  the  Limita- 
tion Act,  it  is  sufficient  to  show  "  that  his  suit  had  been  prosecuted  bond 
fide  and  with  due  diligence,  and  that  the  Court  was  unable  to  decide 
upon  it  from  some  cause  quite  unconnected  with  the  default  or  negligence 
of  the  plaintiff  "  Per  Jackson,  J  ,  in  Chunder  Madhitb  Chuckerbutty  v 
Bissessuree  Debea  (I) 

Then  as  to  the  proposition  that  the  Court  had  an  inherent  jurisdic- 
tion over  the  case,  which  it  was  prevented  from  exercising  only  by  leason 
of  the  plaintiff's  omission  to  obtain  the  lequisite  leave,  we  are  not  piepaied 
to  accede  to  it.  It  is  argued  that  the  case  is  similar  to  cases  such  us  that 
under  Section  30  of  the  Code  of  Civil  Procedure,  where  with  permission  of 
the  Court,  one  party  may  represent  others  in  the  suit,  (  r  such  as  those 
wherein  the  production  of  a  certificate  or  other  authority  is  a  preminary 
condition  to  a  suit,  without  which  the  Court  will  not  exercise  its  jurisdic- 
tion, albeit  jurisdiction  IB  vested  m  it  In  this  class  of  cases  however  the 
inability  of  the  Court  is  not  an  inability  to  entertain  the  suit,  but 
an  inability  to  decide  it  until  the  condition  is  fulfilled,  and  it  is  an  everyday 
occurrence  to  allow  the  omission  to  be  supplied  after  the  plamti  is  filed 
But  m  this  case  the  Presidency  Small  Cause  Court  had  absolutely  no 
jurisdiction  until  its  leave  had  been  obtained  in  writing  "  before  the  institu- 
tion of  the  suit,"  because  the  defendants  did  not  reside  within  its  local 
jurisdiction  The  Act  conferring  the  jurisdiction  is  not  only  a  special  but 
a  local  Act,  and  it  is  an  essential  qualification  that  the  leave  of  the  Court 
be  firpt  given  before  it  can  exercise  jurisdiction  over  defendants  not  residing 
within  the  local  limits  of  its  oidmary  jurisdiction,  and  who  otherwise  are 
not  subject  to  it  Its  jurisdiction  is  excluded  until  it  is  specially  confer- 
red by  the  Court's  own  act,  and  that  act  must  be  performed  prior  to  the 
institution  of  the  suit  The  Court  had  therefore  no  inherent  jurisdiction, 
which  makes  all  the  difference  [96]  between  the  case  here  in  question  and 
the  class  of  cases  referred  to  above,  where  there  is  no  want  of  jurisdic- 
tion to  begin  with  but  only  a  refusal  to  exercise  it  for  the  time  being  It  is 
just  as  if  a  plaint  were  presented  not  in  proper  form  or  unverified,  the 
Court  would  not  act  upon  it — not  because  it  had  no  jurisdiction,  but 
because  a  prerequisite  was  wanting,  which  is  allowed  to  be  supplied  after- 
wards by  amendment  In  the  present  case  the  Court  was  altogether 
debarred  and  precluded  from  receiving  the  plaint,  as  it  had  not  given  its 
prior  consent  to  its  entertainment  and  had  no  authority  to  accord  it 
afterwards.  It  is  urged  that,  that  being  the  case,  the  Court  should  have 
returned  the  original  plaint  for  presentation  in  the  proper  Court  and  the 
question  of  limitation  need  not  then  have  arisen.  But  we  give  no  opinion 
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on  this  point,  as  it  is  not  embraced  in  the  reference  made  to  this  Court. 
With  regard  to  that,  we  reply  for  the  reasons  given  that  the  plaintiff  is 
entitled  to  exclude,  from  the  computation  of  the  period  of  limitation  for 
his  present  suit,  the  time  his  former  suit  was  pending  in  the  Court. 
Rencontre: — Attorney  for  plaintiff. 


19  M.  96. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.   H.   Collins,   Kt.,   Chief  Justice,   Mr.   Justice 
Shephard  and  Mr.  Justice  Best. 


SADASOOK   GAMBIB   CHUND   (Plaintiff),   Petitioner  v.   KANNAYYA 

AND  ANOTHER  (Defendants),  Respondents.* 
[4th  and  19th  September,  29th  October  and  18th  December,  1895.] 

Presidency  Small  Cause  Courts  Ait — Act  XV  of  1882,  Section  37 — Powers  of 
Bench  of  Presidency  Small  Cause  Court — Question  of  fact. 

One  of  the  Ju;lges  of  the  Presidency  Small  Cause  Court  in  a  suit  tried  by 
him  delivered  judgment  for  the  plaintiff.  The  defendant  made  an  application 
to  the  Full  Bench  under  the  Presidency  Small  Cause  Courts  Act,  Section  37, 
in  id  the  Court  arrived  at  the  conclusion  that  the  judgment  proceeded  on  a 
misappreciation  of  the  evidence  and  reversed  the  decree  • 

Held,  by  COLLINS,  CJ ,  and  SHEPHARD,  J.  (BEST,  J.,  dissenting)  that  the 
Full  Bench  of  the  Presidency  Small  Cause  Court  had  transgressed  the  limits 
cf  the  [97]  jurisdiction  conferred  by  Act  XV  of  1882,  Section  37,  as  the  case 
was  one  of  which  different  minds  might  not  unreasonably  have  come  to 
different  conclusions, 

[F.,  27  B.  563  (571);  24  C.  455  (459)=1  C  W.N.  44,  21  M.  232  (233);  R.,  23  B 
414  (420),  38  C.  425=16  C.W  N.  25  (26);  31  \[  490  (492)=18  MLJ.  480= 
4  M  L.T.  283.] 

PETITION  under  Civil  Procedure  Code,  Section  622,  praying  the  High 
Court  to  rcflKse  the  proceeding  of  the  Pull  Bench  of  the  Presidency  Court 
of  Small  Causes  in  small  cause  suit  No.  4946  of  1894. 

One  of  the  Judges  of  the  Presidency  Small  Cause  Court  passed  a 
decree  for  the  plaintiff  in  the  ahove  suit.  The  Full  Bench  on  an  applica- 
tion made  under  Presidency  Small  Cause  Courts  Act,  Section  37,  consider- 
ed that  he  had  come  to  an  erroneous  conclusion  on  the  evidence  and 
reversed  the  decree. 

The  plaintiff  preferred  this  petition 

Mr.   W.   Grant,  for  petitioner. 

Mr.    R.  F.   Grant,  for  respondents. 

OPINION. 

SHEPHARD,  J. — This  petition  raises  an  important  question  with 
regard  to  the  practice  of  the  Full  Bench  of  the  Small  Cause  Court  in  deal- 
ing with  applications  under  the  37th  section  of  the  Act  of  1882.  The 
application  in  this  case  wafc  made  on  behalf  of  the  defendants,  against 
whom  a  decree  had  been  passed.  It  is  made  in  the  form  of  an  appeal 
against  the  decision  of  the  Second  Judge,  and  is  based  on  various  grounds, 
three  of  which  relate  merely  to  questions  of  the  appreciation  of  evidence. 
In  their  judgment  on  the  application,  the  learned  Chief  Judge  and  his 
colleagues  discuss  the  evidence,  and  deal  wtoh  the  case  precisely  in  the 
manner  in  which  an  Appellate  Court  might  have  treated1  it.  They  differ 
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from  the  conclusion  of  fact  at)  which  the  Second  Judge  had  arrived  and 
find  in  favour  of  the  defendants  They  hold  that  the  case  IB  one  in  which, 
under  the  rules  of  the  16th  February  1886,  they  are  justified  in  entertain- 
ing  the  application  and  dealing  with  the  case  accordingly  The  result 
was  tlje  reversal  of  the  decree  and  the  dismissal  ot  the  suit 

Now,  whatever  may  be  the  force  or  effect  of  the  rule&  abovementjoned, 
there  can  be  no  doubt  that  under  those  rules  the  Full  Bench  cannot 
assume  a  jurisdiction  which  undei  the  Act  itself  they  do  not  possess  The 
question  then,  is  whether  under  the  37th  Section  of  the  Act,  the  Full 
Bench  was  justified  in  entertaining  the  application  and  leversing  the 
decree 

The  section  consists  of  two  parts  First  there  is  a  declaration  that 
the  determination  of  a  case  tried  in  the  Small  Cause  Court  is  to  be  final 
and  conclusive  Ip  other  woids  the  light  of  appeal  is  [98]  denied  Then 
comes  the  provision  empowering  the  Full  Bench,  on  application  duly  made, 
to  giant  to  re-trial  or  to  do  certain  other  things  The  forms  which  the 
mterfeience  of  the  Full  Bench  may  take  are  such  as  a  Court  of  Appeal 
might  be  empowered  to  use,  but  evidently  the  Full  Bench  is  not  intended 
to  sit  as  a  Court  of  Appeal  The  section  which  follows,  providing  for  a  re- 
hearing by  the  High  Court  in  cases  of  miscamage  or  failure  of  justice,  fur- 
nishes an  alternative  course,  which  would  scarcely  be  given  if  under  the 
preceding  section  the  Full  Bench  weie  meant  to  be  a  Court  of  Appeal  The 
distinction  between  the  functions  of  the  Full  Bench  and  those  of  nil 
Appellate  Court  must  he  in  the  character  of  the  conditions  undei  which 
the  Full  Bench  has  jurisdiction  to  interfeie  Those  conditions  fire  nol 
expressed  even  in  such  general  language  as  is  upod  in  the  38th  Section, 
but  J  think  they  may  be  gathered  from  the  langaupe  of  the1  previous  Act 
and  the  rules  of  English  law  in  pan  matena  By  the  50th  Section  of  the 
Act  of  1850,  which  also  contains  a  declaration  thnt  the  judgments  of  the 
Small  Cause  Court  are  to  be  final  and  conclusive,  theie  a  reserved  to  the 
Court  the  power  of  granting  a  new  trial  The  section  does  not  provde  foi 
any  other  mode  of  interference  with  the  original  deciee  When,  in  1882, 
the  Legislatuie  altered  the  law  by  prescribing  Several  modes  of  inter- 
ference, it  appears  to  me  that  it  clearly  was  not  intenied  to  altei  the 
conditions  under  which  the  Full  Bench  might  act  Now  under  the  Act 
of  1882,  as  formerly  under  the  Act  of  1850,  it  has  to  be  seen  whether  in 
any  given  ease  the  circumstances  are  such  us  would  justify  the  grtintmp 
of  a  new  trial  In  the  present  case,  if  under  the  Act  of  1850  a  new  trml 
would  not  properly  have  been  granted,  then,  in  mv  opinion,  under  the 
existing  law,  the  application  ought  not  to  have  been  allowed  and  the 
decree  ought  not  to  have  been  reversed  The  conditions  under  which  n 
new  trial  mav  be  granted  according  to  the  accepted  practice  prevailing  in 
English  Courts  in  cases  in  which  that  is  the  form  of  remedy  provided  aie 
various  (See  Lush's  Practice)  The  only  rule  which  could  possibly 
have  any  application  to  the  pre&ent  case  IB  that  which  justifies  a  motion 
for  a  new  trial  on  the  ground  that  the  verdict  is  against  the  weight  of 
evidence  This  rule,  however,  does  not  mean  that  the  Court  befoie  which 
the  motion  is  made  is  at  liberty  to  set  aside  the  verdict  meiely  on  the 
ground  that  they  take  another  view  of  the  evidence  and  do  not  agree  with 
the  conclusion  of  the  jury  The  applicant  for  a  new  trial  mu=t  go  [99] 
farther  than  this  he  must  sltow  that  the  verdict  is  one  to  which  no  reason- 
able man  ought  to  have  come  (see  Solomon  v  Bitton  (1))  It  does  nol 
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1896*     aPPear  that  in  the  present  case  there  was  any  pretence  for  saying  that  the 

DEC.  18.  Judgment  of  the  Second  Judge  was  in  this  sense  an  erroneous  one.     The 

&_-_>       burden  of  proof  was  on  the  defendants,  and  the  question  was  simply  as  to 

APPEL-    the  sufficiency  of  the  proof  adduced  by  them*     It  is  clear  that  the  case  was 

LATE       one  in  which  different  minds  might  not  unreasonably  have  come  to  different 

CIVIL,     conclusions.     In  the  case  cited  above  the  Judge  before  whom  the  cajse  had 

been  tried  had  expressed  dissatisfaction  with  the  verdict.  Yet  the  Court  of 

19  M.  96,  Appeal  reversed  the  order  for  a  new  trial  on  the  ground  that  the  granting 
of  a  new  trial  did  not  depend  on  the  opinion  of  the  Judge  who  tried  the 
action,  but  on  the  question  whether  the  verdict  was  su^h  as  reasonable 
men  ought  to  have  come  to. 

In  my  opinion  the  Full  Bench  have  transgressed  the  limit  of  the 
jurisdiction  conferred  on  them  by  the  37th  Section,  They  have  in  fact 
assumed  the  functions  of  a  Court  of  Appeal. 

I  would  therefore  set  aside  their  order  and  restore  the  decree.  The 
respondents  must  pay  all  the  costs. 

BEST,  J.— It  is  contended  on  behalf  of  the  petitioner  that  the  FulJ 
Bench  of  the  Madras  Small  Cause  Court  exceeded  its  powers  in  reversing 
the  decision  of  the  Second  Judge  merely  on  a  consideration  of  the  evidence, 
there  being  no  question  of  law. 

Section  37  of  the  Presidency  Small  Cause  Courts  Act  (XV  of  1882), 
under  which  the  Judges  acted,  after  declaring  that  every  decree  and  order 
of  the  Small  Cause  Court  in  a  suit  shall  be  final  and  conclusive,  "  save  as 
is  herein  specially  provided,"  adds  that  the  Court  may,  on  application  of 
either  party,  made  within  eight  days  from  the  date  of  the  decree  or  order 
in  any  suit,  order  a  new  trial  to  be  held,  "  or  alter,  feet  aside  or  reverse  the 
decree  or  order,"  upon  such  terms  as  it  thinks  reasonable. 

The  language  used  seems  to  me  to  mean  that,  though  the  party  is  not 
entitled  to  appeal  as  of  right,  in  any  case  in  which  application  is  made 
within  the  time  allowed  the  Court  may,  if  it  thinks  fit,  reconsider  any 
decree  or  order  with  all  the  powers  of  an  ordinary  Appellate  Court.  There 
ife  nothing,  either  in  the  wording  of  the  section  or  in  the  rules  for  new 
trials  sanctioned  on  the  16th  [100]  February  1886,  to  debar  a  re-hearing 
where  the  question  is  one  merely  of  appreciation  of  the  evidence.  The 
rules,  in  fact,  by  saying  that  the  powers  conferred  by  the  section  will  ordi- 
narily be  exercised  only  on  certain  specified  grounds,  recognize  the  power 
of  the  Court  to  grant  a  re-hearing  even  in  other  cases,  should  the  same 
be  thought  necessary  for  the  ends  of  justice;  and  such  also  appears  to 
have  been  the  intention  of  the  Legislature,  judging  from  the  language 
used  in  Section  37. 

Being  of  opinion  that  the  Full  Bench  did  not  act  without  jurisdiction 
and  seeing  nothing  illegal  in  its  proceedings,  I  would  dismiss  this  petition 
with  costs. 

This  petition  came  on  for  hearing  under  the  provisions  of  Section 
575  of  the  Code  of  Civil  Procedure  before  COLLINS,  C.  J.,  who  delivered 
judgment  a]3  follows: — 

JUDGMENT. 

COLLINS,  C.  J. — This  case  was  not  re-argued  before  me,  the  respond- 
ents not  appearing. 

T  agree  with  Mr.  JUSTICE  SHEPHARD'S  reasons  and  conclusion,  and  I 
would  therefore  set  the  order  aside  and  restore  the  decree.  The  respond- 
ents must  pay  all  the  costs. 
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Before  Mr.  Justtice  Shephard  and  Mr.  Justice  Beat  ' 

APPEL- 

VIZIANAGARAM   MAHARAJAH    (Ylaintiff) ,    Appellant   v  LATE 

SITARAMARAZU  AND  OTHERS   (Defendants  Nofl.   1   to  9,   11  to   13,  CIVIL. 

15  to  29  and  10  to  14  Defendants,  Representatives),  Respondents  *  — . 

[7th,  8th  and  18th  August,  1895  ]  19  M.  100 

Limitation  Act— Act  XV  of  i887,  Schedule  II,  Article  132— Suit  for  k at tubadi— Whe- 
ther kattubadi  is  rent  merely  or  constitutes  a  charge — Resumption  of  service  grant 
The  plaintiff  sued  for  possession  of  three  villages  granted  by  his  predecessor 
to  the  ancestors  of  the  defendants  on  the  ground  that   the  villages  had  been 
granted  on  service  tenure  and  that  he  was  entitled  to  resume  them     He  pray- 
ed, in  the  alternative  for  a  decree  for  six  years'  arrears  of  kattubadi 

Held   (i)   on  the  evidence  that  the  plaintiff  was  not  entitled  to  resume  the 
villages, 

[101]    (2)    that   the   plaintiff  was  entitled  to   a  decree   for  only   ihiee  year§' 
arrears  of  kattubadi 
|D,   10  MLT    391^(1911)  2  \\  W  N    106  (409)] 

APPEAL  against  the  decree  of  H    R.  Farmer,  District  Judge  of  Vizaga- 
patarn,  in  original  suit  No.  14  of  1891 

The  plaint  set  out  that  three  villages,  "  included  under  the  head  of 
jeroyatf  relating  to  the  plaintiff's  samastanam,  were  given  by  the  plaintiff's 
grandfather  the  Maha  Ha] ah  to  the  defendants'  ancestors,  three  in  number, 
that  is,  Kakarlapudi  Appala  Razu,  Seetarama  Razu  and  Vi]iagopala  Razu, 
who  were  in  the  subordinate  service  of  the  plaintiff's  ancestors,  with  the 
condition  that  they  should  render  service  by  being  present  as  courtiers 
Having  regard  to  the  treaty  entered  into  between  the  English  Government 
and  this  samastanam,  and  befoie  the  English  Government  took  the  admi- 
nistration of  the  Northern  Circars,  the  gifts  made  by  the  holders  of  this 
samastanam  of  their  own  accord  can  be  enjoyed  for  life  only  during  their 
time  They  cannot  bind  the  interest  of  the  leversionary  heirs  according 
to  the  custom  "  After  setting  out  that  the  first  named  grantees  adopted 
sons  of  the  third,  the  plaint  proceeded  as  follows  — 

11  The  remaining  seven  sons  and  Vi]iagopala  Kazu  enjoyed  one  share 
separately  As  the  suit  villages  were  granted  as  service  mokluisa  and  as 
the  permission  of  the  Maha  Raja  was  required  for  their  division,  only  the 
suit  villages  were  enjoyed  jointly  till  1845  Vijiagopala  Bazu's  son, 
Seetarama  Bazu,  requested  the  plaintiff's  father,  the  Maha  Raja  Garu, 
very  much  in  1853,  that  he  should  grant  him  again  saying  that  he  would 
render  service  as  usual  and  enjoy  the  same,  and  that  he  would  be  paying 
the  kattubadi  fixed  by  the  circar  Thereupon,  instead  of  gi  anting  thorn 
into  three  shares  according  to  family  rights,  they  were  given  again  on  the 
18th  September  1853  to  the  seven  sons  who  were  staying  with  Vijiagopala 
Razu  and  the  adopted  sons  Lakshminarasimha  Bazu  and  Bungaru  Ra/u  with 
a  kattubadi  of  Rs.  300  newly  fixed  for  enjoyment  on  the  condition  that 
they  should  according  to  mamul  be  in  attendance  as  courtiers,  whenever 
the  circar  may  desire,  render  service  and  be  subject  to  their  pleasure  " 

The  effect  of  certain  litigation  was  next  stated  in  the  plaint,  and  it 
was  added  that  after  its  close  the  defendants  divided  the  villages  into  nine 
shares  "  and  have  been  enjoying  till  1879  according  to  their  respective 
shareR,  paying  the  usual  kattubadi  "  The  further  averments  were  that,  as 

*  Appeals  Nos    134  ar^l  179  of  1893 
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1895      ^ne  defendants  were  not  at  the  [1021  inarn  settlement  made  by  the  plaintiff 

AUG.  13.  acc°l'ding  to  the  custom,   and  as  the  conduct  of  the,  defendants  was  not 

»«»£_*.      {satisfactory  to  the  plaintiff,   and   as  the  services  of  the  defendants   were 

APPEL-    no^  re(luired,  the  defendants  weue  informed  that  they  should  pay  a  fcist  of 

LATE       ^8*  ^>0^  f°r  ^le  visages;  and  that,  as  they  failed  to  do  so,  notices  were 

CIVIL.     seryed  on  them  requiring  them  to  relinguish  the  villages.     The  plaintiff's 

.....*     prayers  were  for  possession  of  the  villages  and  for  the  payment  of  kattu- 

19  M.  100.  kadi  ttt  Us.  300  a  year  for  four  faslis  (1289  to  1292)  and  mesne  profits 

for  three  faslis  (1297  to  1299)  or  in  the  alternative  (in  case  plaintiff  was 

not  found  to  be  entitled  to  possession)  for  the  payment  of  kuttubadi  for 

faslis  1289  to  1292  as  above  and  for  faslis  1297  to  1299  at  Ks.   5,000  a 

year. 

The  District  Judge  held  that  the  plaintiff  was  not  entitled  either  to 
resume  the  villages  or  toi  enhance  the  kuttubadi,  and  passed  a  decree  for 
kattubadi  from  1289  at  Ks.  300  a  year. 

Plaintiff  preferred  this  appeal  and  objections  were  taken  by  the 
defendants  as  to  the  amount  of  kattubadi  decreed. 

Mr.  H    G.   Wcdderburn  and  Rangachariar,  for  appellant. 
Bhashyam  Aijyangar  and  Subramania  Ayyar,  for  respondents, 

JUDGMENT. 

The  plaintiff's  right  to  resume  the  villages  held  by  the  defendants  is 
chiefly  put  upon  the  ground  that  the  latter  and  their  piedecessors  have 
always  held  and  still  hold  by  tenure  of  service.  It  is  also  contended 
that,  by  the  custom  of  the  zemindary,  the  Maharajah  had  the  right  to 
resume  the  villages,  and  that  the  grant  of  1853  made  by  the  plaintiff's 
predecessor  must  be  construed  with  reference  to  the  acts  done  and  views 
expressed  by  him  at  or  about  that  time.  Since  1853  the  defendants  have 
been  holding  under  an  instrument,  dated  the  13th  September  1853,  which 
recites  that  the  villages  then  under  attachment  had  been  granted  to  their 
ancestors  for  family  purposes  under  tenure  of  service,  and  that  no  kattubadi 
had  hitherto  been  payable.  It  provides  that  henceforward  kattubadi  shall 
be  payable  at  the  rate  of  Ks.  300  a  year,  and  requires  that  the  grantees 
"  shall  behave  themselves  properly,  abiding  by  the  orders  of  the  circar  as 
was  done  before  the  attachment  (sabak)."  The  attachment  mentioned  in 
this  document  had  been  in  force  since  1845,  when  the  plaintiff's  grand- 
father died.  Up  to  that  date  the  defendant's  predecessor  had  held  the 
villages  under  an  instrument  of  1808  (XII).  That  instrument,  styled  a 
mokhasa  patta,  declares  that  the  grantees  shall  enjoy  the  villages  heredi- 
tarily. Except  in  the  use  of  the  word  rnokhasa  [103]  there  is  no  reference 
to  any  service.  The  grant  is  an  absolute  one,  free  of  rent  and  evidently 
intended  to  be  in  perpetuity.  The  plaintiff's  counsel  was  unable  to  explain 
what  the  nature  of  the  supposed  service  required  of  the  defendants  was, 
and  we  can  find  no  evidence  that  any  services  were  ever  rendered  or 
required.  The  probability  is  that  the  grant  of  1808  was  made  to  the 
defendants'  predecessors  simply  because  they  were  fellow-castemen  of  the 
Maharajah  whom  he  wished  to  maintain.  No  doubt  it  was  the  current 
opinion  in  1853  that  such  grants  were  liable  to  resumption.  That  circum- 
stance explains  the  language  used  by  the  late  Maharajah  in  the  letter  on 
which  the  plaintiff's  counsel  relied. 

The  circumstances  under  which  the  new  grant  was  made  in  1853 
are  similar  to  those  in  Vizianagaram  Maharajah  v.  Sunjanarayana  (1). 

,  (i)  9  M.  307. 
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In   that   case  the  Privy   Council   approved   the  judgment  of  thi6  Court   in 
dismissing  the  suit      The  expressionb  of  subservience  used  in  thtr  grant  of    AUG.  13 
1853  are  likewise  to  be  found  m  the  giant  m  the  case       We  um)   also  lefei 
to  the  decision  of  tins  Court  in  Suryanarayana  v     Hamachaniha  (1) 

We  agree  with  the  District  Judge  in  the  conclusion  at  uhicli  he  has 
HI  lived  We  think  there  is  no  evidence  of  the  alleged  custom  The  plain- 
tiff's appeal  must  be  dismissed  with  costs.  

The  objection  on  the  part  of  the  respondents  in  appeal  suit  No  1U4  19  M.  100. 
is  based  on  the  law  of  limitation  The  Judge  has  held  that  the  suit  tor 
kattubadi  is  one  to  which  Article  132  of  the  schedule  to  the  Act  applies 
and  has  awarded  relief  accordingly.  Whatever  may  be  the  natuie  of  lire 
claim  for  kattubadi,  the  suit  is  so  framed  as  to  enforce  the  personal  iPim1- 
dy  only  It  has  been  held  by  the  Judicial  Committee  that  the  I3'2nd 
article  has  reference  only  to  cases  in  which  the  property  charged  is  sought 
to  be  made  liable — Ram  Din  v  Kalka  Praaad  (2),  see  also  Miller  v  liunga 
Nath  Mouhck  (3),  Seahayyah  v  Annamma  (4),  Rathnasann  v  Subranianya 
(5)  In  the  face  of  these  decisions  we  Hie  bound  to  disregard  an  unrepoitetl 
decision  to  the  contrary  effect  to  which  oui  attention  was  called  *  We 
must  allow  the  objection  and  the  decree  must  be  [104]  amended  accoid- 
ingly  The  respondents  are  entitled  to  their  costs  on  this  pdit  of  then 
objection  The  other  objections  are  .not  pressed 

In  appeal  suit  No  179  of  1893,  the  memorandum  of  objections  is 
allowed  with  costs 

19  M    IQJ  N=5  MLJ    142 

*  Second  Appeal  No  822  of  1894,  8th  November  1894  Venkatarama  Do\s  v 
Maharajah  of  Vizianagaram — This  was  a  suit  by  the  Maharajah  of  Vizianagaram 
to  reuncr  from  the  defendant  a  sum  of  money  being  arrears  of  kaltubadi  accrued 
due  for  eleven  years  (fashs  1289  to  1299  both  inclusive)  on  the  village  of  Arjunavalasa 
held  by  the  defendant  in  the  plaintiff's  zammdari  It  was  held  by  the  lower  (  ourls 
that  the  suit  was  not  barred  by  limitation  for  the  reason  that  kattubadi  was  nol  rcnl 
merely  but  constituted  a  charge  on  the  land  Alubi  v  Kunhi  Bi  (10  M  115)  was 
leferred  to  by  the  lower  appellate  Court  and  Limitation  Act,  Schedule  II,  Articles  131 
and  132,  were  held  to  be  applicable  to  the  case 

The  judgment  of  the  High  Court  on  second  appeal  bo  far  it  relate*!  to  the  ques- 
tion of  limitation  was  as  follows  — 

IUDGMKNT 

<*i  ****  f  * 

The  next  contention  is  that  inasmuch  as  the  last  payment  of  kaltubadi  was  made 
in  April  1879  and  the  suit  was  brought  on  2Oth  June  i8gj,  the  whole  claim  is  barred 
It  was  argued  that  the  irregular  levy  of  kattubadi  abandoned  more  than  \2  yeais 
before  suit  was  not  proof  of  a  legal  right,  Ratndiandra  v  Jayantnohana  (15  M 
16  [)  and  that  even  if  the  right  was  not  extinguished  kattubadi  was  only  rent,  and 
not  more  than  three  years  rent  can  be  recovered  In  proof  of  this  latter  position 
two  unreported  cases  Papamma  Rau  v  Sivaramayya  and  Prakasa  Rau  v  Maharajah 
of  Vizianagaram  (second  appeal  No  1061  of  1894  and  second  appeal  No  692  of 
1893)  were  referred  to  Though  the  last  payment  of  kattubadi  was  m  1879,  the  suit  is 
only  for  u  years  instalments  and  if  kattubadi  is  a  rent  charge  the  case  falls  under 
Section  132  of  the  Limitation  Act  and  the  suit  is  in  time  That  kattubadi  is  a  rent 
charge  and  really  a  portion  of  the  revenue  reserved  was  held  in  Ramachandra 
v  Jaganmohatia  (15  M.  161)  and  in  many  decided  cases  See  also  Alubi  v  Kunhi 
B\  (10  M1.  115)  It  follows  that  12  years  kattubadi  may  be  recovered  The  decision 
in  second  appeal  No  1061  of  1804  is  not  in  conflict  with  this  view  The  claim  was 
for  Rs  25  as  kattubadi  and  it  was  not  brought  in  a  Small  Cause  Court,  but  on  the 
regular  side  of  a  District  Munsif's  Court  An  appeal  was  heard  by  the  Subordinate 
Judge  a  second  appeal  was  rejected  by  the  High  Court  under  Section  586,  Code  of 
Civil  Procedure,  on  the  ground  lhat  ihe  suit  was  of  small  cause  nature.  The  sum 
claimed  was  Rs  25  only  and  it  was  not  sought  to  make  it  a  charge  upon  the  land 
It  was  held  that  the  claim  was  not  for  a  cess,  but  that  though  originally  payable  to  the 

(i)  Appeal  No    77  of   1866,   unreported          (2)   7  A    502  (3)   12  C    389 

(4)   10  M.  100.  *      (5)  u  M.  56.  59- 
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1895  19  M.  105. 

SEP.  23.  [105]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.   H.   Collins,   Kt.,   Chief  Justice  and 

APPEL-  Mr.  Justice  Parker. 

LATE  

CIVIL.  KOOPMIA  SAHIB  (Plaintiff),  Appellant  v.   CHIDAMBARAM  CHETTI 

AND  OTHERS  (Defendants  Nos.  1  to  5,  7  to  14,  16  to  23,  25  to  85,  87, 

19 M.  105.  38  and  40  to  54)}  Eespondents*     [23rd  September,  1895.] 

'transfer  of  Property  Act — Act  IV  of  1882,  Section  74 — Redemption  of  prior  mort- 
gage— Extinguishment  of  prior  mortgage — Title  by  possession — Limitation. 

The  trustees  of  a  religious  institution  improperly  mortgaged  land  forming 
part  of  its  endowment,  and  put  the  mortgagee  into  possession  on  27th  June 
1877  as  usufructuary  mortgagee.  The  mortgagee  assigned  his  mortgage  to 
defendant  No.  i  on  7th  December  1882.  On  23rd  December  1889  the  mort- 
gagors executed  to  the  plaintiff  a  deed  of  usufrauctuary  mortgage  of  the 
same  land  to  secure  Rs.  1400;  the  deed  stated  that  the  money  was  borrowed 
with  a  view  to  discharge  a  prior  mortgage  and  proceeded  "  as  you  have 
undertaken  to  pay  Rs.  1,000,  to  "the  mortgagee,  I  credit  you  with  Rs.  1,000 
and  receive  Rs.  402  in  cash."  The  plaintiff  paid  off  the  prior  mortgage  on 
i8th  April  1800,  but  did  not  obtain  possession,  other  persons  having  entered 
in  the  interests  of  the  institution.  The  plaintiff  now  sued  for  possession  and 
a  declaration  of  his  mortgage  right,  the  persons  in  possession  and  the  prior 
mortgagee,  but  not  the  mortgagors Vere  joined  as  defendants: 

Held  that  Transfer  of  Property  Act,  Section  74  was  not  applicable  to  the 
case,  and  that  the  plaintiff  was  not  entitled  to  a  decree. 
[R.,  4  Ind.  Cas.  21  (22)=12  O.C  285.] 

SECOND    appeal    against    the    decree    of  T.   Weir,    District  Judge  of 
Coimbatore,   in  appeal  Suit  No.    165    of    1892,     affirming    the    decree    of 

Government  as  revenue  it  was  now  payable  to  the  zamindar  as  rent     The  question 
of  re  tit  charge  did  not  arise. 

I*  must  be  admitted  that  the  decision  in  Prakasa  Ran  \  Mahara/ah  of  Vizia- 
nacjcram  (second  appeal  No  692  of  1893)  is  inconsistent  with  the  reported  cases 
as  to  the  nature  of  kattubadi,  but  the  case  is  not  reported  and  we  do  not  feel  bound 
to  follow  it 

\Vc  must  hold,  therefore,  that  the  claim  is  not  barred  and  dismiss  the  second 
appeal  with  costs. 

[DU».  19  M    100,  N.F,  19  M    329  (330).] 
t***-***** 

The  following  is  the  portion  of  judgment  omitted  in  l.L.R.   ig  M.   103  N 

(  "  The  first  point  raised  was  that  there  was  no  legal  agreement  to  enhance  the 
kattubadi  in  1854.  At  that  time  the  village  was  under  attachment  and  defendant's 
mother  and  guardian  executed  the  vakalat  A  to  Vakil  Roy  Carlu  to  authorize  him  to 
make  terms  for  the  release  of  the  village.  The  petition  B  was  presented  by  the 
vakil  on  the  same  day  as  also  the  sannad  B.  Having  regard  to  the  language  of 
Exhibit  A,  we  are  not  prepared  to  hold  that  these  documents  were  beyond  the 
scope  of  the  vakil's  authority.  Nor  do  we  think  that  such  an  arrangement  made 
to  put  an  end  to  a  bona  fide  dispute  was  beyond  the  power  of  defendant's  mother 
and  guardian.  A  precisely  similar  settlement  was  recognized  in  Suryanaray ana's 
mse  (9  M.  307).  The  arrangement  might  therefore  be  valid  without  necessity  of 
ratification.  But  the  defendant  attained  majority  in  j87i,  and  it  was  not  until  the 
Privy  Council  Judgment  was  given  in  1886  that  the  settlement  was  questioned.  It 
was  then  decided  that  such  enhancements  were  beyond  the  power  of  the  incoming 
Zamindar  and  the  obvious  inference  was  that  the  enhancement  of  1854  might  have 
been  resisted  on  the  same  ground.  We  cannot  accept  the  contention  that  there  is 
no  evidence  that  the  enhanced  kattubadi  was  in  fact  paid.  Not  only  are  the  long 
series  of  accounts  corroborative  evidence  of  such  payment,  but  the  mortgage-bond 
C  shows  that  the  defendant  had  himself  accepted  the  enhanced  rate.  There  is  a 
legal  evidence  to  support  the  finding  of  the  Courts  below."  ] 

*  Second  Appeac!  No.  1732  of  1894. . 
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b.  Knshnasami  Ayyar,  District  Munsit  of  Erode,  in  original  suit  No.  285       1805 

of  189°  SEP.  23, 

The  plaintiff  sued  for  possession  of  certain  lund  and  lor  a  declaration      

that   he   wa$   entitled  to   hold   it   as   usufructuary   mortgagee      The   plaint     APPEL- 
alleged  that   the  owners  of  the  land  mortgaged  it  on  27th  June   1877  to       LATE 
one   Varadaraja   Naik,    who  assigned   the  mortgage  to  defendant   No.    1   on      CIVIL 

7th    December    1882,    that   the    mortgagors    on    the    23rd    December     1889       ' 

executed  in  favour  of  the  plaintiff  a  usufructuaiy  mortgage  of  the  land  tor    19  M.  105. 
Us    1,400,  part  of  the  transaction  being  that  he  should  redeem  defendant 
No.    1,   and  that   the   plaintiff  on   18th   April   1890   paid   off  the   mortgage 
under  which  defendant  No     1   held  the  land 

[106]  Defendant  No  1  admitted  that  his  claim  had  been  diaclmiged 
by  the  plaintiff  and  stated  that  he  was  not  m  possession  Defendant  No  2 
alleged  the  land  formed  part  of  the  endowmentb  of  a  Durga  The  othei 
defendants  were  persons  who  came  in  and  were  ]omed  on  their  own  appli- 
cation -They  had  taken  possession  shortly  befoie  suit  after  a  meeting  ol 
the  community  interested  in  the  Durga,  and  their  case  was  that  the  mort- 
gagors held  the  land  as  poojarig  of  the  Durga  and  had  no  right  to  mort- 
gage it 

The  District  Judge  found  that  the  land  foimed  part  of  the  endowment 
of  the  Durga  He  held  that  the  plaintiff  did  not  keep  alive  what  rightk  the 
previous  mortgagee  had,  but  extinguished  the  mortgage  under  his  arrange- 
ment with  the  mortgagors  As  to  tins  point  he  referred  to  the  terms  of 
the  instrument  of  23rd  December  1889,  which  contained  the  following 
passage  — "  I  have  mortgaged  to  you  for  Rs  1,400,  which  I  have  boirow- 
"  ed  with  a  view  to  discharge  a  prior  mortgage  As  >ou  ha\e  undertaken 
to  pay  Rs  1,000  to  the  mortgagee,  I  credit  you  with  Rs  1,000  and  receive 
''  Rs  402  in  ca&h  "  On  the  question  whether  the  plaintiff  was  entitled  to 
rely  on  the  possessory  title  of  defendant  No  1 ,  the  Distnct  Judge  cited 
Madhava  v  Narayana  (1),  and  as  to  the  claim  of  the  persons  in  actual 
possession,  he  quoted  Ismail  Anff  v  Mahomed  Ghous  (2),  and  in  the  result 
lie  confirmed  the  decree  of  the  District  Munaif  by  which  the  suit  M  as 
dismissed 

The  plaintiff  pieferred  this  second  appeal  on  the  following  grounds 
among  others  — 

11  (1)  The  plaintiff  being  a  subsequent  mortgagee  and  having  as  such 
paid  off  the  prior  usufructuary  mortgage  in  favoui  of  the  fust  defendant, 
is  entitled  to  all  the  rights  of  the  said  fir&t/  defendant  and  to  recover  pos- 
session of  the  properties  sued  for 

11  (2)  The  lower  appellate  Court  has  misconstrued  Section  74  of  the 
Transfer  of  Property  Act,  the  provisions  of  which  are  clearly  applicable  to 
the  facts  of  the  present  case. 

11  (3)  Possession  having  been  held  for  more  than  twelve  years  under 
the  first  mortgage,  the  first  mortgagee  has,  by  the  operation  of  the  law  of 
limitation,  acquired  a  right  to  a  limited  interest  as  mortgagee  even  if  tht 
mortgagors  had  no  right  to  mortgage  the  property 

"  4)  The  lower  appellate  Court  is  wrong  in  holding  that  theie  can 
be  no  acquisition  of  right  by  limitation  unless  one  and  the  same  trespustir 
continues  in  possession  for  upwards  of  twelve  years 

[107]  "  (5)  The  lower  appellate  Court  ought  to  have  held  that  the 
first  mortgage  became  valid  by  limitaton,  inasmuch  as  the  possession  of 

(i)  9  M   244  <*>  2°  c«  834* 
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1895  ea°k  °^  ^e  persons  in  occupation  was  not  independent  of  but  derivative 

SEP.  23.  *roin  k*8  predecessor." 

'  Bhashyam  Ayyangar  and  Tiruvenkatachariar,  for  appellant. 

APPEL-  Sivavanri  Ayyar,  Subramania  Ayyar  and  Ayya  Ayyar,  for  respondents 

|     Aft, 

QVIL.  JUDGMENT. 

The  plaintiff  has  never  been  in  possession,  nor  lias  he  made  his 

19  M.  105.  lnortgagors  parties  to  the  suit.  It  is  conceded  he  must  fail  unless  Sec- 
tion 74  of  the  Transfer  of  Property  Act  applies  to  this  case,  the  argument 
being  that  plaintiff  stands  in  the  position  of  first  defendant,  who  has  been 
mortgagee  in  possession  for  over  twelve  years. 

We  think  it  &  clear  that  tins  section  does  not  apply.  Section  74 
contemplates  the  existence  of  two  mortgages  at  one  and  the  same  time, 
and  the  independent  action  of  the  subsequent  mortgagee  to  put  an  end  to 
the  prior  mortgage.  It  is  difficult  to  see  how  two  usufructuary  mortgages 
could  subsist  at  the  same  time,  and  the  language  of  the  instrument  clearly 
proves  that  the  intention  of  the  parties  was  to  extinguish  the  first  mort- 
gage by  the  execution  of  the  second.  In  these  cases  it  is  the  intention 
which  must  be  regarded.  See  Mohesh  Lai  v.  Mohant  Bowan  Das  (1). 

The  second  appeal  fails  and  we  dismiss  ifc  \vith  costs. 


19  M.  1007=6  M  LJ    16. 
APPELLATE  CIVIL. 

He  fore   Sir  Arthur  J.    H.    Collins,    Kt.,    Chief  Justice   and 
Mr.  Justice   Parker. 


VENKATARAMAKRISHNA    RAO    AND   ANOTHER    (Defendants   Nos.    3 

and  4),  Appellants  v.   BHUJANGA  RAU  (Plaintiff),   Respondent.* 

[7th  and  22nd  October,   1895.] 

Hindu   Law — Stridhanam — Estate    of   married   daughter   in   stridhanam    properly    of 
mother 

Under  the  Hindu  Law  in  force  in -Southern  India,  a  married  daughter,  who 

succeeds  to  her  mother's  immoveable  stridhanam  property,  takes  a  life  intercsi 

c.nly  and  after  her  death,  it  passes  to  her  mother's  heir. 
IR.,  M  B    553=12  Bom    Lk    545  (SW~7  Ind   Cas   459;  32  M    521=3  Ind    Cas   281 

=  19   MLJ    3*4  f387)~6  MLT    1%,  3  OC   130  (135)] 

[108]  APPEAL  against  the  decree  of  H.  T.  Rose,  District  Judge  of 
Godavari,  in  original  suit  No.  18  of  1892. 

Suit  for  possession  of  the  estate  of  Bayyanagudem.  This  estate  was 
given  as  stridhanam  to  Chinnamma  Rau  by  her  husband.  Chinnamma 
llau  enjoyed  it  till  1873,  when  she  died  leaving  a  will  by  which  she  devised 
it  to  her  son  Prasada  Rau.  Prasada  Rau  entered  into  possession  and 
enjoyed  the  estate  until  1878,  when  he  died  leaving  Bhujanga  Rau,  his 
adoptive  son,  on  whose  behalf  possession  was  assumed  by  the  Agent  of  the 
Court  of  Wards.  In  1881,  Rarnayamma,  the  daughter  of  Chinnamma 
Rau,  sued  Bhujanga  Rau  for  possession  of  the  estate  as  the  stridhanam 
of  her  mother  and  obtained  a  decree  under  which  she  was  in  possession 
till  her  death  in  1891.  Bhujanga  Rau  now  sued  to  recover  the  estate. 
Defendant  No.  1  was  the  husband  of  Ramayeinma;  who  alleged  that  she 


Appeal  No    176  of  1894. 
(i)  9  C.  961. 
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had  devisefl  the  estate  to  him  by  will.     De£endant  No.  3  had  beon  adopt-  1895 

ed  by  defendant  No.  1  after  the  death  of  his  wife      Defendant  No    2  was  OCT.  22* 

an  executor  of  the  la&t-mentioned  will      The  other  defendants  were  brought  ' 

on  to  the  record  on  the  death  of  defendant  No     I   as  IHH  legal   ropiesent-  APPEL- 

ativea.  LATE  " 

The  plaintiff  denied  the  genumenebs  ot  the  will   of  UaniHyaiuma   and  QviL. 

also  her  power  to  devise  the  estate  which  he  claimed  under  the  luw  ot  in-  " 

heritance      The    defence    was    that    Ramayamma's    estate    passed    to    hei  19  M. 

husband  whether  as  heir  or  devisee  107-6 

The   District   Judge   held   that   the    will    was   genuine   but   invalid,    and  M.  L.  J. 

passed  a  decree  as  prayed  l*' 

The  defendants  NOB,   8  and  4  preferred  the  appeal 

Ramachandra  Rau    Saheb,    for   appellants 

Pattabhirama   Ayyar,    for   respondent 

JUDGMENT 

The  Substantial  question  in  issue  is  whethei  Ramayamma  took  nn 
absolute  or  a  qualified  estate  The  property  was  stndhanam  in  the  hands 
of  her  mother,  but  it  is  settled  law  that  such  property,  when  inherited 
by  a  daughter,  ceases  to  be  stndhanam  in  hei  daughter's  hands  The 
decision  in  Sangamalathammal  v  Valayuda  Mudah  (1)  is  the  leading  case 
upon  this  subject,  and  it  has  been  followed  in  numberless  cases  in  this 
Presidency  as  also  in  Calcutta  See  Prankiasen  Laha  v  Srcemutty  Noyan- 
mone,y  Das^ee  (2)  No  doubt  at  all  would  have  been  felt  m  this  case 
[109]  had  it  not  been  for  the  decision  of  this  Court  m  Narasayya  v 
Venkayya  (3),  which  has  been  represented  as  being  inconsistent  \\ith  the 
earlier  decisions  The  District  Judge  who  decided  the  cuse  evidently 
considered  it  inconsistent,  though  he  followed  the  earlier  decisions,  and 
so  also  did  a  Division  Bench  of  this  Court  in  Virasangappa  Chctli  v 
Rudrappa  Chetti  (4)  to  which  we  have  been  referred  Wo  will  nov\  proceed 
to  point  out  that  there  was  no  inconsistency,  and  that  the  case  referred 
to  is  in  consonance  with  the  whole  course  of  decisions 

In  Naraaayya  v  Venhayya  (3)  the  question  was  who  \vas  the  heir  to 
the  property  of  a  maiden  daughter  with  respect  to  the  estate  which  she 
had  inherited  from  her  mother  and  m  whose  hands  it  had  been  stndhanam 
property  The  lady  had  no  sister,  and  the  contest  was  between  her  iathei 
and  her  brother  a&  to  which  of  them  was  the  nearer  heir  The,  Distiict 
Munsif  held  that  the  same  rule  of  succession  was  to  -be  applied  as  if,  the 
last  holder  was  a  male  instead  of  a  female,  and  that  the  brother  was  no 
heir  as  his  father  was  alive  On  appeal  the  Subordinate  Judge  held  that  as 
a  female  the  daughter  had  taken  but  a  qualified  heritage,  and  that  upon 
her  death  the  last  full  owner's  heir  was  her  heir  On  this  view  he  con- 
sidered that  the  son  was  the  mother's  heir  in  preference  to  the  husband, 
and  on  this  ground  reversed  the  District  Munsif 's  decree  The  decision 
in  Sengamalathammal  v  Vnlayuda  Mudali  (1)  was  clearly  before  him,  and 
in  the  appeal  to  the  High  Court  it  was  expressly  referred  to  Before  the 
High  Court  it  was  contended  that  the  decision  of  the  Subordinate  Judge 
was  bad  in  law,  but  the  Judges  refused  to  accede  to  the  contention,  thus 
admitting  that  the  decision  in  Sengamalathammal  v  Valayuda  Miidah  (\) 
was  a  binding  authority  It  was,  however,  pointed  out  that  the  Mital-- 
shara  (Ch  II,  Sec  XI,  30)  laid  down  a  special  rule  of  succession  to  ti"* 

To  3  MHCR  312  (2)  5  r  222 

(3)  2  M.LJ    149  (4)  19  M   no 
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inherited  property  of   a   maiden   daughter,   of  which   property   she,    by   a 
OCT  22    8Pec*al  ru*e»  was  a^  much  a  full  owner  as  her  mother  was.     The  special 
'      '   rule  of  succession  gave  the  property  to  her  uterine  brother,  and  on  this 
ground  the  decision  of  the  Subordinate  Judge  was  affirmed. 

The  observation  which  gave  rise  to  the  misconstruction  is  as  follows: 
— "  But  when  a  daughter  succeed^  to  her  mother's  stridhanam,  she  is  as 
much  full  owner  as  her  mother/'  but  the  context  shows  that  the  daughter 
spoken  of  was  the  maiden  daughter  to  [110]  whom  alone  the  judgment 
relates.  This  is  also  clear  from  the  fact  that  the  general  rule  enunciated 
by  the  Subordinate  Judge  is  expressly  approved.  The  succession  to  a 
maiden  daughter  is  the  sole  exception  to  the  rule,  and  in  all  the  other  cases 
quoted,  the  question  has  been  as  to  the  succession  to  married  daughter. 
It  was  expressly  laid  down  in  Sangamalathammal  v.  Valayuda  Mudali  (I) 
that  the  married  daughter  only  took  a  life  interest  without  power  of  alien- 
ation, and  that,  irrespective  of  the  property  being  joint,  the  sister  would 
succeed  in  preference  to  the  husband;  in  other  words,  that  the  succession 
would  go  to  the  heirs  of  the  mother.  Taking  this  view,  it  s  unnecessary 
to  consider  the  validity  of  the  will  left  by  Ramayamma.  The  appeal  fails 
and  we  dismiss  it  with  costs. 


19  M.  110=6  MJLJ.  3. 

APPELLATE  CIVIL. 
Before   Mr.   Justice   Best  and  Mr.   Justice  Subramania  Ayyar. 


VIRASANOAPPA   SHETTi   (Plaintiff),   Appellant  v.   RUDRAPPA   RHETTI 

(Defendant),  Respondent  * 
[18th  and  19th  April  and  16th  December,  1895.] 

Hindu  law — Stridhanam — Inheritance  by  a  grand  daughter  for  a  limited  estate — Sue- 
cession  by  heir  of  last  full  oivner 

A  Sudra  (Lingayat)  died  in  1826  leaving  his  property  to  A,  B  and  C,  his 
daughters,  who  enjoyed  it  for  some  time  jointly.  In  1860  a  settlement  was  made 
by  (i)  A,  the  sole  surviving  daughter,  (ii)  D  who  was  the  daughter  of  B,  and 
(iii)  the  present  plaintiff,  who  was  the  only  son  of  C,  and  also  the  stepson  of  D. 
Under  the  settlement  two-thirds  of  the  property  was  given  to  the  present  plaint- 
iff and  the  rest  was  divided  between  A  on  the  one  hand  and  D  and  E  on  the 
other.  E  was  the  daughter  of  D  Subsequently  1)  and  E  acquired  A's  share 
under  a  deed  of  gift  dated  5th  June  1863.  D  died  in  1883.  E  had  died  pre- 
viously, leaving  the  present  defendant,  her  husband,  and  a  daughter  F,  who 
died  an  infant  unmarried  in  1892.  The  plaintiff  now  sued  to  recover  the  pro- 
perty which  had  passed  to  the  line  of  B : 

Held  (i)  that  the  settlement  of  1860  on  its  true  construction  gave  to  D  and 
E  a  life  interest  only  in  the  event  of  their  having  no  descendants,  but  an  e*state 
of  inheritance  otherwise,  and  that  that  disposition  was  valid,  and  accordingly 
that  in  the  event  which  happened  they  took  a  heritable  estate ; 

[111]  (2)  that  under  the  settlement  of  1860  and  the  deed  of  gift  of  1863  D 
and  E  took  as  joint  tenants  with  benefit  to  survivorship,  and  not  as  tenants  in 
common,  and  accordingly  that  D  became  sole  full  owner  of  the  property  on  the 
death  of  E,  whose  husband  thus  acquired  no  title  as  her  heir ; 

(3)  that  F  inherited  the  property,  but  only  for  a  limited  estate,  and  that  the 
plaintiff  was  entitled  to  succeed  as  heir  to  D,  the  last  full  owner. 
[N.F.,  3  O.C.  130  (147)  ;  R.,  25  A.  468  (474)  (P.C.)=S  Bom.  L  .R.  828=7  C.W.N. 
831=30  I  A.  202=13  M.L.I.  330=8  Sar.  P.CJ  465;  24  B.  192  (217)  (F.B.) 
=1  Bom.  L.R.  574  (F.B.);*  19  M.  107  (109);  28  M.  1  (10);  32  M.  521=3  Ind. 
Gas.  281=19  M.L.J.  38-1  (387)=6  M.L.T.  196,  1  N.L.R.  154  (156).] 

*  Appeal  No.  136  of  1804. 
(i)  3  M.H.C.R.  312, 
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APPEAL  against  the  decree  of  ()  Chandu  Menon,  Subordinate  Judge 
of  South  Canara,  in  original  suit  No  5  of  1892  DEC.  16, 

The  plaintiff  sued  to  recover  property  left  b\  one  Kusavva,  who  died 
an  infant  without  issue  in  August  1891  The  defendant  was  the  lather  of 
the  deceased 

The  parties  to  tins  suit  were  Lmgayats  and  Sudras  The  facts  of  the 
case  were  admitted  and  are  stated  sufficiently  for  the  purposes  of  this 
report  in  the  judgment  of  the  High  Courfc  The  relationship  of  the  persons 
there  referred  to  appears  from  the  following  table  — 

Viratangappa  Shelli 
(died  in  1626,  leaving  three  daughters) 


Kusavva  Malalcawa  Dadavva  =-  Nagappa  Shelli* 

(died  in  1877)  (died  before  I860)  (died  before  I860)         I 

*  Nagappa  Shetli        —          Nadjavva  Virasangappa  Shetti 

(died  before  I860)  (died  in  1883)  (the  plainlirf) 

Rudravva  =    Rudrappa  Shetli 

(predeceased  her  molher)  (the  defendant) 

Kuisavva 
(died  1891) 

The  operative  pait  of  the  settlement  of  1860  (Exhibit  B),  which  was 
worded  as  the  deed  of  Kusavva,  though  it  was  signed  bv  Nanjavva  and 
Virasangappa  also,  was  as  follows  — 

On   account   of   the   properties   valued   at   RR     24,000   resolved   to  be 
given  to  the  said  Nanjavva  and  her  daughter  Rudravva,  besides  the  move- 
able  property  with   Rs     19,000  which   was  given  to  them  on  this  date  in 
the  shape  of  gold,   silver,   bellmetal,   copper  and  cash,   I  have  given  them 
out  of   my   immoveable  property   situated   at  Pe/jawar  of   Murned   magane 
in    Mangalore    taluk,    all   the   lands    assessed    at    Rs     424-2-4,    fixing    then- 
value   at   Rs     5,000,    with   the   exception   of  land  No     5   called   Kussavva 
assessed    at    Rs     26-11-7    and    situated    in    Bolaur    village  —  thus    making 
up  in  all  properties  worth  Rs    24,000      And  I  have  made  over  to  the  said 
Virasangappa    Shetti   all   the   other  immoveable   and   moveable    [112]    pro- 
perties, as  also  the  garden  with  the  storied  house  and  out-houses  therein, 
forming  a  portion  of  the  garden  No    3  of  Mangalore  Kasba  bazaar  out  of 
Virasangappa's  wrag   assessed  at   Rs     16   and   situated  to  the  south   and 
east  of  the  lane,  with  the  exception  of  the  house  and  garden  situated  in 
the  north,  purchased  in  auction  and  formerly  occupied  by  a  barber  tenant, 
reserving  to  myself  the  garden  and  house  now  occupied  by  me  and  obtain- 
ed by  me  on  mulgeni  from  the  Murgi  Mutt  people      Hereafter  both  par- 
ties should  enjoy  the  respective  lands  allotted  to  them  and  pay  the  Gov- 
ernment   assessment   thereof    and    conduct    the    suits,    &c  ,    regarding   the 
respective    properties    in    thier    possession      Virasangappa    should    conduct 
without    any    omission    the    panchaparva    and    other    ceremonies    of  our 
family  god  at  Kadamatt  as  they  had  been  conducted  hitherto  since  the  time 
of  our  ancestors.     Either  party  has  no  right  to  object  that  the  allotment 
of  the  moveable  and  immoveable  properties  made  by  me  is  unequal      They 
must   not   through   folly   waste   the   properties   allotted   to   their  respective 
shares      EitJjpr  party  has  nft  right  whatever  to  alienate,  either  by  sale  or 
mortgage,   the  properties  m   their  possession   without   the   co-operation   of 
the   other  except   for  the   purpose   of   improvement      Virasangappa   Shetti 
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1895       alone  should  pay  the  one  year's  interest  on  the  debt  of  Us.  700  due,  and 

DEC.  16    a^so  ^ie  sum  *'nat  ma.N   ^)e  f°und  due  *j°  Xnnaji  Hhetti  on  account  of  the 

.         articles  purchased   from   his   shop,     Virasangappa   Shetti   should   also   pay 

APPEL-    khe   ua£es  duo,   il    an> »    to  *'10   Shanbhogue,   the  servants   and  the  cooks, 

LATE       according    to   the    account.     Of    the    two    parties,    whichever    has    not    got 

CIVIL,     descendants  (issue)  should  enjoy  the  property   for  lifetime  only,   and  then 

the  property  should  he  enjoyed  by  the  partv   having  decendants.     To  this 

19  M.      effect  is  the  will  executed." 

110-6  The  operative   part   of   the   deed   of   gift   of    1863    (Exhibit   C)   was   as 

M.  L.  Jr    follows  :  — 

3*  "  Because  J  was  living  \\ith  \ou  up  to  this  time  arid  you  \\ere  looking 

after  m\  maintenance,  and  because  you  should  hereafter  also  maintain 
me  during  the  rest  of  my  life-time  and  perform  the  customary  obsequies 
and  ceremonies  after  mv  death,  I  have  made  over  to  t>ou  by  way  of  gift 
the  aforesaid  garden  with  the  stoned  house  therein  now  occupied  by  UH 
and  which  had  been  obtained  on  Maulza  (for  value)  mulgeni  from  the  Murgi 
Mutt  people  on  pa\ment  of  lis  690,  together  with  the  five  documents 

relating   thereto,    to   wit 

[113]  "  You  and  your  descendants,  from  generation  to  generation, 
shall  enjo>  (the  same)  and  shall  pa\  the  annual  mulgeni  of  Rs.  10  to  the 
Murgi  Mutt  To  this  effect  is  the  gift  deed  executed  by  me  out  of  my  own 
free  will." 

The  Subordinate  Judge  dismissed  the  suit.  The  plaintiff  preferred 
this  appeal. 

Bhaahyam   Ayyangar  and  Narayana   Ran,   for  appellant. 
Ramachandra  Jiau  Saheb,  for  respondent. 

JUDGMENT. 

One  Virasangappa,  who  originally  held  considerable  property,  includ- 
ing that  in  litigation  in  the  present  suit,  by  his  will  dated  10th  January 
1826  devised  it  to  his  daughters  Kusavva,  Malakavva  and  Dadavva  on 
terms  and  conditions  which  it  is  unnecessary  to  state  fully.  It  is  sufficient 
for  our  present  purpose  to  say  that  he  directed  that  the  three  ladies 
should  live  in  union  and  enjoy  the  property  jointly,  and  that,  if  they 
should  find  it  inconvenient  to  do  so,  the  same  should  be  divided  into  four 
shares,  of  which  Kusavva  and  Malakavva  should  each  take  one  share 
and  Dedavva  and  her  husband  the  remaining  two  shares.  Up  to  1860 
no  separation  took  place,  but  in  September  of  that  year  an  arrangement 
was  made,  which  was  brought  about  by  Kusavva,  and  to  which  all  the 
descendants  of  Yirasangappa  thrtt  were  then  alive  were  parties,  they  being 
(i)  Kusavva,  the  eldest  daughter;  (ii)  Nanjavva,  daughter  of  Malakavva, 
the  second  daughter,  who  had  died  before  that  time :  (iii)  Nanjavva's 
daughter  Rudravva;  and  (iv)  the  plaintiff  (appellant),  the  only  son 
of  Dadavva,  the  youngest  daughter  of  the  testator,  she  also  having 
died  before  1860.  The  arrangement  was  not  a  mere  partition  in  accord- 
ance with  Virasangappa 's  will,  but  a  transaction  which  went  beyond  it, 
as  the  plaintiff  thereunder  got,  as  the  representative  of  the  third  daughter's 
branch,  more  than  two-thirds  of  the  properties  instead  of  half,  which  was 
his  proper  share  under  the  will.  Exhibit  B,  which  evidences  this  trans- 
action, after  referring  to  the  will  of  Virsangappa,  the  marriage  of  Dadavva, 
as  the  first  wife  of  Nagappa  Shetti,  and,  after  her  death,  that  of  Nanjavva, 
daughter  of  Malaknvva,  as  his  second  wife,  tne  birth  of  children  to  him, 
mz.y  the  plaintiff  by  Dadavva  and  Rudravva  by  Nanjavva,  states  that,  for 
the  prevention  of  disputes  among  the  parties,  it  was  agreed  an<J  arranged 
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that,  excepting  a  house  and  a  garden  obtained  on  mulgeni  by  the  first 
daughter  Kusavva  and  reserved  to  her,  moveables  worth  Rs.  19,000 
and  immoveableB  valued  at  Hs  5,000  [114]  were  to  be  taken  by  Nanjavva 
and  Rudravva,  and  that  the  rest  oi  the  properties  was  to  go  to  the  plaintiff 
It  also  provides  that  whichever  of  these  parties  has  no  descendants  should 
enjoy  the  properties  allotted  to  him  or  her  for  life  only,  and  then  the  same 
should  so  over  tfo  and  be  enjoyed  by  the  party  having  descendants  Three 
years  after  this  arrangement,  Kusavva  made  a  gift,  under  Exhibit  C,  of 
the  house  and  garden  which  she  had  reserved  to  herself,  to  Nanjavva  and 
Rudravva  These  properties,  as  well  as  those  granted  to  them  under 
Exhibit  B,  were,  on  the  death  of  Nanjavva,  the  survivor  of  the  grantees, 
held  by  her  granddaughter  Kusavva  till  her  death  in  1892  The  question 
at  issue  i&,  who  is  entitled  to  succeed  to  these  proper-ties  left  by  the  last- 
mentioned  lady,  she  having  died  unmarried 

The  plaintiff's  case,  as  put  befoie  us,  is  as  follows  — The  giant  under 
Exhibit  B  was  to  Nanjavva  alone,  Rudruvva  her  daughter  being  mentioned 
therein  only  to  indicate  that  the  estate  granted  was  not  a  life  estate,  but 
one  of  inheritance  On  Nan]avva's  death,  Kusavva,  her  granddaughter, 
inherited  the  property,  Rudravva  having  predeceased  Nanjavva  The 
interest  taken  by  Kusavva  in  the  property  thus  inherited  by  her  was  only 
a  Limited  interest  similar  to  that  taken  by  a  woman  in  an  estate  inherited 
by  her  from  a  male  Consequently  on  Kusavva 's  death,  the  succession 
should  be  traced  from  the  last  full  owner  Nanjavva,  and  there  being  no 
nearer  heir  than  the  plaintiff, Jie  is  entitled  to  the  propeities  in  question 
either  as  Nanjawa's  co-wife's  son  or  as  her  husband's  sole  sapinda,  the 
defendant  (respondent)  Kusavva 's  father  not  being,  as  Nanjavva's  son-in- 
law,  entitled  under  the  Hindu  law  to  claim  the  same  Further,  if  it 
should  be  found  that  the  grant  under  Exhibit  B  was  not  to  Nanjavvu 
alone,  but  to  her  and  Rudravva,  as  is  contended  on  behalf  of  the  defendant, 
even  then  the  plaintiff  is  the  party  entitled  For  in  this  case,  as  well  as 
under  Exhibit  0,  Nanjavva  and  Rudiavva  took  ns  joint  tenants  and  con- 
dequenth,  on  Rudravva  predeceasing  Nanjavva,  thie  whole  vested  by 
survivorship  in  the  latter  to  whom  he  is  the  heir 

The  case  for  the  defendant  is  that  Exhibit  B  conferred  on  Nanjavva 
and  Rudravva  only  a  life  interest  in  the  properties  with  remainder  to  their 
descendants  Kusavva  as  then  descendant  took  not  as  Nanjavva 's  heir, 
but  directly  under  the  instrument  as  grantee  Consequently  the  succession 
is  to  be  traced  from  her,  and  the  defendant,  her  father,  and  not  the  plain- 
tiff, is  her  hen  It  [115]  was  also  uiged  that,  if  the  above  contention  be 
held  to  be  unsustainable,  and  it  it  he  found  that  Kusavva  took  only  by 
inheritance,  then  the  estate  which  she  thus  took  was  a  heritable  one  and 
Consequently  the  defendant  succeeded  to  the  same  Should  this  con- 
tention also  fail,  it  was  argued  lastly  that  the  plaintiff's  claim  should  be 
held  unsustainable  so  far  nt  least  as  a  moiety  of  the  property  granted  under 
Exhibit  B  as  well  ns  chat  given  under  Exhibit  C  is  concerned,  inasmuch  as 
Nanjavva  and  Hudiavva  took  as  tenants  in  common  and  the  latter 's 
share  passed  first  to  her  daughter  Kusavva  and  even  assuming  this  lady 
topk  only  a  limited  interest,  under  the  law  as  contended  by  the  plaintiff,  it 
passed  after  her  to  the  defendant,  the  last  full-owner  Tludhavi  a's  husband 

heir 

In  these  circumstances,  ^he  points  which  arise  for  determination  are — 
(i)  As  to  Exhibit  B— 

Was  the   grant  to  Nanjavva   alone,    or  to   her   and  Rudravva? 
Did  the  grantee  or  ginnfcee%take  only  an  estate  for  life,  or  B, 
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heritable  estate?     If  the  grant  wag  to  both,   did  they  take 
as  joint  tenants? 
(ii)  As  to  Exhibit  C — 

Did  the  donees  take  as  joint  tenants? 

(iii)  If    Kusavva    took    any    property    as    Nanjavva's    heir,    what 
interest  did  she  take  as  such  heir? 

Now  as  to  the  first  point  arising  with  reference  to  Exhibit  B,  it  is 
quite  clear  to  us  that  the  grant  was  not  to  Nanjavva  alone,  but  to  her  and 
Rudravva.  Exhibit  B  distinctly  says  so.  And  the  evidence  shows  that 
the  plaintiff  as  well  as  the  other  pai'ties  were  also  of  that  opinion.  For, 
when  some  of  the  property  set  apart  under  Exhibit  B  had  to  be  mortgaged 
in  1878,  the  instrument  of  mortgage  was  executed  by  both  Nanjavva  and 
Rudravva  as  owners,  and  the  plaintiff  signed  the  instrument  as  a  withness. 
We  are  unable,  therefore,  to  uphold  the  plaintiff's  contention  with  reference 
to  this  point. 

Passing  on  to  the  next  point,  we  have,  after  a  careful  consideration  of 
the  language  of  Exhibit  B  and  the  circumstances  in  which  it  came  to  be 
executed,'  arrived  at  the  conclusion  that  it  gave  a  life-estate  to  Nanjavva 
and  Rudravva  only  in  the  event  of  their  having  no  descendants,  but  an 
estate  of  inheritance  otherwise — a  disposition  perfectly  valid  in  law  (see 
Mayne's  Hindu  Law,  5th  edition,  paragraph  382,  and  the  cases  therein 
cited).  And  as  they  [116]  had  in  Kusavva  a  descendant,  their  estate  must 
be  held  to  have  been  a  heritable  one  to  which  Kusavva  succeeded  by  inherit- 
ance. This  was  also  the  view  taken  in  suit  No.  83  of  1883  instituted  by 
the  present  plaintiff  against  Kusavva  and  the  present  defendant  whereby 
he  sought  to  eject  Kusavva  on  several  grounds,  one  of  them  being  that 
Nanjavva  and  Rudravva  took  only  a  life-estate.  In  dealing  with  this 
contention  the  Subordinate  Judge  who  tried  that  suit  found  in  unmistakable 
terms  that  "  Naniavva  and  Rudravva  jointly  took  an  absolute  estate/' 
On  appeal  to  this  Court  the  learned  Chief  Justice  (Sir  Charles  Turner)  and 
Muttusami  Ayvar,  J.,  agreed  with  the  Subordinate  Judge  as  to  the 
construction  of  the  document  in  question,  though  it  must  be  admitted  that 
the  passage  in  their  judgment  which  immediately  follows  this  expression 
of  their  concurrence  with  the  Subordinate  Judge  is  somewhat  ambiguous. 
We  think,  however,  that  we  are  justified  in  holding  that  the  learned  Judges 
did  not  intend  to  lay  down  that  Kusavva  took  directlv  under  Exhibit  B, 
even  if  that  document  were  susceptible  of  a  construction  different  from 
that  put  upon  it  by  us,  as  it  is  clear  that,  not  having  been  in  existence  at 
the  date  of  the  instrument,  she  was  precluded  from  so  taking  by  the  well- 
established  rule  of  Hindu  law  that  a  grantee  or  donee  must  be  a  person 
capable  of  taking  when  the  transaction  begins  to  operate,  and  must,  either 
in  fact  or  in  contemplation  of  law,  be  then  in  existence.  We  are  confirmed 
in  this  view  by  the  circumstance  that  in  the  concluding  portion  of  the 
paragraph  of  the  judgment  wherein  this  question  is  discussed,  the  learned 
Judges  speak  of  Kusavva  "  as  entitled  to  inherit  the  property  set  apart 
for  these  ladies  and  their  descendants  by  this  instrument." 

We  must,  therefore,  hold  that  the  interpretation  put  by  the  learned 
Judges  upon  Exhibit  B  is  in  accordance  with  the  view  now  adopted  by  us. 

Coming  now  to  the  third  point,  we  may  conveniently  consider  together 
that  and  the  question  raised  with  reference  to  Exhibit  C.  We  think  that 
the  plaintiff's  contention  is  sound.  Considering  that  the  manifest  object 
of  the  arrangement  under  Exhibit  B  was  to  secure  the  enjoyment  of  the 
properties  to  Nanjavva  and  Rudravva  and  their  descendants,  and  in>default 
of  any  such  descendant,  to  the  plaintiff  and  his  descendants,  it  seems  to  UB 
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more  likely  that  fche  intention  was  that,  on  the  event  of  either  of  the  female       1095 
grantees  dying  in  the  life-time  of  the  other,  the  share  of  the  deceased  should    nEc   16 

[117]  pass  to  the  survivor,     (Compare  Vydinada  v.  Nagammal)  (1)      We ' 

&ee  nothing  in  the  circumstances  of  the  arrangement  or  the  terms  of  the 
instrument  to  show  that  a  tenancy  in  common  was  intended.     Nor  was  it 
otherwise  in  the  case  of  the  gift  under  Exhibit  C      For  considering  that  the 
donor  was  the  very  lady  who  brought  about  the  arrangement  evidenced  by 
Exhibit  B,   considering  also   that  the  donees  were  mother  and  daughter,       IBM 
and  further,  that  the  donees  were,  as  stated  in  the  document  it&elt,  under      110-6 
an  obligation  to   maintain   the  donor   during  the  lest   of  her  life-time,   4     M- L.  J. 
appears  to  us  that  what  was  in  the  contemplation  of  the  parties  was  a  joint          '• 
tenancy      If,  on  the  other  hand,  it  be  supposed  that  they  took  as  tenants 
in   common,   it   might  well  have  happened   that  Iludiavva's  shaie  would, 
even  in  the  life-time  of  the  donoi,  have  passed  to  a  comparative  stranger 
had   she  died   leaving  only    her  husband   and  no   issue,    she   having,    as   a 
matter    of    fact,    predeceased    the    donor      That    a    tenancy    which    might 
possibly  result  in  such  a  devolution  \\as  intended  seems  to  us  mipiobabJe. 

In  our  opinion,  therefore,  on  Rudravva's  death,  her  share  in  all  these 
properties  passed  by  HUI vivorship  to  Nan]avva,  who  thus  became  the  sole 
full  owner  of  the  whole  estate,  and  it  follows  that  the  defendant's  claim 
to  fi  moiety  on  the  ground  that  he  is  Rudravva's  heir  is  unsustainable 

We  have  now  to  deal  with  the  last  point,  which  relates  to  the  natuio 
of  the  interest  taken  by  Kusavva  m  the  property  in  question  If  she  took 
a  heritable  estate,  the  plaintiff  must  fail,  but  if,  on  the  other  hand,  she 
took  a  limited  estate,  he  must  succeed  The  conention  on  his  behalf  IB 
that  she  took  only  a  limited  mteiest,  since  in  this  Presidency  property 
inherited  by  a  woman  even  from  another  woman,  IB  not  the  former's 
stridhanam,  and  since  m  stndhanam  property  alone  a  woman  takes  an 
estate  of  inheritance,  and  the  contention  on  behalf  of  the  defendant  is 
that  the  propeity  in  question  was  Kusavva's  peculiar  property  In 
Sengamalathdmmai  v.  Velayuda  Mudali  (2)  the  question  arose  as  to 
property  which  devolved  upon  a  daughter  from  her  mother,  and  it  was 
held  by  Bittleston,  C  J  and  Ellis,  J  ,  that  the  estate  did  not  become  the 
daughter's  stndhanam  On  behalf  of  the  defendant,  however,  we  have 
been  referred  to  the  decision  in  C  M  A  No  130  of  1890  Narasayya  v 
Venkayya  (3)  which  no  doubt  as  in  the  [118]  defendant's  favour  But 
we  find  that  thought  this  case  was  distinctly  before  the  Division  Bench 
which  decided  Mullangi  Ammanna  v  Chmna  Kamayya  (4),  yet  it  was  there 
held  that  property  to  which  a  woman  succeeds  as  the  heir  of  another  woman 
does  not  become  the  successor's  stndhanam 

The  learned  vakil  for  the  defendant  streneously  mantams  that  the 
rule  laid  down  m  Narasayya  v  Venkayya  (3)  referred  to  above  is  in  accord- 
ance with  the  Mitakshara,  the  leading  authority,  m  this  Presidency,  and 
though  the  passage  in  Section  XT  (2)  of  that  work,  which  includes  inherited 
property  under  the  head  of  stndhanam,  has  been  held  not  to  lay  down 
the  law  correctlv  as  to  piopertv  mheiited  by  a  woman  from  a  male,  yet 
there  is  no  good  ground  for  overruling  its  authority  in  respect  of  property 
inherited  from  a  female  Theie  would  be  Some  force'  in  this  argument  if 
the  view  that,  notwithstanding  that  the  language  of  Vijnane«wnrR  in  the 
passage  m  question  is  broad  and  general,  the  author  did  not  really  in- 
tend to  include  in  his  description  of  stridhanftm  what  passes  by  inheritance 

(i)   ii  M    258  (7)  3  M  H  C  R    312  (3^  2MLJ    149, 

(4}   Second  Appeal  No    169  of  1893  unreported 
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1895      from  a  male  to  a  female,  were  well  founded.    For  in  that  case  it  might  be 

DEC  16    urge(*  wfth  some  show  of  reason  that  the  authority  of  the  Mitakshara  cm 

'      '  the  point  at  issue  now  is  not  necessarily  affected  by  the  decision  laying 

APPEL-    down  that  property  inherited  from  a  male  is  not  stridhanam.     But  that 

LATF      v*ew  kftB  keen  shown  to  be  clearly    erroneous    by    Messrs.    West    and 

CIVIL     Buhler  (Digest,  3rd  edition,  pages  269  and  272),  Dr.  Gooroodas  Banerjee 

'     (Marriage  and  Stridhanam,  pages  283-7)  and  Dr.  Jolly  (Lectures  on  Hindu 

19  M.  Law,  pages  242-251)  It  is,  therefore,  difficult  to  see  how  Vijnaneswara 
110~«  is  still  to  be  treated  as  an  authority  on  the  point  under  consideration, 
M.  L.  J.  whilst,  except  in  Bombay,  tl^e  Courts,  including  the  Privy  Council,  have 
3'  unanimously  declined  to  follow  him  as  to  property  inherited  from  a  male. 
Moreover,  so  far  as  this  Presidency  is  concerned,  the  Courts,  in  thus 
rejecting  Vijnaneswara 's  doctrine  that  the  word  '  &c.,'  in  the  text  of 
Yajnavalkya  relating  to  what  constitutes  stridhanam  includes  property 
inherited,  have  not  proceeded  solely  on  the  authorities  peculiar  to 
the  Dayabhaga  school,  but  have  been  influenced  considerably  by 
the  fact  that  the  Smriti  Chandrika  and  Day  a  Vibhaga  or  Madha- 
vt>am  have  put  on;  entirely  different  construction  on  the  same  word 
in  the  said  text.  Bittleston,  C.  J.,  and  Ellis,  J.,  in  Sengamalath- 
[119]  ammal  v.  Velayuda  Mudlai  (1)  referred  to  and  rely  on  the  Smriti 
Chandrika  as  supporting  their  conclusion,  and  the  Privy  Council  in 
Mutta  Vaduganatha  Tevar  v.  Dorasinga  Tever  (2)  observes  "  there  are 
two  commentaries  which  are  received  as  authority  in  the  Carnatic,  the 
Smriti  Chandrika  and  the  Day  a  Vibhaga  of  Madhaviya,  neither  of  which 
follow  the  cited  passage  of  the  Mitakshara,  in  assigning  to  a  woman  as  her 
stridhan  property  inherited  by  her/'  It  will  thus  be  seen  that  the 
contention  that  property  inherited  is  not  sridhanam,  though  opposed  to 
the  Mitakshara,  is  supported  by  two  out  of  the  three  commentators 
accepted  as  high  authorities  in  the  southern  or  the  Dravida  school,  and 
one  of  whom  wrote  several  centuries  after  Vijnaneswara. 

Our  attention  was  next  drawn  to  the  observations  of  Telang,  J.,  in 
Manilal  Rewaddt  v.  Bat  Rewa  (3)  on  what  has  been  called  the  doctrine 
of  reverter.  The  learned  Judge  at  p.  768  says  with  tri}th  that  "  this 
doctrine  of  reverting  to  the  heirs  of  the  last  male  owner  is  one  which  is 
nowhere  expressed,  as  far  as  we  are  aware  in  either  the  Mitakshara  or  the 
Mayukha."  No  doubt  the  circumstance  thus  alluded  to  by  the  learned 
Judge  furnishes  an  excellent  ground  against  the  introduction  of  the  doc- 
trine of  reverter  in  the  provinces  where  the  doctrine  of  the  Mitakshara 
that  inherited  property  is  stridhanam  is  accepted  to  be  law  as  it  is  in 
Bombay.  But  the  argument  has  no  force  here,  that  doctrine  not  having 
been  adopted  by  the  Courts  in  this  Presidency.  And  when  once  it  is  held 
that  a  woman  inheriting  property  takes  but  a  limited  estate  and  does  not 
become  a  fresh  stock  of  descent,  the  doctrine  of  reverter  is  a  necessary 
consequence,  since  inheritance  must  be  traced  from  the  last  full-owner, 
whether  such  owner  is  a  male  or  a  female. 

Following,  therefore,  the  rule  laid  down  by  Bittleston,  C.  J.,  and 
Ellis,  J.,  in  Sengamalathammal  v.  Velayuda  Mudali  (I)  so  far  back  as 
1867,  and  affirmed  -recently  by  the  Chief  Justice  and  Shepttard,  J.,  in 
Mullangi  Ammanna  v.  Chinna  Kamayya  (4),  we  hold  that  Kusavva  took 
only  a  limited  interest  in  the  property  in  question,  and  that  on  her  death 
the  plaintiff,  as  the  heir  of  the  last  full-owner,,,  ig  entitled  to  succeed  to  it. 

(i)  3  M.  H.  C.  R.  312.  (2)  8  I.  A.  99.  (3)  17  B.  758.        ' 

(4)  Second  Appeal  No.  169  of  189^  unreportcd. 
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The  result  IB  the  plaintiff  is  entitled  to  the  property   left  by  Kusavva       1595 
out  of  what  was  inherited  b)   hei   from  Nanjuvva  j)EC   j 

[120]  We  must  ask  the  Subordinate  Judge  to  fcubmit  findings  on  the      

first,   second  and  sixth  issues      Further  evidence  ma}    be  taken  on  either  APPEL- 
aide  LATL 

[After   the    Subordinate   Judge    luid    submitted    the    findingb    tequired,      CIVIL. 
the  Court  passed  a  decree  for  the  plaintiff  ] 
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MATHUSRI  UMAMBA  Bou  SAIIU  AND  OTHERS  (Petitioners),  Appellants 
v    MATIIUSRJ  DIPAMBA  BOYI  SARI  A  AND  OTHERS  (Counter- 
petitioners),    Respondents       [14th  November,    1895  ] 

Duration  of  reccnership— Discretion  of  Court— Decree  in  accordance  ivith  judgment, 
Section  206,  Civil  Procedure1  Code 

It  is  within  the  discretion  of  a  Couit  appointing  a  icceivcr  in  a  suit  to  order 
that  the  office  should  continue  permanently  after  the  decree  when  such  continu- 
ance is  necessary,  or  for  so  long  as  it  may  be  so,  A  decree  of  the  High  Court 
declared  it  to  be  necessary  that  a  permanent  appointment  should  be  made  of  a 
receiver  and  manager  of  the  estate  allotted  by  the  Government  to  the  family  of 
the  deceased  Maharaja  of  Tanjore,  and  directed  that  fiesh  appointments  to  Ihc 
receivership  should  be  made  from  time  to  time  as  occasion  might  require  during 
the  life  ot  the  senior  widow  under  whose  management  the  estate  had  been  origin- 
ally placed  and  the  lives  of  the  co-widows  surviving  her,  or  for  so  long  as  the 
Court  might  consider  necessary 

Held  that  the  decree  directing  the  permanent  icceivership  was  not  in  variation 
of  the  judgment  which  it  purporated  to  follow,  that  the  Court  had  a  discretion  to 
make  such  an  order  when    necessary  for  the  preservation  of  the  estate,  and  that 
so  doing  was  in  accordance  with  the  practice,  there  being  nothing  to  prevent  the 
Ccurt  from  giving  the  management  to  the  senior  widow  Imng  at  the  time,  if  she 
should  be  fit  to  manage  the  estate  on  behalf  of  all  interested  in  it 
APPEAL  from   an  onlei    (28th   August   1893)  of  the  High  Court  reject, 
ing  a  petition  for  the  amendment  of  a  former  decree   (8th  May   1868)  oi 
the  same  Court 

[1211  This  petition  of  the  15th  August  1893,  to  bring  the  decree  of 
8th  May  1868  into  conformity  with  the  judgment  of  the  same  date  related 
to  the  receivership  find  management  of  the  estate  allotted  b>  the  Govern- 
ment  in  1862,  after  the  decision  in  The  Secretary  of  State  v  Kamachee 
Bom  Sahaba  (1),  to  the  widows  and  daughter  of  the  late  Maharaja  of 
Sore  who  died  m  1855,  leaving  fifteen  widows,  of  whom  eight  Bumved 
when  six  of  them  made  this  application,  two  of  them  bem^  counter- 
petitioner 

The  question  was  HB  to  the  validity  of  an  order  contained  in  the 
decree  of  the  High  Court  of  the  nbove  date  for  the  continuance  of  the 
receTvership  over  the  estate  in  which  the  widows  nnd  daughter  were 


(i)  7  M   I    A.  476. 


19  tyfad.  122  INDIAN   DECISIONS,    NEW    SERIES 

Ift&fi  entitled  to  participate.  This  order  rendered  that  office  permanent  during 
w  14  *ke  w^owsf  lives,  or  for  so  long  as  the  District  Court  might  consider 
Nov.  14.  neoeBgaryt 

The"  Government  order  of  1862  (21st  August)  was  that  the  estate 
allotted,  for  the  benefit  of  the  family  of  the  late  Maharaja  "  should  be 
"  made  over  to  the  senior  widow,  who  will  have  the  management  and 
"  control  of  the  property;  and  it  will  be  her  duty  to  provide  in  a  suitable 

— *•-        "  manner    for    the    participative    enjoyment    of    the    estate    by    the    other 
fPC  V-      "  widows,   her  co-heirs.     On  the  death  of  the  last  surviving  widow,  the 

23  lA.     "  daughter  of   the   late   Kaja,    or  failing  her,    the   next   heirs   of  the   late 

28==6      "  Haja  if  any,  will  inherit  the  property." 

Sar.P.C.  The  widow  (under  whose  management  the  estate  was  originally  placed 

J.  €84.  ky  the  Government)  H.  H.  M.  Kamakshi  Boye  Saiba,  died  in  1892. 
Her  co- widow,  H.  H.  M.  <lijoyian|ba  Boye  Saiba,  with  another  co- widow, 
instituted  in  1866  the  suit  Jijoyiambu  Dayi  Saiba  and  another  v.  Kama- 
Jfshi  Bayi  Saiba  and  others  (1),  the  first  defendant  in  that  suit  being 
then  the  senior  widow  managing  under  the  above  order  The  decree 
in  that  suit,  dated  8th  May  1868,  issued  upon  the  judgment  of  the 
same  date,  disallowed  the  division  of  the  estate,  but  directed  the  appoint- 
ment of  a  receiver  and  manager.  The  circumstances  which  led  to  this, 
and  the  order  for  the  continuance  of  the  receivership  are  stated  in  that 
judgment,  of  which  the  part  material  to  the  present  question  was 
as  follows :  — 

"  We  are  now  satisfied  that  the  first  defendant  is  unfit  to  be  again 
"  trusted  with  the  possession  and  control  of  any  part  of  the  [122]  exist- 
"  ing  property;  the  further  evidence  now  before  the  Court  shows  reckless 
"  dealing  with  the  property  and  the  lavish  expenditure  of  large  sums 
"  for  purposes  of  which  the  accounts  afford  no  satisfactory  explanation; 
"  not  only  has  the*  large  sums  of  ready  money  received  from  the  Govern- 
"  ment,  and  the  whole  proceeds  of  the  immoveable  property  been  dis- 
44  sipated,  but  a  considerable  portion  of  the  moveable  property  itself  has 
44  also  been  got  rid  of,  and  debts  to  a  considerable  amount  left  unpaid. 
"  We  are,  at  the  same  time,  of  opinion  that  it  would  be  most  imprudent 
"  to  entrust  the  management  of  the  property  to  the  second  defendant  as 
"  urged  by  her  vakil  or  to  either  of  the  junior  widows.  Little,  if  anything 
"  we  are  sure,  would  be  gained  as  respects  the  care  and  preservation  of  the 
"  property,  and  there  would  very  soon  be  violent  disputes  and  further 
"  litigation.  It  appears  to  us  to  be  absolutely  necessary  that  the  estate 
"  should  remain  in  the  custody  and  under  the  control  and  direction  of  a 
'*  competent  receiver  and  manager  appointed  from  time  to  time  by  the 
44  Civil  Court,  and  invested  with  general  powers  for  the  management  and 
"  regulation  of  the  property  and  its  enjoyment  and  the  application  of  the 
"  rents  and  profits.  The  Collector  is  at  present  the  appointed  receiver, 
"  and  there  is  no  doubt  that  it  is  of  the  greatest  advantage  to  the  estate 
"  and  parties  interested  that  he  should  continue  to  act  as  receiver  and 
"  manager,  as  w-e  trust  he  will  be  able  to  do.  The  continuance  of  his 
"  appointment,  therefore,  will  be  decreed;  but  should  it  be  necessary,  the 
"  Civil  Judge  must  appoint  a  fit  and  proper  person  in  the  Collector's 
"  place,  taking  sufficient  security  for  the  discharge  of  his  duties,  and 
"  fixing  a  fair  and  reasonable  amount  of  remuneration  for  his  services." 

The  judgment  from  which  the  above  isfan  extract,   was  followed  by 
a  decree  wjiich,  in  reference  to  the  same  widow  till  then  managing  the 

(i)  3  M.H.C.R.  424- 
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estate,  declared  as  follows,    appointing    u    receiver    and    manager    in    her 

plac°  :~  No .14. 

11  This   Couit   doth   also   adjudge   and   decline   that   the   first   defendant 

is  not  a  fit  and  propei  person  to  be  again  entrusted  with  the  possession  PRIVY 
and  management  ot  the  said  propei t>  and  that  the  permanent  appoint-  COUN- 
ment  of  a  receiver  and  munagei  oi  the  whole  of  the  property  IB  necessary;  CIL 

and  this  Court  doth  decree  and  order  that,  it  particable,  the  Collector  be       

continued    as    such    receiver    and    manage] ,    hut,    it    not    piacticable,    the   1*  M.  120 
"  Civil  Court  do  appoint  a  fit  and  picper  peison  m  his  place,  taking  good     23  1  A~ 
"  and   [123J    sufficient  secimtj    tor  the  discharge  of  his  duties,   and  fixing       28^6 
"  a  fair  and  reasonable  sum  as  a  remuneration  foi  his  services,   and  from   Sar.  P.C. 
11  time  to  time  make  fresh   appointments   as  occasion  may   requiie  during      J- M4. 
11  the  lives   of  the  said  widows  and   the   suivivcis  or   survivor  of  them   or 
"  until  it  shall  be  considered  by  the  Civil  Cmirl  that  a  receiver  and  manager 
"  is  no  longer  necessary 

In  1888  a  petition  \\as  filed  b>  some  of  the  widows,  including  Mathusn 
Jijoyi  Amba,  tor  the  discharge  oi  the  vccei\ei  appointed  by  the  Court,  and 
to  have  the  management  of  the  estate  declaied  to  belong  to  the  widows  in 
succession  according  to  then  seniority  This  was  rejected,  and  the  re- 
jection was  upheld  on  appeal  to  the  Queen  in  Council,  ex-parte  Rani 
Mathusn  Jijaiamba  and  others  (1) 

Then  followed,  after  the  death  oi  Mathusri  Kamakshi,  the  present 
petition,  dated  the  15th  August  1893,  wherein  six  of  the  surviving  eight 
co-widows,  among  whom  wrere  the  four  present  appellants,  petitioned  that 
the  decree  of  1868  might  be  bi ought  into  confoimity  with  the  judgment 
which  preceded  it,  by  deleting  the  woid  '  permanent  '  between  the  words 
'the'  and  'appointment,'  and  by  substituting  the  woids  "  the  life  of  the 
first  defendant  "  for  the  words  "  the  lives  of  the  said  widows  and  of  the 
"  survivoi  of  thorn,  or  until  il  shall  be  considered  by  the  Civil  Court  that 
"  a  receiver  and  managei  ib  no  longer  necessary 

This  application  was  rejected  by  the  High  Court  on  the  28th  August 
1893.  The  judgment  of  the  Court  (CoLLixw,  C  J.,  and  DAVIES,  J.)  was 
as  follows  •  — 

"It  is  not  stated  in  the  application  under  \\liat  provision  of  law  the 
application  is  made,  but  at  the  healing  the  vakil  who  presented  it  made 
reference  to  Section  206  of  the  Code  ot  Civil  Procedure  (Act  XIV  of 
1882)  now  in  force,  which  directs  that  the  decree  must  agree  with  the 
'judgment,'  and  that  'the  Court  shall  of  its  own  motion  or  on  that  of 
'any  of  the  parties  amend  the  decree  so  an  to  bring  it  into  conform- 
'ity  with  the  judgment  '  But  theic  was  no  such  provision  in  Act  VIII 
of  1859  (as  amended  by  Act  XXIII  of  1861;  which  was  the  law  of  pro- 
cedure in  force  at  the  time  the  decree  in  question  was  passed  Section 
189  of  that  Act  pio\udes  that  '  the  decree  shall  bear  date  the  day  on 
which  the  judgment  was  passed  It  shall  contain  the  [124]  number 
of  the  suit,  the  names  and  descriptions  of  the  parties,  and  particulars 
of  the  claim,  as  stated  in  the  legister  of  the  suit  and  shall  specify 
clearly  the  relief  granted  or  other  determination  of  the  suit.'  This 
section  applies  to  the  decree  of  the  original  Court,  and  the  rules  laid 
down  in  Section  360  as  to  what  the  decree  of  the  Appellate  Court  should 
contain  are  "just  the  same,.  No  provision  is  made  in  either  case  that  the 
decree  should  be  m  agreement  with  the  judgment  except  in  the  matter 
of  date  No  doubt  that  even  under  the  old  Act  the  decree  would  in  the 

(i)  13  &&  390 
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'  usal  course  follow  the  judgment,  and  would  be  liable  to-be  set  aside  if 

'  it  were  opposed  to  the  judgment,    but   there   was  nothing   to  prevent 

'  the  insertion  in  the  decree  of  directions  that  might  not  have  found  place 

'  in  the  judgment,  or  to  use  the  words  of  the  section  itself,  *  to  specify 

'  clearly  what  the  determination  was/     Now,   in  this  case  we  have  had 

'  before  us  the  decree  of  this  Court  in  its  original  state,  and  we  find  it 

'  signed  by  the  two  learned  judges  who  gave  the  judgment,  and  it  is  not 

1  to  be  supposed  that  they  were  not  aware  of  its  contents,   and  if  they 

'  were  aware  of  its  contents,   it  must  be  taken  that  in  it  they  declared 

1  clearly  and  specifically  what  their  final  determination  was,  and  unless  it 

'  can  be  shown  that  it  is  at  direct  variance  with  their  judgment  we  have 

1  no  conflict  of  authority  that  we  can  be  called  upon  to  set  right.     Tak- 

1  ing  the  judgment  then  and  reading  it  we  are  unable  to  see  anything  in 

'  it  which  is  contrary  to  what  is  decreed,  that  is,  anything  which  decides 

*  that  the  appointment  of  receiver  and  manager  is  not  to  be  permanent  and 

'  that  the  appointment  is  to  last  only  during  the  life-time  of  the  first 

1  defendant.     On   the   other  hand,    \\e   consider   the   following   portion   of 

the  judgment  distinctly  contemplates  what  is  only  more  fully  expressed 

in   the   decree.     'The   remaining    point    for   consideration   is    the    future 

1  'preservation  and   management  of  the   whole   property   with   a   view  to 

1  the    interests   of    all    the    parties.     Although    w,e    do   not    consider    the 

1  'case  one  in  which  the  first  defendant  should  be  held  responsible  to  the 

'  'plaintiffs  and   the   other   widows   us   a   defaulting   trustee,    we    are   now 

'satisfied  she  is  unfit  to  be  again  trusted  with  the  possession  and  control 

'of  any   part  of  the   existing  property.     .      We   are   at  the   same   time 

'of  opinion  that  it  would  be  most  imprudent  to  entrust  the  management 

'of  the  property  to  the  second  defendant  as  urged  b}  her  vakil  or  to  either 

'of  the  other  junior  widows.     Little,  if  am  thing,  we  are  sure,  would  be 

'[125]  gained  as  respects  the  care  and  preservation  of  the  property,  and 

'there   would  very    soon   be   violent    disputes    and   further   litigation.     It 

'appears  to  us  to  be  absolutely  necessary  that  the  estate  should  remain 

'in  the   custody   and   under  the   control   and   direction    of   a   competent 

'receiver  and  manager  appointed  from  time  to  time  by  the  Civil  Courts 

'and  invested  with  general   powers  for  the  management  and   regulation 

'of  the  property  and  its  enjoyment  and  the  application  of  the  rents  and 

'profits.'     We  "have   therefore   no   ground   for   altering   the   directions   in 

the  decree  which  was  passed  b>    this  Court  twenty-five  years  ago,   and 

which  has  been  preserved  in  its  integrity  and  acted  upon  in  its  entirety 

ever  since.     If,    as  it   is   further  stated   in   the   application,    the  decree 

gave    a   relief   different    from    that    claimed    in    the    plaint,    the    matter 

should  have  been  made  the  subject  of  appeal  at  the  time.     It  is  too  lata 

to  reopen  the  case  on  its  merits  now. 

"  The  fact  is  this  is  but  another  undisguised  attempt  on  the  part  of 
the  surviving  Eani's  to  get  back  into  their  own  hands  the  management  of 
the  estate,  which  for  their  common  benefit  was  taken  away  from  them 
by  the  decree.  Their  last  attempt  was  in  1887  when  they  applied  to  the 
District  Court  to  remove  the  receiver  and  manager  appointed  by  it  on 
the  ground  that  he  was  no  longer  necessary,  a  contingency  for  which  it 
will  already  have  been  noticed  the  decree  itself  had  provided.  But  the 
District  Court  dismissed  the  application,  and  this  Court  confirmed  the 
order,  and  on  appeal  to  the  Judicial  Committee"  of  the  Privy  Council, 
their  Lordships  delivered  a  judgment  on  the  24th  April  1890,  dismissing 
the  appeal  and  observing  that  the  Court  '  had  exercised  a  very  sound 
discretion'  in  not  removing  its  rsceiver.  This  Court  in  its  order  of  the 
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18th   December    1888   when   granting    the    certificate   for   appeal   to   Her 
Majesty   in  Council,    remarked   as   follows  — 'More   than   20   years  have 
'passed  since  that  deciee  and  \\e  aie  of  opinion  that  the  same  reasons 
'which  in  1868  made  the  appointment  of  a  receiver  imperatively  neces-     PRIVY 
'sary  still  exist  in  all  their  force      Old  age  and  20  years  more  of  that     Q>UN- 
'  seclusion  which  is  the  lot  of  ladies  of  exalted  rank  in  this  country  can        CIL 
'hardly  have  made  then  Highnesses  better  fitted  for  the  management  of  ' 

'an  estate  annual  income  is  more  than  1^  lacs  of  rupees  and  which  19  M  129 
'was  valued  in  1868  ab  worth  about  68  lacs  of  rupees  (the  moveable  (P.C.)-=» 
'party  in  jewels  and  cash  alone  being  \\ortli  nearly  20  lacs)  '  Nothing  23  I.  A. 
is  urged  to  show  that  the  Hums  .ire  at  this  moment  in  any  fitter  poei-  28=8  _ 
tion  to  manage  their  own  [126]  affaiin  than  they"  were  then,  but  all 
that  is  now  done  is  to  raise  a  technical  objection  which  strikes  at  the 
very  root  of  the  decree,  for,  if  it  weie  allowed,  the  decree  would  become 
a  dead  letter  owing  to  the  demise  of  the  first  defendant,  during  whose 
life-time'  alone  the  petitioners  "require  us  to  find  it  was  to  remain  in 
force  Then  fresh  disputes  and  litigation  would  arise  to  be  terminated 
only  by  the  passing  of  another  decree  in  terms  similar  to  this  one,  the 
estate  in  the  meanwhile  having  been  wasted  This  is  not  a  desirable 
result,  and  \\e  have  no  hesitation  for  the  reasons  we  have  stated  in 
rejecting  the  application  and  it  is  rejected  accordingly 

On  the  appeal,  of  foui  of  the  petitioners,  Mr.  J.  D  Mayne,  appeared 
tor  the  appellants 

The  respondents  did  not  appear 

It  was  argued  in  support  of  the  petition  that  the  language  of  the 
decree  of  the  8th  Ma}  1868  was  in  excess  of  that  which  the  judgment  of 
the  same  date  had  authorized  The  judgment  had  not  decided  the  ques- 
tion whothei  the  appointment  of  the  receiver  and  manager  should  be  per- 
manent The  judgment  had  pioceeded  on  the  personal  unfitness  of  the 
widow  first  entrusted  with  the  management  Whether  or  not  the  receiver- 
ship should  continue  after  the  rights  of  other  widows  according  to  their 
Seniority,  under  the  terms  of  the  gift  by  the  Government,  had  accrued, 
was  a  question  that  hud  not  been  brought  before  the  Court,  and  the  judg- 
ment had  not  disposed  of  it  The  deciee,  however,  had  established  the 
permanence  of  the  leceiverfllnp  As  a  matter  of  jurisdiction,  however, 
the  Court  could  not  decide  upon  the  claims  of  the  widows,  whose  future 
rights  had  not  been  made  the  subject  of  any  demand  or  of  any  issue 
Reference  was  made  to  Section  206  of  the  Code  of  Civil  Procedure  The 
rights  of  the  widows  had  been  secured  to  them  by  the  terms  of  the  Gov- 
ernment order  at  the  time  when  the  gift  was  made  m  1862 

At  the  end  of  the  argument  for  the  appellant,  their  Lordships'  judg- 
ment was  delivered  by  LORD  MACNAQHTEN  :  — 

J  UDGMENT 

Their  Lordships  are  of  opinion  that  there  is  no  ground  for  this  appli- 
cation and  that  the  appeal  fails  They  think  that  the  decree  of  the  8th  of 
May  1868  is  in  accordance  with  the  judgment  pronounced  and  with  the 
practice  of  the  Court  The  judgment  of  the  Court  declares  that  the 
mutter  for  their  consideration  was  "  the  futuie  preservation  and  manage- 
ment of  the  whole  property  with  [127]  a  view  to  the  interests  of  all 
parties  "•  the  portion  of  the  decree  which  is  objected  to  was,  in  the  opinion 
of  their  Lordships,  nfecessary  for  the  security  and  preservation  of  the 
property  There  is  nothing  in  the  decrqe  to  prevent  the  appellants,  if  they 
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1895      think  fit,   applying  for  the  discharge  of   the   receiver   and   manager,    and 
i  14.  there  is  nothing  to  prevent  the  Court  putting  the  senior  widow  living  in 
_  _    *   the  management  of  the  property  if  the  Court  is  satisfied  that  she  is  a  fit 
PRIVY     and  proper  person  to  manage  it  on  behalf  of  all  the  persons  interested. 
CouN-  Their  Lordships  will  therefore  humbly  advise  Her  Majesty  to  dismiss 

CIL.       the  appeal. 
-  Appeal  dismissed. 

f  Solicitors    for    the    appellants:     Messrs     Law  ford,     Waterhouue,  "and 

Lawford. 
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APPELLATE  CIVIL. 


Before   Mt.   Justice   Best  and  Mr.   Justice   Subramania   Ayyar. 


KAMALAKSHI  (Plaintiff),  Appellant  v.  UAMASAMI  CHETTI 

(Defendant  No.  6),  Respondent.* 
[10th,   17th,  and  29th  April  and  16th  December,   1895.  J 

fJwdu  lavc—Deradasi — Adoption  by  temple  dancing  woman — Right  of  adophrc  daugh- 
ter— Civil  procedure  Code,  Sections  440,  568 — Sttit  by  infant  ivithout  a  next  friend 
—Evidence  taken  on  remand 

Suit  by  the  adoptive  daughter  of  a  temple  dancing  woman,  deceased,  to  compel 
the  trustees  of  the  temple  to  permit  the  performance  of  a  certain  ceremony, 
in  view  to  her  entering  on  the  duties  and  emoluments  attached  to  the  office  of 
her  adoptive  mother  The  plaintiff  was  17  years  old  at  the  time  the  suit  was 
instituted  and  she  did  not  sue  by  a  next  friend.  No  objection  was  taken  by  the 
defendants,  on  the  ground  that  the  plaintiff  could  not  sue  without  a  next  friend, 
until  the  case  came  before  the  Court  of  first  appeal  at  which  time  the  plaintiff 
had  attained  majority.  On  second  appeal,  the  High  Court  directed  the  return  of 
a  finding  on  the  issue  (previously  framed  but  not  tried)  whether  the  plaintiff's 
adoption  was  valid.  Fresh  evidence  was  taken  and  the  finding  was  that  the 
tdoption  was  made  with  the  intention  that  the  girl  should  be  prostituted  while 
she  was  still  a  minor. 

[128]  Held,  (i)  that  seeing  no  objection  was  taken  to  the  suit  on  the  ground 
that  the  plaintiff  should  have  sued  by  a  next  friend,  until  after  she  had  attained 
her  majority,  the  irregularity  was  waived ; 

(2)  that  the  lower  Court  had  power  to  take  additional  evidence  on  the  issue 
remanded ; 

(3)  that  the  suit  was  not  maintainable  on  the  ground  that  the  adoption  of  the 
plaintiff  was  made  with  a  criminal  intention. 

[R.,  11  Cr.  LJ.  327=6  Ind.  Cas.  367  (369):  14  Cr.  LJ.  33  (34)=13  Ind.  Cas.  257= 
2A  M.L.J.  221=13  M.L.T.  131=(1913)  M.WN.  207  (214);  17  Ind.  Cas.  422 
(423)=23  M.LJ.  493=12  M.L.T.  467~(1912)  M.W-N.  1138;  7  O.C  234  (236); 
110.  C.  159(162)] 

SECOND  appeal  against  the  decree  of  W.  Dumergue,  District  Judge 
of  Madura,  in  appeal  suit  No.  121  of  1893,  reversing  the  decree  of  H. 
Krishna  Bau,  District  Munsif  of  Madura,  in  original  suit  No.  681  of  1891. 

This  was.  a  suit  instituted  by  the  plaintiff  at  the  age  of  17  without  a 
next  friend  against  the  trustees'  of  the  Minakshi  Sundareswarar  pagoda. 
It  was  alleged  in  the  plaint  that  one  Minammal,  who  died  in  1879,  was  one 
of  the  dancing  women  attached  to  the  pagoda,  and  as  such  entitled  to  the 
benefit  of  one  of  the  temple  endowments,  tHht  Minammal  had  taken  in 
adoption  the  plaintiff  who  was  accordingly  entitled  to  succeed  to  her  office 

*  Second  App^l  No.  1785  of  1894. 
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and  the  emoluments  attached  to  it,  that  the  plaintiff  could  not  enter  on  to       1805 
the  office  until  a  pottu-thali  had  been  tied  on  her  in  the  temple,  and  that   DEC    j£ 

the  defendants  did  not  permit  this  to  be  done      The  prayer  of  the  plaint       L- 

was  that  the  defendants  be  compelled  to  allow  the  thali  to  be  tied  in  the     APPEL- 
temple,  in  view  to  tho  plaintiff  performing  the  dancing  service  and  enjoying       LATE 
the  honours   and   endowment    attached   thereto  CiVlL 

The   District   Munsif  passed   a  decree   as  prayed      The   District   Judge        

reversed  the  decree  and  dismissed  the  suit  on  the  ground  that  the  claim   19  M.  127. 
was  inadmissible  as  being  in  effect  a  claim  by  the  plaintiff  to  be  enlisted 
as  a  public  prostitute 

The  plaintiff  preferred  this  second  appeal. 

Mr    Parthasaradhi   Ayyangar,   for  appellant 

Sundara  Ayyar  and   Ramanujachanar,   for  respondent 

JUDGMENT 

SUBHAMANIA  AYYAR,  J  — The  first  question  i  timed  in  tins  case  is 
whether  the  presentation  of  the  plaint  and  the  prosecution  of  the  suit  by 
the  plaintiff  (appellant)  when  she  was  yet  a  minor  and  \\ithout  the  aid  of 
next  friend  were  void  or  were  mere  irregularities  which  the  defendants  had 
by  their  conduct  waived 

In  the  recent  case  of  Dorm/ a  Mohun  Da»»  v  Tahir  Ally  (1),  Sale,  J., 
said  — "  The  reason  why  no  proceeding  can  be  taken  by  [129]  an  infant 
"  without  the  assistance  of  a  next  friend  is,  as  stated  in  Darnell's  Chancery 
"  Practice,  6th  Edition,  p  105,  'on  account  of  an  infant's  supposed  want 
"  of  discretion,  and  his  inability  to  bind  himself  and  make  himself  liable 
"  for  costs  '  And  it  would  seem  .that  the  rule  was  intended  for  the 
protection  and  benefit  of  defendants,  for  it  has  been  held  that  when  a 
"  defendant  waives  this  benefit  and  protection,  the  suit  mav  proceed 
11  without  a  next  friend  "  In  ex  parte  Brocldebank  (2),  cited  by  the 
learned  Judge  in  support  of  his  opinion,  all  the  Judges  proceeded  upon  the 
view  that  an  infant  to  uhom  a  debt  \vas  due  had  a  light  to  enforce  the 
payment  of  it  by  means  of  a  debtor's  summons  and  proceedings  in  bank- 
ruptcy based  thereon,  and  that  the  infant  having  sued  out  the  writ  in 
the  action  in  his  own  name  without  a  next  fiiend,  was  an  irregularity 
which  was  waived  by  the  conduct  of  the  defendant  There  is  authority, 
therefore,  for  holding  that  the  contention  of  the  defendants  (respondents) 
that  the  proceedings  in  the  present  case  \\ere  altogether  void  cannot  be 
supported  It  was  no  doubt  open  to  the  defendants  to  apply  under  Sec- 
tion 442,  Civil  Procedure  Code,  to  have  the  plaint  taken  off  the  file,  as 
it  appeared  on  the  face  of  the  plaint  itself  that  the  plaintiff  was  a  minor 
at  the  date  of  its  presentation  They  not  only  omitted  to  do  so,  but 
throughout  the  trial  raised  no  question  on  the  point  And  when  the 
District  Munsif  passed  a  decree  against  them,  they  preferred  an  appeal 
against  it  to  the  District  Court  making  the  plaintiff  respondent,  without 
getting  a  guardian  ad  lit  cm  appointed  as  if  she  were  not  a  minor,  even 
though  at  the  time  the  appeal  was  preferred  she  was  still  under  the  age  of 
18  It  is  now  too  late  for  the  defendants  to  object  to  the  irregularities 
they  complain  of 

The  next  question  for  decision  is  whether  the  plamtiff  is  entitled  to 
the  relief  claimed  by  her,  vie  ,  that  the  defendants  be  directed  to  permit 
her  to  undergo  the  pottu-tying  ceremony  in  the  temple  in  accordance  with 
the  usage  of  the  institution,.  The  District  Munsif  held  that  she  was  en- 
titled to  the  relief  The  District  Judge,  being  of  opinion,  as  I  understand 

(1)  22  C.  270  (274)"  (2)  LR.  6CH..D.  358 
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ISM      him'  ^  the  «rant  of  such  wlief  would  be  opposed  to  public  policy  as  one 
DEC.  16.  tendmg  to  promote  immorality,   disagreed  with  the  District   Munsif  and 
^___     rejected  the  claim. 

APPEL-  Now  as  to  tlle  ceremony   itself,   it   seems   to  be  quite  simple  in  its 

LATE      nature-     As  its  very  name  denotes,  the  material  portion  of  it  [130]  consists 
CIVIL.     °!  nothmg  more  than  tying  within  the  precincts  of  the  temple  a  circular 
._  _      Piece  °f  gdf  to  the  neck  of  the  girl  to  be  admitted  as  a  temple  dancer. 
19  M.  127.  (bee  the  judgment  of  the  Sessions  Judge  in  Kegina  v.  Arunachellam  (1), 
a  case  connected  with  this  same  temple).     So  far,  therefore,   as  the  per- 
formance of  the  ceremony  itself  goes,  there  is  nothing  immoral  in  it.     The 
District  Judge's  view  probably  rests  upon  the  notorious  fact  that  women 
who   are    temple    dancers    generally    lead    the    life    of    prostitutes,     That, 
however,  in  no  way  proves  the  existence  of  any  true  connection  between 
the  tying  of  the  pottu  and  the  immoral  lives  of  those   who  undergo  the 
ceremony.     And   it   is   scarce]}    necessary   to  say   that,    neither  in  theory 
nor  in  practice,  is  the  dedication  to  the  temple"  looked  upon  as  essential 
to  a  woman  of  the  dancing-girl  caste  becoming  a  prostitute.     But,  on  the 
other   hand,    there   is   an   immediate    and    clear   connection   between    the 
ceremony   in   question    and    the   mirasi   office   of   dancer    claimed   by    the 
plaintiff,  inasmuch  as  the  former  is  a  necessary  preliminary  to  her  enter- 
ing upon  the  duties  of  that  office  and  to  .her  anjoying  the  emoluments 
attached  thereto.     It  is  quite  true  that,  in  ex-parte  Padmavati  (2)  and  in 
Regina  v.  Arunachellam  (1)  already  referred  to,  tying  of  pottu  was  one  of 
the  circumstances  relied  upon  by  the  prosecution  against  the  accused.     But 
that  was,  of  course,  not  for  the  purpose  of  establishing  that  the  ceremony 
by  itself  amounted  to  an  offence,  but  to  throw  light  on  the  intention  of  the 
accused  as  to  the  course  of  life  to  which  the  minors  were  to  be  trained. 
The  argument  was  the  ceremony  made  the  girls  temple  dancers;  temple 
dancers  usually   became  prostitutes;   hence   the  object   of  the   accused  in 
obtaining  possession  of  the  girls  was  to  train  them  up  to  a  life  of  prostitu- 
tion.    It  seems  to  me  therefore  that  the  said  cases  are  not  in  conflict  with 
the   proposition   that   no  true   relation   exists   between   the   ceremony    and 
the  immoral  life  of  the  dancers.     Consequently,  if  the  defendants  without 
lawful  excuse  refuse  to  allow  the  plaintiff  to  undergo  the  customary  cere- 
money  said  to  be  a  pre-requisite  to  her  entering  upon  the  duties  of  her 
mirasi  office,  she  is  certainly  entitled  to  redress.     And  I  consider  that  we, 
sitting  here  as  Judges,  are  not  at  liberty  to  upset  any  decisions  admitting 
the  right  of  members  of  the  dancing-girl  caste  to  remedy  for  violation  of 
their  civil  rights,  on  the  alleged  ground  that  a  change  has  taken  place  in 
the  [Ml]  sentiments  of  the  large  mass  of  the  Hindu  community  in  regard 
to  the  propriety  of  recognizing  the  usages  of  the  said  caste.     As  observed 
by  Lord  Campbell,  L.  C.,  in  Brook  v.  Brook  (8)  "  change  of  opinion  on 
any  great  question  may  be   a  good  reason  for  the   Legislature  changing 
the  law,  but  can  be  no  reason  for  Judges  to  vary  their  interpretation  of 
the  law/' 

In  connection  with  the  objection  that  the  plaintiff  is  not  entitled  to 
the  relief  claimed,  we  were  referred  to  Johnson  v.  Shrewsbury  and 
Birmingham  Railway  Company  (4)  where  Lord  Justice  Knight  Bruce,  when 
dealing  with  the  question  of  specific  performance  of  agreements  for  per- 
sonal service,  said  that  before  the  Court  can  act  in  the  exercise  of  its 
peculiar  jurisdiction  to  enforce  specific  performance  of  an  agreement  it 
must  be  satisfied  that  the  agreement  is  one  ascribable  to  a  class  in  which 

(i)  i  M.  164  (165).      ~~  (2)  5M.H.CR.4I5 

(3)  9  H.L.C.  209.  (4'>  3  DC  Gex  M.  &  G.  924 

796 


V14  KAMALAKBHI  V,   RAMASAMI  OHBTTI  It  Mftd.  112 

the  Court  has  been  accustomed  or  has  certainly  jurisdiction  to  interfere 
This  observation  is  no  doubt  equally  applicable  to  a  case  like  this  where 
specific  relief  of  a  somewhat  novel  description  is  claimed.  But,  as  pointed 
out  by  the  Lord  Justice  himself  m  the  bame  case  later  on,  the  demand 
may  be  new  specifically  without  being  new  in  kind  or  in  principle  And  in 
my  view  the  novelty  of  the  relief  sought  here  belongs  to  the  former  class 

and  not  to  the  latter      In  support  of  this  opinion  I  may,   without  m  the 

slightest  degree  intending  to  suggest  any  invidious  comparison  between  the  19  M.  124' 
menial  office  of  a  temple  dancer  and  the  dignified  position  of  a  mahant  or 
head  of  a  mutt,  refer  to  Oiyana  Sambandha  Pandara  Sannadhi  v  Kanda- 
Bami  Tambiram  (1),  where  the  learned  Chief  Justice  and  Muttusami 
Ayyar,  J  ,  ordered  the  Subordinate  Judge  to  direct  the  Pandara  Sannadhi 
of  Dharmapuram  to  invest  the  Tambiran  who  may  be  appointed  as  the 
head  of  the  Tirupanandal  mutt  "  with  aruknttu,  sundnivedam  (certain 
ear  ornaments)  and  cloth  as  usual 

For  the  reasons  stated  above  T  come  to  the  conclusion  that  the 
objection  raised  by  the  defendant  to  the  relief  prayed  for  on  the  score  of 
immorality  or  novelty  cannot  be  sustained,  and  that  the  plaintiff  is  entitled 
to  the  decree  prayed  tor,  if  hei  claim  is  in  other  respects  good 

This  leads  me  to  consider  the  next  and  the  most  important  question 
in  the  case,  v\z  ,  whether  the  adoption  ot  the  plaintiff  by  Mmammal, 
another  female,  is  valid  or  invalid  The  District  [132]  Munsif  dealt  with 
this  question  very  briefly,  contenting  himself  with  the  single  observation, 
"It  is  perfectly  valid,  such  adoptions  being  recognized  by  law  "  The 
District  Judge,  being  of  opinion  thatf  the  suit  failed  on  another  ground, 
expressed  no  opinion  on  this  point  The  defendant's  contention,  that  the 
adoption  is  invalid,  appears  to  be  based  on  the  following  allegations  Vt 
the  date  of  the  adoption  the  plaintiff  was  a  minor  under  the  age  ot  16,  the 
adoptive  mother  was  a  dancing  woman  attached  to  the  temple  and  was 
leading  an  immoral  life  like  other  women  of  her  class  She  took  the  plain- 
tiff in  adoption  with  the  intention  of  dedicating  her  to  the  temple  in  the 
customary  manner  and  devoting  her  to  prostitution  even  before  the  com- 
pletion of  her  16th  year.  And  the>  argue  that  the  party  who  gave  and 
the  party  who  leceived  the  plaintiff  m  adoption  under  such  circumstances 
committed  an  offence  punishable  undei  the  Indian  Penal  Cod^^which 
had  come  into  force  at  the  time,  and  consequently  the  plaintiff  acquired 
no  legal  status  or  rights  by  such  a  violation  of  the  public  law  of  the  country 

Now,  upon  these  allegations,  two  legal  questions  arise  for  considera- 
tion. The  first  is,  asuurhmg  the  defendant's  above  allegations  to  be  true, 
was  an  offence  committed  undei  the  said  section  of  the  Penal  Code9  And 
the  second  is,  if  an  offence  was  so  committed,  could  and  did  such  a  trans- 
action confer  on  the  plaintiff  the  status  of  an  adopted  daughter,  and  the 
rights  claimed  by  her  ns  incidents  to  such  status0 

As  to  the  first  question,  in  Queen-Empress  v  Uamanna  (2),  Parker, 
J.,  was  of  opinion  that  if  a  dancing  woman,  who  was  herself  a  prostitute, 
took  a  minor  girl  in  adoption  with  the  intemon  of  training  up  the  latter 
to  follow  the  same  course  of  life  as  herself,  an  offence  under  Section  373 
would  have  been  complete,  even  though  the  age  of  the  adopted  child 
prevented  her  immediate  prostitution  and  allowed  time  for  repentance, 
and  even  though  one  of  tha  purposes  of  the  adoption  was  that  the  child 
should  inherit  the  property  of  the  person  adopting  Muttusami  Ayyar,  J., 

(i)  10  M.  375  (508).  (2)  ia  M   273, 
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1886  sftid  that  if,  in  making  the  adoption,  the  intention  was  that  the  girl 

DEC.  16.  should  be  employed  as  a  prostitute  whilst  she  continues  to  be  a  minor, 

— L  the  accused  might  be  liable.  Upon  the  views  thus  expressed  it  follows 

APPKL-  that  the  party  who  gave  and  Minammal  who  took  the  plaintiff  in  adoption 

LATE  were  guilty  of  an  offence  under  the  provisions  of  the  [183]  criminal  law 

CIVIL,  relied  upon  by  the  defendants,  if  the  act  complained  of  was  committed 

— -  under  the  circumstances  alleged  by  them,  notwithstanding  that  the  act 

19  M.  127  wag  cai]ecj  an  adoption,  which  is  ordinarily  not  a  crime. 

Upon  the  next  question  whether  such  an  adoption  entitles  the  plaintiff 
to  claim  through  the  saifl  Minammal  the  office  of  dancing  in  the  temple, 
which  office  is  said  to  vest  hereditarily  in  the  family  of  Minammal,  I 
have  not  been  able  to  find  any  direct  Indian  decision ;"  nor  have  we  been 
referred  to  any  such  authority.  Tn  ex-parte  Padmavati  (1)  Holloway  and 
Innes,  JJ.,  observed  "  the  fact  of  a  transaction  being  m  violation  of  public 
law  may  prevent  the  arising  of  rights  which  would  otherwise  have  the 
sanction  of  private  law."  This,  however,  was  an  incidental  observation, 
and  the  point  which  I  am  now  considering  did  not  actually  arise  for  deci- 
sion there,  I  have  therefore  to  deal  with  the  question  on  principle.  And 
there  can  be  no  doubt  that  the  principle  applicable  to  such  cases  is  that  laid 
down  in  the  following  words  in  a  recent  decision  relating  to  an  illegal 
agreement  concerning  property.  "  The  general  rule  is  that  no  rights  can 
spring  from  or  be  rested  upon  an  act  in  the  performance  of  which  a  criminal 
penalty  is  incurred." — (Younghusband  v.  Birmingham  T.  S.  Co.  (2)  a  rule 
no  doubt  subject  to  certain  exceptions,  none  of  which,  however,  so  far  as  T 
am  aware,  is  relevant  for  our  present  purpose.  I  have  not  been  able  to  find 
any  case  in  which  this  principle  was  acted  upon  in  respect  of  a  transac- 
tion touchjng  personal  status  entered  into  in  contravention  of  law.  But 
I  fail  to  see  any  valid  reason  why  the  rule  should  not  be  applicable  to 
such  transactions  also;  when  even  such  violations  of  private  law  known 
as  unlawful  agreements  are  rendered  unactionable,  it  is  difficult  to  under- 
stand how  violations  of  public  law  known  as  crimes  are  to  be  treated 
differently.  The  object  of  the  legislature  in  preventing  Civil  Courts  from 
entertaining  suits  in  the  former  class  of  cases  can  only  be  to  discourage 
as  much  as  possible  such  transgressions.  And,  as  it  would  be  absurd  to 
supposj^that  the  Legislature  is  less  anxious  to  repress  crimes,  it  would 
be  unreasonable  to  hold  that  the  prohibition  against  a  civil  suit  exists  in 
the  former  case  only  and  not  in  the  latter  also.  It  seems  to  me  therefore, 
that  if  a  woman  who  makes  an  adoption  under  circumstances,  which 
render  the  adoption  an  offence  under  Section  373,  sues  to  enforce  [134] 
rights  alleged  to  have  been  created  in  her  favour  by  that  adoption,  it  would 
be  impossible,  consistently  with  established  legal  principles,  to  allow 
such  a  suit  to  be  maintained.  The  reason  for  disallowing  such  a  suit, 
borrowing  the,  language  of  Johnson,  J.,  who  delivered  the  judgment 
of  the  Supreme  Court  of  the  United  States  in  Bank  of  the  United 
States  v.  Owen  (3),  is  "no  Court  of  Justice  can  in  its  nature  be  made 
the  handmaid  of  iniquity.  Courts  are  instituted  to  carry  into  effect 
the  laws  of  a  country;  how  can  they,  then,  become  auxiliary  to  the 
consummation  of  the  violations  of  law?"  On  behalf  of  the  plaintiff 
it  was  however  argued  that  as  she  herself  did  not  commit  any  crime,  she 
must  be  taken  to  stand  on  a  different  footing  from  that  occupied  by  the 
guilty  parties  and  that  as  she  is  willing  to  accept  her  changed  situation,  it 
would  be  but  adding  to  the  injury  already  sustained  by  her  to  refuse  to. 

(i)  5  M.H.C.R.  4i5.    (2)  36  Amerpan  State  Reports,  248.    (3)  2  Peters,  539, 
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recognize  her  claim  to  the  office  and  rights  of  Minammal  who  was  respon- 

sibje  for  the  plaintiff's  present  condition      Whether,  if  the  question  arises  Dec.  16, 

between  the  plaintiff  and  those  who  did  her  the  injury,  the  doctrine  of      _ 

estoppel  may  be  invoked  in  her  favour,  as  it  has  sometimes  been  in  the  case     APFEJ-- 
of  invalid  adoptions  under  the  ordinary  Hindu  law,  is  n  matter  on  which  it       LATE 
is  not  necessary  to  express  an}  opinion  now       For,  the  defendants  here  are      CIVIL. 
the  managers  of  the  temple,  who  had  nothing  to  do  with  fclie  tiansaction       ,_,.„ 
which  the  plaintiff  wishes  to  take  advantage  of,  and  as  agambt  such  persons   19  M.  127. 
how  can  the  plaintiff  rely  upon  a  plea  of  estoppel?     Her  present  claim  must 
therefore  stand  or  fall  by  the  validity  or  invaliclit\   ot  the  adoption  set  up 
And  it  is  not  possible  to  hold,  in  a  suit  instituted  In   her,  that  to  be  valid 
which  must  be  treated  as  invalid  in  a  suit  it  instituted  by  Minanmial,  as  has 
been  already  shown      In  this  connection  an  observation  of  Seaile,   C    J  , 
in  Mill  and  Lumber  Co.  v    Hayes  (1),  though  made  m  respect  of  an  illegal 
agreement  m  restraint  of  trade  is  quite  in  point.     He  said,  "  The  illegality 
vitiates  the  contract  between  the  immediate  parties  as  well  as  in  lespeot  to 
third  parties  "     The  reason  for  this  is  plain      FOT   whilst  in  cases  of  fraud 
and  mistake  the  urong  is  usually  personal  to  the  injured  party  and  can  bo 
waived,   it  is  diffeient  in  cases  of  illegality         Jn  theae  the  wrong  id  far- 
reaching  and  is  done  to  society       Consequently,  m  such  cases  the  interests 
ofr  individuals    must    be    subservient    to    public    welfare    Me    Nam  am    v 
[135]    Gargett   (2)         I   cannot,    therefqie,   help   ariivmg   at   the   conclusion 
that  the  plaintiff's  adoption  is  a  nullity  if  it  took  place  under  the  circum- 
stances stated  by  the  defendants  and  the  plaintiff  is  not  entitled  to  main- 
tain her  claim  based  as  it  is  upon  such  an  illegal  transaction 

It  thiH  becomes  necessary  to  ascertain  whether  the  adoption  was 
made  as  alleged  by  the  defendant^  That  it  took  place  aftei  the  Penal 
Code  came  into  force,  that  Minumuial  who  took  her  m  adoption  was  a 
temple  dancer  living  by  prostitution,  and  that  the  plaintiff  Mas  at  the  date 
of  the  adoption  a  minor  under  the  age  of  16  ate,  I  understand,  not  ques- 
tioned But  whether  in  making  the  adoption  the  intention  of  Minain- 
mal  was  as  asserted  by  the  defendants,  is  a  point  on  which  there  is  no 
distinct  admission,  though  the  attempt  which  it  IB  probable  was  made  be- 
fore the  plaintiff  completed  her  sixteenth  year  to  get  her  registered  as  a 
temple  dancer  is  important  evidence  thai  the  original  intention  was  to 
prostitute  her  even  when  she  was  a  minor  But  whether  it  was  so  or  not  IB 
a  question  of  fact  upon  which  it  is  not,  open  to  UH  to  express  any  opinion 
on  second  appeal  The  District  Judge  has  not,  as  already  stated,  given 
any  finding  on  the  matter,  and  I  would  therefore  call  for  a  finding  from 
him  upon  the  seventh  issue  in  the  light  of  the  observations  of  Muttusami 
A.yyar,  and  Parker,  JJ  ,  in  Queen  Empress  v  Ramanna  (8)  already  quoted 
(See  also  the  observations  of  Banerjee  and  Sale,  JJ  ,  in  Deputy  Legal  Re- 
membrancer v  Karuna  Baistobi  (4)  If  the  finding  on  this  question  is  in 
favour  of  the  plaintiff,  the  District  Judge  «*houlrl  also  be  asked  to  submit 
findings  on  issues  8,  4  and  5 

The  finding  is  to  be  returned  within  BIX  weeks  after  the  receipt  of  this 
order  and  seven  days  will  be  allowed  for  filing  ob]ectionR  after  the  finding 
has  been  posted  up  in  this  Court 

BKST,  J  — The  suit  is  by  n  woman  of  the  dancing- girl  caste  for  a 
decree  directing  the  trustees  of  a  temple  in  Madura  to  cause  to  be  tied  to 
her  the  dottu  or  thali  withbut  which  she  cannot  be  allowed  to  dance  in 

(1)9  American  State  Reports,  212  (2)    13  American  State  Reports,  361 

(3)   12  M,  273.  (4)  22  C    164 
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the  temple  or  to  enjoy  the  emoluments  attached  to  the  office  of  dancer. 
DEC,  16.  P^intiff  claims  to  be  entitled  to  the  office  and  emoluments  as  adopted 
daughter  of  one  Minammal  who  died  in  1879. 

The  District  Munsif  gave  a  decree  as  prayed,  but  that  decree  was  re* 
versed  on  appeal  by  the  District  Judge  on  the  ground  that  [188]  the 
suit  is  not  maintainable,  as  the  private  right  claimed  by  the  plaintiff 
_  cannot  arise  except  by  transgression  of  a  precept  of  public  law.  Hence 
ltM.t27.  this  appeal  by  the  plaintiff. 

The  public  law  here  referred  to  by  the  Judge  is  contained  in  Section 
872  of  the  Indian  Penal  Code,  which  makes  punishable  the  disposing  of 
girls  for  the  purposes  of  prostitution;  and  the  tying  of  pottu  to  a  girl  under 
16  years  of  age  and  enrolling  her  as  n  dancing  girl  in  a  temple  has  been 
held  to  be  such  a  disposal  of  her  and  therefore  an  offence  punishable  under 
the  section  above  referred  to.  Plaintiff,  however,  is  not  under  the  age  of 
16  years.  She  expressly  states  ift  her  plaint  that  the  delay  hitherto  in 
getting  the  pottu  tied  was  owing  to  the  fear  that  it  would  be  criminal,  but 
4hat  having  come  of  age  on  the  1st  August  1891  this  suit  was  instituted 
(in  October  1891). 

It  is  contended  before  us  on  behalf  of  the  respondent  that  the  Courts 
cannot  recognize  an  institution  such  as  that  of  dancing  girls,  the  object  of 
which  is  prostitution  and  the  gain  to  be  derived  from  that  source. 
Chinna  Ummayi  v.  Tegarai  Ohetti  (1)  no  doubt  goes  to  this  extent,  and  to 
the  same  effect  are  also  the  dicta  of  West,  J.,  in  Math  ura  Naikin  v.  Esu 
Naikin  (2).  But  the  opinions  of  West,  J.,  on  the  subject  in  the  latter  case 
were  dissented  from  by  Muttusami  Ayyar  and  Parker,  JJ.,  in  Verikur  v. 
Mahalinga  (3)  and  as  remarked  by  Muttasatni  Ayyar  J,  "  they  were  not 
necessary  for  the  decision  of  that  case."  And  it  is  open  to  question 
whether  tfhinna  Ummayi  v.  Tegarai  Chetti  (1)  has  not  been  overruled  by 
a  subsequent  decision  reported  in  the  same  volume  Kamalam  v.  Sadagopa 
Sami  (4).  No  doubt  the  latter  case  was  sought  to  be  distinguished  from 
the  former  on  the  ground  of  its  including  a  claim  for  honours  and  income 
•  as  appurtenant  to  the  hereditary  office  of  dancing  girl  which  plaintiff  was 
seeking  to  recover;  but,  as  observed  by  Muttusami  Ayyar,  J.,  in  Veriku  v. 
Mahalinga  (3),  "  it  is  not  clear  how,  if  the  custom  which  is  the  source  of 
the  hereditary  right  to  the  office  is  an  immoral  custom,  the  existence  of 
an  endowment  or  emolument  makes  a  difference  and  removes  the  legal 
taint  in  the  source  of  the  right." 

Both  in  Venku  v.  Mahalinga  (8)  and  in  Muttukannu  v.  Paramasami 
(5)  it  was  held  that  adoptions  by  dancing  girls  must  be  ("137]  recog- 
nized by  the  Courts,  on  the  ground  that  the  class  of  dancing  women' 
41  being  recognized  by  Hindu  law  as  a  separate  class  having  a  legal 
status,  the  usage  of  that  class,  in  the  absence  of  positive  legislation  to  the 
contrary,  regulates  rights  of  status  and  of  inheritance,  adoption  and 
survivorship."  But  the  adoption  in  question  in  both  those  cases  took 
place  prior  to  the  coming  into  force  of  the  Indian  Penal  Code. 

There  is  also  the  judgment  of  Sir  Charles  Sargent,  C.J.,  and  Candy, 
J.,  in  Tara  Naikin  v.  Nana  Lakahman  (6),  in  Avhich  occurs  the  following 
passage: — "  The  existence  of  dancing  girls  in  connexion  with  temples  is 
according  to  the  ancient  established  usage  of  the  country,  and  this  Court 
would,  in  our  opinion,  be  taking  far  too  much  upon  itself  tp  say  that  it 
is  so  opposed  to  "  the  legal  consciousness  "  of  the  community  at  the  present 

(i)  i  M.  168.  (2)  4  B.  545-  (3)  n  M.  393. 

(4)  i  M.  356'  (5)  J2  M,  914.  (6>  14  B.  90, 
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day  as  to  justify  the  Court  m  refusing  to  recogmfce  existing  endowments      ^ 

in   connexion   wtih   such   an   institution  "  .'  DEC  Ifi. 

AB  ob&erved  by  Muttusami  Ayyar,  J  ,  in  Qufen-Ew  prats  v,  Bam  anna 
(l)f  the  giving  and  accepting  of  a  minor  for  adoption  by  a  dancing  woman 
is  not  necessarily  a  criminal  act,   and  is  punishable  as  un  offence  under      „„._ 
Sections  872  and  373  of  the  Penal  Code  only  if  the  specific  intent  which     .Civil. 
makes  the  act  criminal  is  established  by  cogerft  evidence      "  It  would  be 
no  offence  if  the  intention  was  that  the  girl   should  be  brought  up  as  a  J9M1CT. 
Daughter,   and  that  when  she   attains  h<*  age,   she   should   be  allowed  to 
elect  etiher  to  marry  or  to  follow  the  profession  of  her  prostitute  mother  " 

There  is  thus  authority  for  the  following  positions  (i)  that  the  in- 
stitution of  dancing  women  cannot  be  ignored  by  the  Courts  and  (n)  that 
adoption  by  such  women  is  dot  necessarily  illegal 

The  case  last  cited  is  also  authority  for  the  position  that,  if  the 
adoption  was  made  with  the  intention  of  training  the  child  to  a  life  of 
prostitution,  the  act  would  be  criminal,  and  I  agree  with  my  learned 
colleague  in  holding  that  the  Courts  cannot  recognize  as  against  the 
temple  trustee  rights  claimed  as  arising  from  a  criminal  act 

I  concur,  therefore,  in  the  order  proposed  by  my  learned  colleague. 
It  has  been  further  contended  on  behalf  of  respondent  that  the  suit 

being  brought  by  plaintiff  when  a  minor  without  a  next  [138]  friend  was 
opposed  to  Section  440  of  the  Code  of  Civil  Procedure  and  should  have  been 
dismissed  by  the  Distuct  Munsif  on  that  giound  The  objection  was  not 
taken  in  the  Court  of  Fn-bt  Instance — not  in  fact  till  appeal  was  preferred 
against  the  decree  passed  in  plaintiff's  favour  This  was  too  late,  see 
ex-parte  Brocldcbank  (2)  and  Bern  Earn  Bhutt  v  Ram  Lai  Dhukn  (3) 
Plaintiff  is  now  a  major  and  was  so  also  at  the  hearing  of  the  appeal  by 
the  District  Judge,  and  though  she  was  a  minor  when  defendant's  appeal 
was  preferred,  he  took  no  steps  to  have  a  guardian  ad  lit  cm  appointed  for 
her  This  objection  must  therefore  be  disallowed 

In  compliance  with  the  above  order,  the  District  Judge  submitted 
the  following  finding .  — 

"  The  seventh  issue,  upon  winch  I  am  directed  by  their  Lordships  of 
"  the  High  Court  to  submit  a  finding,  is  whether  the  plaintiff  is  the 
"  adopted  daughter  of  Padniasani's  daughter,  Minammal,  and  whether  the 
"  adoption  of  the  plaintiff  is  valid9 

II  As  to  the  fact  of  adoption  there  is  no  longer  any  dispute  and  the 
"  evidence  of  Padmasam,   examined  as  the  plaintiff's  first  witness,   shows 
11  that  the   plamiff  was   two  or  three   years   old   when   she   and   her   elder 
11  sister  Gnanambal  were  adopted  by  Minammal,  who  was  20  or  25  years 
"  of  age  at  the  time  and  died  a  few  years  after  the  a'doption  was  made 

"  The  validity  of  the  plaintiff's  adoption  depends  on  the  intention  with 
11  which  it  was  made,  and,  if  the  intention  was  that  the  plaintiff  should  be 
"  prostituted  while  she  was  still  a  minor,  then  under  Section  373,  Indian 
"  Penal  Code,  the  adoption  was  a  criminal  act  out  of  which  no  private 
11  rights  can  flow 

"  On  receipt  of  the  order  of  remand  from  the  High  Court,  I  gave 
"  notice  to  the  parties  to  produce  evidence  necessary  for  determining  the 
"  question  at  issue,  and  my  reason  for  so  doing  was,  that  the  evidence 
11  already  on  record  was  insufficient  for  the  purpose  It  waa  objected,  on 
"  behalf  of  the  plaintiff,  thpt  I  had  no  power  to  take  additional  evidence. 
"  since  I  had  not  been*  authorized  to  do  so  by  the  order  of  remand. 

(i)  12  M,  273.  (2)  L.R.  6  Clj,  D   358-  (3)  13  C    189 
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IMS  4i  ^n  support  of  this  objection,  reference  was  made  to  Section  562,  Code  of 
DEC.'  16.  "  Civil  Procedure,  but  that  section  relates  only  to  oases  which  are  remanded 
44  by  an  Appellate  Court  to  Court  of  First  Instance  for  trial  upon  the  merits 
"  [139]  and  implies  that  additional  evidence  is  to  be  taken  if  necessary. 
"  Hence  it  is  in  no  way  applicable  to  the  present  case,  in  which  the  order 
4<  of  remand  did  not  alter  the  position  of  this  Court  as  an  appellate  court 
44  deciding  an  issue  which  "it  had  not  decided  before.  An  appellate  court 
*'  is  empowered  by  Sections  568  and  560,  Code  of  Civil  Procedure,  to  takfe 
4*  additional  evidence  for  the  substantial  dause  that  the  evidence  ori  Record 
*'  does  not  enable  it  to  arrive  at  a  decision.  Hence  foiir  documents  have 
Mf  noitf  been  filed  as  Exhibits  IV  to  VIl,  on  behalf  of  the  defendant-appel- 
44  lant,  who  has  also  recalled  and  examined  as  his  seventh  and  eighth 
44  witnesses  the  persons  whom  he  examined  as  his  third  and  second 
44  Witnesses  before  the  District  Munsif,  while  the  plaintiff  has  recalled  her 
44  sixth  and  fourth  witnesses  before  the  District  Munsif  and  examined  them 
44  as  her  ninth  and  tenth  witnesses  " 

44  I  find,  therefore,  that  Minammars  intention  in  adopting  the  plaintiff 
4<  was  to  prostitute  her  while  she  was  still  a  minor,  that  the  adoption 
44  was  therefore  a  criminal  act,  and  that  it  is  consequently  invalid." 

This  second  appeal  having  came  on  for  final  hearing  after  return  to 
the  order  of  this  Court,  the  Court  (SUBRAMANIA  AYYAR  and  DAVIES,  JJ.) 
delivered  the  following:  — 

JUDGMENT  (FINAL) 

We  agree  with  the  Judge  that  ho  had  the  power  to  take  additional 
evidence  on  the  issues  of  fact  remanded  for  trial.  These  were  issues  that 
had  been  framed  but  not  tried,  and  we  see  nothing  in  Section  566,  Code 
of  Civil  Procedure,  that  prohibits  the  lower  Court  from  taking  evidence 
on  such  issues  under  Section  568  so  long  as  he  complies  with  tne  require- 
ments of  that  section. 

The  Dsitrict  Judge's  finding  on  the  question  of  fact  as  to  intention  is 
supported  by  legal  evidence.  Accepting  the  finding,  we  dismiss  the  second 
appeal  with  costs. 

19  M.  140. 

[140]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Shephard  and  Mr.  Justice  Best. 


NARAYANAN  CHETTI  AND  OTHERS  (Defendants),  Appellants 

in  Appeal*No.  40  and  Respondents  in  Appeal  No,  122  v. 

ARUNACHELMM   CHETTI   (Plaintiff),    Respondent  in   Appeal 

No.  40  and  Appellant  in  No.  122:*     [12th  and  18th  July  and 

21st  October,   1895  ] 

Civil  Procedure  Code,  Section  608 — Order  for  security  to  be  furnished  by  respondent  in 
Pi  ivy  Council — Order  made  after  decree  appealed  against — Liability  for  mesne  pro- 
fits of  persons  giving  security 

The  present  plaintiff  purchased  land  brought  to  sale  in  execution  of  a  decree 
and  was  put  in  possession.  The  sale  was  set  aside  by  the  High  Court  and  the 
purchaser  was  ousted.  He  preferred  an  appeal  to  the  Privy  Council,  and  the 
High  Court  directed  that  security  be  given  foir  the  mesne  profits  and  the  due 
delivery  of  the  property  without  waste  in  the  event  of  the  appeal  being  success- 
ful.  The  present  defendants  furnished  security  and  executed  a  document  under 

*  Appeals  Nos,  40  and  122  of  1893. 
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which  the  plaintiff  who  had  succeeded  in  the  Privy  Council  now  sued  to  enforce 
his  rights.  It  appeared  that  after  the  date  of  the  instrument  a  ben  ementioned  a 
payment  was  made  from  the  income  of  the  property  in  satisfaction  of  a  decree 
obtained  by  the  Zamindar  against  the  present  plaintiff  for  arrears  of  poruppu 
previously  accrued  due 

Held,  (i)  that  the  order  of  the  High  Court  requiring  security  to  be  furnished 
was  not  ultra  vires  and  that  the  instrument  abovementioned  was  enforceable , 

(2)  that  the  defendants  Who  had  given  no  presonal  guarantee  were  not  com- 
petent to  put  an  en<J  to  the  security  under  the  provisions  of  the  Contract  Act 
relating  to  revocation  of  a  surety , 

(3)  that  on  the  right  construction  of  the  instrument  the  period  for  the  profits 
of   which   the  defendants  were  chargeable  was   that   between   the   date   of   the 
instrument  and  the  date  of  the  decision  of  the  Privy  Council; 

(4)  that  the  defendants  should  be  credited  with  the  amount  paid  in  satisfac- 
tion of  the  decree  for  poruppu. 

[F.,  33  C  927  (933)=3  C  L  J  67  ] 

CROSS  appeals  against  the  decree  of  Venkatarangayyar,  Subordinate 
Judge  of  Madura  East 

Plaintiff  sued  to  enforce  bis  rights  under  an  instrument,  dated  16th 
February  1886,  and  executed  by  the  defendant  under  tbe  circumstances 
which  appear  below,  In  execution  of  the  decree  in  original  suit  No.  44 
of  1879  on  the  file  of  the  Suboulinate  Court  of  Madura  East,  certain 
villages  were  brought  to  sale  and  were  [141]  purchased  by  the  pre- 
sent plaintiff,  who  was  put  m  possession  under  the  orders  of  the  Court 
on  the  18th  October  1882  The  High  Court  by  an  older,  dated  16th 
October  1883,  feet  aside  the  sale  The  present  plaintiff,  having  been  dis- 
possessed as  the  result  of  that  order,  prefeired  an  appeal  against  it  to  the 
Privy  Council  The  appeal  having  been  admitted,  the  High  Court  on 
13th  April  1885  made  an  order  in  the  following  terms  — "  We  direct  that 
the  minors  by  thoir  guardians  (respondents)  do  furnish  security  to  the 
satisfaction  of  the  Court  of  First  Instance  within  three  months  from 
"  tins  date  foi  the  mesne  profits  and  the  due  delivery  of  the  property 
"  without  waste  if  this  Court's  order  is  reversed." 

The  matter  having  accordingly  come  on  befoic  the  Subordinate  Judge, 
he  made  an  oider  on  the  9th  May  1885  as  follows  — 

"  ThiR  comes  on  to-day  for  orders  as  to  the  amount  for  which  the 
11  original  judgment-debtors  are  to  furnish  security  Mr  Snnivasiengar, 
"  the  purchasei's  vakil,  wants  security  for  Rs  12,000  for  mesne  profits 
"  for  two  years  at  Rs  6,000  per  year,  anH  for  Rs  20,000  for  due  re-deli- 
11  very  of  the  property  without  waste  Mr  Naraaimachanar,  the  judg- 
"  ment-debtor's  vakil,  accepts  the  valuation  given  by  the  other  side  for 
11  mesne  profits  and  agrees  to  give  security  for  two  years'  profits,  but,  as 
11  regards  the  security  for  the  due  re^ehvery,  he  fcays  it  will  be  sufficient 
"  if  hie  clients  undertake  to  place  the  purchaser  back  in  possession  if 
11  required  I,  therefore,  consider  that  the  judgment-debtors  should  lodge 
"  some  security  to  meet  these  contingencies  The  question,  then,  is  for 
11  what  amount.  I  consider  that  in  the  circumstances  of  the  case,  secu- 
"  rity  for  Rs  8,000  will  be  sufficient  for  this  purpose 

The  Judgment-debtors  will,  therefore,  lodge  security  on  or  before  13th 
July  1888  *s  already  ordered  for  Rs.  18,000  " 

The  instrument  of  the  16th  February  1886  above  referred  to,  which 
was  executed  by  the  present  defendants  who  furnished  the  required 
security,  recited  the  above  proceedings  and  comprised  a  description  of 
immoveable  property,  which  was  therein  stated  to  have  been  given  fV8 
security  in  accordance  with  the  above  grders, 
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IMS  On  the  29th  June  1888  the  Privjr « Council  reversed  the  'order  of  the 

OCT.  21.  High  Court  by  which  the  sale  h«d  beein  set  aside.  The  plaintiff  noxfr  sued 
as  above  to  enforce  his  rights  Against  the  defendants.  It  appeared  that 
subsequent  to  16th  February  188o  a  payment  was  made  from  the  income 
of  the  property  in  question  in  satisfaction  of  a  decree  obtained  by  the 
Zemindar  against  the  fli2]  present  plaintiff  for  arrears  of  poruppu 
previously  accrued  due.  The  Subordinate  Judge  passed  a  decree  against 
the  defendants  personally  and  against  the  property  comprised  in  the 
instrument  for  Rs.  9,543,  Aganist  this  decree  the  plaintiff  and  defend- 
ants Nos.  3  and  4,  respectively,  preferred  the  preseqt  appeals. 

The  Advocate-General  (Hon.  Mr.  Spring  Branson)  and  Krishnasami 
Ayyart  for  appellants  in  No.  40.) 

Bhashyam  Ayyangar  and  Rangaramanufa  Chariar,  for  respondent. 

Bhashyam  Ayyangar  and  Jivaji,  for  appellant  in  No.  122. 

Krishnasami  Ayyar,  for  respondents. 

JUDGMENT. 

It  will  be  convenient  to  deal  first  with  the  contention  on  the  part  of 
the  defendants  (appellants  in  No.  40)  that  there  was  no  consideration  for 
the  undertaking  given  by  them,  because  the  order  of  this  Court,  dated  the 
18th  April  1885,  was  an  order  which  the  Court  had  no  power  to  pass  under 
Section  608  of  the  Code  of  Civil  Procedure.  It  is  said  that  such  an  order 
could  not  be  made  against  a  respondent  in  a  Privy  Council  Appeal,  who 
had  already  been  put  in  possession  in  execution  of  the  decree  appealed 
against. 

On  the  Other  hand  we  are  referred  to  a  decision  of  the  Privy  Council, 
in  Mussumat  Jariut-ool-Butool  v.  Mussamat  Hoseinee  Begum  (1),  in  which 
this  point  was  considered  with  reference  to  the  law  as  it  stood  under  the 
Bengal  Regulation  of  1797.  In  that  case  it  was  held  that  it  was  com- 
petent to  the  Court  to  require  security  for  protection  of  property  during 
an  appeal  even  after  the  execution  of  the  decree.  (See  also  Sooruj 
Monee  Dayee  v.  Sudanund  Mohappattur  (2).  In  the  face  of  these  autho- 
rities we  are  unable  to  hold  that  the  order  was  an  illegal  one;  and  even 
if  it  was,  it  is  by  no  means  clear  £hat  the  undertaking  given  by  the 
defendants  at  the  request  of  the  judgment-debtor  or  in  consequence  of  the 
order  was  given  without  consideration. 

It  is  then  argued  on  the  appellants'  behalf  that,  although  the  under- 
taking given  by  them  might  in  its  inception  be  valid,  it  was  competent  to 
them  to  withdraw  it  at  any  time  and  release  themselves  and  their  pro- 
perty from  all  liability  in  the  future.  In  the  view  we  take  of  the  docu- 
ment the  provisions  of  the  Contract  Act  relating  to  revocation  of  a  surety 
are  inapplicable,  because  no  per- [118  ]  serial  guarantee  was  given  by  the 
appellants.  At  the  request  and  for  the  benefit  of  defendants  Nos.  8  and 
9  the  appellants  pledged  certain  property  to  secure  the  claim  which  Aru- 
nachellam  might  eventually  have  in  respect  6t  the  mesne  profits  of  the 
land  which  was  allowed  to  remain  in  the  possession  of  the  same  defend- 
ants. We  do  not  understand  on  what  principle  the  appellants  can  claim 
to  withdraw  their  property  from  pledge^  before  tthe  event  has  happened 
on  which  the  accrual  of  the  claim  secured  by  it  depends.  No  authority 
was  cited  for  the  position  that  &  t  pledge  or  mortgage  given  under  such 
circumstances  could  be  cancelled  at'^he  will'of  the  pers6n.who  has  given 
it.  'The  evidence,  mbreoter,  does  not-  g6  beyond  showing  that  the 
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appellants  were  desirous  of^  being  released  from  liability      This  contention 

of  the  appellants  must,  we  think,  fail  QCT 

The  questions  which  next  arise  relate  to  the  construction  of  the  bond.  ' 

It  IB  much  to  be  regretted  that  a  document  of  this  importance  should  be 
drawn  in  such  a  slovenly  way  The  order  of  the  Subordinate  Judge 
directing  that  security  be  given  IB  also  open  to  the  charge  of  ambiguity 
The  Judge  wlib  tried  the  case  treated  the  document  as  one  imposing  a 
personal  liability  oh  the  executants  We  can  find  no  words  to  justify 
that  view  and  Mr  Bhashyam  Ayyangar  did  not  attempt  to  support  it. 
To  that  extent,  therefore,  the  appeal  must  be  allowed 

Then  it  is  contended  that  the  intention  was  that  the  executants 
should  be  liable  for  the  mesne  profits  of  two  years  only,  and  reliance  is 
placed  on  the  reference  to  two  years  contained  in  the  order  of  the  9th 
May  1885  The  real  order,  as  it  appears  to  us,  is  contained  in  the  last 
two  lines  of  the  document  in  which  no  limit  of  time  is  fixed  But,  how- 
ever that  may  be,  we  have  to  find  the  terms  of  the  obligation  in  the 
document  executed  by  the  appellants,  and,  if  they  meant  to  limit  their 
liability  in  point  of  time,  they  ought  to  have  seen  that  words  to  that 
effect  were  introduced  There  is  no  suc-h  limit,  but  no  the  contrary  it  ia 
clear  that  the  mesne  profits  for  which  security  is  given  are  the  mesne 
profits  accruing  up  to  the  date  of  the  decision  of  the  pending  appeal 
The  other  terminus,  that  is,  the  point  of  time  from  which  the  mesne 
profits  are  to  be  calculated  is  not  stated  in  the  document  The  parties 
might  have  agreed  to  make  the  executants  responsible  for  the  profits 
accruing  since  the  date  when  Arunachellam  was  dispossessed;  and  for  the 
respondent  it  is  argued  that  the  document  should  be  [1M]  construed  as 
if  an  agreement  to  that  effect,  were  expressed  in  it  In  our  opinion  if  it 
was  intended  to  cany  back  the  liability  of  the  executants  to  an  earlier 
date  than  the  date  of  execution,  the  plaintiff,  who  was  taking  the  docu- 
ment by  way  of  security,  ought  to  have  taken  care  that  express  words 
to  that  effect  were  introduced  In  the  absence  of  such  woids  we  think 
it  must  be  taken  to  have  been  intended  that  the  appellants  should  be 
chargeable  with  the  profits  which  might  accrue  between  the  date  of  the 
bond  and  that  of  the  decision  by  the  Privy  Council  Subject  to  the  limit  of 
Rs.  15,000  expressed  in  the  document  and  to  certain  questions  about  to  be 
considered,  the  sum  recoverable  from  the  appellants  is  the  amount  ot  the 
mesne  profits  which  accrued  between  the  two  dates  above-mentioned  The 
figures  arc  given  in  our  order  of  the  2nd  November  1888,  which  figures 
weie  apparently  adopted  by  both  parties  at  the  trial  The  above-men- 
tioned two  dates  cover  a  period  beginning  in  Fash  1295  and  ending  with 
Fash  1297  As  to  the  profits  of  Fash  1295,  it  will  have  to  be  ascertained 
how  much  was  received  after  the  16th  February  1886,  the  date  of  the 
bond 

As  to  the  profits  of  Fash  1296,  which  are  said  to  have  been  Ks 
6,924-6-4,  the  appellants  claim  a  deduction  in  their  favour  on  account 
of  a  payment  made  from  the  collections  towards  a  sum  due  by  Aruna- 
chellam under  a  decree  obtained  against  him  by  the  Sivaganga  Zemindar 
The  payment  was  made  by  the  receiver  who  was  then  in  possession,  and 
the  decree  obtained  by  the  Zemindar  related  to  arrears  of  'poruppu'  due  to 
him  by  Arunachellam  It  appears  to  us  that,  as  Arunachellam  has  had 
the  benefit  of  this  payment,  and  as  the  amount  was  subtracted  from  the 
profits  which  the  defendants  might  otherwise  have  had,  the  appellants, 
being  in  the  position  of  sureties,  are  entitled  to  deduct  that  amount  from 
the  profits  of  Fasli  1296  In  this  view  it  is  immaterial  that  the  'poruppu1 
on  account  of  which  the  payment  was  ijlade  was  not  the  'poruppu'  of  the 
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___      current  fasli.     The  exact  amount  of  the  payment  must   be  ascertained* 
OCT.  21*  Another  question  is  raised  with  regard  to  a  6um  of  R».  2,456-5-3,  which 
has  been  allowed  against  the  plaintiff  appellant  in  No.   122.     No  intelli- 
gible  reason  is  given  for  the  allowance  and  it  is  admitted  that  the  amount 
did  not  arise  from  the  profits  of  the  land. 
Cmu  We  must  request  the  Subordinate  Judge  to  have  an  account  prepared 

L        on  the  lines  above  indicated,  after  holding  such  inquiry  [145]  and  taking 
ltM«Mt»  such  evidence  as  may  be  necessary,  and  to  submit  the  same  within  six 
weeks  from  the  date  of  the  receipt  of  this  order. 

In  compliance  with  the  above  order,  the  Subordinate  Judge  submit- 
ted findings,  and  on  receipt  of  which  the  High  Court  gave  judgment  as 
follows: — 

JUDGMENT. 

The  result  of  the  further  finding  is  that  Us,  11,133-0-1  is  due  to  the 
plaintiff.  That  sum  will  have  to  be  substituted  for  Bs.  9,543-9-9.  To  the 
extent  of  the  difference  between  these  two  sums  the  plaintiff's  appeal  is 
allowed  and  he  will  have  or  to  pay  proportionate  costs  of  that  appeal 
accordingly.  In  the  other  appeal  No.  40,  the  defendants  have  failed, 
except  as  to  the  form  of  the  decree,  which  must  be  amended  by  relieving 
them  from  personal  liability.  Substantially  the  defendants  have  failed  in 
their  appeal  and  must  pay  the  cost  of  it. 

There  will  be  a  decree  for  the  plaintiff  for  the  first-mentioned  sum 
with  interest  at  6  per  cent,  from  date  of  plaint  till  date  of  payment  with  a 
direction  that,  if*  the  sum  with  interest  thereon  is  not  paid  within  six 
months  from  this  date,  the  property  will  be  sold. 

The  decree  must  also  be  amended  by  giving  interest  on  costs  allowed 
from  date  of  decree. 


19  M.  14S. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Parker. 


SANKAHAN  (Defendant  No.  1),  Appellant  v.  PARVATHI  AND  OTHERS 
(Plaintiffs  and  Defendants  Nos.  2  to  6),   Respondents.* 
[15th   October,    1895.] 

C»zpi'  Procedure  Code,  Section  13,  Explanation  2,  Section  43 — Ground  of  defence  not 
raised  in  preinous  suit — Relief  not  asked  for  in  previous  suit— Circumstances  giv- 
in<j  riqht  to  relief  not  known  at  date  of  previous  suit. 

The  plaintiffs,  who  were  the  junior  members  of  a  Malabar  edom  of  which 
[146]  defendants  Nos  3  to  5  were  the  senior  members,  sued  to  recover  with 
mesne  profits  possession  of  certain  property  offering  to  pay  the  amount  of  a 
kanom  advanced  by  defendant  No.  J.  It  appeared  that  the  land  had  been  the 
subject  of  a  kanom  demise  in  1865,  that  defendant  No.  3,  the  then  karnavan,  had 
obtained  in  1878  a  decree  for  its  redemption,  the  right  to  execute  which  he  as- 
signed to  a  stranger,  who  executed  it,  and  took  possession  of  the  property,  taking 
from  the  karnavan  a  new  kanom  deed.  Subsequently  defendants  Nos.  4  and  5 
obtained  a  decree  for  possession  and  the  cancellation  of  both  the  assignment  and 
the  kanom  deed;  but  this  decree  was  attached  in  execution  proceedings  in  an- 
other  suit  and  purchased  by  defendant  No.  I,  who  executed  it,  purchased  the 
property,  and  deposited  the  kanom  amount  anjl  took  possession  on  8th  March 
1884.  The  plaintiffs,  who  had  meanwhile  taken  abortive  proceedings  to  defeat 

*  Secpnd  Appeal  No.  39  of  1895. 
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the  first  defendant's  title  instituted  a  suit  in  August  1884,  praying  for  a  decree 
that  the  sale  to  him  be  set  aside,  without  praying  for  possession.  It  was  now 
found  that  the  plaintiffs  at  that  time  were  not  aware  that  defendant  No.  i  was  in 
possession  and  he  did  not  plead  that  fact  as  a  defence  to  the  suit  for  a  declara-  — 

tion  merely '  APPBL- 

Held,  (i)  that  the  plaintiffs  were  not  affected  by  constructive  notice  of  the 
defendant's  possession  in  1884  by  reason  of  the  fact  that  their  karnavan,  with 
whom  they  were  not  acting,  was  aware  of  the  defendant's  previous  application 
for  execution,  and  that  the  suit  was  not  barred  by  Civil  Procedure  Code, 
Section  43  ; 

(2)  that  defendant  Nu,  i  was  not  a  trespasser  merely,  and  the  plaintiffs  were 
entitled  to  a  deduction  of  the  profits  for  the  whole  period  during  which  he  was 
in  possession  in  computing  the  amount  payable  l*y  them  before  they  recovered 
the  land 

Semble,  that,  apart  from  the  question  of  the  plaintiffs'  notice  of  the  first 
defendant's  possession,  since  he  had  not  pleaded  possession  in  the  suit  of  1884, 
he  could  not  fall  back  Upon  the  fact  that  his  possession  dated  frum  March  1884 
as  a  ground  of  defence  to  the  present  action 

SECOND  appeal  against  the  decree  of  R  S  Benson,  District  Judge 
of  South  Malabar,  in  appeal  suit  No  174  of  1898,  modifying  the  decree  of 
E  K  Knshnan,  Subordinate  Judge  of  South  Malabar,  in  original  suit 
No  8  of  1891 

The  plaintiffs  sued  to  recover  with  mesne  profits  certain  land  to  which 
they  claimed  to  be  entitled  om  paying,  as  they  declared  themselves  ready 
and  willing  to  do,  a  kanom  amount  deposited  by  defendant  No  1 

The  property  in  question  was  the  jenm  of  an  edom,  of  Which  the 
plaintiffs  and  defendants  Nos  3  to  6  were  members  In  January  1865,  the 
then  karnavan  of  the  edom  demised  the  land  on  kanom  to  certain  persons 
against  whom  the  present  defendant  No  3,  his  successor  in  the  office  of 
karnavan,  obtained  a  decree  for  redemption,  in  1878  The  right  to  execute 
that  decree  was  assigned  to  one  Echu  Menon,  a  new  kanomdar,  and  he 
executed  it  and  obtained  possession,  and  also  obtained  a  demise  on  kanom 
[147]  from  his  assignor  The  assignment  was  not  approved  of  by  defend- 
ants Nop  4  and  5,  who  set  themselves  up  as  the  managers  of  the  edom, 
and  in  1882  they  obtained  a  decree  thereby  both  the  assignment  and  the 
kanom  were  set  aside  and  the  properties  ordered  to  be  surrendered  to 
them  The  present  defendant  No  1  was  the  assignee  of  a  personal  dec-ret 
against  defendants  NOB  3  and  4,  and  in  execution  thereof  he  attached  the 
decree  of  1882,  which  was  brought  to  sale,  in  execution  and  purchased  by 
him.  Meanwhile  the  plaintiffs  having  objected  without  avail  to  the 
attachment,  filed  a  plaint  praying  that  it  be  released  and  subsequently 
added  a  prayer  for  the  cancellation  of  the  sale  also  Their  suit  was  ulti- 
mately dismissed  on  the  ground  that  it  was  beyond  the  pecuniary  jurisdic- 
tion of  the  Court  in  which  the  plaint  was  filed  The  plaintiffs  then  filed 
a  suit  in  August  1884  m  the  Subordinate  Court  and  obtained  a  decree  set- 
ting aside  the  sale  which  was  the  relief  asked  for  no  prayer  for  possession 
being  added  Before  the  last  mentioned  suit  was  instituted,  defendant 
No  1  had  taken  possession  of  the  property  on  8th  March  1884,  as  pui chaser 
at  the  Court  sale  in  execution  of  the  decree  of  1882,  having  deposited 
Rs.  3,688  being  the  kanom  amount 

The  Subordinate  Judge  passed  a  decree  that  the  plaintiffs  be  put  in 
possession  on  their  paying  the  amount  of  the  kanom  together  with  arrears 
of  porapad  for  nine  years  and  compensation  for  improvements  The 
District  Judge  on  appeal  Modified  thia  decree  by  increasing  the  amount 
payable  by  the  plaintiffs  to  the  defendants  before  they  should  take  pos- 
session With  reference  to  a  plea  that  the  plaintiffs  were  not  entitled  to 
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a  Decree  f OK.  possession  in  the  present  suit  by  reason  of  their  having  omit- 
Ofcr;  15,  ^ed  to  a$k  for  it  in  the  suit  of  1884,  the  District  Judge  held  that  that 
circumstance  did  not  constitute  a  defence,  because  it  was  not  proved  that 
the  plaintiffs  of  their  edom  were  aware  of  the  fact  of  the  first  defendant's 
possession.  He  found  that  defendants  NoS.  3  to  5  were  both  in  1884,  and 
at  the  date  of  the  present  suit  the  Karnavan  and  the  managers  of  the 
edom  of  which  the  plaintiffs  were  junior  members. 

The  first  defendant  and  the  plaintiffs  respectively  filed  a  second  appeal 
and  a  memorandum  of  objections  against  this  decree. 

Sundara  Ayyar,  for  appellant. 

Bhashyam  Ayyangar  and  Govinda  Menon,  for  respondents. 

JUDGMENT. 

It  was  open  to  the  first  defendant  to  plead  in  original  suit  No.  37 
of  1884  that  he  was  already  in  -possession  [148]  and  therefore  that 
a  suit  for  a  declaration  would  not  lie.  He  did  not  choose  to  do  this,  and 
therefore  cannot  fall  back  upon  the  fact  that  his  possession  dates  from 
March  1884  as  a  ground  of  defence  to  the  present  action  (Section  13),  Code 
of  Civil  Procedure,  Explanation  2.  Independently  of  this,  however,  it  is 
found  as  a  fact  that  plaintiffs  did  not  actually  know  that  first  defendant 
had^  obtained  possession.  We  cannot  infer  that  they  had  constructive 
knowledge,  because  their  karnavan  had  notice  of  the  application  for  the 
execution  in  December  1883.  The  plaintiffs  are  not  acting  with  their 
karnavan,  whose  conduct  has  necessitated  their  acting  independently  of 
him,  and  therefore  they  are  not  affected  by  his  knowledge,  if  such  know- 
ledge be  proved.  We  do  not  think  the  decision  in  Kunhiamma  v.  Kun- 
hunni  (1)  expresses  dissent  from  the  ground  on  which  Arnbu  v.  Ketlilamma 
(2)  was  decided,  i.e.,  that  Section  43  only  applies  to  cases  in  which1  the 
plaintiff  had  knowledge  of  the  claim  He  was  entitled  to  make;  the  only 
dissent  expressed  was  to  the  view  of  the  late  Sir  T.  Muttusami  Ayyar,  J., 
that  Section  283,  Code  of  Civil  Procedure,  gives  a  special  right  to  sue  in 
opposition  to  the  provisions  of  Section  42  of  the  Specific  Relief  Act. 

The  only  other  ground  taken  is  as  to  mesne  profits,  and  it  is  said  that 
not  more  than  three  years'  mesne  profits  could  have  been  awarded.  We 
do  not,  think,  however,  that  first  defendant*  can  really  be  regarded  as  a 
trespasser.  He  stood  in  the  shoes  of  Echu  Menon  and  was  entitled  to 
possession  until  redeemed.  The  plaint  has  deducted  the  arrears  of  mich- 
avaram  from  the  kanom  amount  due,  and  thus  the  calculation  has  pro- 
ceeded on  the  right  basis,  though  the  relief  has  been  erroneously  described 
as  mesne  profits.  The  second  appeal  therefore  fails  and  the  memorandum 
of  objections  is  not  pressed.  The  second  appeal  and  memorandum  of 
objections  are  dismissed  with  costs. 


(i)  16  M.  140.  (2)  14  M. 

803 


QAMASAMI  V     BTREERAMtTLtt 
.  10    M.    14ft, 

,  [1491  APPELLATE  CIVIL 

Before    Sir    Aithur    J.    H     Oolhns,    Kt  ,    Chief    Justice,    and 
Mr    Justice   Parker 


LATE 


RAM  A  s  AMI   (Appellant),   Petitioner  v     STREERAMULU  CrtETTi  AND  CivliA 

OTHERS   (Respondents)   Counter-petitioners  *  

[20th  December,   1895  and  6th  January,   1896]  IfMtU*. 

Limitation  Act — Act  XV  of  1877,  Schedule  11,  Article  $6^Misfeasante — Indian  Com- 
panies Act — Act  VI  of  1882,  Section  214 — Application  against  directors  for  refund 
oi  money  improperly  distributed 

An  application  was  made  in  ^894  under  Indian  Companies  Act  of  1882,  Section 
214,  by  an  official  liquidator  appointed  in  1891  praying  that  the  directors  of  the 
company  in  liquidation  be  ordered  to  pay  over  to  him  a  sum  of  money  which 
had  been  improperly  distributed  among  the  shareholders 

Held,  that  the  application  was  not  barred  by  limitation 

APPEAL  against  an  order  of  Mr.  Justice  Shephaid  in   the  matter  of  a 
limited    company    in    liquidation    dismissing    an    application    under    Indian 
Companies    Act,    1882,    Section   214.     The    application   was   made    by    the 
official   liquidator  for   the  refund   by   the  directors   and  trustees  of   a   sum 
alleged  to  have  been  wrongfully  distubuted  among  the  shareholders  more 
than  two   years   before  the   date  of  the   application 
The  official  liquidator  preferred  this  appeal, 
Pattabhirama  Ayyar,  for  appellant 
Mr    J    G    Smitth,  for  respondents 

JUDGMENT 

The  learned  Judge  has  written  no  judgment  in  this  case,  but,  as  far 
ns  we  can  gather  his  reasons  for  the  dismissal  of  the  application,  he  held 
that  it  was  barred  under  Article  36  of  the  second  schedule  of  the  Limitation 
Act.  The  application  was  made  under  Section  214  of  the  Indian  Com- 
panies Act,  1882,  by  the  liquidator  appointed  by  the  Court  in  1891  praying 
that  the  directors  and  trustees  of  the  company  be  oidered  to  pay  over  to 
the  liquidator  the  Burn  of  RB  5,550  which  had  been  distributed  among  the 
shareholders 

The  application  seems  to  have  been  before  the  learned  Judge  on  several 
occasions,  and  on  27th  February  1895  he  had  apparently  [150]  decided 
to  make  an  order  against  the  directors,  reserving  for  consideration  the  form 
of  the  oidor.  But  on  the  7th  March  1895  the  objection  was  first  started 
by  Mr.  II.  F  Grant,  the  Counsel  for  the  directors,  that  the  application 
was  barred  under  Article  36,  inasmuch  as  the  act  complained  of  was  a 
misfeasance  and  not  a  breach  of  trust,  and  that  the  application  was  made 
more  than  two  years  after  the  liquidator  became  aware  of  the  facts  The 
learned  Judge  allowed  the  objection  and  dismissed  the  application,  but 
without  costs. 

It  appears,  to  have  escaped  the  notice  of  the  learned  Judge  that 
Article  36  of  the  second  schedule  of  the  Limitation  Act  refers  only  to  Buits 
and,  not  to  applications  A  clear  distinctiorj  is  drawn  under  the  Limitation 
Act  between  suite,  appeals  and  applications  They  are  treated  in  three 
distinct  divisions  oi  the  second  schedule  The  present  case  is  not  a  suit 
but  it  is  an  application  uuder  Section  214,  Act  VI  of  1882,  to  compel  the 
directors  to  repay  money •  which  has  been  misapplied  Article  36  has 
therefore  no  application 

*  Original  Side  AppeaJ  No  35  of  1695 


It  M*rf*  1M  INDIAN   MCISIOX8,    NIW   SI  HIS*  (jVKL 

On  the  question  whether  the  act  complained  of  was  i  breach  of  trust 
jANv6.    or  not  we  may  point  out  that  in  an  application  under  Section  165  of  the 
_ _      English  Companies  Act,    1862,    (which   corresponds  with   Section  214  of 
APPBL*    the  Indian  Companies  Act,    1882),   it  was  held  that  the  relationship  of 
l^TE      trustee  and  cestui  que  trust  subsist  between  the  directors  of  Joint  Stock 
.ClViL.     Companies  and  the  shareholders;  see  In  re  Exchange  Banking  Company 
,,  (1);  also  In  re  National  Fund*  Assurance  Company  (2),  and  In  re  Oxford 

if  M»I4§.  Benefit  Building  and  Investment  Society  (3).  In  the  New  Fleming ,  Spin- 
ning and  Weaving  Company  v.  Kessouji  Naik  (4)  it  was  held  that  the 
misfeasance  of  a  director  was  a  breach  of  trust.  The  case  referred  to  by 
the  learned  Counsel  Pooled  case  (5)  is  one  of  an  entirely  different 
character.  . 

We  must  reverse  the  order  of  the  learned  Judge  and  remaiid  the 
application  to  the  original  side  in  order  that  a  fresh  order  may  be  passed. 
The  appellant  is  entitled  to  the  costs  of  this  appeal  and  the  costs  on  the 
original  side  will  follow  the  result. 

[Reporter's  Note — The  same  point  is  decided  in  Connell  \.  Himalaya  Bank,  18  A. 
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[151]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Shephard  and  Mr.  Justice  Best. 


PAYA  MATATHIL  APPU  (Plaintiff),  Appellant  v.  KOVAMBL 

AMINA  (Defendants),  Respondents.* 

[llth  October,  1895.] 

Civil  Procedure  Code—Act  XIV  of  1882,  Sections  32,  559,  587— Addition  of  parties  on 
af-fedl — Transfer  of  Property  Act — Act  IV  of  1882,  Section  gi — Right  to  redeem 

A  verumpattom  tenant  in  Malabar  claiming  under  a  lease  from  the  ottidar  is 
er  titled  to  redeem  the  prior  kanom. 

The  Court  on  second  appeal  is  competent  to  bring  on  to  the  record  person? 
who  had  been  originally  joined  in  the  fruit  but  were  not  joined  in  the  lower 
appellate  Court. 

{F,  6  O.C  159  (165);  R.,  29  A    679  (G81)=<4  A  L.J.  703=(1907)  A.W.N.  227;  17  C.L 
J   384=17  Ind.  Cas.  1  (3).J 

SECOND  appeal  against  the  decree  of  A.  Thompson,  District  Judge 
of  North  Malabar,  in  appeal  suit  No.  381  of  1898,  reversmg  the  decree  of 
S.  Subbayyar,  Subordinate  Judge  of  Tellicherry,  in  original  suit  No.  7  of 
1893. 

The  plaint  sets  forth  that  the  properties  described  in  the  plaint  sche- 
dule which  were  once  the  Jenm  of  Chikkikalath  Illah  Govindan  Nam- 
budiri,  are  now  according  to  a  Jenm  deed  granted  by  his  heirs  on  the  22nd 
February  1891  the  Jenrn  of  the  first  defendant,  that  one  Kovatnel  Muthan 
the  father  of  defendants  3  to  5  and  grandfather  of  defendants  6  and  7  had 
held  the  properties  under  the  said  Nambudiri  on  a  kanom  of  Rs.  600  and 
3  puramkadams  of  Rs.  200,  142  and  250  under  deeds  granted  by  him  in 
Kumbhom  1027  (February-March  1852),  25th  Tulam  1080  (9th  Novem- 
ber 1855),  12th  Makaram  (23rd  January),  and  25th  Kadatam  1034  (8th 
August  1859),  reapectively ;  that  after  the  deajh  of  the  said  Muthan,  the 

*  Second  Appeal  No.  873  of  1894. 

(i)  L.R.  21  Ch.  D.  519.        (2)  L.R.  10  Ch.  D.  118.       (3)  L.R.  35  Ch.  D. 
(4)  9  B.  373.  (5)  L.R.  9  Ch.  D. 

810 


VK]  *AVA  llAt  ATfttlLr  APFU   V     KOVAMfcL  AMtNA  l»  Mftd*  t£3 

defendants  4  to  7  transferred  their  right  to  the  third  defendant,  that  the 
Utter  is  now  in  possession  of  the  properties  by  virue  of  the  said  transfer   QcT/ll 
deed,  dated  Vrichigom  1Q68  (November-December  1892)  or  thereabouts  as          * 
mortgagee,   and  that  defendants  8  and  9  are  occupants  of  the  properties,     ^PPEC  . 
that  the  said  Govindan  Nambudin  having  received  a  further  sum  of  KB.  158       LATE 
from    the    second    defendant's    predecessor,    the    deceased    Udaya    Varma      CIVIL 

ttajah  of  Edavalath  Kovilagam,  executed  to  him  in  1031  (1855-1856)  a  deed      

[152]    demising   these    properties    on    an    otti    foi    Bs     900    including   the       if  Jtf. 
amount  of  prior  charges  and  authorizing  him  to  le cover  possession  from      1 51-^-5 
the  tenants,  that  on  the  strength  of  this  otti  deed  the  said  Udaya  Varma 
Rajah  and  Govindan  Nambudiri  jointly  instituted  O.S    No    119  of  1856  in        27f 
the  Munsif  B  Court  of  Kadathanad  against  the  said  Muthan  and  others  for 
recovery  of  these   properties,    and  on  the  6th  February    1861   obtained  a 
decree  ordering  restoration  of  the  properties  on  payment  to   them  of  the 
kanom  and  puramkadom  amounts,  that  the  properties  were,  subsequent  to 
the  decree,  leased  to  the  plaintiff  by  the  second  defendant  on  27th  Dhanu 
1068  (9th  January  1893)  on  a  Parapad  of  10  dangahes  of  paddy  and  that 
on  the  strength  of  this  deed  the  plaintiff  is  now  entitled  to  recover  these 
properties  on  payment  of  the  said  kanom  and  puramkadom  amounts 

The  Subordinate  Judge  held  that  the  plaintiff's  averments  were  estab- 
lished overruling  an  objection  that  the  instrument  of  the  7th  August  1856 
was,  on  its  right  construction,  a  deed  of  conditional  sale,  finding  that  it 
was  a  puramkadom  deed  meiely  and  he  passed  a  redemption  decree  on  the 
terms  that  the  plaintiffs  should  pay  the  kanom  and  puramkadom  amounts 
The  District  Judge  icversed  this  decree  on  the  ground  that  tjie  plaintiff 
was  not  entitled  to  redeem  He  refened  on  this  point  to  Transfer  of  Pro- 
perty Act,  Section  61,  and  Kadha  Pet  shad  Miaser  v.  Munohur  Das  (I) 
and  Kaaumunniaaa  Bibee  v  Nilratna  BOBC  (2)  He  also  referred  to 
Transfer  of  Property  Act,  Section  98,  and  observed  that  a  Malabar  kanom 
is  an  anomalous  mortgage  and  that  the  local  Malabar  usage  afforded  no 
justification  of  the  plaintiff's  claim  to  redeem 

Plaintiff  preferred  this  second  appeal 

B  ha  shy  am  Ay  y  an  gar  and  Sankara  Menem,   for  appellant 

Sankaran  Nayar  and  Kannan  Nambiar,  for  respondents 

JUDGMENT 

We  think  it  IB  competent  to  the  Court  to  add  parties  who  were  defend- 
ants in  the  Court  of  Fust  Instance  though  not  joined  as  respondents  in 
the  louer  appellate  Court  In  the  case  referred  to,  Raman  Narnbiat  v. 
Kapah  (3),  the  party  was  not  Added  by  the  Court,  but  by  the  appellant 
himself.  Section  559  occurs  in  the  chapter  of  the  Code  relatmg  to  appeals 
from  original  decrees,  and  it  is  by  Section  587  that  this  section  is  so  fai 
as  nmy  \lte]  be  made  applicable  to  second  appeals  We  do  not  think  it 
was  intended  to  preclude  the  Court  from  adding  in  second  appeal  persons 
who  had  been  originally  joined  in  the  suit  We  are  unable  to  follow 
the  decision  in  Chunni  v.  Lala  Ram  (4) 

The  Judge  considers  that  a  vorumpattom  tenant  claiming  under  a  lease 
executed  by  the  ottidar  is  not  in  a  position  to  redeem  the  prior  kanom. 
He  observes  that  the  lessee  is  not  mentioned  "specifically  in  Section  91  of 
the  Transfer  of  Property  Act  as  belonging  to  the  class  of  persons  entitled 
to  redeem,  and  that  under  a  lease,  as  defined  in  Section  105,  he  is  not 

(i)  6C  317  (2)  8  C  79- 

(3)  S.A    165  of  1894  unrcportcd.  U)   16  A   5 
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described  as  taking  an  interest  in  the  property,  but  only  a  right  to  posses- 


fact  11      sicm' 

_  '          In  our  opinion  the  word  4<  interest  "  is  not  nece&sarily  confined  to 

A»BL-   rl#kt  of  ownership,  but  is  sufficiently  large  to  include  any  minor  interest 

LATE 
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such  as  that  of  a  tenant  or  a  person  having  a  charge. 

No  doubt  there  has  been  no  precedent  for  this  suit  in  Malabar;  but 
that  circumstance  is  not  conclusive.  The  general  principle  is  laid  down 
by  Fry,  1*.J.,  m  Tarn  v  Turner  (1).  "  According  to  the  general  law  of 
"  the  land  a  person  who  claims  as  lessee  under  a  mortgagor  after  the 
"  mortgage,  and  has  thereby  derived  an  interest  in  the  equity  of  redemp- 
"  tion,  has  the  right  to  redeem."  The  Calcutta  cases  only  illustrate  the 
rule  and  do  not  f6rm  any  exception  So  long  as  the  plaintiff  has  an 
interest  validly  entitling  him  to  possession,  he  is  in  a  position  to  redeem. 

We  must  therefore  reverse  the  decree  and  remand  the  appeal  for 
disposal. 

Respondents  are  to  pay  costs  of  this  appeal.  The  other  costs  will 
follow  the  result. 


19  M.  154. 

[154]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.y  Chief  Justice,  and 
Mr.  Justice  Parker. 


THE  MUNICIPAL  COMMISSIONERS  FOR  THE  CITY  OF  MADRAS 

(Plaintiffs),  Appellants  v.   SARANGAPANI  MUDALIAR 
Defendant),  Respondent.*     [5th  and  18th  December,   1895  ]       ' 

Limitation  Act—  Act  XV  of  1877,  Section  23,  Schedule  II,  Articles  144  and  149  — 
Encroachment  on  public  highway  —  Once  a  highway  always  a  highway  —  Suit  by 
tttitnicipality  to  remove  encroachment  —  Prescriptive  right. 

The  Municipality  of  Madras  sued  to  recover,  as  forming  part  of  a  highway, 
a  strip  of  land  adjoining  the  house  of  the  defendant  on  which  a  pial  had  been 
erected  more  than  forty  five  years  before  the  suit: 

Held,  assuming  that  the  land  in  question  was  originally  included  in  the  street, 
that  the  defendant  had  acquired  a  title  by  adverse  possession  against  the  Muni- 
cipallity,  which  was  not  entitled  to  call  in,  aid  the  provisions  of  Limitation  Act, 
Schedule  II,  Article  149. 

(R.,  25  M.  635  (647);  28  M.  505  (507)  -15  ML).  416;  30  M.  245  (248)=17  M  LJ. 
174;  13  CL.J.  625  (629)  =6  Ind  Cas.  392-;'  17  Incl.  Gas,  158  (161)=23  M.LJ. 
479=12  M.LT  405=  (1912)  M.W.N.  1080  (1084)] 

APPEAL  against  the  decree  of  P.  Srinivasa  Rau,  Judge  of  the  Madras 
City  Civil  Court,  in  original  suit  No.  160  of  1894. 

The  plaintiffs  were  the  Municipal  Commissioners  for  the  City  of 
Madras,  and  they  sued  to  recover  a  piece  of  land  in  tjie  possession  of  the 
defendant  as  forming  part  of  Mint  Street.  It  was  alleged  that  the  defend- 
ant had  wrongfully  encroached  upon  the  land  in  question  which  was  53 
feet  long  9  feet  wide,  and  had  erected  a  pial  and  pavement  thereon  in 
front  of  hi6  house.  The  defendant  pleaded  that  the  land  was  never  the 
property  of  the  plaintiffs,  that  he  had  acquired  a  title  thereto  by  prescrip- 
tion if  not  otherwise,  and  that  the  suit  was  barred  by  limitation.  The 
defendant  and  his  predecessors  in  title  had  lon£  been  in  possession  of  the 

*City  Civil  Court  Appeal  No.  14  of  1895. 
(i)  i  L.R.  39  <Ct^  D-  at  page  46$ 
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house  above  mentioned  for  which  they  held  the  Collector's  certificate, 
and  also  of  the  land  in  dispute,  for  which  until  1893  no  certificate  had  i>EC, 
been  issued.  In  February  1898  he  applied  for  such  certificate,  admitting 
that  his  title-deeds  did  not  include  ^he  land  in  question.  The  plai&t 
averred  that  the  encroachment  complained  of  came  to  their  knowledge 
on  or  about  the  last-mentioned  date,  that  the  encroachment  complained 
of  constituted  a  continuous  wrong,  and  that  the  defendant  could  acquire 
no  statutory  title  in  respect  of  the  [155]  land  encroached  on  for  the 
reason  that  it  formed  part  of  a  public  highway 

The  Court  of  First  Instance  dismissed  the  suit. 

The   plaintiffs   preferred    this   appeal. 

Mr,  R.  F.  Grant,  for  appellants. 

Mr.  iiC.  Brown,  for  respondent 

JUDGMENT 

This  is  a  suit  in  ejectment  brought  by  the  Municipal  Commissioners 
for  the  Town  of  Madras  for  the  purpose  of  recovering  from  the  defendant 
a  small  piece  of  ground  in  Mint  Street  now  covered  by  the  pavement  and 
pial  in  front  of  the  defendant's  house  The  plaintiffs  allege  that  this 
piece  of  ground  was  originally  included  in  the  street  which,  by  successive 
Acts  of  the  Legislature,  has  been  vested  in  the  Municipal  Commissioners 
for  the  use  of  the  public  They  are  unable  to  state  the  exact  date  of  the 
encroachment,  but  Bay  the  same  came  to  their  knowledge  in  February 
1893  when  the  defendant  applied  for  a  certificate  for  the  said  ground  from 
the  Collector  of  Madras.  They  allege  that  the  defendant  could  acquire  no 
statutory  title  to  land  Which  forms  part  of  the  public  highway,  but  that 
even  if  the  Act  of  Limitation  does  apply,  the  suit  is  not  barred 

The  defendant  bought  the  house  in  1861  and  it  is  admitted  that  the 
site  now  covered  by  the  pial  and  pavement  is  not  included  in  the  mea- 
surements given  in  his  title  deeds  It  is  clear,  however,  that  this  pial  and 
pavement  were  in  existence  long  before  the  defendant's  purchase.  The 
City  Civil  Judge  finds  that  they  have  been  certainly  in  existence  for  forty- 
five  years  and  probably  for  a  much  longer  period.  No  witnesses  have 
been  called  who  can  recollect  the  house  without  them  The  earliest  Col- 
lector's certificate  for  the  house  (Exhibit  F)  is  dated  9th  June  1824  and 
this  mentions  a  previous  possession  of  twenty  years,  so  that  it  may  be 
taken  that  the  house  at  all  events  has  been  in  existence  since  1804  The 
plan  on  the  reverse  of  the  certificate  gives  the  '  Sal  ay  Street  '  as  the  wes- 
tern boundary  of  the  house,  and  this  description  is  repeated  in  the  sale- 
deed  F  small  2,  dated  the  2nd  of  December  1830  Accepting  thei  finding 
of  the  Judge  that  the  pial  has  been  in  existence  at  any  rate  for  forty-five 
years,  it  follows  that  it  existed  for  at  le'ast  eighteen  years  before  any 
legislation  in  India  vested  the  streets,  of  Madras  in  the  Municipal  Commis- 
sioners of  the  City 

The  next  question;  is  whether  the  ground  now  covered  by  the  pave- 
ment and  pial  was  ever  really  part  of  the  street  at  all.  The  [158]  City 
Civil  Judge  has  found  that  this  is  not  proved,  and  we  agree  with  him 
that,  there  is  no  evidence  that  the  actual  site  now  so  occupied  has 
ever  been  used  by  the  public  as  part  of  the  street  No  doubt  if  the  survey 
plan  C  was  conclusive,  the  inference!  might  be  drawn  that  the  measurer 
ments  of  the  street  should  be  taken  from  main  wall  to  main  wall/  jvhich 
would  include  the  site  in  qviestion  in  the  street  But  it  is  not  shown  under 
what  authority  the  measurements  were  so  calculated,  and  it  is  certain  that 
the  pial  WRB  in  existence  long  befoee  §this  survey  plan  was  made  in  1858, 


At  the  same  time  there  is  no  doubt  that  the  boundaries  given  in  Exhibit 
F  1  do  favour  the  plaintiffs'  contention,  and  had  the  inference  from  this 
document  been  supported  by  any  evidence  of  uset,  we  Should  have  been 
disposed  to  hold  that  the  land  ifftist  originally  have  formed  part  of  the 
street.  The  evidence  does  not  enable  us  to  come  to  any  certain  conclusion, 
but  we  are  able  to  dispose  of  the  suit  upon  other  grounds. 

Assuming  therefore  for  the  purpose  of  the  argument  that  the  site 

li  M:  154.  was  originally  included  in  the  street,  we  have  no  doubt  that,  if  the  general 
rules  of  prescription  and  limitation  apply,  the  defendant  has  long  ago 
acquired  a  title  by  adverse  possession  The  site  wouH  at  any  rate  have 
become  vejsted  in  the  municipality  by  Act  IX  of  1865,  and  we  agree  with 
the  City  Civil  Judge  that  a  corporation  is  not  entitled  to  claim  the  benefit 
of  Article  149,  Schedule  II  of  the  Limitation  Act.  That  article  only 
applies  to  suits  brought  by  or  on  behalf  of  the  Secretary  of  State,  and 
there  is  no  authority  for  the  proposition  that  when  the  Crown  has  once 
ceded  property  to  an  individual  or  corporation  it  does  (or  can')  also  c£de  at 
the  same  time  any  right  or  privilege  inherent  in  the  Sovereign  Power. 
The  grantee  of  the  property  stands  in  respect  of  fhe  property  granted  in 
the  same  position  as  any  other  proprietor. 

An  attempt,  however,  i&  made  to  distinguish  the  present  case  on  the 
ground  that  the  municipality  as  trustee  of  the  public  for  the  street  is  enti- 
tled to  claim  the  benefit  of  the  English  maxim  '  once  a  highway  always 
a  highway  '  and  to  contend  that  no  lapse  of  time  can  convert  part  of  a 
street  into  private  property,  since  the  obstruction  to  the  public  is  a  com- 
mon nuisance  and  containing  injury,  Section  23  of  the  Limitation  Act. 

The  English  maxim  '  once  a  highway  always  a  highway  '  is  babed 
on  the  theory  that  the  property  in  a  highway  is  in  the  owner  of  the  soil 
subject  to  an  easement  in  favour  of  the  public.  In  the  [187]  case  before 
us  this  legal  fiction  peculiar  to  English  Law  cannot  arise,  for  there  is  no 
question  of  any  easement  whatever.  The  street  itself  and  the  soil  thereof 
is  vested  in  the  municipality  in  trust  for  public,  so  that  there  is  no 
question  of  a  dominant  or  Servient  heritage.  Both  are  united  in  the  same 
person,  i.e.,  in  the  proprietor,  'and  we  are  referred  to  no  authority  for 
holding  that  the  public,  any  more  than  a  private  proprietor,  is  to  be  ex- 
empted from  the  consequences  of  its  own  laches.  The  principles  laid  down 
in  Mann  v.  Brodie  (1)  seem  entirely  applicable.  The  question  is  not 
really  one  of  a  continuing  wrong,  but  of  a  completed  trespass.  It  is  a 
content  between  adjacent  proprietors  of  whom  one  has,  it  is  said  acquired 
by  adverse  possession  some  portion  df  the  land  of  the  othfer.  If  there  had 
bfeen  any  question  of  user,  it  would  have  been  sufficient  to  say  that  there 
is  no  evidence  of  any  user  by. the  public  as  a  highway  of  that  portion  of 
the  property  now  covered  by  the  pavement  and  pial.  As  laid  down  by 
Lord  Blackburn  in  Mann  v.  Brodie  (1)  "  the  question  in  fchort  is  as  to 
"  possession  by  the  public  or  against"  the  public  for  a  period  of  forty  years, 
'*  and  .not,  as  in  England,  as  to  user  by  the  public  for  such  an  undefined 
41  time,  and  in  such  a  manner  and  under  such  cirtnimstancefc  afe  to  Justify 
"  the  inference  that  an  owner  in  fee  had  dedicated." 

Holding  therefore  that  the  defendant  has,  by  adverse  possession  for 
over  twelve  years,  acquired  a  legal  title,  we  must  Confirm  the  defcr§e  of 
the  learned  Judge  and  dismiss  the  appeal  with  oopts. 

Wilson  A  King: — attorneys  for  appellants/ 

Branson  *  Branson: — attorneys  for  respondent. 

(i)  L,  RtietAitp.  Cases  387. 
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APPELLATE  CIVIL  Artii 

Before  Mr   Justice  Bubramania  Ayyar  '        ***' 

APPHL- 

KELU  MULACHERI  NAYAR  AND  OTHERS  (Plaintiff),  Appellant*  v  LATE 

GRBNDU  AND  OTHERS  (De/endon-ts),   Respondents  *  Civiii 

[12th  March  and  18th  April,  1895  ] 

Civil  Procedure  Code,  Sections  562,  566— Order  o/  remand  when  legal— Duty  of  Appel- 
Mte  Cottff  w/iro  addition  of  parties  and  amendment  of  issues  is  toecessorv 

In  a  suit  by  mortgagees  to  redeem  a,  prior  mortgage,  issues  were  framed  and 
tried  and  disposed  of  in  favour  of  the  plaintiffs  as  to  the  questions  whether 
the  [158]  plaintiffs'  mortgage  was  valid,  whether  the  mortgage  sought  to  be 
redeemed  had  been  discharged,  and  whether  the  suit  was  barred  by  limitation , 
the  Court  of  First  Appeal  was  of  opinion  that  these  questions  had  not  been 
properly  considered,  and  set  aside  the  decree  for  the  plaintiffs  and  directed  that 
a  fresh  trial  be  held,  certain  fresh  parties  being  brought  on  the  record 

Held,   (i)   that  the  order  of  remand  was  illegal, 

(3)  that  the  Lower  Appellate  Court  should  have  joined  the  persons  neces- 
sary for  the  suit,  and  should  have  so  altered  or  added  to  the  issues  to  raise  all 
questions  properly  arising,  and  should  have  referred  them  for  trial  to  the 
Court  of  First  Instance 

[F.p  1  Bom   L   R   29  (Jl)  ;  R.  2.1  \    167  (170),  12  CLJ.  368  (374)=7  Ind    Cas   75, 
12  CPLR    119  (121)  J 

APPEAL  against  the  order  of  O.  Chandu  Menon,  Subordinate  Judge  of 
South  Canara,  in  appeal  feuit  No  50  of  1893,  reversing  the  decree  of 
J  Lobo,  District  Munsif  of  Kasaragod,  in  original  suit  No  225  of  1892. 

Suit  for  redemption,  In  1874  the  land  in  question  was  mortgaged  by 
one  Chendakelakara  to  the  ancestor  of  defendants  Nos  1  and  2  In  1878 
the  land  was  again  mortgaged  to  defendants  NOB  I  and  2  by  Ohendakela- 
kara's  brother  In  1889  the  land  was  mortgaged  for  a  term  of  sixty  years 
to  the  plaintiffs  Nos  1  and  2  and  the  ancestor  of  plaintiff  No  3  by  an 
instrument  which  provided  that  the  mortgagees  were  to  discharge  the 
mortgage  of  1874  The  defendants  NOB.  1  and  2  questioned  the  title  of 
the  plaintiffs'  mortgagors,  and  pleaded  that  in  March  1879  Chendakelakara, 
who  was  admittedly  the  head  of  the  family,  executed  a  further  mortgage 
in  their  favour  for  Rb  1,000,  which  included  the  prior  mortgages  and 
consequently  that  the  present  suit  which  was  brought  to  redeem  the 
mortgage  of  1874  should  be  dismissed  The  District  Munsif  passed  a 
decree  for  the  plaintiffs 

On  appeal  the  Subordinate  Judge  held  that  the  question  of  the  validity 
and  effect  of  the  mortgage  of  1879  had  not  been  duly  tried,  nor  the  ques- 
tions raised  as  to  the  title  of  plaintiffs'  mortgagor  and  as  to  limitation,  and 
in  the  result  he  said :    "I  set  aside  the  decree  of  the  Lower  Court  and 
1  direct  that  the  Suit  be  restored  to  ths  file  and  that  the  person  or  persons 
'  whom  the  defendants  allege  to  be  the  successors  of  Chendakelakara,  and 
1  also  the  plaintiffs'  mortgagors  be  made  parties  to  the  suit,  and  a  fresh 
1  trial  be   held  with   reference  to  tho   foregoing  remarks   and    a  decision 
'  de  novo  on  the  merits  of  the  case  bt  passed." 

The  plaintiffs  preferred  this  appeal  under  Civil  Procedure  Code,  Section 
588,   Clause  28. 

Madhava  Ran,  for  appellants. 

[159]  Narayana  Rail,  for  respondents. 

+  Appeal  against  Order  No.  3  of  1894 
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JUDGMENT. 

As  laid  down  in  flaraacfeandra  *  J0iaW  v.  f/<m  Kassim  (1)  the  condi- 
tion  necessary  to  a  remand  under  Section  560  as  the  $ection  now  stands  is 
the  omission  to  determine  the  merits.  This  condition  did  not  exist  in 
the  present  case  as  the  District  MufcSif  had  disposed  of  the  case  on  the 
LATE  merits.  The  order  of  remand  passed  by  the  Subordinate  Judge  toiust, 
CIVIL*  therefore,  be  held  to  be  illegal.  The  case  to  which  I  was  referred  on 
behalf  of  the  respondent  IB  distinguishable  from  the  present  case,  inasmuch 
as  there  the  order  of  remand  was  passed  by  the  High  Court,. which  could 
not  deal  with  the  merits  under  Section  565,  the  provisions  whereof  have 
to  be  read  with  those  of  Sections  562  and  564,  And  these  sections  arc 
under  Section  587  applicable  to  second  appeals  only  as  far  as  may  be. 
There  is  thus  in  the  matter  in  question  no  analogy  between  the  position 
of  the  High  Court  hearing  a  second  appeal  and  that  of  a  Court  hearing  a 
first  appeal  (Ganesh  Bhikaji  Juvekar  v.  Bhikaji  Krishna  Juvekar  (2).  The 
next  contention  on  behalf  of  the  respondents  was  that,  as  the  Subordinate 
Judge  found  it  necessary  to  direct  that  certain  persons  who  had  not  been 
impleaded  in  the  Court  of  First  Instance  be  joined  as  parties  to  the  suit, 
the  proper  thing  to  do  was  to  remand  the  case.  There  is,  however,  nothing 
ill  Section  562  to  warrant  this  contention.  In  the  circumstances  of  the 
case,  the  proper  course  for  the  Subordinate  Judge  was  to  join  the  person 
whom  he  found  necessary  as  parties  to  the  suit,  to  alter  or  amend  the  issues 
already  framed,  or  frame  fresh  issues  so  as  to  raise  all  questions  properly 
arising  in  the  suit  as  it  stands  after  the  addition  of  the  said  persons  as 
parties,  and  refer  them  for  tfial  to  the  District  Munsif  under  Section  #66 
(see  the  observations  of  the  Judges  in  Ganesh  Bhikaji  Juvekar  v,  Bhikaji 
Krishna  Juvekar  (2). 

The  order  of  the  Subordinate  Judge  should,  therefore,  be  set  aside. 
The  appeal  should  be  restored  to  the  file  and  proceeded  with  according  to 
law. 

The  costs  of  this  appeal  will  be  costs  in  the  cause. 


19  M.  160. 

[160]  APPELLATE  CIVIL. 

Before   Sir  Arthur  J.   H.   Collins,  Kt.t   Chief  Justice  and 
Mr.  Justice  Davies. 


ARUMOAM  PILLAI  (Plaintiff) .Appellant  v.  PERIASAMI 

AND  ANOTHER   (Defendants),   Respondents.* 

[3rd,  4th  and  17th  February,  1896.] 

Mortgage   in   consolidation   of   prior   mortgages — Want    of   registration — Secondary 
eiridence— Extinction — Decree  to  redeem  prior  mortgages. 

In  a  suit  to  redeem  a  mortgage  of  1867  which  had  been  lost  and  admittedly 
had  not  been  registered  ft  appeared  that  it  had  been  executed  in  consolidation 
of  two  prior  mortgages,  dated  1856  and  i860,  respectively: 

Held/  that  the  plaintiff  was  not  entitled  to' a  decre'e  on  the  footing  ^f  tbs 
unregistered  mortgage  which  could  not  be  proved,  but  that  he  was  entitled  to 
redeem  the  two  previous  mortgages  if  they  wer%  found  to  be  genuine  $tjd  valid. 

*  Second  Appeal  No.  163  of  1895. 

(i)  16  M.  207.  *       ' v  '  (*')  ™  B-  398. 

^1 
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SECOND  appeal  against  the  decree  of  C.     Gopalan    Nayar,     Subordi- 
Bate  Judge  of  Madura  (East)  m  appeal  suit  No   225  of  1894,  reversing  the 
decree    of, -A.,    David,    District   Munsif,   Tirumangalarn,    in   original   suit      __ 
No.  434  of  1892.  APPEL- 

Suit  to  redeem  a  mortgage,   dated   14th  May   1867   and  executed   to       IATE 
secure  Eepayxnent  of  RB.  655.  CiViL. 

.The  mortgage  document  was  not  produced   having   been  lost   and   it ' 

was  admitted  that  it  had  not  been  registered      It   appeared  that   it  had    |g  M,  149 
been  executed  in  consolidation  of  two  previous  mortgages  for  Rs.  316  and 
Es.  35,  dated  respectively,    1856  and   1860      The   District   Munsif  passed 
a   decree   as   prayed   on   the   mortgage    sued    on    and    with   regard    to    the 
plaintiff's  title  he  said . 

"It  IB  true  that  the  mortgage  of  1867  was  not  legiatcred,  but  the 
admissions  of  the  second  defendant  and  of  the  first  defendant's  grand- 
father above  noticed  are,  I  think,  sufficient  to  justify  a  finding  in  favour  of 
the  genuineness  of  the  mortgage  On  the  pimoiples  laid  down  in 
Madhava  v.  Narayana  (1),  Bankuran  v  Penaaami  (2)  and  Mauiin  Satba 
Vr  Nagapa  (3),  I  hold  that  the  first  defendant  acquired  by  possession  for 
more  than  twelve  years  the  limited  interest  of  a  mortgagee  and  that  his 
mortgage  right  lias  become  valid  1,181]  Whatever  defeat  there  was  at 
the  inception  of  the  mortgage  was  subsequently  removed  l>y  lapse  of  time. 
I  am  of  opinion  that  the  mortgages  set  up  by  the  plantiff  are  genuine  and 
valid  as > against  the  defendants 

The  Subordinate  Judge  reversed  his  decree  holding  that  the  want  of 
registration  prevented  the  admission  of  secondary  evidence  nnd  wan  fatal 
to  the  Hint 

The   plaintiff   preferred   this   second    appeal 

Bhanhyam   AyyangaT  and   Knahnasaini  Ayyar,   for  apppllnnt 

Mr     PaTthosaradJn   Ayyangar,    for   lespondents 

JUDGMENT 

We  agree  with  the  Subordinate  Judgo  that  the  mortgage  of  1867 
could  not  be  proved  inasmuch  ns  it  \\a-s  not  registered,  but  wo  do  not  con- 
sider that  the  previous  moitgages  of  18f)6  and  1860  were  altogether  extin- 
guished by  the  moitgage  of  1867  They  were  no  doubt  consolidated  m  that 
mortgage  But  when  that  mortgage  is  fonnd  to  be  mopeiative  owing  to 
non -observance  of  the  registration  law,  the  two  pievious  mortgages  can  bo 
revived  for  the  purpose,  rft  least,  of  showing  that  the  possession  of 
the  defendants  i&  that  of  mortgagees  of  the  plaintiff,  the  mortgagor  It 
this  relationship  is  established  between  the  parties,  the  plaintiff  has  cleat  - 
ly  a  Bright  to  redeem  the  eaiher  mortgages  as  his  right  of  redemption  has 
not  been  lost  through  the  sixty  years'  bar  of  limitation  This  is  the 
principle  laid  down  in  Knnhi  Kutfi  Nair  v  Kutty  Maraccar  (4),  and 
followed  again  in  Unman  v  Rama  (5),  and  we  do  not  think  it  has  been 
departed  from  in  the  case  of  Krishna  PiUai  v  Rang  as  ami  PiUai  (6)  In 
this  tetter  case,,  the  learned  Judges  would  not  allow  a  mortgage  that  had 
not  been  pleaded  and  that  had  only  been  admitted  m  other  proceedings 
to  he  sqt  up  in  lieu  of  the  plaint  mortgage  when  that  failed  But  that  is 
not  the  case  here.  The  plaintiff  pleaded  the  two  previous  mortgages,  upon 
which  he  now  wishes  to  rely,  and  the  second  issue  had  reference  to  their 
exigence  an^  genuineness  and  was  accordingly  framed  in  the  plural  number, 

"     ft)  9  M    244  (2)  J3  M    467  (3)  7  B    96 

(4)  4  M.H.CR    359  <5>  8.M    415  (6)   18  M    462. 
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showing  that  all  the  three  mortgages  were  considered  by  the  Court  of  First 
FEE  17.  Instance.  Indeed,  the  finding  of  the  Difrtriot  Mimsif  is  that  the  mortgage*, 
again  in  the  plural  number,  set  up  by  the  plaintiff  were  valid  and  binding  as 
against  the  defendants.  If  then  the  Subordinate  Judge  should  find  that  the 
two  previous  mortgages,  vi*.t  those  of  1856  arid  1860  are  genuine  and  valid 
[182]  either  by  independent  proof  or  by  admissions  of  the  defendants  or 

their  predecessors  in  title,  we  think  the  plaintiff  ijJ  entitled  to  redeem 

19  M.  10ft*  them.  We,  therefore,  reverse  the  decree  of  the  lower  appellate  Court  and 
remand  the  appeal  for  rehearing  on  the  issue  above  indicated  and  the 
other  issues  arising  in  the  case.  If  a  decree  for  redemption  should  follow, 
it  will  be  left  for  the  Subordinate  Judge  to  determine  what  amount 
should  be  paid  by  the  plaintiff  to  the  defendants  as  the  mortgage  amount. 
The  sums  due  on  the  mortgages  of  1856  and  1860  are  R&.  316  and  Us.  85, 
respectively.  But  the  amount  due  according  to  the  inoperative  mortgage 
of  1867  is  Rs.  655,  and  we  observe  that  the  plaintiff  has  offered  to  pay 
this  larger  amount. 

As  we  have  allowed  the  second  appeal  on  the  ground  stated,  it  is 
unneccessary  for  us  to  determine  the  other  point  raised  as  to  the  interest 
of  the  defendants  in  the  property  being  in  any  case  the  limited  interest  of 
a  mortgagee  and  therefore  liable  to  redemption. 

The  costs  hitherto  incurred  will  abide  and  follow  the  result  and  be 
provided  for  in  the  revised  decree. 


19  M.  162. 
APPELLATE  CIVIL. 

Before  Mr.  Justice  Shephard. 


RAJESWARA  RAU  AND  OTHERS  (Plaintiffs),  Appellants  v. 

HARI  BABANDHU  AND  OTHERS  (Defendants),  Respondents.* 

[12th  and  17th  September,  1895.] 

Decree  payable  by  instalments— Default  in  payment— Waiver— Ciz>tt  Procedure  Code, 
Section  258. 

A  decree  was  passed  for  the  payment  of  a  sum  of  money  in  four  annual 
instalments,  the  first  payment  to  be  made  on  nth  October  1888;  and  it  was 
further  provided  that  if  default  were  made  in  the  payment  of  any  instalment 
then  without  reference  to  the  other  instalments  the  whole  amount  should  be  paid 
with  interest.  The  decree  holder  applied  in  October  1893  for  execution  in 
respect  of  the  instalments  for  1890  and  1891 : 

Held,  that  the  application  was  not  barred  by  limitation,  if  default  in  respect 
of  the  instalment  of  1889  had  been  waived,  and  acceptance  of  part-payment 
\vas  material  as  evidence  of  such  waiver  and  should  be  considered,  although 
payment  had  not  been  certified  under  Civil  Procedure  Code,  Section  258, 

[188]  APPEAL  against  an  order  of  J.  P.  Fiddian,  District  Judge  of 
Ganjam,  reversing  the  order  of  the  District  Munsif  of  Berhampur  in  execu- 
tion petition  No.  622  of  1898  in  original  suit  No.  308  of  1887. 

Tn  original  suit  No.  808  of  1887  on  the  file  of  the  District  Munsif  of 
Berhampur  a  razinama  decree  was  passed  in  favour  of  plaintiff  few  Bs.  908 
payable  in  four  instalments  of  Bs.  52  each  c?ue  on  llth  Octobefr  of  year?* 
1888  to  1891.  It  was  further  provided  that  interest  Was  payable  every 
month,  and  that  on  failure  to  pay  any  one  instalment,  the  whole  Amount 

"r"" '"  '          "'  "  " •     ^""-     •"••'••    '  •" • '- "  -t ""     >'  •' 't  ' 

*  Appeal  against  Appellate  Order  No,  40  of  1895, 
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was  to  be  paid  at  once.  Defendants  contended  that  the  first  two  instal-  it 
.mentB  were  not  paid  and  therefore  the  whole  amount  became  due  on  the 
llth  October  1888,  and  that  if  the  first  instalment  only  was  paid,  the 
balance  became  due  on  the  llth  October  1889,  and  the  present  application 
made  on  the  7th  October  1898  i$  time-barred.  The  Munsif  found  the 
payments  were  made  and  the  petition  not  barred. 

On  appeal  the  District  Judge  reversed  the  order  apparently  on  the 
ground  (i)  that  the  evidence  did  not  show  that  the  full  amount  due  was 
paid  in  1888  or  1889,  and  (11)  on  the  ground  that  these  payments  were 
not  certified  to  the  Court  under  Section  258  of  the  Civil  Procedure  Code 

The  petitioner  appealed  to  the  High  Court. 

Mr.  H.  Q.  Wedderburn  and  Ranga  Chariot  for  appellant.  The 
decree-holder  may  waive  the  default.  The  clause  is  for  the  benefit  of  the 
decree-holder.  The  provision  as  to  the  whole  amount  being  recoverable 
at  once  if  default  is  made  does  not  affect  the  admissibility  of  the  appli- 
cation for  execution,  because  that  provision  has  never  been  enforced  and 
the  obligation  to  pay  is  still  subsisting  (Appayya  v.  Papayya  (I).  The 
creditor  waived  the  default  by  accepting  an  overdue  instalment  (Ramculpo 
Bhattacharji  v  Ramchunder  Shome  (2)  and  A/on  Mohun  Roy  v.  Durga 
Churn  Gooee  (3)  )  The  Judge  should  have  recognized  the  payments, 
although  not  certified  to  the  Court  under  Section  258,  Civil  Procedure  Code, 

E third j a  and  Sivagnanam,  for  respondents. 

JUDGMENT. 

The  decree  passed  on  the  llth  October  1887  provided  for  the  pay- 
ment of  a  certain  sum  in  four  annual  instalments,  the  date  fixed  being  the 
llth  of  October  1888  and  the  following  years;  and  it  was  further  provided 
that  if  default  were  [164]  made  in  the  payment  of  any  instalment,  then, 
without  reference  to  the  succeeding  instalments,  the  whole  amount  should 
be  paid  with  interest  at  Rs  1-8-0  per  cent,  per  mensem.  The  present  appli- 
cation for  execution  of  the  decree  in  respect  of  the  instalments  due  in  1890 
and  1891  was  made  on  the  7th  October  1893  This  application  is  clearly 
not  barred  by  the  law  of  limitation  if  payment  was  made  of  the  first  two 
instalments,  or  if  the  decree-holder  waived  the  judgment-debtor's  default 
The  decree-holder  adduces  evidence  to  show  that  payments  were  made  in 
1888  and  1889,  and  this  evidence  was  accepted  by  the  District  Munsif. 

The  District  Judge's  finding  on  the  point  is  not  a  positive  finding, 
and  as  a  finding  in  the  reversal  of  a  Court  of  First  Instance  is  most 
unsatisfactory.  Apparently  the  District  Judge  considers  that  some  pay- 
ments may  have  been  made  in  tho&e  years,  although  the  whole  instalments 
were  not  paid  The  proof  of  any  payment  made  in  respect  of  the  instal- 
ment of  1889  is,  however,  clearly  material,  because  such  payment 
accepted  by  the  decree-holder  would  be  evidence  of  waiver  by  the  latter 
If  there  was  waiver  of  the  default  in  that  year,  the  balance  payable  under 
the  decree  did  not  become  payable  until  default  was  made  in  the  next 
year,  and  that  default  would  fall  within  three  years  of  the  date  of  the 
application.  I  think  the  Judge  was  also  wrong  in  refusing  to  recognize 
payments,  because  they  were  not  certified  to  fche  Court  under  the  258th 
section  (Hum  Perahad  Chowdhry  v.  Nasib  Sing  (4).  If  there  was  no 
payment  in  1888  and  1889,  and  no  waiver  of  the  default,  I  think  the  Judge 
was  right  in  dismissing  the.  ajfplication.  The  case  just  cited  is  an  authority 
for  this  position  which  in  my  opinion,  is  clearly  the  right  one,  and  I  do 

(i)  3  M.  256,  (?)  14  C.  352  •  (3)  i5  C   503 (4)  21  C.  543 
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fg§|      not  think  that  the  decision  in  Appayya  v.  Papayya  (1)  obliges  me  to  take 
Sfcp/17.  *^e  d&atrary  view.    The  point  which  arises  hete  waft  not  the  actual  point 
*      *   decided  id  that  case.     The  decision  in  Venkat&sami  v,  Sanyasi  (2)  td  wHioh 
was  Deferred  is  consistent  with  the  view  which  I  adopt. 

I  must  reverse  thd  order  and  remand  the  appeal  to  the  District  Court 
GiviL.     f°r  disposal.     Costs  will  follow  the  result. 


19  M.  165. 

[168]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Parker. 


THE  SECRBTABY  OP  STATE  FOR  INDIA  (Defendant),  Appellant  v. 

KOTA  BAPANAMMA  GARU   (Claimant),   Respondent.* 

[1st  October,  and,  4th  December,  1895.] 

Forest  Act — Act  V  of  1882,  Madras — Burden  of  Proof — Shifting  of  burden  vf 
proof— Limitation  Act— Act  XV  of  1877,  .Article  149. 

Portions  of  certain  land,  which  had  been  taken  up  by  Government  as  forest 
reserve,  were  claimed  by  one  who  had  admittedly  been  in  possession  and 
enjoyment  of  them  for  thirty  years  The  Government  failed  to  establish  any 
subsisting  title  of  its  own : 

Held,  (i)  that  the  burden  of  proof  had  been  shifted  on  to  the  Government 
and  had  not  been  discharged  and  accordingly  that  the  claim  should  be  allowed 

(2)  Article  149  of  the  Limitation  Act  applies  only  to  suits  brought  by,  or 
en  ( behalf  of,  the  Secretary  of  State 

[F.,  33  M.  1-5  Ind.  Cas  882  (883)=^20  M.L.J.  60=7  MJLT.  128;  R,  33  M.  173 
(175)  =4  Ind.  Cas  1070=5  Ind.  Cas  121=20  M.LJ.  71=6  M.L.T.  306;  13 
P.LR  1903) 

SECOND  appeal  against  the  decree  of  H.  T.  Boss,  District  Judge  of 
Oodavari,  in  appeal  suit  No.  20  of  1893,  reversing  the  decisions  of  th'j 
Forest  Settlement-officer,  Godavari,  in  the  matter  of  certain  claims  by  the 
owner  of  the  Gangole  estate  to  various  plots  of  land  recently  taken  a- 
forest  reserve  belonging  to  a  Government  village. 

The  District  Judge  decided  in  favour  of  the  claimant. 

This  second  appeal  was  preferred  on  behalf  of  the  Secretary  of  State 
represented  by  the  Forest  officer  of}  the  Godavari  district. 

The  Government  Pleader  (Mr.  E.  B.  Powell),  for  appellant). 
.  Pattabhirama  Ayyar  and  Sriramulu  Sastri,  for  respondent. 

JUDGMENT. 

The  question  in  this  appeal  is  whether  the  plots  three  and  four  in  the 
plan 'which  have  been  taken  up  afc  forest  reserve  belong  to  the  Govern- 
ment village  of  Pedda  Kopalli  or  to  the  claimant's  village  of  Lakshmina- 
rayana  Devupeta.  The  District  Judge  found  in  favour  of  the  claimant. 

It  is  admitted  that  the  two  plots  have,  for  the  last  thirty  years,  been 
in  the  possession  of  the  claimant,  but  the  Government  pleader  contends 
that,  under  the  Madras  Forest  Act,  it  is  for  the  claimant  to  make  out  hi& 
title  in  the  first  in&t&nce;  that  claimant  has  not  produced  Jim  sale- 
deed,  nor  has  he  proved  as  against  Government  an:[lW]  adverse  posses* 
sion:  of  sixty  years.  It  is  alleged  that  the  Bhubund  ftccounts  proved 

*  Second  Appeal  No.  2  of  1895. 
(i)  3  M.  256.          (2)  Appeal  against  Order  No,   TOO  of   1893  unreported, 
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Government  possession  up  to  1854,  and  therefore  that  the  presumption 
that  claimant's  thirty  years'  possession  continued  from  an  earlier  period  is 
rebutted. 

There  IB,  however,  a  clear  finding  of  the  District  Judge  in  paragraph 
15  of  his  judgment  that  there  is  no  satisfactory  proof  of  possession  at  any 
time,  or  of  title,  in  the  Government  We  may  point  out  that  the  limita- 
tion of  sixty  years  prescribed  by  Article  149  of  the  Limitation  Act  only 
applies  to  suits  brought  by,  or  on  behalf  of,  the  Secretary  of  State  The  1SMV165. 
presumption  of  the  Madras  Forest  Act  is  that  all  unoccupied  land  is  at  the  " 
disposal  of  Government,  but  if  the  land  be  really  occupied  when  a  notifi- 
cation is  published  under  Section  4,  it  will  be  ground  for  presuming  that 
the  occupant  is  the  prtma  facie  owner  and  shifting  the  onus  on  to  Govern- 
ment (see  the  remarks  of  this  Court  in  the  Penya  Kalraycn  ca*e  (1)) 
Granted  that  it  is  incumbent  upon  the  claimant  in  the  first  instance  under 
Sections  4  t6  10  to  prove  some  pnma  facie  ground  of  ownership  before 
Government  can  be  called  upon  to  disprove  his  title  or  prove  its,  own,  the 
onus  is  certainly  shifted  when  the  claimant  starts  with  an  admitted  posses- 
sion and  enjoyment  for  thirty  years  The  Government  could  not  compel 
the  claimant  to  prove  sixty  years'  possession,  but  must  show  a  Subsisting 
title  of  its  own  Secretary  of  State  v  Vira  Rayan  (2),  Secretary  of  State 
for  India  v.  Bavotti  Ha^i  (3)  and  the  presumption  in  favour  of  Government 
is  only  as  regards  unoccupied  land 

Even  assuming  the  Bhubund  accounts  X  and  XI  to  be  genuine  docu- 
ments, Exhibit  G  shows  cultivation  of  these  three  hamlets  in  1865  by  the 
claimant,  and  the  omiss  on  of  their  names  in  Exhibits  VIII  and  IX  is  no 
more  significant  than  the  omission  of  Jillellagudern,  which  is  admitted  to 
belong  to  claimant.  It  is  not  however  necessaiy  to  consider  the  documents 
since  the  onus  has  been  shifted  on  to  Government,  and  the  finding  is  that 
no  subsisting  title  has  been  proved 

The  District  Judge  states  that  there  is  no  dispute  as  to  boundaries, 
and  that  the  tracts  comprised"  in  the  notification  admittedly  fall  within 
the  three  hamlets 

The   second   appeal   is   dismissed   with   costs 


19  M.  167=6  M.LJ.  24. 

[187]  'APPELLATE  CIVIL 
Before   Mr    Justice   Best. 


TIMMANNA  BANTA   (Counter-petitioner),   Petitioner  v, 

MAHABALA  BHATTA  (Petitioner)  Respondent  * 

[19th,  20th  and  27th  August,  1896  ] 

fivif  Procedure  Codi,  Sections  311,  588,  Clauses  16  and  28,  and  Section  622 

Land  having  been  sold  in  execution  of  a  decree,  one  cl.iiming  that  it  had 
been  held  by  the  judgment-debtor  benami  for  him  apblied  that  the  sale  be  can- 
celled under  Section  311.  He  was  not  a  party  to  the  decree,  and  on  that  ground 
his 'petition  was  dismissed.  The  Appellate  Court  was  of  opinion  that  it  had  been 
. .  wrongly  dismissed  and  remanded  tjhe  case  to  be  disposed  of  on  the  merit 

Held,  on  revision,  (i)  that  the  order  remanding  the  case  was, not  appeaJable, 
and  consequently  that  fte  'petition  for  revision  was  maintainable  •  w 

*  Civil  Revision  Petition  No    604  of   1894, 
(i),  S    A    190  of   1888  unreported  (2)  9  M    175  (3)   15  M    315 
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(2)  that  the  fact  of  the  petitioner  being  a  stranger  to  the  decree  did  not 
preclude  him  from  obtaining  the  relief  sought  under  Section  311. 
[Rn  28  B.  450  (451).} 

PETITION  under  Civil  Procedure  Code,  Section  622,  praying  the  High 
Court  to  revise  the  proceedings  of  O.  Chandu  Menon,  Subordinate  Judge 
of  South  Canara,  on  miscellaneous  appeal  No.  25  of  1894,  setting  aside  the 
order  of  the  District  Munsif  of  Kasargode  on  miscellaneous  petition  No.  27 
of  1894.  By  the  proceedings  sought  to  be  revised,  the  Subordinate  Judge 
directed  the  District  Munsif  to  restore  to  his  file  and  dispose  of  on  the 
merits  a  petition  under  Section  311  of  the  Civil  Procedure  Code,  which 
prayed  that  the  auction-sale  of  certain  land  should  be  cancelled.  The 
petitioner  was  not  a  party  to  the  decree,  in  execution  of  which  the  land 
in  question  was  attached  and  sold,  and  his  case  was  that  the  land  was 
his  property  and  that  the  execution  proceedings  had  been  carried  on  by 
the  decree-holder  and  judgment-debtor  in  collusion.  The  District  Munsif 
dismissed  the  petition  on  the  ground  that  the  petitioner  being  a  stranger 
to  the  decree  was  not  entitled  to  relief  under  Section  811.  The  Subordi- 
nate Judge  held  that  this  view  was  wrong  and  made  the  order  now  sought 
to  be  revised. 

The  present  petition  was  preferred  by  the  purchaser  at  the  auction- 


Bale. 


Narayana  Ran,  for  petitioner. 
Sankaran  Nayar,  for  respondent. 

JUDGMENT. 

[1681  The  preliminary  objection  is  taken  that,  as  the  order  sought  to 
be  revised  is  one  remanding  the  case  and  therefore  appealable  under  Clause 
28  of  Section  588  of  the  Code  of  Civil  Procedure,  this  petition  for  revision 
under  Section  622  is  not  maintainable.  On  the  other  hand,  it  is  contend- 
ed for  the  petitioner  that  the  order  in  question  being  one  passed  under 
Section  588  (Article*  16),  any  further  appeal  is  barred  by  the  lafrt  paragraph 
of  the  same  section,  which  says  that  "  orders  passed  in  appeals  under  this 
section  shall  be  final." 

Clause  28  must,  I  think,  be  read  with  the  final  paragraph,  and  so 
read,  it  must,  I  think,  be  held  not  to  apply  to  orderfc  of  remand  made  in 
appeals  under  the  same  section. 

The  preliminary  objection  is  therefore  disallowed.  Then  the  question 
is  whether  the  Subordinate  Judge  is  wrong  in  holding  that  the  counter- 
petitioner  has  a  locus  standi  under  Section  311  of  the  Code.  The  case  in 
Abdul  Huq  Mozoomdar  v.  Mohini  Mohun  Shaha  (1),  on  which  the  Sub- 
ordinate Judge  rests  his  order,  hajS  no  doubt  been  overruled  by  a  subse- 
quent' decision  of  a  Full  Bench  of  the  Calcutta  High  Court,  which  is  to  be 
found  in  A9mutunni$$a  Begum  v.  Ashrufl  Ali  (2),  and  this  latter  decision 
was  followed  by  this  Court  in  Subbarayadu  v.  Pedda  Subbarazu  (3).  But 
as  is  pointed  out  by  Petheram,  C.  J.,  in  the  recent  case  of  Abdul  Gani  v. 
Dunne  (4),  the  Full  Bench  decision  in  Asmutunnissa  Begum  v.  Afhruff  Ali 
(2)  does  not  exclude  the  right  to  come  in  under  Section  311  of  any  person 


*"  Article"  seems  to  be  a  misprint  for  "  clause  "—Ed. 
(i)  14  C  240.  (2)  15  C.  488.  (3)  16  M.  476.  !<4)  »  C.  418. 
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held  (hat  the  beneficial  owner  is  bound  by  a  decree  passed  against  the 
benamidar.  Atfr  27 

,  The  case  of  the  counter-petitioner  ib,  that  the  first  defendant  in  the 
Buit  against  whom  the  decree  was  obtained  was  merely  a  benamidar  of 
the  village  and  that,  lands  therein  which  belong  to  the  petitioner  have 
been  sold. without  proper  proclamation,  &c 

The  decision  m  Aamutunnissa  Begum  v  Aahruff  Ah  (1)  and  Abdul 
Ooni  v.  Dunne  (2)  are  both  authorities  for  upholding  the  Subordinate 
Judge's  order. 

This  petition  is  dismissed  with  costs. 


19  M.  169. 

[169]    APPELLATE   CIVIL 
Before  Mr.  Justice  Shephard  and  Mr.  Justice  Best 


THE  BRITISH  INDIA  STEAM  NAVIGATION  COMPANY  (Defendants), 

Appellants  v     IBRAHIM    SULAIMAN   AND   OTHERS    (Plaintiffs),    Respondents.* 

[5th,  17th  aid  25th  September,  1895  J 

Bill  of  lading — Cargo  unclaimed  on  arrival  of  ship — Rights  of  shipowner  to  land 
goods — Damages  by  rain*— Harbour  Trust  Act  (Madras) — Act  II  of  1886 

The  defendants'  steamship  arrived  at  Madras  on  4th  December  1891,  bring- 
ing bags  of  grain  consigned  to  the  plaintiffs  who  on  that  date  were  not 
authorised  to  receive  them  The  plaintiffs  set  up  a  custom  that  cargo  of  this 
description  ought  to  be  landed  on  the  beach ;  but,  as  this  could  not  be  done  m 
the  absence  of  the  consignees,  the  defendants  landed  it  the  same  day  on  the 
pier  and  delivered  it  into  the  custody  of  the  Madras  Harbour  Trust  for 
storage  pending  delivery  to  the  consignees  On  the  8th  of  December  i89i, 
heavy  rain  fell,  and  on  the  same  date  plaintiffs  learnt  that  the  cargo  had  been 
delivered  on  the  pier  When  the  plaintiffs  came  to  take  delivery  on  that  day,  a 
considerable  portion  had  been  damaged  by  rain  for  which  they  now  sued  the 
defendants : 

Held,  (i)  that  where  the  consignees  were  unable  to  take  delivery  in  the 
ordinary  way  on  the  beach,  the  master  of  a  ship  has  the  option  of  landing  and 
ware-housing  the  goods,  and  that  delivery  to  the  Harbour-Trust  for  custody 
was  not  wrongful . 

(2)  that  in  the  absence  of  proof  that  the  defendants  were  negligent,  ui 
that  they  failed  to  deliver  the  goods,  the  suit  must  be  dismissed 

APPEAL  under  Section  15  of  the  Letters  Patent  against  the  decision 
of  Muttusami  Ayyar,  J  ,  under  Section  617,  Civil  Procedure  Code,  upon  a 
case  stated  by  the  Chief  Judge  of  the  Presidency  Small  Cause  Court  under 
Section  69  of  Act  XV  of  1882. 

The  facts  appear  sufficiently  fiom  the  letter  of  reference  which  was 
as  follows:  — 

"  The  plaintiffs  claim  Bs  709-3-11  as  damages  Sustained  by  them 
between  the  4th  and,  8th  December  1891  in  respect  of  248  bags  of  gram, 
part  of  a  shipment  of  grain  per  S  S.  Fultalah,  consigned  to  plaintiff  fc  at 
Madras,  am}  which  the  defendants  were  employed  by  the  plaintiffs  to 
land,  and  which,  owing  to  the  defendants'  neglect  and  default  by  allowing 
them  to  be  exposed  to  rain,  became  damaged 

[170]  The  defendants  deny  the  employment  to  land  as  alleged,  or 
that  they  did  land,  that  the  damage,  if  any,  was  caused  by  plaintiffs'  own 
conduct,  that  the  damages  Claimed  are  excessive  and  plead  that  they  are 
not  indebted. 


*  Letters  Patent  Appeal  No    42  of  1894 
CO  15  C.  48*  •  (2)  20  C. 
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The  facts  of  the  case  are  that  plaintiffs  ware  the  consignee^  of  a  cargc 
SEP.  25.  °*  8rain  from  Calcutta  per  8.S.  Fultalah,  a  ship  belonging  to  the  Defend- 
ants' company  which  arrived  at  the  port  of  Madras  on  the  4th  Decfembei 
1891,  that,  prior  to  the  arrival  of  the  stfeamer,  Messrs.  Binny  and  Company, 
the  agents  of  the  defendants'  company  here,  directed  Messrs.  P.  Ramarijulu 
Naidu  and  Sons  to  be  in  readiness  to  land  the  cargo  from  the  Fultalah,  anc 
that  on  the  arrival  of  the  Fultalah  the  said  Messrs.  P.  Ramanjulu  Niaidd 
and  Sons,  acting  under  such  directions,  landed  the  Fultal&h's  cargc 
including  that  portion  of  it  which  included  plaintiffs'  consignment,  and 
that  this  landing  of  cargo  by  Messrs.  P.  Ramanjulu  Naidu  ah<^  Bons  wm 
according  to  the  custom  of  the  defendants  at  this  port,  and  that  it  wa* 
acquiesced  in  by  the  plaintiffs.  Landing  of  "  coast  or  bag  cargo."  the 
evidence  establishes  according  to  the  custom  of  the  port  of  Madras,  is  effect- 
ed by  landing  it  on  the  beadi,  but  in  this  case  a  portion  of  the  cargo  oi 
the  Fultalah  including  the  bags  as  to  which  plaintiffs  claim  damages 
were,  for  the  convenience  of  the  ship,  landed  at  the  pier — a  proceeding 
which  entails  extra  expense,  &c.  This  landing  on  the  pier  oi  portion  o 
plaintiffs'  cargo  was  on  the  4th  December  1891. 

On  the  4th  December  plaintiffs  had  no  authority  to  receive  their  con 
signment,  and  Messrs.  P.  Ramanjulu  Naidu  and  Sons  had  no  authority 
to  deliver  to  them  any  goods.  The  authority  to  deliver  plaintiffs'  con 
signment  to  them  was  signed  by  Messrs.  Binny  and  Company  on  th< 
7th  December  and  is  marked  No.  4. 

I  find  on  the  evidence  that  the  first  intimation  given  to  plaintiffs  tha 
part  of  their  consignment  had  been  landed  on  the  pier  was  on  the  8tl 
December,  and  that  rain  fell  on  the  morning  of  the  8th  December  betweei 
3  and  4  A.M.,  and  that  when  plaintiffs'  people  first  saw  their  bags,  som< 
of  them  had  been  damaged  by  rain. 

It  is  a  further  fact  that  no  delivery  of  any  of  the  bags  landed  on  th< 
pier  was  taken  by  plaintiffs  till  llth  December,  and  it  is  proved  that  rail 
fell  off  and  on  for  a  week  from  8th  December.  There  is  no  evidence  t< 
show  the  specific  damage  suffered  up  to  8th  December  nor  of  its  increas 
up  to  the  llth  December. 

[171]  On  these  facts  I  have  given  a- judgment  for  the  plaintiffs  fo 
Rs.  100  damages  holding  that  the  landing  was  the  act  of  the  defendants 
and  that  the  landing  of  a  portion  of  plaintiffs'  consignment  on  the  pie 
was  an  unusual  and  unauthorized  act,  and  damage  was  in  cohsequenc 
caused. 

The  defendants,  however,  contended  that,  under  Clause  1  of  the  Bill  c 
Lading  No.  1,  they  had  right  to  land  the  cargo,  and  that  the  contrac 
lur  delivery  was  completed  by  the  discharge  from  the  ship  into  the  boat 
of  their  agent.  Landing  during  the  argument  was  admitted  by  defend 
ants'  professional  advisers  to  include  delivery.  The  defendants'  attorne 
having  required  me  to  state  a  case  for  the  opinion  of  the  High  Court,  I  be 
fo  submit  the  following  question:  — 

"  Whether,  upon  the  facts  as  stated  and  found  by  me  and  abov 
"  recited,  my  judgment  deciding  that  plaintiffs  are  entitled  to  Rs.  10 
"  damages  by  reason  of  the  defendants  '  conduct  in  the  landing  anjl  deli 
"  very  of  a  portion  of  plaintiffs'  consignment  is  correct." 

The  material  portion  of  the  bill  of  lading  was  as  follows:  — 

"  The   company  to  have  the  option  of  'delivering  these  gpojis  fit 
"  receiving  ship  or  landing  them  at  consignee's  risk  and  expense,  as  pfc 
14  scale  of  charges  to  be  seen  at  the  agents'  offices,  the  company  having 
''  lien  on  all  or  any  part  of  the  goods,  against  expenses  incurred 'on  th 
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"  whole   shipment      The   company's   liability   shall   cease   as    soon   as   the 
-l  packages  are  free  of  the  ship's  tackle,  after  which  they  shall  not  be  res- 
ponsible for  any  loss  or  damage  however  caused  " 

Branson  &  Branson,  foM  plaintiffs 

Mr    K.  Brown,  for  the  defendants 

MUTTUSAMI  AYYAH,   J  — This  is  a  case  stated  for  the  opinion  of  this 
Court  by  the  learned  Chief  Judge  of  the  Court  of  Small  Causes  at  Madra$ 
The  plaintiffs  are  the  consignees  of  a  L'argo  of  gram  shipped  from  Calcutta 
to   Madras  per   8.S.    Fultalah,    which   belongs   to   the   defendants'    British 
India    Steam    Navigation    Company,    Limited      The    ship    arrived    at    the 
port  of  Madras  on  the  4th  December  1891 ,  and  prior  to  its  arrival  Messrs 
Bmny  and  Company,  defendants'  agents  at  Madras  had  directed  Raman- 
julu and  Company  to  land  the  cargo      Accordingly  Ramanjulu  and  Com- 
pany landed  the  cargo      So  far  as  the  landing  was  concerned,  it  is  found 
to  be  in  accordance  with  the  custom  of  the  port  and  to  have  been   [172] 
acquiesced  in  by  the  plaintiffs      B*fc,  according  to  that  custom,  landing  is 
ordinarily   effected  by  landing  the  cargo  on  the  beach;  but,  for  the  con- 
venience of  the  ship,   Ramanjulu  Nayudu  and  Company  landed  a  portion 
of   the    plaintiffs'    consignment    at   the   pier   on    the   4th    December    1891, 
though   by   so  doing   greater  expense   was   entailed  on  the   consignee      On 
the  4th  December  Ramanjulu  Nayadu  and  Company  had  no  authority  to 
deliver,    and   the  plaintiffs   had   no   authority    to  receive   the   consignment, 
the    authority    to   deliver   being    signed   by    Bmny    and   Company   only    on 
the   7th    December      It   was   on   the   8th   December   that   intimation    was 
given  to  plaintiffs  for  the  first  time  that   a  portion  of  their  consignment 
was  landed  on  the  pier,  but  on  the  morning  of  that  day  between  3  and  4 
AM.,    there   was   rain      When   the    plaintiffs'    men    first    saw    the    bags    of 
grain,  borne  of  them  were  damaged,  the  cargo  landed  on  the  pier  was  only 
delivered  to  the  plaintiffs  on  the  llth  December      For  one  week  after  the 
8th  December,  ram  continued  to  fall  off  and  on      Theie  is  no  evidence  to 
ahow  the  specific  damage  suffered  up  to  8th  December  or  its  increase  up  to 
llth  December      On  these  facts  the  learned  Chief  Judge  gave  judgment 
for   plaintiffs    for    Rs     100    damages,    contingent    on    the    opinion    of    this 
Court  upon  the  case  stated  for  its  decision      He  held  that  the  landing  was 
the  act  of  the  defendants,  that  the  landing  of  a  portion  of  the  consignment 
on   the   pier  was   unauthoiued   and   that   damage   rcsulled   therefrom.     He 
disallowed    the    defendants'     contention    that    under    clause    (1)    of    the 
Bill    of    Lading    No.    1,    the    defendants'    obligation    to    deliver    was    fully 
satisfied  when  the  cargo  was  discharged  from  the  ship  into  boats      Tho 
contention  before  me  is  that  defendants'  obligation  was  fulfilled  upon  the 
true  construction  of  the  bill  of  lading  when  the  cargo  left  the  ship's  tack- 
les.    But  the  bill  of  lading  provides  that  the  company  is  to  have  the  option 
of  delivering  the  goods  into  the  receiving  ship  or  of  landing  them  at  con- 
signee's risk  and  expense  as  per  scale  of  charges  to  be  seen  at  the  agents' 
office,  the  company  having  a  lien  on  all  or  any  part  of  the  goods  against 
expanses  incurred  on  the  whole  shipment,  and  that  the  company's  liabili- 
ty shall  cease  as  soon  as  the  packages  are  free  of  the  ship's  tackle,  after 
which  they  shall  not  be  responsible  for  any  loss  or  damage  however  caused. 
It  goes  on  to  state  that,   "  If  stored  in  receiving  ship,  godown,  or  upon 
"  nay  wharf,   all  risks  of  fire,   dacoity    vermin  or  otherwise  shall  be  with 
11  the  merchant,  &p  "     Undfer  the  bill  [173]  of  lading  the  defendants  clearly 
had  the  option  of  landing,  and  in  the  case  now  before  me  they  elected  to 
land,  but  landed  a  portion  of  the  consignment  on  the  pier  for  the  ship's 
convenience  contrary  to  the  custom  of* the  port,     It  was  admitted  by  the 
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defendants'  Solicitors  that  landing  included  delivery  and  Ramanjulu 
Nayudu  and  Company  are  found  by  the  learned  Chief  Judge  to  be  defend- 
ants' agents.  I  am  of  opinion  that  the  decision  of  the  learned  Chief  Judge 
is  correct,  and  I  answer  the  question  referred  to  this  Court  in  the  affirma- 
tive. 

Against  this  decision  the  defendants  preferred  an  appeal  under  Sec* 
tion  15  of  the  Letters  Patent » 

«/.  G.  Smith,  for  the  defendants.  Appellants  contended  that  it  is  the 
duty  of  the  consignee  to  take  delivery  of  cargo,  and  if  he  does  not  within 
reasonable  time,  shipowner  may  warehouse  the  goods  (Meyer stein  v.  Barber 
(1) ).  The  consignee  may  demand  delivery  into  boats  and,  if  he  does  so, 
shipowner  will  be  liable  for  wharfage  charges  (Syeda  v.  Hey  (2)  ),  that  the 
plaintiffs  had  no  delivery  telegram  and  made  no  demand.  The  shipowner 
is  not  bound  to  give  notice  of  the  sjiip'fe  arrival  to  the  consignee  (Herman 
v.  Clarke  (8)  ).  After  the  cargo  left  the  ship's  tackling,  defendants  not 
responsible  (Mackinnon  v.  Minchin  (4) ),  (Bullock  Brothers  v.  Toay  Aung 
(5) ).  Defendants  delivered  the  goods  to  the  Harbour  Trust  to  be  stored, 
subject  to  the  ship's  lien  for  freight — Madras  Act  II  of  1886,  Section  52. 

Mr.  W.  Grant,  for  respondents.  No  appeal  lies.  This  decision  under 
Section  617,  Civil  Procedure  Code,  by  Muttusami  Ayyar,  J.,  is  not  a  judg- 
ment. Defendants  are  carriers  and  were  bound  to  land  according  to 
custom  of  the  port.  The  custom  is  to  land  in  the  beach  and  not  in  the 
pier.  Landing  at  the  pier  entailed  extra  expense  on  the  consignees,  and 
they  did  not  authorise  such  landing.  There  was  no  delivery  to  consignees 
(Bourne  v.  Gattiffe  (6)  ).  - 

JUDGMENT. 

This  i$  an  appeal  under  the  Letters  Patent  against  the  decision  of  Sir 
T.  Muttusami  Ayyar,  J.,  upon  a  case  referred  to  the  High  Court  by  the 
Chief  Judge  of  the  Presidency  Small  Cause  Court.  It  was  objected  on  the 
plaintiffs'  behalf  that  no  appeal  lay;  but  we  were  of  opinion  that  the 
decision  was  a  judgment  within  the  meaning  of  the  clause  of  the  Letters 
Patent.  Moreover,  it  has  to  be  observed  that,  under  the  rules  of  the  High 
[171]  Court,  the  reference  ought,  in  the  first  instance,  to  have  been  heard 
before  a  bench  of  two  Judges. 

The  question  raised  is  whether  under  the  circumstances  stated  the 
defendants1  company  is  liable  for  damage  suffered  by  goods  in  consequence 
of  their  being  exposed  to  rain  on  the  pier  where  they  were  landed  by  the 
company.  The  opinion  of  Sir  T.  Muttusami  Ayyar,  J.,  which  was  in 
accordance  with  that  expressed  by  the  learned  Chief  Judge,  was  based  on 
the  finding  that  the  landing  of  the  goods  by  the  company  on  the  pier 
was  an  unusual  and  unauthorized  act.  It  is  found  that  the  steamer 
arrived  at  Madras  on  the  4th  December  1891,  and  that  the  defend- 
ants' agents  unloaded  the  cargo  and  landed  the  plaintiffs'  bags  of 
grain  on  the  pier.  Under  the  bill  of  lading,  the  company  has  the 
option  of  landing  the  goods.  From  the  date  when  the  goods  were  so  landed 
till  the  llth  December,  when  the  plaintiff^  took  delivery  of  them,  the 
goods  remained  in  the  custody  of  the  Harbour  authorities,  and  it  was 
in  that  inteirval  of  time  that  the  mischief  which  gives  rise  to  the  action 
occurred.  At  the  time  when  the  ship  arrived  fand  the  goods  were  landed, 
it  appears  that  the  plaintiffs  were  not  possessed  of  the  bill  of  lading;  they 

(i)  L.R.  a  C.P.  38  (a)  4  T.R.  260.     (3)  4  Camp.  159. 

(4)  6  M.  H.  C  R.  353      (5)  24  JV.R.  74-    (6)  7  Manning  and  Granger  850. 
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did  not  know  of  the  landing  of  the  goods  until  the  8th  December,  and  we 
infer  that  before  that  day  they  had  taken  no  action  with  regard  to  therii 
W«  alfo  infer  from  the  absence  of  any  finding  to  the  contrary,  that  it  was 
not  the  fault  of  the  company  that  the  plaintiffs  did  not  have  the  bill  of 
lading  at  an  earlier  date      This  being  so,   the  ca&e  is  one  in  which  the      LALE 
company  were  not  in  a  position  to  deliver  the  goods  immediately  to  the      QVlL. 
plaintiffs  either  at  the  ship's  side  or  on  the  beach      The  master  of  a  ship  .. 

on  its  arrival  in  port  is  clearly  not  bound  to  seek  out  the  consignees  of 
cargo,  nor  is  he  bound  to  wait  more  than  a  reasonable  time  His  responsi- 
bility cannot  be  prolonged  for  the  convenience  of  consignees  If  they  are 
not  in  a  position  to  take  delivery  in  the  ordinary  way,  which,  as  appears 
in  this  case,  is  on  the  beach,  the  master  has  the  option  of  landing  the 
goods  and  warehousing  them  (Meyer 8 tern  v.  Barber  (1) ). 

The  existence  of  the  option  possessed  by  the  company  under  the  cir- 
cumstances of  this  case  appears  to  have  been  overlooked  both  by  the 
learned  Chief  Judge  and  by  Sir  T  Muttusami  Ayyar,  J  ,  when  they  say 
that  the  landing  of  the  goods  was  an  unauthorized  and  unusual  act. 
Neither  in  the  judgment  of  the  former,  nor  [175]  in  the  case,  which 
does  not  give  a  complete  statement  of  the  facts,  is  it  explained  what 
would  have  become  of  the  goods  if  they  had  been  landed  on  the  beach, 
and  it  is  not  easy  to  understand  what  difference  it  can  make  to  con- 
signees whether  their  goods,  having  to  be  warehoused,  are  taken  to  their 
destination  by  the  route  adopted  in  this  case  or  by  the  beach  The  only 
difference  apparently  lies  in  the  expense,  It  would  be  most  unreasonable 
to  hold  that  under  no  circumstances  masters  of  ships  landing  cargo  in 
Madras  can  use  the  facilities  which  the  Harbour  Trust  Act  affords  The 
course  may  be  unusual,  but  it  is  another  thing  to  say  that  custorrt  prohi- 
bits it,  and  we  do  not  think  it  was  intended  so  to  find.  There)  are  two 
{pounds  on  which  the  defendants  might  be  held  liable.  Negligence  might 
be  proved  against  them,  or  it  might  be  charged  that  they  had  failed  to 
deliver  the  goods. 

There  is  no  evidence  of  negligence  on  their  part  in  their  handling  of 
the  goods,  nor  is  it  suggested  that  the  Harbour  authorities  are  not  per- 
sons to  whom  goods  may  be  properly  entrusted  It  is  true  that  the  latter 
did  not  take  good  care  of  the  bales,  but  that  circumstance  cannot  make 
thd  defendants  liable,  if  otherwise  they  were  free  from  blame 

The  other  ground  of  liability  also  fails  when  once  it  is  admitted  that, 
in  the  absence  of  the  consignees,  the  Company  were  entitled  to  land  the 
goods  and  put  them  in  the  charge  of  some  third  person  No  other  deli- 
very is,  under  the  circumstances >  possible  The  learned  Chief  Judge 
referred  to  the  case  of  Bourne  v.  Gatliffe  (2)  The  decision  in  that  case, 
which  turned  upon  the  pleadings,  rests  upon  a  ground  which  is  absent  in 
the  present  case.  The  plea  was  held  to  be  bad,  because  it  did  not  show 
that  the  captain  had  a  right  to  land!  the  goods,  or  that  a  reasonable  time 
h#d  elapsed  to  enable  the  consignees  to  come  and  receive  them.  Under 
these  circumstances,  it  is  intelligible  that  the  delivery  not  being  shown  to 
be  at  a  usual  place,  Was  held  not  to  be  a  delivery  to  the  consignees  That 
decision  affords  no  authority  for  the  position  that  the  delivery  in  the  cir- 
oumstances  of  tjae  present  case  Wa£  not  in  accordance  with  the  contract 
The  case  of  Mackinnon  v.*Minchin  (9)  resembles  more  closely  the  present 
case,  the  bill  of  lading  appears  to  have  been  similar  and  there  too  the 

(i)  L.R.  2  CP    38-       (2)  7  Manning  jind  Granger,  850      (3)  6  M  H  C.R.  353. 
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consignee  difl  not  present  himself  to  take  delivery.     We  think  that  ttm 
25.   [W6]   conclusion  at  which  the  Chief  Judge  arrived  is  wrong  and  -that 
judgment  ought  to  have  been  given  for  the  defendants.    The  costs  in  this 
Court  will  be  costs  of  the  suit  and  follow  the  result. 


_  _ 

CIVIL. 

19  M.  176=6  MJLJ.  62. 
-APPELLATE   CIVIL, 

Be/ore  Sir  Arthur,  J.  H.   Collins,  Kt.,  Chief  Justice,  and 
Mr.  Justice  Parker. 


KUNHI  MAMOD  (Defendant  No.  1),  Appellant  v.  KUNHI  MOIBIN 
(Plaintiff),    Respondent*     [24th   January,    1896, J 

Muhawadan  law — Relinquish  ment  of  rights  of  inheritance — Relwquishment  executedf 
before  ancestor's  death. 

A   Muhamadan   sued  to  recover  bis   share  of  the   property  by  his  mother 
deceased.    It  appeared  that  before  her  death  he  had  by  a  registered  deed  in 
consideration  of  Rs.  150  renounced  all  his  claims  on  her  estate: 
Held,  that  the  renunciation  was  binding  on  the  plaintiff. 

[R.,  33  A.  457  (461)=8  AL  J   275=  Ind   Gis   530.] 

SECOND  appeal  against  the  decree  of  A.  Venkataramana  Pai,  Subordi- 
nate, Judge  of  Calicut,  in  appeal  suit  No.  538  of  1894,  modifying  the  decree 
of  P.  Govinda  Menon,  District  Munsif  of  Betutnod,  in  original  suit  No.  482 
of  1892. 

The  plaintiff  sued  to  recover  his  one-half  share  in  the  estate  of  his 
mother  who  died  in  1890.  The  first  defendant  wast  the  plaintiff's  brother 
and  he  pleaded  that  by  a  registered  document,  dated  the  15th  March  1884, 
and  executed  by  the  plaintiff  in  favour  of  his  mother,  the  plaintiff  had  in 
consideration  of  Rs.  150  paid  to  him  in  respect  of  the  share  in  her  estate 
to  which  he  would  become  entitled  on  her  death  acknowledged  Satisfaction 
of  all  his  claims  thereto  and  admitted  that  he  had  no  longer  any  right 
whatever  to  her  properties. 

The  Distrct  Munsif  held  that  this  instrument  was  invalid  for  the 
reason  that  the  rights  thereby  renounced  had  not  then  vested  and  he 
passed  a  decree  for  plaintiff.  This  decree  was  •onfirmed  with  a  slight 
modification  by  the  Subordinate  Judge. 

[177]  Defendant  No.  1  preferred  thip  second  appeal. 

Subramania  Sastri,  for  appellant. 

Respondent  was  not  represented. 

JUDGMENT. 

The  Courts  below  have  allowed  plaintiff  a  share  in  items  1,  3,  5,  6, 
7  and  9  in  Schedule  A  on  the  strength  of  the  decision  in  Mussumant  Kha- 
rtum Jan  v.  Mu88umat  Jan  Bebee  (1).  We  have  referred  to  the  report 
itself,  and  are  of  opinion  that  the  case  is  not  one  of  any  great  authority. 
It  is  true  that  the  majority  of  the  Muhamadan  Law  officers  expressed  the 
opinion  that  the  renunciation  was  not  valid  on  the  ground  that  the, right 
had  not  vested,  but  the  opinion  was  not  unanimous,  and  eventually  tfre 
Sadr  Court  held  that  the  receipt  of  the  money  had  Vot  been  satisfactorily 
proved.  ,Here,  however,  it  is  not  denied  that  plaintiff  received  the  money, 

*  Second  Appeal  No.  132  of  1805.  ' 
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and  there  M  the  -further  difference  that  the  right  had  vested,  but  that 
provision  was  made  for  the  mother  by  setting  apart  $ome  property,  fpr  her 
maintenance  for  her  life,  after  which  the  plaintiff  accepted  the  money 
value  Of  his  share,  Pnma  facie  there  is  nothing  illegal  in  the  transaction 
and  m  the  absence  of  clear  proof  that  it  is  forbidden  by  Muhammadan  law,  LATE 
we  (.hmk  plaintiff  should  be  held  to  be  bound  by  it  Civil* 

The, only  other  point  taken  is  as  to  the  moveables,  but  this  is  a  ques-  _^__ 
tion  of  fact  on  which  the  Subordinate  Judge  has  given  a  finding,  though  19  y, 
the  evidence  upon  which  it  is  based  is  rather  vague.  17f»6 

The  decree  must  be  modified  by  disallowing  plaintiff's  claim  to  items     M.  L.  J. 
1,  81  5,  6,  7  and  9  in  Schedule  A  and  in  other  respects  confirmed  **• 

The  appellant  will  be  allowed  the  costs  of  the  appeal 

We  do  not  interfere  with  the  award  of  costs  in  the  Courts  below 


19  M.  178. 

[178]   ORIGINAL  CIVIL 

Before  Mr.  Justice  Subramania  Ayyar. 


KUPPUSAMI  NAIDU,   Plaintiff  v    SMITH  AND  COMPANY,  Defendants  * 
[25th  October,   1895  ] 

Building    Contract  —  Breach  —  Poiver    of    re-entry  —  Certificate    of    architect,    how    far 
conclusive 

By  a  Building  contract  entered  into  between  plaintiff  and  defendants,  it  wps 
agreed  that  plaintiff  should  erect  certain  premises  on  behalf  of  the  defendants 
at  the  rates  specified  in  the  bill  of  quantities  annexed  The  agreement  provid- 
ed that  defendants  should  pay  the  plaintiff  at  the  rate  of  90  per  cent  upon  the 
value  of  work  executed  and  materials  laid  down  ad  Certified  by  the  architect, 
and  that  should  defendants  make  default  in  so  doing  for  a  period  beyond 
fourteen  day^  after  the  amount  thereof  should  have  been  certified,  plaintiff 
should  be  at  liberty  to  suspend  the  works  and  require  payment  of  all  works 
executed  and  materials  laid  down  The  agreement  further  provided  that,  if 
ihe  contractor  should  suspend  or  delay  the  performance  of  his  part  of  the 
contract,  the  defendants  might  through  their  architect  give  notice  requiring 
the  works  to  be  proceeded  with  and  in  case  of  default  on  the  part  of  the 
contractor  fpr  a  period  of  twenty-eight  days  might  enter  upon  and  lake 
possession  of  the  premises  It  was  further  provided  that  tjie  decision  of  the 
architect  with  respect  to  the  amount,  state,  and  condition  of  Ihe  works  actually 
executed  or  in  respect  to  any  questions  that  may  arise  shall  be  final  During 
the  tontimiance  of  the  works  disputes  arosg  as  to  the  amount  due  to  the 
plaintiff  although  certified  by  the  architect  as  agieed  which  the  defendants  did 
not  pay,  and  in  consequence  plaintiff  refused  to  continue  the  work  Whereupon 
defendants  after  giving  due  notice  entered  upon  the  premises  Plaintiff  sued 
for  damages  in  consequence  of  the  defendants  having  taken  possession  and 
for  the  balance  due  on  the  accounts 

Hctd,  (i)  that  the  defendants  committed  a  breach  of  the  contract  by  refusing 
to  pay  the  full  amount  due  under  the  architect's  certificate, 

.  ,  (2)  that  the  plaintiff  having  thereupon  rescinded  the  contract  which  he  was 
not,  entitled  to  do,  the  defendants  were  entitled  after  due  notice  to  enter  and 
Uke  possession  , 

;       (3)  that  in  the  absence  of  proof  of  collusion  between  the  architect  and  the 
plaintiff,   the    defendants   were    hourttl  '  by    the    architect's    certificate    as    to    the 

'  amount  due  to  ihe  plaintiff, 


;  plaint  iff  agreed  toT  build  for  the  defendants  certain  premises  under 
"written     contract,    dated  2Ut   August    1893,    whereby   William   Norman 
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Pogson  was  appointed  architect,  The  following  portions  <yt  the  said  con- 
OCT.  25.  *«M*  are  material: —  ,  ,  ,  , -,  t 

—  [179]  Paragraph  13.  "  If  the  contractor  shall  suspend  or  delay  the 

performance  of  his  part  of  this  contract,  Mefcsrs.  W:  E.  Smith  and  Com- 
pany by  and  through  their  architect  may  give  to  the  contractor  notice 
requiring  the  works  to  be  proceeded  with,  and  in  case  of  default  on  the  part 
of  the  contractor  for  a  period  of  twenty-eight  days,  it  shall  be  lawful  for 
. ira  Messrs.  W.  F.  Smith  and  Company  by  their  architect  to  enter  upon  and 
take  possession  of  the  works. 

Paragraph  14.  "  When  the  value  of  the  works  executed  and  materials 
laid  down  upon  the  site  for  use  in  executing  the  works  and  not  included  in 
any  other  former  certificates  shall,  from  time  to  time,  amount  to  the  sum 
of  Bs.  3,000  (but  not  exceed  Us.  6,000  per  mensem)  at  the  architect's  rea- 
sonable discretion,  the  contractor  shall  receive  payment  at  the  rate  of 
ninety  per  cent,  upon  such  value  certified  for  by  the  architect. 

Paragraph  16.  "  If  Messrs.  W.  E.  Smith  and  Company  shall  make 
default  in  paying  any  moneys  to  which  the  contractor  may  become 
entitled  for  a  period  beyond  fourteen  days  after  the  amount  thereof 
shall  have  been  certified,  the  contractor  shall  be  at  liberty  to  suspend  the 
works  and  to  require  payment  for  all  works  executed  and  all  materials 
laid  down,  on  the  site  and  for  any  loss  which  he  may  sustain  upon  any 
goods  or  materials  purchased  for  the  works,  and  in  such  case  the 
contractor  shall  not  be  bound  to  proceed  further  with  the  works  contracted 
for.  The  contractor  shall  be  entitled  to  such  interest  and  at  such  rate  as 
the  architect  shall  certify  upon  all  moneys  payable  to  him  payments  of 
which  have  been  unduly  delayed. 

Paragraph  17.  '*  The  decision  of  the  said  William  Norman  Pogson 
with  respect  to  the  amount  state  and  condition  of  the  works  actually 
executed,  or  in  respect  to  any  and  every  question  that  may  arise  concerning 
the  construction  of  the  present  contract  or  the  fcaid  plans  or  drawing  spe- 
cification, bill  of  quantities  for  or  in  any  wise  relating  thereto  shall  be 
final  and  binding  and  without  any  appeal  whatever.*' 

The  work  appears  to  have  been  in  progress  from  October  1893  to 
May  1894  when  the  plaintiff  stopped  building.  In  February  1894,  certain 
iron  columns  for  the  building  works  arrived  in  Madras,  and  at  the 
instance  of  Mr.  Pogson  the  defendants  advanced  Bs.  1,000  to  enable 
plaintiff  to  pay  for  them,  and  it  was  agreed  that  tjie  amount  so  advanced 
should  be  adjusted  at  the  tiitie  of  the  next  certificate,  although  there  was 
a  dispute  [180]  with  regard  to  the  mode  in  which  the  adjustment  was  to 
be  made.  The  next  certificate  for  Us.  6,840  was  granted  on  the  4th 
April  1894,  and  was  presented  to  defendants  who  paid  on  the  6th  April 
Rs.  200,  and  on  the  7th  April  Us.  3,600;  but  further  payments  were  post* 
poned  pending  the  receipt  of  some  information  from  the  architect,  who 
furnished  an  account  showing  that,  after  deducting  Rs.  10,226  already 
received  by  the  plaintiff  up  to  4th'  April  including  the  Rs.  1,000  paid  on 
16th  February  for  the  iron  columns,  the  balance  due  to  plaintiff  was 
Rs.  7,082-8-0.  With  regard  to  further  payment  on  this  certificate,  disputes 
arose  and  eventually  on  14th  April  defendants  paid  the  plaintiff  a 
further  sum  of  Rs.  2,140,  making  up  the  total  payments  oa  this  certificate 
to  Rs.  5,840  out  of  Rs.  6,840,  the  total  amount  due  undor  the  certificate 
less  ten  per  cent,  provided  by  the  contract.  The  deficiency  of  Rs.  1,000 
seems  to  have  arisen  from  the  fact  that,  the  defendants  deducted  this 

amount    from    the    money  due  u&der  this  certificate,  while  the  plaintiff 

• 
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alleged  aa  the  Court  found,  that  credit  had  already  been  given  to  defend- 
ants for  this  Rs.   1,000  by  the  architect  when  giving  his  previous  certi- 
ficate.      Further  correspondence   ensued   in   which   the   Architect   tried    to 
convince  the  defendants  of  their  mistake  but  without  effect;  and  on  the     Q_  j  _ 
21&t   May  the  plaintiff  gave  notice  to  the  defendants  that   he   suspended        ^  !? 
work  and  a&ked  for  the  settlement  of  all  his  accounts  within  ten  days.     On      r  vi 
the  31st  May  plaintiff  wrote  insisting  on  payment  of  the  amount  of  the  ' 

certificate  in  full,  and  defendants  wrote  to  the  architect  asking  him  to  tell  19  M  itt 
the  plaintiff  that  they  would  pay  him  Rs  1,000  less  10  per  cent  On  the 
1st  June  plaintiff  wrote  to  the  architect  that  he  wanted  to  be  paid  the  full 
amount  as  per  bill  of  works.  On  the  5th  June  the  defendants  wrote  to  the 
plaintiff  that  if  he  delayed  in  proceeding  with  the  work  for  twenty-eight 
days  they  will  take  possession  of  the  premises  and  proceed  to  complete  the 
work.  On  the  6th  July  the  defendants  offered  through  the  architect  to 
pay  the  plaintiff  Rs.  2,500  on  condition  he  resumed  work  at  once  On 
the  9th  July  plaintiff  replied  saying  that  the  matter  was  in  the  hands  of 
his  solicitor  On  the  10th  July,  defendants  took  possession  of  the 
premises. 

Mr.  J.  H.  M.  Ryan  and  Mr    F.  H    Baltewell,  for  plaintiff 

Mr.  K.  Brown  and  Mr    R.  F.  Grant,  for  defendants 

JUDGMENT. 

The  plaintiff  Coopooswamy  Naidu  suefc  the  defendants  Messrs.  Smith 
and  Company  for  the  sum  of  Rs.  21,984-13-4  [181]  said  to  be  due  to  him 
in  consequence  of  their  having  broken  the  contract  entered  into  by  him 
with  them  on  the  23rd  August  1893,  with  reference  to  the  construction  of 
their  new  premises  on  which  he  had  been  working  from  October  1893  till 
May  1894  when  he  stopped  building  The  defendants  deny  the  breach 
alleged  and  their  liability  to  pay  the  amount  claimed  The  main  ques- 
tions for  determination  are  (1)  Did  the  defendants  break  the  contract?  (2) 
What  amount  if  any  are  they  bound  to  pay?  These  questions  involve 
the  decision  of  certain  subsidiary  points  which  will  be  dealt  with  in  their 
proper  place  under  the  respective  heads.  Now  as  to  the  first  question  the 
facts,  so  far  as  they  are  material  to  it,  appear  so  clearly  m  the  written 
communications,  which  passed  from  time  to  time  between  the  parties  and 
between  one  or  other  of  them,  and  Mr.  Pogson  appointed  as  the  architect 
of  the  building  that  for  a  clear  comprehension  of  them  I  need  scarcely  do 
move  than  set  out  the  correspondence  quoting  the  words  of  the  particular 
communications  when  necessary  and  add  my  own  observations  as  to  the 
two  or  three  circumstances  about  which  there  is  some  dispute. 

It  is  sufficient  to  begin  with  what  occurred  since  February  1894.  In 
that  month,  certain  iron  columns  which  had  been  ordered  by  the  plaintiff 
arrived  at  Madras.  Though  according  to  the  contract  the  defendants  were 
not  bound  to  pay  the  plaintiff  any  money  except  for  work  actually  execut- 
ed or  materials  laid  down  upon  the  site  of  the  building  and  certified  to  by 
the  architect,  yet,  at  the  instance  of  Mr.  Pogson,  the  defendants  advanced 
to  the  plaintiff  on  the  16th  February  Rs.  1,000  to  enable  him  to  pay  for 
the  laid  columns.  That  the  amount  was  to  be  adjusted  at  the  time  of  the 
next  certificate  is  admitted  by  both  parties,  although  there  is  a  dispute  as 
to  the  particular  mode  in  •  which  the  adjustment  was  to  be  made.  On 
behalf  of  the  plaintiff  it  is  sought  to  be  established  that  Mr.  Pogson  was 
to  give  credit  for  the  said  amount  and  give  a  certificate  for  the  balance, 
on  behalf  of  the  defendants  it  it  urged  that  the  understanding 
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jjog      that  they  themselves  should  deduct  tjte  amount  when  payment  on  apcount 

O^Xg    °*  ^e  next  certificate  is  made.     Oral  evidence  has  been  adduced  fn  sup- 

*__    '  port  of  these  respective  contentions,     But  I  am  not  inclined  to  accept  eijbher 

ORIGI-     vers*on-     My  opinion  is  that  at  the  time  the  advance  waj&  made  ^either 

NJ?7~     party  thought  it  necessary  to  define  that  in  adjusting  the  amount  the  pro- 

CIVIL      oe^ure  was  to  be  the  one  [182]  or  the  other.     And  considering  that  th§ 

adjustment  was  to  take  place  without  much  delay,  it  is  hardly  likely  that 

it  M.  173.  ^e  Par^ea  felt  any  necessity  for  bein§  so  precise  in  the  matter  as  they  are 

now  anxiou^  to  make  out.     If  any  distinct  arrangement  was  entered  intp 

atout   the   money,    some   writing   would   have   passed   stating   tiie   exact 

understanding   which   would   not   have   been   left   to   depend    upon   mere 

memory.     I  believe  there  was  no  definite  agreement  in  the  matter,  a  view 

which  is  confirmed  by  Mr,  Pogson *s  letter  of  the  15th  February,  wherein 

he  ask3  the  defendants  to  pay  the  amount  on  account  as  well  as  by  Exhibit 

41,  the  plaintiff's  receipt  for  it  dated  the  16th,  in  which  the  payment  is 

endor&ed  in  similar  terms. 

The  next  certificate  previously  spoken  of  was  granted  on  the  4th  April 
1894,  Exhibit  C,  and  was  presented  by  the  plaintiff  to  the  defendant,  who 
paid  him  on  the  6th,  Rs.  200  and  on  the  7th,  Rs.  3,500.  They  appear  to 
have  postponed  further  payment  pending  the  receipt  of  some  informa- 
tion for  which  they  had  applied  to  Mr.  Pogson.  He  says  that  he 
sent  them  Exhibit  DD  which  is  headed  "  items  of  works  comprising 
the  third  instalment  of  payment  "  and  which  shows  that,  after  deducting 
Rs.  10,226  received  by  the  plaintiff  up  to  the  4th  April  including  the 
Rs.  1 ,000  paid  on  the  16th  February  for  the  iron  columns,  the  balattcc  due 
to  him  was  Rs.  7,082-8-0.  The  defendants  say  that  Exhibit  DD  never 
reached  them,  but  it  seems  to  me  they  are  wrong  in  saying  so.  I  think  that 
this  is  the  enclosure  referred  to  in  Exhibit  CC  written  by  the  defendants  to 
Mr.  Pogson  on  the  9th  April  and  which  runs  "  with  reference  to  the 
"  enclosure  and  at  the  request  of  Mr.  Cormac  (tha  clerk  of  the  works 
"  appointed  by  the  defendants)  we  have  to  return  the  certificate  and  to 
"  ask  that  you  will  be  BO  good  ns  to  alter  the  amount  to  Rs.  5,885."  For 
the&e  figures  appeared  to  have  been  arrived  at  by  deducting  from 
Rs.  7,082-8-0,  the  sum  of  Rs.  1,000  and  the  10  per  cent,  (a  deduction  pro- 
vided for  under  paragraph  18  of  the  contract)  on  the  balance  Rs.  6,082-H-O. 
The  exact  sum  would  be  Rs.  5,374-8-0  instead  of  Rs.  5,885.  What  the 
small  difference  of  Rs.  10-8-0  consisted  of  does  not  appear,  'but  the 
language  of  Exhibit  CC  clearly  points  to  the  enclosure  being  different 
from  the  certificate  which  the  defendants2  wanted  to  be  modified.  How- 
ever this  may  be  on  the  very  next  day  Mr.  Pogson  addressed  the  defend* 
ant  Exhibit  EE  which  ought  to  be  quoted.  He  Writes  "  I  measured  tip 
*  the  works  and  send  you  the  bill  of  quantities,  Exhibit!  FF).  >  f!83]  The 
present  value  of  the  works  is  Rs.  19,491  accordingly  the  certificate  ;  I 
granted  for  Rs.  7,600  is  quite  reasonable  and  fair.  I  trust,  under  these 
circumstances,  you  will  pay  the  amount  certified  for.  I  went  .over  J>he 
amount  with  Mr.  Cormac  here  yesterday  and  this  morning  my  measure- 
ments show  that  my  certificate  valuation  is  below  the  value."  tOn  the 
14th  April  the  defendants  paid  the  plaintiff  Rs.  2,140,  which  brought 
up  the  total  payment  to  Rs.  5,840.  On  the  same  days  they  wrote  to 
Mr.  Pogson  "  we  have  paid  to  Mr.  Coopoo^wainy  as  per  your  certificate 
"  We  have  done  this  under  protest  ther£  being  several  items  in'  the 
"bill  (FF)  that  will  have  to  be  adjusted  on  your  retuarn  tb  Madras/' 
In  making  the  statement  "we  have  >paid  Coopooawamy  aa  per  .your 
certificate,"  the  defendants  seem  to  have  ignored  the  fact  that  Mr.  ~ 
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had  already  included  the  B&  1,000  paid  in  February  in  the  Bs.  10,226  for 
which  he  gave  credit  to  the  defendants  in  arriving  at  the  balance  in  n 
Exhibits  DD  and  PP,  and  to  have  thought  that  they  were  entitled  to 
treat  thafc  amount  as  a  payment  towards  the  amount  of  Exhibit  C  For 
otherwise  the  defendants  would  have  had  to  pay  the  plaintiff  BB  6,840, 
i.e.,  the  amount  of  the  certificate  less  10  per  cent  The  plaintiff,  however,' 
was  not  satisfied  and  he  wrote  to  the  defendants  on  the  21st  April  com- 
plaining that  he  had  not  received  full  payment  (Exhibit  D)  The  \Q~rji~\7B 
defendants'  reply  to  this  dated  the  same  day  runs.  "  Tn  reply  to  your 
11  docket  we  consider  the  amount  of  Mr.  Pogson's  certificate  has  been  fully 
11  paid.  As  regards  the  Bs.  1,000  advanced  you  for  iron  work,  Mr.  Pogson 
at  the  time  said  it  was  to  be  deducted  from  your  nexfc  bill,  this  we  have 
11  done;  until  Mr.  Pogson's  return  we  can  do  nothing  in  the  matter."  On 
the  28th  April  the  plaintiff  wrote  to  Mr.  Pogson  that  he  had  received  only 
Bs  5,840,  and  asked  him  to  give  a  fresh  certificate  to  enable  him/  to  get 
full  amount  for  works  done  up  to  that  date.  In  forwarding  the  said 
letter,  Mr  Pogson  wrote  on  the  same  day  to  the  defendants  thus  "  I 
herewith  enclose  a  letter  from  your  contractor,  wherein  he  says  that  he 
has  only  received  part  of  the  payment  of  my  certificate,  I  cannot 
understand  this,  for  on  the  21st  instant  you  write  to  *ne  and  say  that 
you  have  paid  him  the  full  amount  of  Bs  6,700  (?  7,600)  less  of  course 
10  per  cent  as  per  agreement  I  think  there  must  be  some  misunder- 
standing, so  kindly  explain  "  The  defendants  do  not  appear  to  have 
answered  Mr  Pogson  at  once,  They  however  raote  to  him  on  the  14th 
[1M]  May  (Exhibit  JJ)  wherein  after  taking  oojection  lo  several  items 
mentioned  in  the  bill  of  works  conclude  with  the  observation  that  they 
had  deducted  out  of  the  amount  of  the  certificate  Bs  1,000  advanced 
for  the  iron  work.  On  the  7th  May,  Mr.  Pogson  replied  by  Exhibit 
KK,  in  which  he  enters  into  an  explanation  as  to  the  items  objected 
to  by  the  defendants,  which  it  is  unnecessary  to  repeat  But  his  observa- 
tions as  to  the  Bs.  1,000  ought  to  be  quoted.  He  say&  "  In  regard 
to  the  Bs  1,000  advance  for  iron  works,  the  figure  your  clerk  gave  me 
from  your  ledger  was  Bs  10,226,  which  included  this  advance  In 
consideration  that  I  granted  only  Bs  7,600,  m  lieu  of  the  actual  amount 
of  Bs.  9,265-9-11.  I  fail  to  see  why  you  should  dispute  my  certificate 
at  all.  The  contractor  complained  bitterly,  because  I  would  not  grant 
him  the  full  amount  of  BB.  9,265-9-11  and  says  it  is  impossible  for 
him  to  advance  the  works  unless  his  dues  are  paid  m  whole,  however  1 
refused  to  listen  to  his  pleadings.  You  may  fully  depend  upon  me  that  1 
will  not  be  too  lenient  in  granting  him  excess  payment  as  I  fully  know 
and  feel  that  I  am  responsible  for  all  money  spent.  On  the  other  hand, 
I  must  ask  you  to  remember  the  terms  of  the  agreement,  wherein,  it 
says  that  the  architect  shall  decide  the  amount  due  to  the  contractor 
and  that  his  decision  shall  be  final  and  binding  and  without  appeal 
See  clause  17  The  keeping  back  of  the  payments  on  certificate  beyond 
fourteen  days  exposes  you  to  the  contractor's  enforcing  Clause  16  and 
breaking  the  agreement,  and  this  is  what  I  Seriously  wish  to  avoid." 
But  the  explanation  had  no  immediate  effect  upon  the  defendants,  and  the 
plaintiff  on  the  21st  May  gave  notice  to  the  defendants  that  he  suspended 
work  and  asked  for  a  settlement  of  ail  his  accounts  within  ten  days 
(Exhibit  G).  On  the  next  dtfy  Messrfc.  Barclay,  Morgan  and  Orr  replied 
on  behalf  of  the  defendants  stating  that  the  latter  had  committed  no  de^ 
fault  (for  which  a  reason  is  assigned  by  the  solicitors  which  I  shall  consi- 
der later  on)  and  palling  upon  the  plaintiff  to  proceed  with  the  works  at 
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once,  and  on  his  failing  to  do  so,  that  will  be  treated  as  a  breach  of  his 
OCT.  1&*  agreement  and  the  contract  pu$  an  end  to.    On  the  31st  May,  the  plaintiff 

L-.      answered    by    Exhibit    J,  , wherein  he  inj&isted  upon  cpmplianoe  with  his- 

ORIGI-    previous   demand.    The   defendants  relented   and   wrote   to   Mr.    Pogson 

NAL       asking  him  to  tell  the  plaintiff  th$t  they  would  pay  him  Rs.  1,000  less  10 

CIVIL.    Per  cen^  K  ke  would  call  on  them  (Exhibit  K).    But  the  plaintiff  on  the 

"     1st  June  wrote  to  Mr.   [188]  Pogson  that  he  wanted  to  be  paid  the  full 

19  M.  178.  amount  as  per  bill  of  works  FF.  On  the  5th  June  the  defendants  wrote 
to  the  plaintiff  that,  if  he  delayed  in  proceeding  with  the  work  for  28  days, 
they  will  take  possession  of  the  premises  and  proceed  to  complete  the 
work.  The  plaintiff,  however,  took  no  notice  of  the  communication.  On 
the  6th  July  the  defendants  offered  through  Mr.  Pogson  to  pay  the  plaintiff 
Rs.  2,500  on  condition  he  resumed  work  at  once.  On  the  9th  July,  the 
plaintiff  replied  to  say  that  the  matter  was  in  the  hands  of  his  solicitors 
Messrs.  Branson  and  Brandon  (Exhibit  P).  This  was  sent  by  Mr. 
Pogson  to  the  defendants  on  the  llth,  and  they  took  possession  on  the 
12th. 

Having  thus  stated,  though  at  some  length,  nearly  all  that  appears  to 
me  to  be  necessary  for  the  proper  understanding  of  the  question  under 
consideration,  I  shall  now  proceed  to  deal  with  the  points  at  issue. 

Now  the  plaintiff's  contention  is  that  the  defendants  broke  the 
contract  by  withholding  payment  of  the  Rs.  1,000  required  to  ma,ke  up 
the  Rs.  6,840  due  to  him  under  the  certificate  (Exhibit  C)  less  10  per 
cent,  and  secondly  by  taBhag  possession  of  the  premises  on  the  12th  July 
and  proceeding  with  the  work.  I  shall  first  take  up  the  former  contention. 
The  answer  of  the  defendants  to  this  is  that,  according  to  the  proper 
construction  of  the  14th  paragraph  of  the  contract,  the  plaintiff  was  not 
entitled  te  claim  in  any  one  month  payment  of  more  than  R&.  5,400,  i.e., 
Rs,  6,000  less  10  per  cent.  The  portion  of  the  said  paragraph  material 
for  the  present  purpose  runs,  "  when  the  value  of  the  works  executed  and 
materials  laid' down  upon  the  site  for  use  in  executing  the, works  and  not 
included  in  any  other  former  certificate  shall,  from  time  to  time, 
amount  to  the  sum  of  Rs.  3,000,  but  not  exceed  Rj&,  6,000  per  mensem 
at  the  architect's  reasonable  discretion,  the  contractor  shall  receive  pay- 
ment at  the  rate  of  90  per  cent,  upon  such  value  certified  by  the  architect 
until  the  value  of  the  works  actually  executed  shall  amount  to  50  per  cent, 
of  the  full  amount  of  the  contract."  The  manifest  and  immediate  object 
of  the  clause  is  to  point  out  how  the  architect  should,  in  granting 
certificates  during  the  progress  of  the  building,  distribute  the  value  of  the 
work  done  or  materials  laid  down  upon  the  site  over  the  period  that  may 
elapse  between  the  commencement  of  the  work  and  the  time  wjien 
the  value  of  the  works  actually  executed  comes  up  to  50  per  cent, 
of  the  full  amount  of  the  contract,  as  is  unquestionably  shown  by 
[188]  the  existence  in  the  clause  of  the  term  "  per."  That  the  above  is 
the  porrect  interpretation  of  the  term  will  appear  from  the  judgment"  of 
Lord  Selborne  in  Pryee  v,  Monmouthshire  Canal  and  Railway  Com- 
panies (1)  where  in  construing  the  words  "  per  ton  per  mile  not  exceeding," 
the  following  passage  occurs:  "  And  I  agree  with  Lord  Justice  James  that 
"  the  Latin  preposition  '  per,1  as  it  i<*  adopted  into  our  popular  language 
11  and  as  it  is,  here  ufeed,  properly  and  primarily  signifies  the  distribution 
"  of  the  charge  over  the  whole  aggregate  weight  of  goods  for  the  whole 

"^ r  (i)  L.R.  4  App.  Cases,  216,  - 
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M  aggregate  distance  that  they  are  conveyed  tons  and  miles  being  mention-       1AQB; 
1 '  ed  only  as  common  measures  of  weight  and  distance  convenient  for  the  OCT.  2$. 
"  measurements   which   this  maximum   scale   would   necessarily   require.'1       — 
And  it  is  hardly  necessary  to  say  that  the  term  has  the  same  meaning     Qft|0t- 
when  it  is  used,  as  it  here  is,  with  reference  to  a  word  denoting  time,  aa       ^41. 
it  has  when  it  governs  words  indicating  quantity  or  distance  as  it  did  in     CIVIL. 

the  case  above  referred  to.  

To  illustrate  my  meaning,  suppose  the  plaintiff  had  laid  down  upon  19M.  I7§* 
the  premises,  in  the  very  first  month  he  commenced  to  work,  materials  of 
the  value  of  Rs  12,000.  The  architect  would  have  had  to  distribute  the 
amount  over  that  and  the  next  month,  and  give  to  the  plaintiff,  if  he 
applied  for  it,  one  certificate  for  half  the  amount  in  the  former  and  another 
for  the  remainder  in  the  latter  month  But  suppose  the  plaintiff  had 
chosen  to  wait  and  asked  at  the  end  of  the  two  months  one  certificate 
for  the  whole  amount,  could  the  architect  have  refused  to  comply  with  the 
request?  On  the  face  of  the  clause  in  question,  I  fail  to  see  anything  to 
prevent  the  grant  of  such  a  certificate.  And  considering  that,  by  multi- 
plying the  maximum  mentioned  in  the  clause  by  the  number  of  months 
which  have  expired  since  the  commencement  of  the  work,  the  defend- 
ants could  ascertain  the  possible  limit  of  their  liability  to  the  contractor, 
I  do  not  see  what  reasons  there  are  for  thinking  that  they  were  not  ex- 
peoted  to  be  ready  to  meet  such  liability  If,  however,  the  intention  was 
as  alleged  on  behalf  of  the  defendants  that  whatever  the  amount  of  a 
certificate  or  certificates  granted  in  accordance  with  the  rules  laid  down 
for  the  architect's  guidance  may  be,  the  defendants  had  not  to  pay  more 
than  a  certain  amount  in  any  one  month,  why  was  that  not  stated  in 
plain  and  unambiguous  language?  A  few  words  such  as  [187]  "  pro- 
vided Messrs  Smith  and  Company  shall  not  be  liable  to  pay  in  any  one 
month  a  sum  exceeding  "  would  have  aptly  conveyed  the  alleged  inten- 
tion. But  why  instead  of  that  simple  course,  this  round-about  and  to 
my  mind  almost  unintelligible  way  of  expressing  the  alleged  intention  was 
adopted,  I  find  it  difficult  to  understand  It  is  quite  true  that  the 
direction  to  the  architect  to  distribute  the  amounts  to  be  certified  in  the 
manner  prescribed  would,  in  some  measures,  affect  the  amounts  to  be 
paid  until  the  50  per  cent  limit  is  reached.  But  that  would  be  only  as 
an  indirect  result  of  the  provisions  which  were  inserted  for  a  different 
purpose  The  construction  suggested  on  behalf  of  the  defendants  makes 
what  would  thus  be  consequential  and  secondary  the  primary  object  and 
involves  a  serious  modification  of  the  sense  of  the  clause  according  to  its 
ordinary  and  grammatical  interpretation  Moreover  the  conduct  of  the 
defendants  themselves  shows  that  the  construction  suggested  on  their 
behalf  is  an  afterthought  During  the  cross  examination  of  the  plaintiff 
the  learned  Senior  Council  for  the  defendants  wanted  to  be  allowed  to 
prpve  by  oral  evidence  that  the  words  "  but  not  exceed  Rs  6,000  "  in 
the  paragraph  in  question  were  inserted  for  the  express  purpose  now 
alleged.  If  this  were  a  fact  one  would  expect  that  the  defendants  would 
have  taken  the  present  objection  the  moment  the  certificate  (Exhibit  C) 
was  presented  for  payment.  But  singularly  enough  in  none  of  the  letter^ 
to  the  plaintiff  or  to  Mr  Pogson  is  there  a  word  about  it.  It  was  left 
for  their  solicitors  to  make  the  discovery  for  the  construction  in  question 
is  first  suggested  in  their  letter  to  the  plaintiff,  dated  the  22nd  May  1894. 
Exhibit  H,  already  referred  to.  I  have  therefore  no  hesitation  in  holding 
that  the  defendants'  contention  is  unsustainable,  and  that  in  refusing 
to  pay  for  more  than  fourteen  dayg  allowed  by  the  contract  the 
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to  the  plaintiff  under  Exhibit  C  even  after  it  was  pointed 
ou*  by  Mr.  Pogson  that  the  advance  for  the  iron  columns  had  been  includ- 
ed  in  Rs.  10,226  for  which  he  had  given  the  defendants  credit  in  framing 
^he  certifi°ate,  they  broke  one  of  the  terms  of  the  contract* 

The  second  point  is  whether  there  was  a  further  breach  of  contract 
CIVIL,     on  the  part  of  the  defendants  in  their  having  entered  into  possession  in 
-      the  middle  of  July  for  the  purpose  of  taking  steps  to  complete  the  works, 
It  M.  it*    which  had  been  at  a  standstill  since  22nd  May.     The  contention  of  the 
plaintiff  is  that  in  consequence  of  the   [188]   defendants'   failure  to  pay 
the  Rs.   1,000  he  suspended  the  work,   but  temporarily  under  paragraph 
16  of  the  contract  and  that  the  defendants'  interference  during  the  period 
of  suspension  was  not  lawful.     The  contention  on  the  other  side  is  that 
the   suspension   was   not   merely   temporary    that   there   was   a   complete 
cessation  of  work  and  recission  of  the  contact  and  that  their  taking  pos- 
session was  lawful  I  agree  with  the  defendants  on  grounds  which  I  shall 
now  consider  seriatim. 

In  the  first  place  I  am  of  opinion  that  the  plaintiff  did  not  merely 
suspend  the  work  for  a  time,  but  that  he,  in  consequence  of  the  defend* 
ants'  default,  rescinded  the  contract  as  he  was  empowered  to  do  under 
the  paragraph  referred  to,  which  after  providing  that  the  plaintiff  may 
suspend  the  work  and  demand  payment  of  moneys  due  to  him  adds  "  and 
in  such  case  the  contractor  shall  not  be  bound  to  proceed  further  with 
the  works."  That  the  plaintiff  did  enforce  this  clause  is  clear  from 
Exhibit  G,  wherein  on  the  21st  May  he  wrote  to  the  defendants  -i  I  beg 
you  will  take  notice  that  I  have  suspended  all  works  connected  with 
your  new  building  as  you  have  failed  to  fulfil  several  considerations 
written  in  the  agreement,-  dated  21st  August  1898,  and  I  am  also 
afraid  to  continue  the  work  further  as  you  have  more  than  once  in- 
terfered with  me  against  the  agreement,  and  I  therefore  beg  you  will 
be  pleased  to  settle  all  my  accounts  connected  with  the  above  work 
within  ten  days  from  this  day,  after  which  I  am  not  responsible  for 
the  loss  or  damage  sustained  by  your  property  in  the  new  premises.1' 
Even  if  I  were  in  error  in  inferring  from  the  said  letter  that  the  plaintiff 
intended  to  enforce  the  clause  of  paragraph  16  quoted  above,  it  seems, 
to  me  that  the  letter  coupled  with  his  subsequent  conduct  brings  the 
case  within  the  latter  part  of  the  rule  laid  down  in  Mersey  Steel  and 
Iron  Company  v.  Naylor  Benzon  and  Co.  (1)  where  Lord  Selbourne  states 
it  thus  "  according  to  the  authorities,  and  according  to  sound  reason 
"  and  principle  the  parties  might  have  so  conducted  themselves  as  to 
41  release  each  other  from  the  contract  and  that  one  party  might  have  BO 
"  conducted  himself  as  to  leave  it  at  the  option  of  the  other  party  to  relieve 
41  himself  from  a  further  performance  of  the  contract."  Admittedly  sub- 
sequent "  to  the  date  of  G  the  plaintiff  was  requested  several  times  to 
go  on  [189]  with  the  work;  but  he  persistently  refused  to  comply  with  the 
"  demand.  The  fair  inference  to  be  drawn  from  it  is  that  he  treated  the 
contract  as  at  an  end  in  consequence  of  the  default  of  the  defendants, 
who  though,  of  course,  liable  to  pay  him  according  to  the  contract  what 
was  still  then  due  to  him,  were,  however,  thereby  released  from  liability 
to  future  performance.  Another  ground  on  which  the  resumption  of 
possession  is  justified  is  that  the  defendants  being  dissatisfied  with  the  sus- 
pension of  the  work  gave  the  plaintiff  under  paragraph  13  0f  the  contract 
notice  (Exhibit  N)  on  the  5th  June  calling  upon  him  to  go  on  with  the 

(i)  L.R.  9^PP-  Cases,  434, 
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work  and  as  the  plaintiff  did  nothing  for  more  than  the  28th  days  specified 
'in  the  paragraph,  the  defendants  had  every  right  to  enter  irito  possession  QcT^25 
which  they  accordingly  did  These  facts  are  admitted  and  the  provisions 
relied  upon  in  my  opinion  entirely  support  the  defendants'  contention. 
Should  it  however  be  thought  that  paragraph  16  of  the  contract  must  be 
read  independently  of  13  and  that  the  provisions  of  the  latter  are  inappli- 
cable to  suspension  under  the  former,  even  then,  it  cannot,  1  think,  be  

rightly  argued  that  the  plaintiff  was  entitled  to  stop  the  work  as  long  as  tj  M.  175, 
he  pleased,  simply  because  paragraph  16  specifies  no  time  during  which 
such  suspension  may  last  For  "  the  fact  that  time  IB  not  specified  or  not 
11  So  specified  as  to  be  of  the  essence  of  the  contract  does  not  affect  the 
"  general  right  of  either  party  to  require  completion  on  the  other  part 
"  within  reasonable  time  and  give  notice  of  his  intention  to  rescind  the 
contract  if  the  default  is  continued  "  Pollock  on  Contracts,  6th  edition, 
488,  Green  v  Sevin  (1)  Moreover  it  having  been  held  that  the  Court  may 
infer  from  the  nature  of  a  contract,  even  though  no  time  be  specified  for 
its  completion,  that  time  was  intended  to  be  of  its  essence  to  this  extent, 
that  the  contracting  party  is  bound  to  use  the  utmost  diligence  to  perform 
his  part  of  the  contract,  Macbrayde  v  Weekes  (2)  having  regard  to  the 
fact  that  any  delay  in  cases  like  the  present  would  prove  detrimental  to 
the  building  owner  and  taking  also  into  consideration  that  in  cases  falling 
within  paragraph  13,  delay  for  more  than  four  weeks  after  notice  is 
expressly  made  improper,  I  think  the  refusal  by  the  plaintiff  to  go  on 
with  the  work  from  22nd  May  to  the  middle  of  July  was,  according  to  the 
authorities,  such  as  to  entitle  the  [190]  defendants  to  rescind  the  contract 
and  enter  into  possession  I  accordingly  hold  that  there  was  no  breach  of 
contract  on  the  part  of  the  defendants  in  having  done  so 

The  next  question  is  as  to  the  amount  to  which  the  plaintiff  is  entitled. 
The  claim  for  Rs  12,000  stated  to  be  the  damages  due  to  the  plaintiff 
in  consequence  of  the  defendants  having  taken  possession  in  July  fails, 
as  I  have  arrived  at  the  conclusion,  that  the  resumption  of  possession 
was  rightful. 

The  remaining  question  is  what  IB  the  amount  due  to  the  plaintiff  by 
the  defendants  on  account  ot  their  failure  to  pay  the  Rs.  1,000,  the  balance 
due  under  the  certificate  (Exhibit  C)  and  the  consequent  breach  of  con- 
tract. The  plaintiff's  right  in  this  respect  is  clearly  defined  in  paragraph 
16  of  the  contract  itself,  which  entitles  him  only  "  to  payment  for  all 
11  works  executed  and  for  all  materials  laid  down  on  the  site  and  for  any 
"  loss  which  he  may  sustain  upon  any  goods  or  materials  purchased  for 
"  the  works."  These  explicit  provisions,  however,  have,  for  some  reason 
or  other,  not  been  attended  to  in  framing  the  plaint,  the  schedule  to  which 
does  not  state  the  value  of  work  done  or  the  materials  laid  down  upon  the 
.site  or  loss  sustained,  but  instead  gives  the  prices  of  materials  alleged 
to  have  been  purchased  and  details  of  other  expenses  said  to  have  been 
incurred  by  the  plaintiff  in  connection  with  the  building  in  general  And 
nearly  half  the  time  taken  up  by  the  trial  was  spent  in  investigating  the 
question  of  the  truth  and  correctness  of  the  statements  in  the  said 
schedule.  In  thus  departing  from  the  plain  directions  of  the  contract  the 
plaintiff  has  followed  an  entirely  erroneous  course  and  consequently  I 
refrain  from  discussing  the  evidence  adduced  with  respect  to  this  part  of 
the  €886.  I  would  only  observe  that,  even  if  I  were  of  opinion  that  the 
elaim  thus  made  by  the  plaintiff  were  regular,  I  should  hesitate  very  much 

(i)  L.   R.   13  Ch.   D,  599  (2)  22  Beav    533- 
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*°  a^ow  to  without  considerable  reductions,  since  the  oital  evidence  in 
BUPP01*  °*  i*,  which  is  chiefly  that  of  the  plaintiff,  has  to  be  received  with 
great  caution  as  his  cross  examination  clearly  shows,  and  since  the 
accounts  (Exhibit  2  series)  produced  to  corroborate  the  oral  testimony 
appear  to  be  books  not  kept  in  the  usual  course  of  business,  but  prepared 
in  view  to  this  litigation.  (His  Lordship,  after  discussing  the  evidence 
for  plaintiff,  as  to  the  amount  due  and  declining  to  act  upon  it*  continued 
«w  follows):  — 

[191]  I  now  pass  to  consider  that  of  Mr.  Stephens,  called  on  behalf 
of  the  defendants.  I  am  unable  to  accept  this  either,  except  as  to  the 
items  appearing  at  the  end  of  Exhibit  44,  and  amounting  to  Rs.  2,960-12-7, 
the  correctness  of  which  I  see  no  reason  to  question.  In  coming  to  this 
conclusion,  I  am  not  to  be  understood  as  in  any  way  doubting'  Mr. 
Stephens'  veracity;  for  he  appeared  to  me  to  be  a  disinterested  and 
straightforward  witness.  But  as  observed  by  Denman,  J.,  in  Stevenson 
v.  Watson  (1),  "  it  frequently  happens  that  there  will  be  skilled  architects 
"  called  on  one  side  and  on  the  other,  who  very  often  honestly  differ  as 
"  to  the  proper  mode  of  measuring  up  and  disagree  to  the  extent  of 
"  hundreds  of  pounds  as  to  what  is  owing  under  a  bill  of  quantities/'  Fur- 
ther the  evidence  of  architects  as  to  valuation  is  in  truth  expert  testimony, 
which  the  Court  has  little  means  of  testing  except  perhaps  where  the 
conduct  of  the  parties  interested  furnishes  some  sort  of  guide  to  forming 
an  opinion  in  the  matter  as,  I  think,  is  the  case  in  the  present  instance. 
Testing  it  in  this  way,  though  Mr.  Stephens'  measurements  appear  to  be 
very  accurate,  his  rates  I  conclude,  are  lower  than  they  should  be.  For, 
if,  as  Mr.  Stephens  thinks,  that  up  to  the  10  April  the  work  executed  arid 
materials  laid  down  upon  the  site  amounted  to  only  about  Es.  13,600  in 
round  numbers  it  is  scarcely  likely  that  the  defendants  who,  from  the 
correspondence  produced  in  this  case,  appeared  to  have  exercised  great 
watchfulness  over  the  works,  notwithstanding  the  employment  by  them  of 
Mr.  Pogson  and  a  competent  clerk  of  the  works  Mr.  Cormac,  lately  an 
Assistant  Engineer  in  the  Public  Works  Department,  would  not  only  have 
paid  the  plaintiff  over  Rs.  15,000,  but  also  consented  to  give  him  the 
further  sum  of  Rs.  2,500,  which  they  offered  through  Mr.  Pogson  on  the 
6th  July  (Exhibit  O). 

It  remains  for  me  to  deal  with  Exhibit  FF,  dated  the  10th  April,  sub- 
mitted by  Mr.  Pogson  in  his  capacity  of  architect  under  the  contract  to 
the  defendants  in  consequence  of  the  objections  taken  by  them  to  Exhibit 
DD  and  the  certificate  (Exhibit  C)  and  which  (FF)  was  clearly  intended  to 
be  a  decision  (see  Exhibit  KK)  under  paragraph  XVII  of  the  contract, 
whereby   the   architect's   decision    "  with   respect   to   the   amount,    state 
and  condition  of  the  works  actually  executed  or  in  respect  to  any  and 
every  question  that  may  arise  concerning  the  construction  of  the  [198] 
present  contract  or  the  said  plans  or  drawing  specification  bill  of  quanti- 
ties for  or  in  anywise  relating  thereto  shall  be  final  and  binding  and 
without  toy  appeal."    The  defendants  impeach  this  valuation  on  the 
ground  of  collusion  between  Mr.  Pogson  and  the  plaintiff.     The  only  alle- 
gation made  in  support  of  the  plea  of  collusion  is  that  there  was,  un- 
known to  the  defendants,  a  contract  between  Mr.  Pogson  and  the  plaintiff, 
that  the  latter  was  to  pay  the  former  2}  per  cent,  on  the  estimated  value 
of  the  buildings  for  his  services  as  a  quantity  surveyor  and  that  such 

(i),L.R.  4  C.P.D.  161. 
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contract  gave  Mr  Pogflon  an  interest  which  rendered  him  incompetent 
feo  give  a  binding  decision.  On  behalf  of  the  plaintiff  the  existence  of 
the  alleged  agreement  is  denied.  But  assuming  for  argument  that  there 
was  such  an  agreement,  I  fail  to  see  how  it  was  likely  to  render  Mr. 
Pogson  partial  to  the  plaintiff  as  against  the  defendants  who  were  under 
a  contract  to  pay  Mr  Pogson  at  the  rate  of  5  per  cent.  On  the  contrary, 

I  should  think  the  alleged  agreement  would  only  go  to  reduce  somewhat 
the  "  unindifferency  "  (us  it  was  called  m  Ranyei  v    Great  Western  Rail- 
way  Company  (1),  that  Mr.  Pogson  would  otherwise,  upon  the  defendants' 
theory,   have  shown  to  them      Be  this  as  it  may,  the  point  is  whether, 
supposing  that   Mr.    Pogson   acquired   in  consequence   of   the   alleged  cpn- 
tract  an  interest  as  stated,  it  affects  the  validity  of  his  decision  as  con- 
tended  on   behalf   of   the    defendants      In   this    connection   their    counsel, 
during  the  argument,  treated  Mr    Pogson  as  if  he  were  an  arbitrator      The 
authorities  on  this  point  are  not  however  very  decisive  as  will  be  seen  from 
a  few  to  which  I  shall  refer      In  Scott  v     Corfwratton  of  Liverpool   (2) 
Lord  Chelmsford,  L    C,,  observes — "  But  where  the  contract  provides  for 
"  the  determination  of  the  claims   and  liabilities  themselves  of   the  con- 
"  tractor  by   the  judgment  of   some  particular  person  this  would  be   m- 
"  correctly  called  a  provision  for  submission  to  arbitration  as  no  dispute 
"  can  exist  in  such  a  case  as  everything  being  dependent  upon  the  decision 

II  of  the  individual  named  and  till  he  has  spoken  no  rights  can  arise  which 
11  can  be  enforced  either  at  law  or  in  equity." 

In  Wadsworth  v.  Smith  (3)  Oockburn,  C.  J,,  says  "  I  am  of  opinion 

11  that  in   Section   17  by   '  an   agreement  or  submission  or   aibitration   by 

11  consent  '  is  meant  an  agreement  by  which  it  is  intended  by  the  parties 

11  that  the  matter  shall  be  submitted  to  a  judicial  enquiry   [199]   before  a 

"  person  chosen  between  them  instead  of  being  left  to  the  ordinary  pro- 

11  ceedings  of  a  Court  of  law  and  not  merely  left  to  the  uncontrolled  and 

"  off-hand  decision  of  some  architect  or  surveyor  to  be  appointed  by  one 

11  of  the  parties  only,     Here  the  clause  in  question  gives  the  defendant 

11  power  to  put  an  end  to  the   agreement  if  there  is   unreasonable   delay 

'  or   unsatisfactory    conduct   on   the   part   of   the   plaintiff,    such    delay   or 

'  unsatisfactory  conduct  to  be    ascertained    and    decided    m    writing    by 

'  Messrs.    Scargill   and   Clarke,    the  defendants'    architects,    for  the   time 

1  being   against   whose   decision    there    shall   be   no   appeal      I   am    by   no 

1  means  disposed  to  say  that  this  amounts  to  a  submission  to  aibitration, 

1  although  it  is  certainly  wider  and  different  from  many  of  the  ordinary 

11  clauses  as  to  the  certificates  of  architects  which  have  occurred  in  cases 

11  under  building  contracts  and  which  have  been  determined  to  be  binding 

"  on  the  builder  and  not   to  be  clauses  of   arbitration,"     Blackburn,   J  , 

remarks  "  where  by  an  agieement  the  right  of  one  of  the  parties  to  have 

"  or  do  a  particular  thing  is  made  to  depend  upon  the  determination  of  a 

11  third  person  that  is  not  a  submission  to  arbitration  nor  is  the  deteimma- 

"  tion  an  award,  but  where  there  is  an  agreement  that  any  dispute  about  a 

"  particular  thing  shall  be  enquired  of  and  determined  by  u  person  named 

"  that  may  amount  to  a  submission  to  arbitration  and  the  determination 

"  though  in  the  form  of  a  certificate  be  an  awaid."     Hannen,  J.,  saya  "  I 

11  think  tme  is  not  an  agreement  or  submission  to  arbitration.     The  clause 

11  m  question  seems  to  me  no  moro  than  an  extension  of  the  ordinary  clause 

"  in  building  contracts,  tftat  the  certificate  of  the  architect  shall  be  conclu- 
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1895      "  8*ve  as  ^°  *'le  work  done  and  the  mode  of  doing  it."     Perhaps  the  btate- 

Q      &*    ment  most  favourable  to  the  contention  put  forward  on  behalf  of  the  defend- 

*      *  ants  is  a  dictum  of  Denman,  J.,  in  Stevenson  v.  Watson  (1)  already  referred 

ORIGI-    to,  wherein  the  architect's  duties  are  stated  to  be  4<  very  analogous  to  the 

NAL      duties  of  an  arbitrator;"  but  this  is  qualified  by  the  statement  "  I  do  not 

CIVIL,     intend  to  hold  that  he  is  to  all  "  intents  and  purposes  an  arbitrator." 

"     But  supposing  that  the  being  interested  is  necessarily  a  disqualification  in 

If  M.  178  arbitrators  in  the  strict  legal  sense  a  question  on  which  I  express  no 
opinion — it  does  not  follow  that  the  same  is  true  with  reference  to  per- 
sons occupying  thcf  position  which  Mr.  Pogson  occupied  here.  In  sup- 
port of  this  view  it  is  sufficient  to  refer  to  the  observations  of  Baron 
[19i]  Bramwell  in  Ellis  v.  Hooper  (2)  in  which  a  dispute  having  arisen  as 
to  the  result  of  a  horse  race,  the  stewards  (who  by  the  rules  of  the  course 
were  to  be  arbiters  of  all  disputes)  decided  against  a  Ahorse  against  which 
one  of  them  had  made  a  bet,  it  was  held  that  the  decision  of  the  stewards 
was  not  invalid  on  the  ground  of  one  of  them  being  an  interested  arbit- 
rator. Baron  Bramwell  said  "  the  question  put  by  my  brother  Watson 
"  in  the  course  of  the  argument  seems  to  be  decisive,  t»*.,  is  there 
"  any  implied  condition  that  the  appointed  arbitrators  or  judges  shall  be 
"  without  power  if  one  of  them  becomes  interested  in  the  event  of  the  race? 
"  If  none  exist,  then,  is  there  any  general  proposition  of  law  that  whenever 
"  a  dispute  referred  to  one  or  several  persons,  his  or  their  power  shall 
"  cease  if  any  of  them  becomes  interested  in  the  event.  I  know  of  no 
"  such  rule.  When  the  parties  agree  to  refer  a  matter  they  may,  if  they 
"  please,  insert  a  condition  to  that  effect;  but  if  they  do  not  why  should 
"  we  make  such  a  condition  for  them?"  (Ellis  v.  Hooper,  (2).  And  these 
observations  were  referred  to  with  approval  by  Muttusami  Ayyar,  J.,  in 
The  Secretary  of  State  for  India  v.  Arathoon  (8).  Since,  in  the  contract 
here,  there  is  no  condition  that  Mr.  Pogson  should  not  be  interested,  the 
agreement  set  up  cannot  take  away  his  power  to  act  or  in  any  way  render 
his  decision  not  binding.  Though  such  is  the  conclusion  at  which  I  have 
arrived  with  reference  to  the  legal  aspect  of  the  question,  I  wish  to  add 
that  in  point  of  fact  no  such  agreement  has  been  proved.  It  is  quite  true 
that  Mr.  Pogson  says  he  is  entitled  to  receive,  in  addition  to  what  he  gets 
from  the  defendants,  2J  per  cent,  from  the  plaintiff,  in  consideration  of  the 
latter  making  use  of  the  bill  of  quantities  prepared  by  him  (Mr.  Pogson). 
He  however  does  not  base  his  right  to  this  remuneration  on  any  express 
promise  by  the  plaintiff,  but  in  an  indefinite  way  refers  it  to  a  usage  pre- 
vailing in  England  which.  Mr.  Pogson  thinks,  has  been  adopted  in  Mad* 
ras  also.  The  usage  relied  on  (upheld  by  Mathew  and  A.  L.  Smith,  JJ., 
in  North  v.  Bam*  (4)  and  the  contract  implied  in  consequence  of  it  are 
"  that  the  builder  pays  the  quantity  surveyor  and  puts  the  amount  of  the 
"  fees  upon  the  amount  of  his  tender.  First  of  all  the  building  owner  agrees 
'*  to  hand  over  the  money  for  the  quantity  surveyor's  fees  to  the  builder 
"  and  the  builder  agrees  to  hold  it  for  the  quantity  surveyor  and  the  latter 
"  agrees  that  [198]  he  shall  hold  it."  In  the  present  case  there  is 
really  no  evidence  to  show  that  the  above  usage  has  been  imported  into 
and  prevails  in  this  city  and  as  to  whether  the  plaintiff's  tender  contained 
any  reference  to  the  2}  per  cent,  in  question,  there  is  aft  irreconcilable 
conflict  of  evidence  which  makes  it  difficult  to  determine  what  the  truth 
is.  But  even  assuming  that  the  usage  and  the^  tender  in  accordance  with 

(i)  L.  R.  4  C.P.D.  (161).  (2)  3  H.  and  No.  767. 

(3)  5  M.  173,  (181).  (4)  I  Q.  B.  D.  (1892)  336. 
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it  have  been  made  out,  I  fail  to  see  how  they  hlep  the  defendants.  For, 
as  pointed  out  in  the  case  cited,  the  contract  to  be  implied  from  those  facts 
is  a  tripartite  contract  which  brings  all  the  parties — the  builder,  the 
building  owner  and  the  surveyor  together  and  to  which  consequently 
defendants  would  necessarily  be  parties;  but  not,  as  alleged  here,  an 
arrangement  entered  into  behind  the  back  and  without  the  knowledge  of  rIVIL 
the  building  owner.  The  charge  of  collusion  therefore  fails,  and  Exhibit  ' 

F  F  must  be  held  to  be  binding  upon  the  defendants,  subject  to  an  19  M  178 
unimportant  modification  with,  reference  to  the  item  of  Bs  526,  which 
includes  a  sum  allowed  for  stained  glass  admittedly  not  delivered  upon 
the  premises  a  modification  that  is  permissible,  since  the  architect's  certi- 
ficate can  be  attacked  not  only  for  fraud  but  for  evident  mistake  also 
(Hennesay  v.  Metzger  (1)  ). 

Even  if  my  view  as  to  the  conclusive  character  of  Exhibit  F  F  be 
wrong,  I  am  inclined  to  hold  that  the  amount  therein  mentioned  repre- 
sents the  cost  of  the  work  done  and  materials  delivered  at  the  site  more 
correctly  than  either  the  subsequent  valuation  of  Mr.  Pogson  or  that  of 
Mr.  Stephens  and  Exhibit  B  prepared  by  the  plaintiff  about  the  time  of 
Exhibit  F  F  and  checked  by  Mr.  Cormac,  goes  to  confirm  my  view,  be- 
cause, even  after  making  allowance  for  one  or  two  items  not  checked  by 
Mr  Cormac,  there  is  not  much  difference  between  the  amount  of  Exhibit  B 
and  that  of  Exhibit  F  F  No  doubt  Mr.  Cormtic  did  not  take  any  accurate 
measurements  when  he  checked  the  amount,  but  considering  his  long  expe- 
rience as  an  Engineer  of  some  standing  and  the  zeal  which  he  appears  to 
have  throughout  displayed  in  the  interest  of  his  employers,  I  am  inclined 
to  think  that  the  figures  in  Exhibit  BT  as  altered  by  Mr.  Cormac,  substanti- 
ally corroborate  those  in  Exhibit  F  F  which,  accordingly,  I  adopt  subject 
to  the  disallowance  on  account  of  the  stained  glass,  not  supplied,  of  Rs 
268,  which  m  the  absence  of  any  evidence  on  the  point  is  in  my  opinion, 
the  proper  [196]  amount  to  deduct  being  a  moiety  of  the  sum  allowed  for 
the  stained  glass  windows  \Vith  reference  to  the  loss  sustained  on  articles 
purchased  for  use  in  the  defendants1  premises,  there  is  no  satisfactory 
evidence,  as  I  entirely  disbelieve  what  the  plaintiff  says  as  to  the  amount 
alleged  to  have  been  advanced  to  Chander  Singh  which  is  possibly  the  onlv 
item  that  can  be  said  to  fall  under  this  head,  though  even  that  IB  extremely 
doubtful. 

Upon  these  findings  the  amount  to  which  the  plaintiff  is  entitled  is 
Rs    6,992  as  shown  below  — 

Rs 

Total  amount  specified  in   F  F  .         19,491 

Deduct  263 


Balance  19,228 

Add  the  amount  at  the  end  of  Exhibit  44  2,960 


Total  .          22,188 
Deduct  the  amount  already  received  by  the 

plaintiff             ".  15,196 

.                             Balance  ..           6,992 


(i)  43  American  State  Reports,  270 
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There  will  be  a  decree  for  the  plaintiff  for  the  Sum  of  Rs.  0,992, 
OCT.  25.  interest  at  six  per  cent,  per  afcfcum  from  the  31st  July  1894,  the  date  of  the 
—  —      plaint  to  the  date  of  payment. 

C«WGI-  As  to  costs  the  plaintiff  on  the  one  hand  has  failed  to  establish  the 

*AL       breach  alleged  to  have  taken  place  in  July  and  hig  claiim  to  the4  Rupees 
CIVIL.     12,000  -said  to  be  damages  sustained  by  him  in  consequence  of  such  breach. 
It  M  17*    ^ur^er  ^e  course  adopted  by  him  in  putting  fhe  oihor  portion  of  his 
^          claim  on  a  footing  different  from  that  on  which  it  ought  to  have  been  put 
has  led  to  the  irrelevant  enquiry  which  took  up  a  considerable  time.     On 
the  other  hand,  there  was  a  breach  of  contract  on  the  part  of  the  defen- 
dants who,  moreover,  have  not  succeeded  in  proving  the  plea  of  collusion. 
In  these  circumstances  the  proper  order  to  make  is   to  direct  that  the 
plaintiff  pay  his  own  costs  and  the  defendants  theirs. 
Branson  A  Branson,  attorneys  for  plaintiff. 
Barclay,  Morgan  A  Orr,  attorneys  for  defendants, 
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Before  Mr.  Justice  Subramania  Ayyaf. 


VIJBNPRA  TIRTHA   SWAMI   (Petitioner)  v. 

SUDHINDRA   TIRTHA    SWAMI   AND   OTHERS,    (Respondents.)* 

[26th  March,  1895. ] 

Cunl  Procedure  Code,  Sections  407,  409. 

On  hearing  a  petition  under  Section  409  for  leave  to  sue  in  forma  paupens, 
the  Court  must  decide  whether  the  petitioner  has  at  the  date  of  the  petition, 
a  subsisting  cause  of  action  capable  of  enforcement,  and  where  the  cause  of 
action  is  barred  by  res  judicata  or  limitation,  the  petition  must  fail, 

[Overruled,  13  M.LJ.  292  (295)  (F.B.);  F.,  4  M.L.T.  302  (303);  R.,  20  A.  299  (301); 
13  M.L.J.  425  (426).] 

PETITION  under  Section  622  of  the  Civil  Procedure  Code  praying  the 
High  Court  to  revise  the  order  of  O.  Chundu  Menon,  Subordinate  Judge 
of  South  Canara,  in  miscellaneous  petition  No.  278  of  1893. 

Petitioner  applied  for  leave  to  sue  in  forma  paupens  for  a  declaration 
that  he  was  the  guru  of  the  Puttige  Mutt  in  Udipi  and  to  recover  from 
the  counter-petitioner,  the  present  guru,  all  the  property,  raoveable  and 
immoveable,  belonging  to  the  mutt.  The  counter-petitioner  pleaded  that 
the  suit  was  res  judicata,  because  it  had  been  decided  by  the  High  Court 
in  appeal  suit  No.  66  of  1881  that  petitioner  (a  minor  at  that  time)  was  a 
bastard  and  unfit  to  be  ordained  as  swami  by  the  guru,  and  that  petitioner 
as  well  as  his  guru  had  been  excommunicated  from  caste  by  proper 
authority.  He  further  alleged  that  petitioner  was  a  party  to  that  decree, 
being  represented  by  a  proper  guardian,  and  that,  after  attaining  majority, 
he  applied  for  review  without  success.  The  counter-petii^gner  further 
pleaded  that  the  suit  was  barred  by  limitation,  since  mo*e  f&ari  nine  years 
had  elapsed  since  the  date  of  that  decree  (26th  October  1688)  and  more 
than  six  years  from  the  date  on  which  petitioner  attained  his  majority. 

The  Subordinate  Judge  considered  that  it  was  competent  for  him 
to  consider  these  questions  at  this  stage,  relying  on  Chattarpal  Singh  v, 

*  Civil  Revisto*  Petition  No.  31  of  1894. 
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Raja    Ram     (1),     Dulan    v      FaMabdas     Pragji     (2),     Tarramoney     [198] 
DaAe*    v.    Hurra   AfoJiim    Chatterjee    (3)    and    <7un0a    Dtiss    Adhikaree    v         AR 
Baboo  Khettur  Nath  Boae  (4)  and,  on  consideration  of  the  facts,  finding        26 
that  tbe  plaintiff's  nghfc  was  barred  by  res  judicata  and  limitation,  diemis-      > 
sed  the  petition.  A 

The  petitioner  appealed  to  the  High  Court  APPEL- 

Pattabhirama  Ayyar,  for  petitioner  LATE 

Ramachandra   Rau   Saheb,    for   respondents  _[***" 

JUDGMENT  7i~M. 

It  IB  contended  for  the  petitioner  that  the  Subordinate  Judge  acted  1*7=5 
illegally  and  without  jurisdiction  in  taking  evidence  and  going  into  the  MjJv J 
questions  whether  the  plaintiff's  claim  was  res  judicata  and  whether  it  was 
barred  by  limitation  I  cannot  accept  this  contention.  Section  409, 
Civil  Procedure  Code,  permits  the  Court  to  take  evidence  and  hear  the 
parties  for  the  purpose  of  determining  whether  the  applicant  is  or  is  not 
subject  to  any  of  the  prohibitions  specified  in  Section  407  Under  the 
latter  section,  the  application  may  be  refused  if  the  appellant  fails  to 
satisfy  the  Court  that  he  has  a  right  to  sue  This  has  been  construed  to 
mean  that  the  appellant  should  show  that  he  has  a  good  subsisting  cause 
of  action  capable  of  enforcement  in  Court — Chat  tar  pal  Singh  v  Raja 
Ham  (1). 

I  think,  therefore,  the  Subordinate  Judge  was  empowered  to  consider 
the  questions  raised  before  him  by  the  counter-petitioner  The  case  of 
Koka  Ranganayaka  Ammal  v  Koka  Venkatachellapati  Nayudu  (5)  is  not 
really  in  conflict  with  this  view.  I  do  not  undei stand  that  case  to  lay 
down  that  the  Court  is  bound  by  the  allegations  in  the  application  and 
can  hold  no  inquiry  whatsoever  as  to  whether  there  is  any  foundation  for 
those  allegations  or  not  Such  a  view  would  be  opposed  to  the  provisions 
of  Section  409,  which  permits  the  Court  to  take  evidence 

It  is  next  argued  that  even  if  the  Subordinate  Judge  had  power  to  con- 
sider the  questions  of  res  judicata  and  limitation,  his  conclusion  against  the 
petitioner  is  unwarranted  by  the  circumstances  of  the  case  I  am  unable  to 
take  this  view  It  is  true  that  in  a  case  where  there  is  ground  for  reason- 
able doubt,  leave  should  be  granted  and  not  refused  But  this  case  I 
consider  is  a  very  clear  case  I  therefore  hold  that  the  Subordinate  Judge 
was  right  in  concluding  that  the  claim  was  res  judicata.  I  dismiss  the 
petition  with  costs. 

19  M.  199. 

[199]   APPELLATE  CIVIL 
Before    Mr    Justice    Subramania   Ayyar 


RAMA  REDDI  (Petitioner),  Appellant,  v.  PAPI  UBDDI  AND  ANOTHER 
(Counter-petitioners),   Respondents.*     [5th  and  Oth   April,   1895  ] 
Succession  Certificate  Act— Act  VII  of  1889,  Sections J>,  10— Appeal 

Where  a  minor  petitioner  represented  by  the  Court  of  Wards  applied  for  a 
Succession  Certificate  under  Act  VII  of  1889,  and  the  District  Court  granted 
,  tfyc  certificate,  but  ordered  Security  to  be  given  by  the  Court  of  Wards : 

Held,  that  no  appeal  lay  from  the  order  requiring  security 
tK  6  Ind.  Cas.  599=7  M.L.T.  246=0910)   M  WN    265,  5  QC   213  (215)] 

*  Appeal  against  Order  No   8  of  1894 

(i)  7  A.  661.  (2)  13  B    126  (3)  ii  BL.R.  App    33 

(4)  14  W.R.  281.  •  (5)  4  M.  323- 
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1896  THE    petitioner,    the    minor   son   of   one    Tippi    Beddy    deceased   re- 

APRIL  9.   presented  by  the  Court  of  Wards,   applied   to  the  District  Court  for  a 

$  —_    *   certificate  to  collect  debts  due  to  the  estate  of  his  undivided  paternal  uncle 

APPEL-    Papi  Eeddy  and  also  other  debts  due  to  the  estate  of  his  late  undivided 

LATE       cousin  Venkata  Kedcly  deceased.     The  petition  was  opposed  by  Kamatchi 

CiviL.      Ammal,  widow  of  the  late  Venkata  Reddy,  who  alleged  an  adoption  to  her 

--        deceased  husband. 

19  M.  Iff.  i^    District    Judge    passed    the    following    order:  —  "  Adoption    by 

"  deceased  is  alleged  by  counter*  petitioner  and  denied  by  petitioner.  I 
".cannot  decide  this  summarily.  Certificate  to  petitioner  on  security  by 
"  Court  of  Wards  or  Collector.  Time  two  months." 

The  petitioner  appealed  on  the  ground  that  the  District  Judge  was 
wrong  in  demanding  security. 

The  Government  Pleader  (Mr.  Powell),  for  appellant. 
Mahadeva  Ayyar,  for  respondent,  objected  that  no  appeal  lay. 

JUDGMENT. 

The  District  Judge  passed  an  order  directing  that  a  certificate  do  issue 
in  favour  of  the  appellant,  a  minor  under  the  Court  of  Wards  on  security 
being  given  on  his  behalf.  This  appeal  is  against  so  much  of  the  order  as 
relates  to  security.  The  respondent  takes  the  preliminary  objection  that 
tio  appeal  lies  against  that  portion  of  the  order  which  is  appealed  against. 

Referring  to  a  contention  that  an  appeal  lies  in  such  cases,  Muttu- 
samy  Ayyar,  J.,  in  Sundara  Ammal  v.  Kullappa  Chetti  (1),  observed  as 
follows:  — 

[200]  "  Having  regard  to  the  language  of  Section  19,  it  does  not 
44  appear  that  an  appeal  is  allowed.  It  suggests  an  intention  to  allow  no 
"  appeal  except  as  to  the  grant  of  certificate  as  was  held  with  reference  to 
"  Act  XXVII  of  1860  in  Monmohinec  Dassee  v.  Khetter  "  Gopaul  Dey 
(2)."  Following  this  view  I  hold  that  the  objection  taken  by  the  respondent 
is  good.  The  appeal  fails  and  is  dismissed  with  costs. 


If  M.  200. 

ORIGINAL  CIVIL. 
Before  Mr.  Justice  Subramania  Ayyar. 


THE  MADRAS  HINDU  MUTUAL  BENEFIT  PERMANENT   FUND, 

(Plaintiffs)  v.  R  AGAVA  CHETTI  AND  ANOTHER,   (Defendants).* 

[5th   September,    1895.] 

Indian  Companies  Act  —  Act  X  of  1866,  Section  4  —  Unregistered  association  —  Mort- 
gage illegality  of  —  Estoppel. 

In  1868  The  Madras  Hindu  Mutual  Benefit  Permanent  Fund  was  created  for 
the  purpose  of  enabling  Hindus  to  assist  one  another  and  invest  their  savings 
chiefly  on  landed  property,  and  the  doing  all  such  other  things  as  are  incidental 
or  conducive  to  the  attainment  of  the  above  objects.  By  the  rules  of  the  said 
fund,  which  was  not  registered  under  the  Indian  Companies  Act  X  of  1866,  it 
was  provided  that  the  members  should  pay  subscriptions  at  the  rate  of  Rs.  2*8-0 
per  share  per  mensem  for  seven  years  from  the  date  of  admission  and  that  at 
the  end  of  the  seven  years  Rs.  250  shall  be  paid  in  full  discharge  of  each  share. 
It  was  further  provided  that  subscribers  shall  be  entitled  to  borrow  money 
from  the  said  fund  at  interest  that  a  reserve  fund  be  formed  and  distributed 


*  Civil  Suit  No.  118  of  1894, 

(1)  Appeal  against  Order  No.  15  of  1894,  unreported. 

(2)  I.  C.  l#. 


(See  5  M.  L.  J.  36). 
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once  every  five  years  to  the  subscribers  and  that  surplus  collections  be  distnbut- 
eil  among  the  subscribers  annually     In  iH6H  defendant's  father  borrowed  money     g£p   5 
on  mortgage  from  the  fund  in  accordance  with  the  rules,  and  the  amount  was  * 

'    admittedly  due  at  the  time  of  suit     The  fund  was  wound  up  under  an  order 

of    the    High    Court,    dated    I5th    September    1877,    during    the    life-time    of      UlIGI- 
defendant's  father,  who,  however,   took  no   active  part  in  those  proceedings         NAL 
It   further  appeared   that,   on   the   execution  of   the  mortgage,   the   defendant's 
father    (the   mortgagor)    took   a    lease    from    the   mortgagees   of    the    houses 
mortgaged  and  retained  possession  of  them  as  tenant : 

Held,  that  the  association  had  for  its  object  the  acquisition  of  gam,  that  as 
the  association  consisted  of  more  than  twenty  members  and  was  not  registered, 
its  formation  was  forbidden  by  the  Indian  Companies  Act  X  of  1866,  Sec- 
tion 4,  that  the  1201]  suit  mortgage  having  for  its  object  the  carrying  out  of 
the  illegal  purpose  of  the  association  was  an  illegal  transaction  and  that  the 
suit  must  fail. 

Held  further,  that  the  defendants  were  not  estopped  from  setting  up  the 
plea  of  illegality  either  by  the  order  of  1877  or  by  reason  of  their  predecessor 
in  title  having  attorned  to  the  fund. 

[R.  38  C,  512  (515)=13  CL  J   693=10  Ind    Cas   467,  13  C.WN   937  (939),  16  Ind 
Gas.  30  (32)=23   M  L  T.  301    f304)=12  MLT    211=(1912)    MWN    882,    21 
MLJ    1077  (10W)=10  MLT    385   (187)-(1911)  2  MWN    461] 
The  facts  of  the  case  are  as  follows  •  — 

The  plaintiffs,  the  official  liquidators  of  an  association,  called  the 
Madras  Hindu  Mutual  Benefit  Permanent  Fund,  sue  for  the  recovery  of 
Rs.  4,845-4-0  by  the  sale  of  two  houses  in  Triphcane  mortgaged  to  the 
fund  under  an  instrument,  dated  16th  December  1868,  and  executed  by 
one  Parthasaradhi  Chetti,  the  father  of  the  defendants,  and  at  or  about 
the  same  time  he  executed  an  agreement  with  the  association  by  which 
he  became  tenant  of  the  mortgaged  pioperty  on  payment  of  a  monthly 
rental.  The  late  Parthasaradhi  Chetti  was  a  membei  of  the  association, 
and  the  principal  amount  secured  by  the  mortgage  was  lent  to  him  as 
such  member  under  the  rulds  of  the  association  The  loan  and  the 
mortgage  were  admitted,  and  the  suit  was  decided  on  questions  of  law 
The  association  was  wound  up  by  order  of  the  Court,  dated  15th  Septem- 
ber 1877. 

Mr.  K.  Brown,  for  plaintiff. 

Mr    J    H.  M.  Ryan,  for  defendants 

JUDGMENT 

This  is  a  suit  by  the  official  liquidators  of  an  association,  called  the 
Madras  Hindu  Mutual  Benefit  Permanent  Fund  for  the  recovery  of 
RB.  4,845-4-0  by  the  sale  of  two  houses  in  Triplicane  mortgaged  under  an 
instrument,  dated  the  16th  December  1868,  executed  by  the  father  of  the 
defendants,  the  late  Parthasarathi  Chetti,  a  member  of  the  association, 
for  Rs  3,750  lent  to  him  as  such  member  under  the  rules  of  the  associa- 
tion. The  loan  and  the  mortgage  are  admitted,  as  it  is  only  on  questions 
of  law  that  the  parties  are  at  issue 

The  first  of  the  questions  is  whether  the  mortgage  sued  upon  is  an 
illegal  transaction  as  is  contended  on  behalf  of  the  defendants  The  vali- 
dity of  this  contention  depends  upon  the  answer  to  the  question  whether 
the  said  association  is  one  falling  within  the  latter  pait  of  Section  4  of  the 
Indian  Companies  Act,  which  runs  as  follows  — 

11  No  company,  association,  or  partnership  conm sting  of  more  than 
"  twenty  persons  shall  be  .formed  after  the  commencement  of  this  Act; 
"  for. the  purpose  of  carrying  on  any  business  (other  than  [202]  banking,) 
11  that  has  for  its  object  the  acquisition  of  gain  by  the  company,  asso- 
"  elation  or  partnership*  or  by  the  individual  members  thereof,  unless  it 
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1886      "  i8  registered  as  a  company  under  this  Act,  or  is  formed  in  pursuance  of 

SEP.  5.    "some    other    Act    or    of    Letters    Patent."    Now    the    Madras    Hindu 

— .       Mutual   Benefit   Permanent   Fund,   which   was   not   formed   for  carrying 

ORIOI-    on  the  business  of  Banking,  consisted  of  more  than  twenty  persons.    It 

NAli       was  formed  after  the  said  Act  had  come  into  force,  and  not  in  pursuance 

CIVIL     of  any  other  Act,  or  of  Letters  Patent.     Consequently,  if  its  purpose  or 

one  of  its  purposes  was  to  carry  on  business  that  had  for  its  object  the 

19  M.  204..  acquisition  of  gain  by  the  association  or  by  the  individual  members 
thereof,  it  became  an  absolutely  illegal  association  since  it  was  not 
registered  as  a  company  under  the  Act,  the  words  of  Section  4  being  in 
the  language  of  Brett,  L.  J.,  imperative  and  prohibitory  and  negative  {m 
re  Padstow  Total  Loss  and  Collision  Assurance  Association  (1) ).  other- 
wise the  association  mufet  be  held  to  have  been  a  lawful  one. 

To  obtain  a  complete  and  accurate  idea  of  the  purpose  for  which  the 
association  was  formed,  not  only  paragraph  3  of  the  memorandum  of 
association,  which  purports  to  describe  it,  but  some  of  the  rules  framed 
by  the  association  have  also  to  be  taken  into  consideration.  The  said 
third  paragraph  states  the  objects  to  be  "  to  enable  Hindus  to  assist  one 
"  another  and  invest  their  savings  chiefly  on  landed  property,  and  the 
"  doing  all  such  dther  things  as  are  incidental  or  conducive  to  the 
"  attainment  of  the  above  objects.'*  Rule  6  provides  for  the  payment 
of  subscriptions  of  Rs.  2-8-0  per  mensem  per  share  by  the  members  of 
the  association.  Rule  27  renders  subscribers  falling  into  arrears  liable 
to  pay  interest  on  such  arrears.  Rule  12  directs  that  the  account  of 
the  share  or  shares  of  every  subscriber  shall  be  clo&ed  on  the  expiration 
of  seven  years  from  the  date  of  his  admission,  and  Rs.  250  per  share 
shall  be  paid  in  full  discharge  of  his  claim.  Rules  13  to  25  and  Rules  30 
relate  to  the  grant  from  the  funds  of  the  association  of  loans  to  such  of 
the  subscribers  as  are  desirous  of  borrowing  from  it  and  to  other  matters 
connected  with  such  loans.  Rule  31  prescribes  the  rate&  of  interest  to 
be  charged  on  arrears  of  subscription  and  on  the  loans  to  be  granted 
to  the  subscribers.  Rule  37  provides  for  the  closing  of  the  accounts  of 
the  association  for  setting  apart  a  certain  amount  of  money  [208]  towards 
the  formation  of  a  reserve  fund,  and  for  the  distribution  of  the  surplus 
collections  among  the  subscribers  annually.  Rule  39  directs  that  the 
reserve  fund  shall  be  broken  up  once  in  five  years  and  be  divided  among 
the  subscribers. 

The  observations  relied  upon  on  behalf  of  the  defendants,  made  by 
Brett,  M.  R.  in  Shaw  v.  Benson  (2),  the  circumstances  of  which  are  very 
similar  to  those   of   the   present   case   are   exactly   in   point.     There   the 
M.   R.   says  "  If  a  man  lends  money  to  a  friend  on  one  occasion  even 
'  at  interest,  he  is  not  carrying  on  a  '  business,'  but  if  he  forms  a  fund 
'  of  £1,000  and,  from  time  to  time  lends  money  out  of  it,  he  is  then 
4  lending  money  to  different  persons  at  interest.     Every  one  would  say 
'  that  this  is  the  '  business  of  lending  money,  for  it  fc  carried  on  so  long 
4  as  any  profit  can  be  made.    The  object  is  to  lend  money  at  intervals 
'  upon  successive  contracts,  therefore  the  Thornhill  Arms,  Society  carries 
'  on  a  'business/    A  society  is  not  within  Section  4  of  the  Companies 
'  Act,    1862,    unless   its   business   has   for   its  object   the   'acquisition   of 
4  gain/    But  Thornhill  Arms  Society  lends  money  at  interest;  therefore 
4  it  is  an  association  carrying  on  a  '  business "  having  for  its  object  the 
4  'acquisition   of   gain/    Perhaps   the    association   itself   does   not   'gain* 

(i)  L.R.  20  Ch.  D.  146.  (2)  L.  R.  ii  Q.  B.  D.  57* 
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"  any  profit  by  the  'business,'  but  the  individual  members  do,   and  this 
1  seems   to  be  sufficient   to   bring   the    society    within   the   prohibition   of     S&P.  5* 

1  the    section     ,     .     .     .          The    Thornhill    Arms    Society    carries    on    a 

1  business   producing    a    gam,    of    which   each    shareholder    may    partake      ORIGI- 
1  The  members  are   divided   into  members   who  lend   and   members   who       N^L 
1  borrow    money.     I     do    not     see    what    the   borrowing  members  gain;      CIVIL. 

'  but    lending,  members    gain    and    each    member   has    the    possibility    of 

'  acquiring    gain      Therefore    the    Thronhill    Arms    Society    is    prohibited   19M.Z0Q, 

'  by  the  Companies  Act,  1862,  Section  4,  and  is  illegal  "     The  argument 

1  which   might  be   suggested   against   the   above   view   that   the   words   in 

1  Section   4   "  by   the   individual    members   thereof  "   mean    "  by    all   the 

1  individual   members   thereof   is   referred   to   and   noticed   by   the   M     R 

1  as   well    as   by   the   Lords    Justices    and   is   rejected    as   pointed   out   by 

1  Fry,  L    J  ,  on  the  ground  that  too  minute  or  hypercritical  a  considera- 

1  tion  of  the  terms  of  the  section  was  not  to  be   adopted,   and  thab  the 

'  Act  should  be  so  construed   as   to  carry   out   the  manifest   intention  of 

I  the    Legislature,"     Upon    the    authority    of    this    decision    and    on    that 
of  the  Jennings  v.   Hammond  (1)   [204]   approved  of  therein,  I  must  hold 
that  the   Hindu  Mutual  Benefit   Permanent   Fund   falls   within   Section   4 
of  Act  X  of  1866   (which  is  almost  identical  in  its  terms  with   Section  4 
of  the  English  Statute)  and  is  illegal      In  re  Siddall  (2)  was  strongly  relied 
upon   on   behalf   of   the    plaintiff      There    the    association   was   formed   for 
the  objection  of  purchasing  a  freehold  estate  and  reselling  it  in  allotments 
to  the  members  of  the   association      The   deed  was  executed  by   all  the 
members,   the  name  of  each,   the  number    of    his     allotment,     the    total 
amount    he    was    to    pay,     and    the  amount  of  his  monthly  payment  to 
be  made  in  respect  of  it  being  specified  in  the  schedule  to  the  deed      The 
property   was   vested    m    trustees    and   its    management    was    vested   in    a 
President,    Vice-President ,    Secretary    and    a    committee      The    deed    con- 
tained provisions  for  the   conveyance  to  the  members  of  their  allotments 
when  they  had  paid  up  the  whole  amount  payable  in  respect  of  them  and 
for    the    forfeiture    and    sale    of    the    allotments    flf    defaulting    members 
Powers  were  given  to  the  committee  to  make  roads,   drains,   &c  ,   on  the 
land    and    the    trustees    were    given    the    powers    of    borrowing   money    on 
mortgage  with  the  consent  of  the  general  meeting      When  all  the  mort- 
gages  had  been  paid   off   and   all   the   allotments   had   been   conveyed   the 
society   was   to   come    to   an   end      It   was   held   by   the   Court   of   Appeal 
(Baggallay,  Bowen  and  Fry,  L    JJ  )  that  the  association  was  not  formed 
for  the  purpose  oi  carrying  on   any  business  that  had  for  its  object   the 
acquisition    of    gain.     The    Lords    Justices    express  themselves,  however, 
in   terms   which   seem   to   indicate    that   their   decision   might   have   been 
different  but  for  earlier  eases  of   Crowther  v.    Thorley   (3)   and   Smith   v 
Anderson  (4)  by  which  they  were  bound.     And  Baggalay,  L    J.,  observed, 

II  I   must   confess  that,    if   I   had   had   to   decide   Smith   v     Anderson,    I 
possibly  should  not  have  entirely  agreed  with  all  that  was  decided  in  it 
My  views  would  to  some  extent  have  gone  with  those  of  the  late   Sir 
George  Jessel  whose  decision  was  reversed  "     Further,   even  assuming 

that  the  decisions  in  re  Siddall  (2)  and  the  cases,  which  it  followed, 
were  sound  in  themselves,  it  is  clear  that  they  are  quite  distinguishable 
from  jthe  present  case  inasmuch  aa  m  none  of  them  the  object  of  the 
association  was  to  carry  on  the  business  of  lending  money  for  the  acquisi- 
tion of  gain  as  is  the  case  h$re  [205]  In  this  respect  as  well  as  in  many 
otters  the  present  case  very  closely  resembles  Jennings  v  Hammond  (1)  and 

(i)  L,R   9  &BD   *5.  (2)  L.  R.  29  Ch    D,  i 

(3)  32  W,  K   330,     (4)  LR    15  Ch    D*247         (5)  L  R.  n  Q.  B  D  563  (572) 
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Shaw  v.  Benson  (5)  cited  above  which,  therefore,  notwithstanding  the  doubt 
SEP.  5.    expressed  by  Lindley,  L.  J.,  I  think  in  the  absence  of  any  decisions  on 
_  ^  "    Section  4  of  the  Indian  Act  I  shall  not  be  justified  in  declining  to  follow. 
ORIGI-     Having  arrived   at  this  conclusion   I  must   also  hold  that  the  mortgage 
NAL       on  which  this  suit  is  based  is  an  illegal  transaction  inasmuch  as  it  had 
CIVIL      ^or  *^8  °bject  the  carrying  out  of  the  illegal  purposes  of  the  association 
_;  u  "     and  it  was  exactly  for  similar  reasons  the  promissory  notes  sued  upon 
19  M.  290.  *n  Jennings  v.  Hammond  (1)  and  in  Shaw  v.  Benson  (2)  were  held  to  be 
illegal.     The  plaintiffs  however  contend  that  the  defendants  are  estopped 
from  setting  up  the  plea  I  have  dealt  with  above  and  seek  to  support 
that  contention  in  two  ways. 

First,  it  is  said  that  the  order  of  Busteed,  J.,  dated  the  15th  Septem- 
ber 1877,  directing  that  the  association  in  question  be  wound  up  bars 
the  defendants  from  raising  the  question  of  illegality  herein  as  much  as 
it  was  open  to  their  father  to  raise  it  before  the  order  was  passed.  Now 
there  is  nothing  to  show  that  the  late  Parthasaradhi  Chetti,  either  directly 
or  indirectly,  took  any  part  in  the  judicial  proceedings  which  resulted  in 
the  said  order.  But  it  is  urged  on  behalf  of  the  plaintiffs  that  Partha- 
saradhi could  have  as  a  member  of  the  association  intervened  if  he 
wished  in  the  said  proceedings,  and,  therefore,  the  circumstances  that 
he  was  not  actually  a  party  to  the  order  does  not  affect  the  binding 
character  of  the  adjudication.  No  authority  was,  however,  cited  in 
support  of  that  proposition.  Assuming  that  the  principle  that  a  party 
who  has  had  full  notice  and  has  had  the  opportunity  of  availing  himself 
of  the  contest,  but  has  omitted  to  take  advantage  of  such  opportunity 
will  be  bound  by  the  decision  is  applicable  to  proceedings  connected  with 
the  winding  up  of  companies,  the  point  for  consideration  in  the  present 
case  is  in  what  circumstances  an  order  like  that  of  the  15th  September 
1877  is  to  be  held  to  be  conclusive. 

The    authorities   on   this    point    seem    to    be    very    few.     In    ex-parte 
Hargrove  A  Co.  (3);  Sir  George  Jessel,  M.R.,  says:  "  As  I  under&tand  the 
decision  in  the  case  of  the   Jjondon   Marine   Insurance    [206]    Associa- 
tion    (4)     (which     followed     other    cases),     where     the     application     is 
to  strike  out  a  debt  or  to  obtain  an  order  for  a  call  or  anything,  which 
may   be  called   a   subsidiary   application  on   the   winding  up,    it    is  not 
open  to  any  party  to  say  that  the  winding  up  order  ought  not  to  have 
been  made.     Therefore  an  objection  which  amounts  to  this  that  there 
was  no  jurisdiction  to  make  the  winding  up  order,  or  that  the  wind- 
ing up  order  for  some  other  reason  ought  not  to  have  been  made  is 
not  in  the  present  case  admissible."    The  only  other  authority  that  I 
am  aware  of  i&  a  passage  in  the  judgment    of    Lord    Halsbury    in    the 
case  of  in  re  Bowling  and  Welby's  Contract  (5)  to  which  my  attention 
'  was  drawn  on  behalf  of  the  plaintiffs.     Lord  Halsbury  observes:  "  That 
1  leads  me  to  consider  what  is  the  effect  of  the  order  that   has  been 
'  made  for  winding  up,  and  which  in  some  senses  may  be  said  to  have 
(  been  res  judicata.     I  should  think  it  probable  that  the  order  appealed 
*  against  is  binding  on  the  association  as  an  association  and  on  every- 
1  body   claiming   under   it   or  taking  title   under   it."    Now   the   present 
suit   is   certainly   in   no   sense   a   subsidiary   application   or  proceeding   in 
the  winding  up  of  The  Madras  Hindu  Mutual  Benefit  Permanent  Fund 
within  the  meaning  of  the  ruling  of   Sir  G.   Jessel   quoted  above.     And 
with  reference  to  the  dictum  of  Lord  Halsbury  cited  on  behalf  of  the 
plaintiffs,   it  is  difficult  to  understand  how  the  defendants  are  properly 

(i)  L.R.  9  Q.B.D.  225.  (2)  L.R.  n  Q.B.D.  563  (572). 

(3)  L.R.  10  Ch.  App.  545-  "  (4)  L,R.  8  Eq.  176. 

(5)  d895)  i  Ch.  667  (668). 
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10  te   beld   as    claiming   under   or    taking    title    nuclei    the    association   re- 
presented   by    the    plaintiffs,    since    the    former    are    the    representatives    of  SEP?  5- 

the   mortgage!    \\hilst    the    latter    are   the    moitgagees    and    since    in   truth      — : 

it  ia  «the   latter  that  deiive   their  title  from   the  poison  whom  the   defend-  ORIGJ- 
antB  represent,     I   think,    therefore,    that   (he  contention   that  the   defend- 

ants  are  estopped  from  pleading  the  illegality   in   question  fails  in  so   tar 
as  it  is  based  on  the  oidei    of   September   1H77 

The  second  v\ay  in  \vhich  the  plea  of  estoppel  is  sought  to  be  sup-  l9M.200f 
ported  on  behalf  ot  the  plaintiffs  is  this  The  moitgage  insUument 
sued  upon  having  provided  that  the  possession  of  the  mortgaged  pioperty 
eliould  pass  to  Hie  mortgagees,  the  mortgagor  at  the  same  time  executed 
another  instrument  wherebv  he  agioed  to  letam  possession  ot  the  pro- 
perty JIB  their  tenant  on  a  rent  of  Ks  1B-H-0  pei  mensem  Ft  is  argued 
that  as  such  tenant  the  late  moitgagor  \vas  and  the  defendants  his 
representatives  aie  |207]  precluded  from  questioning  that  the  plaintiffs 
have  a  valid  title  as  rnoitgagrcs  as  it  uas  in  that  iapacit<\  thev  let  the 
pioperty  in  Decembei  1868 

As  a  matter  of  iact  there  is  no  doubt  that  the  two  contracts  are 
parts  of  one  and  the  same  transaction  In  point  oj  law,  however,  they 
are  either  distinct  from  each  other  and  separate  01  aie  connected  \\ith 
one  another  and  inseparable  -  The  contention  in  question  has  to  bu 
dealt  with  with  reference  to  both  these  aspects 

I  shall  first  take  up  the  view  that  the  moitgage  is  distinct  and 
separate  from  the  letting 

So  far  as  the  latter  is  concerned,  theie  is  no  doubt  that  the  defendant* 
are  prevented  from  saying  that  their  landlord  had  no  right  to  let  tht 
houses,  and  it  is  also  quite  cleai  that  the  estoppel  applies  to  all  rnatteis 
connected  with,  or  arising  out  of  the  contract  bv  which  the  relation  of 
landlord  and  tenant  was  created  The  estoppel  could  not,  however, 
extend  further  Hiid  affect  matters  quite  outside  lhat  contract  In  cai- 
pcnter  v  Bullcr,  PARKE,  B  ,  said,  "If  a  distinct  statement  of  a  parti - 

11  cular   fact   is   made   in    a   recital   of    a   bond   or   othei    instrument   undei 
"  seal   and   a   contract   is   made   with   reference   to  that   recital,    it    is-un- 
"  questionably   true  that,    as   between   the   parties  to   that   instrument   and 
"in  an  action  upon  it,   it  is  not  competent  for  the  part\   bound  to  den} 
111  the   recital      But   there   is   no   authority    to   show    that    a,   party    to   the 
11  instrument    would    be    estopped    in    an    action    by    the    other    paity    not 
11  founded  on  the  deed  and  vi  holly  collateral  to  it,    fco  dispute  the   fact  so 
"  admitted,   though   the   recitals   would   ceitamly   be   evidence  "    (1)      Yet 
the  principle  underlying  the  rule  so  laid  down  and   followed  in  numeums 
cases,   of  which  in   re  Snnpnon   (2)  is,   T  believe,   the  latest,   seems  to  me 
to    be    fully    applicable    to    this    case    also      For    the    right    to    recover    the 
amount  in  question  by  the  sale  of  the  property  mortgaged  acciucs  under 
the  contract  of  mortgage  and  is  absolutely  unconnected  with   the  lei  ting, 
which   ex-hypothesi    is    distinct    from    the    mortgage      Tn    the    view    under 
consideration,    therefore,    the    plaintiff's    argument    on    the    point    cannot 
be  upheld 

I  shall  now  examine  the  point  with  reference  to  the  other  view, 
viz  ,  that  the  two  contracts  are  inseparable  parts  of  one  and  the  samo 
transaction.  If  this  be  correct,  it  follows  that  the  illegality  which  affects 
the  mortgage  taints  the  letfrjig  also.  And  m  the  fact  [208]  of  a  clear 
legislative  enactment  like  Section  4  of  the  Companies'  Act,  the  law  recog- 
nises no  estoppel  as  between  persons  who  are  in  part  dechto,  as  the  parties 

(i)  5  M.  &  W   312  (213),  '"i         (2)  LR   2  Ch,  D   8g 
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in  the  present  case  are.  In  Pairtitle  v.  Gilbert  (1),  which  related  to  a 
SEP.  5.  case  °*  mortgage  by  trustees,  who  had  no  power,  according  to  the  Act 
*  ...','  of  Parliament  under  which  they  purported  to  act,  to  grant  the  mortgage, 
ORIGI-  Ashurst,  j  ?  saidt  ««  This  deed,  therefore,  cannot  operate  in  direct  oppo- 
NAL  wtion  to  an  "  Act  of  Parliament  which  negatives  the  estoppel."  The 
CIVIL  observations  of  Lord  Denman,  C.  J.,  7>ev?/  v.  Home  (2),  with  reference 

'     to  the  statement  of  the  law  made  by  Ashurst,  J.,  in  Fairtitle  v.   Gilbert 

II M.  200.  0)  would  seem  to  confine  the  rule  laid  down  in  the  latter  decision  to 
cases  in  which  the  parties  were  aware  or  ought  to  be  presumed  to  have 
been  aware  of  the  provisions  of  the  enactment  which  prohibits  the  transac- 
tion impeached.  In  the  present  case  it  is  unquestionable  that  the  mort- 
gagees as  well  as  the  mortgagor  as  members  of  the  association  must  be 
taken  to  have  known  the  provisions  of  Section  4  of  the  Act  X  of  1866, 
making  the  registration  of  such  associations  compulsory  and  rendering 
unregistered  associations  illegal.  Barrow's  case  (8)  is  another  authority 
for  the  proposition  that  in  a  case  like  the  present  there  is  no  estoppel. 
There  Bacon,  V.  C.,  says  "  But  the  doctrine  of  estoppel  cannot  be 
applied  to  "  an  Act  of  Parliament.  Estoppel  only  applies  to  a  contract 
inter  partes,  and  it  is  not  competent  to  parties  to  a  contract  to  estop 
themselves  or  anybody  else  in  the  face  of  an  Act  of  Parliament.  .  .  . 
I  am  of  opinion  that,  as  between  the  parties  to  this  contract,  there 
was  no  estoppel;  they  contracted  to  do  a  thing  which  in  the  result  it 
was  unlawful  to  do  and  which  could  only  have  been  made  lawful  by 
registration." 

It  thus  appears  to  me  that  whichever  of  the  two  views  discussed 
above  is  taken  the  contention  of  estoppel  urged  on  behalf  of  the  plaintiffs 
is  unsustainable,  and  the  suit  must  fail  on  the  ground  of  illegality  relied 
upon  on  behalf  of  the  defendants. 

The  result  is  the  suit  is  dismissed  but  without  costs,  since  the  defend- 
ants are  the  legal  representatives  of  one  who  was  a  party  to  the  illegality 
that  has  led  to  the  dismissal  of  the  suit. 

Champion   <f   Biligiri,    attorneys  for  plaintiffs. 
Wilson  <f   King,   attorneys   for   defendants. 
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[209]    APPELLATE   CRIMINAL. 
Before   Mr    Justice  Shephard  and  Mr.   Justice  Davies. 

QUEEN-EMPRESS  v.  BHASHYAM  CHKTTI.* 
[15th   January,    1896.] 

Madras  City  Police  Act— Act  III  of  1888,  Sections  42,  45,  47. 

Where  a  Magistrate  has  recorded  that  an  accused  person  has  pleaded  guilty, 
an  affidavit  to  the  contrary  sworn  to  by  the  accused  is  not  admissible  in 
evidence  on  revision  by  the  High  Court. 

In  Madras  City  Police  Act  III  of  1888,  Section  47,  the  words  "all  or  any 
of  the  other  articles  seized"  include  money  or  securities  for  money  seized  by 
the  police  under  Section  42.  The  Magistrate  is  not  bound  to  hold  any  enquiry 
as  to  whether  tEe  money  and  other  things  seized  were  used  or  intended  to  be 
used  for  the  purpose  of  gaming. 

APPEAL  against   the   sentence   of   Sultan   Mohidin    Sahib,    Presidency 
Magistrate,  Black  Town,  and    petition    under    Sections    435    and    489, 

*  Criminal  Appeal  No.  618  of  1895,  ^nd  Criminal  Revision  Case  No.  571  of  i89s, 
(i)  2  T.  R.  169  (171).  (2) ,3  Q-  B.  757.        (3)  L<  R-  14  Ch.  D.  44*< 
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Criminal  Procedure  Code,  praying  the  High  Court  to  revise  the  order  of 
the  said  Magistrate  in  Calender  Case  No  19476  of  1895  directing  the 
forfeiture  of  certain  jewels  and  mone\  found,  and  seized  under  Section 
45  of  the  Madras  City  Police  Act 

In  this  case  the  accused  were  charged  before  Sultan  Mohidin  Sahib, 
Presidency  Magistrate,  under  Section  45  of  the  Madras  City  Police  Act 
III  of  1888 

The  Magistrate  recorded  that  both  the  accused  pleaded  guilty  and 
fined  the  first  accused  Es  300  and  the  second  Rs  100  He  further 
ordered  that  certain  of  the  jewel h  and  the  mone\  found  should  be  for- 
feited and  the  cards  destroyed 

The  first  accused  filed  his  petition  to  revise  the  proceedings  of  the 
Magistrate  and  tendered  m  evidence  an  affidavit  executed  by  himself 
netting  forth  that  he  did  not  plead  guilty 

The  following  are  the  material  sections  of  the  Act  referred  to  — 

Section  42  — If  the  Commissioner  has  reason  to  believe  that  any 
enclosed  place  or  building  is  used  as  a  common  gaming  house,  he  may 
by  his  warrant  give  authority  to  any  Police  officer  above  the  rank  of  a 
constable  to  enter,  with  such  assistance  as  ma>  be  found  necessary, 
by  night  or  by  day  and  by  force  if  necessary,  any  such  enclosed  place  or 
building  and  to  arrest  all  persons  found  therein,  and  to  seize  all  instru- 
ments of  gaming  find  all  moneys  and  securities  for  money  and  articles 
of  value  reasonably  suspected  to  have  been  used  or  intended  [210]  to  be 
used  for  the  purpose  of  gaming  which  are  found  therein,  and  to  search  all 
parts  of  such  enclosed  place  or  building  and  also  the  persons  found 
therein 

Section  45  — Whoever  opens,  keeps,  or  uses  or  permits  to  be  used 
any  common  gaming  house  01  conducts  or  assists  in  conducting  the 
business  of  any  common  gaming  house,  or  advances  or  furnishes  money 
for  gaming  therein,  shall  be  liable  on  convmction  to  fine  not  exceeding  five 
hundred  rupees,  or  to  imprisonment  not  excluding  three  months  or  to  both 

Section  47  — On  conviction  of  an>  person  foi  keeping  a  common 
gaming  house,  or  being  present  therein  for  the  purpose  of  gaming,  all 
the  instruments  of  gaming,  found  therein  may  be  destroyed  by  order  of 
the  Magistrate,  and  such  Magistrate  may  order  all  or  any  of  the  other 
Articles  seized  ,  or  the  proceeds  thereof,  to  be  forfeited 

Knshnama    Chariar,    for   (appellant)  petitionei 

The  Crown   Prosecutor  in  support  of  the  conviction  and  order 

JUDGMENT 

We  cannot  admit  the  affidavit  of  the  petitioner  which  it  is  sought  to 
use  for  the  purpose  of  showing  that  he  did  not  plead  guilty.  If  there 
was  any  mistake  about  the  matter,  it  IK  the  Vakil  and  not  the  client  who 
ought  to  have  made  an  affidavit 

We  cannot  sa>  that  the  sentence  is  excessive  and  must  therefore 
dismiss  the  appeal 

With  regard  to  the  articles  foifeited  it  IB  argued  that  money  and 
securities  for  money  being  specially  mentioned  in  Section  42  of  the  Act 
cannot  be  intended  to  be  denoted  by  the  term  'articles'  used  in  Seotioii 
47.  In  our  opinion,  however,  the  phrase  "  all  or  any  of  the  other  articles 
"  seized  "  is  large  enough  to  cover  money  or  Securities  for  money  when 
seized  The  narrow  construction  which  it  is  sought  to  put  on  Section  47 
would  have  the  effect  of  making  the  seizure  of  money  under  Section  42 
*n  useless  ceremony 
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It  is  then  said  that  the  Magistrate  ought  to  have  enquired  as  to 
whether  the  money  and  other  things  seized  were  used  or  intended  to  be 
used  for  the  purpose  of  gaming.  Section  47,  however,  under  which  the 
Magistrate  is  empowered  to  order  a  forfeiture,  does  not  require  that  he 
should  make  any  such  enquiry.  It  is  sufficient  that  the  articles  have, 
in  fact,  hoen  seized  by  the  Commissioner  of  Police  under  circumstances 
of  reasonable  suspicion  entertained  by  him. 

The  Magistrate  has  a  discretion  in  the  matter,  and,  while  he  is 
entitled  to  presume  that  the  action  of  the  Police  authorities  has  been 
regular,  he  would,  no  doubt,  not  order  a  forfeiture  in  a  case  where  he  had 
reason  to  believe  that  the  seizure  had  been  irregularly  made.  In  the 
present  case  there  does  not  appear  to  have  been  any  ground  for  the  Magis- 
trate doubting  the  correctness  or  regularity  of  the  pi4oceedings  of  the 
Police.  We  must  dismiss  the  petition. 


19  M.  211. 

[211]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Shephard  and  Mr.  Justice  Best. 


ALAGAPPA  MUDAUAR  (Plaintiff),  Appellant  v.   SIVARAMASUNDARA 

MUDALIAR  AND  OTHERS   (Defendants),   Respondents.* 

[26th  September,    1894,      and  9th  July,   1895.] 

9«tV  for  specific  performance  of  agreement  for  partition — Alienation  of  tHe  manage- 
ment of  a  public  charity — Illegal — Effect  of  partial  illegality — Civil  Procedure 
Code,  Section  28. 

In  a  suit  for  specific  performance  of  an  agreement  for  partition,  it  appeared 
that  amongst  other  property  considered  liable  to  partition,  was  the  huk  right 
of  a  public  choultry  and  certain  other  lands  alleged  to  belong  to  the  same 
charity.  The  said  huk  right  had  been  sold  by  auction  to  that  member  of  the 
family  who  bid  the  higest  price  and  was  purchased  by  the  plaintiff.  On  a  suit 
being  brought  to  enforce  the  terms  of  the  arrangement: 

Held,  that  the  sale  by  auction  of  the  huk  right  was  illegal,  but  that  as  such 
illegality  did  not  affect  the  other  terms  of  the  arrangement,  it  might  be  enforc- 
ed as  to  the  rest  of  the  property; 

Held  further,  with  reference  to  Section  28  of  the  Civil  Procedure  Code,  that 
the  third  defendant  a  minor  was  properly  included  as  a  party  to  the  suit, 
though  he  was  not  a  party  to  the  arrangement. 

[R,  27  M.  192=13  M.L.J.  341  (345);  10  Bom.  L.R.  545  (550);  3  Ind.  Cas.  104  (105)  = 
19  M.L.  J.  485=6  M.L.T.  101.] 

APPEAL  against  the  decree  of  S  Gopalachariar,  Subordinate  Judge 
of  Tinnevelly,  in  original  suit  No.  86  of  1889. 

The  plaintiff  and  defendants  Nos.  1  and  2  are  brothers.  Defendant 
No.  3  is  the  son  of  defendant  No.  1.  The  suit  was  brought  by  the  plaint- 
iff against  the  defendants  to  enforce,  by  execution  of  a  partition  deed, 
the  terms  of  an  arrangement  as  to  partition  come  to  by  the  brothers  in 
the  presence  of  mediators  in  May  1888  and  to  declare  the  rights  of  the 
parties.  The  property  set  forth  in  the  schedules  to  the  plaint  included 
inter  alia  two  items,  viz.,  certain  lands  in  Vachakarapatti  described  in 
Schedule  II-B  and  the  chattram  of  Vachakarapatti  and  the  lands  attach- 
ed thereto  described  in  Schedule  TT-C.  With  ^regard  to  the  other  items  of 

*  Appeal  No.  23  of  1894. 

[N.  B.~ The  first  portion,  preliminary  to  final  judgment,  is  also  in  a  way 
reported  in  4  M.LJ.  288.— En.] 
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property   set  forth  m   the  plaint   schedules,   the   Subordinate   Judge   found 
them  liable  to  partition,   und  there  wus  no  appeal   agamst  thiy  finding  of    JULY  9 
fact      Part  of  the  arrangement  bought  to  be  enloiced  by  the  plaintiff  was       __ _ 
to  the  effect   lluit   the  tliree  brutheis  had  agreed  thut  the  following  plaint     APPEL- 
piopcrties   should   be   sold   by    auction   and   Unit   to   that   brother   who   bid       LATE 
the  highest   amount,   the  other  two  brotheis   should  lehnquish   their  light      CIVIL. 

m   the  property   sold,    [212]    that  out  of  the   auetion-pui chase  money   the      

debts    due    by    the    family    should    be    deducted    and    the    balance    it    any    19 M. 211 
divided  into  tliree  equal  paits  amongst  the  three  bi  others      The  propeity 
so  auctioned  consisted  of — 

(1)  the   private   right  in   the  propeity  in   Schedule  11-13; 

(kj)  the  huk  and  all  othei  lights  in  the  propeities  in  Schedule  Il-C, 

(13)  Us     81,700   the   sum   remaining   in   fiist   defendant's   hands   out 

of  the  said  charity  funds, 
(4)  the   outstandmgs   due   in   that   village 

The  auction  took  place  and  plaintiff  purchased  foi  Rs  7,750  Theie 
\veie  ci'itam  other  paiticulars  arranged  in  the  draft  paitition  deed  which 
are  immaterial 

The  Suhoidmatc  Judge  found  the  ariangement  established,  but  held 
that,  inasmuch  as  it  purported  to  tnmbfer  lights  in  legard  to  the  charity 
properties  in  Schedule  1I-C  and  the  light  ot  managing  them  to  the 
plaintiff,  it  Mas  illegal,  and  fmther  hrld  that,  as  the  arrangement  could 
not  be  upheld  with  regard  to  such  chanty  propeitics,  the  plaintiff  was 
not  entitled  to  any  relief  with  regard  to  the  other  properties  included  in 
the  arrangement  He  therefore  dismissed  the  suit 

Plaintiff    prefericd   this    appeal 

Siibtantatna  Aijyai    and   Kiishnaxami  Ai)\jai ,    tor  appellant 

Rain  at  hand  i  a  liau  Sahcb,  Bhaslujam  Ayyangai ,  Ramalnahna  Ayyar, 
Tinivcnl.atachanar,  and  Sculiat  luuiat ,  foi  respondents 

The  Com  I  (MuTTUbAMi  AYNAH  and  SHEPIIAUD,  JJ  )  made  the 
following 

ORDER 

This  is  an  appeal  from  the  decree  of  the  Suboulmate  Judge  dismissing 
the  suit  without  costs  The  judgment  of  the  Subordinate  Judge  which, 
on  the  substantial  issues  of  fact  (the  fiist,  second,  thud  and  sixth),  is  m 
the  plaintiff's  favour,  proceeds  upon  ceitam  giounds  of  law  upon  which 
also  -the  arguments  m  the  hearing  of  the  appeal  turned  The  Judge's 
findings  on  the  facts  were  not  questioned  It  is  found  as  a  fact  that  by 
agreement  between  the  three  bi  others  a  sale  of  certain  propel  ties  by 
auction  was  effected  and  the  plaintiff  became  the  purchasei  The  terinH 
of  the  whole  arrangement  aie  set  out  in  Exhibit  E  This  sale  included 
among  other  things  the  huK  right  of  Vachakarapatti  choultiy,  the  lands 
attached  to  the  choultry  and  certain  other  lands,  the  hudivaram  of  which 
19  vested  in  the  family  As  to  these  latter,  it  is  asserted  on  [213]  the 
defendants'  behalf  that  they  also  are  pait  of  the  chanty  propeity  There 
has  been  no  finding  on  the  point 

The  Vachakarapatti  choultry  is  one  of  several  charities  managed  by 
the  family  to  which  the  parties  belong  It  is  admittedly  a  public  charity 
There  is  no  direct  evidence  as  the  conditions  fixed  by  the  founder  for  the 
management  of  the  choultry§  and  its  property  or  for  the  devolution  of 
the  right  of  management,  In  the  inam  statement  made  by  the  plaintiff's 
father  Thitharappa,  Chidambaranatha,  who  is  described  as  the  latter 'B 
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1895  great-grandfather  and  manager  of  the  charity,  appears  under  the  heading 
JULY  9.  '  *ne  name  of  the  original  holder/  In  another  column  it  is  said  "  the  inam 
was  granted  to  my  ancestors  by  the  Carnatic  Rajahs  for  the  purpose  of 
conducting  charity  in  the  choultry,  &c."  Thitharappa,  it  appears,  was  one 
of  three  brothers,  who,  having  previously  divided  among  themselves  their 
family  property,  in  1871  proceeded  to  divide  the  family  charities.  It  is 

recited  in  the  deed  of  26th  May  1871  that  it  was  at  first  settled  to  manage 

It  M. 211.  in  common  the  charities  attached  to  the  family,  but  that  they  had  since 
come  to  another  arrangement  with  regard  to  the  same.  Under  that 
arrangement  the  choultry  now  in  question  fell  to  the  share  of  the  plaintiff's 
father.  He  died  in  July  1877  leaving  two  sons  Alagappa  and  Sivaramasun- 
dara,  the  plaintiff  and  defendant  No.  1,  and  a  third,  then  a  minor,  now 
defendant  No.  2.  In  the  same  year  it  was  agreed  between  the  two  adult 
brothers  that,  although  the  hukdarship  was  common  to  the  three,  it  should 
be  registered  in  the  name  of  the  eldest,  the  defendant  No.  1  This  is  all 
the  evidence  adduced  with  regard  to  the  management  of  the  choultry,  and 
it  is  not  likely  that  more  would  be  forthcoming,  inasmuch  an  it  appears 
from  the  pedigree  that  the  grandfather  and  the  great-grandfather  of  Thitha- 
rappa each  left  only  one  son.  Judging  from  the  scanty  materials  available, 
we  think  it  must  be  taken  to  have  been  the  intention  of  the  founder  of  the 
choultry  that  the  office  of  management  should  be  held  in  common  by  the 
family  of  the  original  holder.  No  other  rule  of  succession  can  well  be 
suggested.  The  fact  that  in  1871  a  division  of  the  charties  then  belonging 
to  the  family  took  place  is  by  itself  no  ground  for  holding  that  any  other 
rule  than  that  above  stated  holds  good  with  regard  to  this  choultry.  It 
was  argued  by  the  plaintiff's  vakil  that,  although  the  office  of  superintend- 
ing religious  or  charitable  institutions  cannot  be  alienated  like  ordinary 
property,  it  is  competent  to  any  one  member  of  the  family  [214]  interested 
to  renounce  or  waive  his  right  in  the  matter  (Mancharam  v.  Pranshan- 
bar  (1)  ).  Our  attention  was  also  called  to  the  cases  in  which  it  has  been 
held  that  one  person  may,  by  force  of  the  law  of  limitation,  lose  his  right 
to  such  an  office  and  another  may  in  the  same  manner  acquire  it.  It  is 
true  that  there  is  an  apparent  inconsistency  in  holding  that  by  operation 
of  law  an  alienation  may  be  effected  which  cannot  be  effected  by  an  act 
of  the  party.  It  may  be  suggested  that  the  explanation  lies  in  the  fact 
that  the  law  of  limitation  is  a  law  of  a  general  and  positive  character  and 
that  no  exemption  from  it  is  allowed  in  the  case  of  charitable  or  religious 
offices.  It  is  well  settled  that  such  offices  cannot  be  alienated  by  the  act 
of  parties.  The  question  then  in  whether  the  arrangement  made  in  the 
present  case  amounts  to  an  alienation.  If  it  was  a  mere  arrangement 
for  the  more  convenient  management  of  the  choultry,  reserving  to  the 
plaintiff's  brothers  their  right  of  control,  and,  if  necessary,  of  resumption  of 
actual  management,  then  it  might  be  said  that  there  would  be  no  inter- 
ference with  the  supposed  will  of  the  founder  and  that  the  arrangement 
would  be  lawful.  To  that  extent  it  seems  clear  that  any  coparcener  jointly 
entitled  to  management  may  waive  his  rights.  But  the  transaction  now 
before  us  is  of  a  very  different  character.  It  is  clearly  intended  that  the 
brothers  other  than  the  plaintiff  shall  divest  themselves  altogether  of  all 
right  of  control  over  the  choultry.  For  the  future  it  was  intended  that  the 
right  of  management  should  devolve  in  the  line  of  the  plaintiff  and  his 
heirs  to  the  exclusion  of  his  brothers.  «Tn  our  opinion  it  makes  no 
difference  that  the  alienee  is  a  member  of  the  same  family  (see  Kuppa 

(^  6  B.  298. 
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v.  Dorasami  (1)  and  Narayana  v    Ranga  (2)  )        We  think  the  Subordinate       1895 
Judge  was  right  in  holding  the  alienation  to  be  invalid  JULY  9. 

The  next  question  is  \vhether  the  Judge  was  right,  in  consequence  of       — — 
this  ruling  and  for  the  other  reasons  given  by  him,  in  dismissing  the  suit     APPEL- 
altogether.       His  mam  reason  for  dismissing  it  was  that  in  his  view  the       LATE 
stipulation   that   a   formal    document    should   be   drawn   up    and    icgistered      CIVIL. 
showed  that  neither  party  intended  to  be  bound  until  that  was  done      The 
Judge  refers  to  Ridyway  v    Wharton  (3)      Jn  our  judgment  the  Subordinate 
Judge  has  misunderstood  the   law    and  the  obseivations  made  in  the   case 
cited       [215] The  plain  question  is  whether  in  tact  the  terms  of  the  agree- 
ment haMi   been   definitively   settled,    or   \\hethei    the   matter  rests   in   the 
stage  of  negotiation      Heie  there  is  no  doubt  that  the  teims  of  the  arrange- 
ment had  been  finally   deteimmcd      Theie  was  a  full  and  complete  agree- 
ment between  the  parties,  and  they  must,  KH  observed  by  Lord  Cranworth, 
be    bound    by    it,    notwithstanding    that    they    in  I  ended    to   have    a   formal 
agreement  drawn  up 

Then  it  is  said  that,  KS  part  of  the  agieement  is  void  and  therefore 
cannot  be  enforced,  the  plaintiff  ought  not  to  have  a  decice  for  specific 
performance  as  to  the  remainder  But  tor  the  offer  made  befoie  us  by 
the  plaintiff's  vakil  there  Mould  certainly  be  a  difficulty  in  decreeing 
specific  peiloimance  in  pait  The  plaintiff  is  by  the  contract  under  an 
obligation  to  puy  KB  7,500  as  the  price  of  two  properties  It  is  nof 
clear  whether  he  has  paid  the  money  or  not  However  he  is  willing  to 
pay  it  as  the  price  of  the  property  only  m  respect  of  which  the  agree- 
ment is  lawful  That  being  so,  no  question  anses  as  to  the  apportionment 
of  the  money  between  the  legal  and  the  illegal  parts  of  the  transaction. 
The  plaintiff  being  content  to  pay  the  whole  consideration,  we  see  no 
reason  why  the  defendants  should  not  be  compelled  to  perform  that  part 
of  the  contract  which  is  lawful  The  defendants'  vakil  could  not  suggest 
that  there  would  be  anything  inequitable  in  such  a  decree,  he  only 
objected  that  the  plaintiff's  offer  was  not  made  in  the  Couit  below  This 
is  a  mattei  with  which  we  can  deal  in  our  order  as  to  costs 

On  behalf  of  the  defendant  No  3,  the  imnoi  son  of  defendant  No,  1, 
a  further  objection  is  taken  to  the  frame  ot  the  Bint  It  is  said  that  he 
was  improperly  made  a  party  to  a  suit  foi  specific  peitoinmnce,  because 
he  was  not  a  party  to  the  contract  and  no  olhei  cause  ot  action  could  pro- 
perly be  joined  in  this  suit  It  is  clear  that  against  him  theie  can  be  no 
decree  for  specific  performance,  and  indeed  the  plaintiff  does  not  ask  for 
such  relief  against  him  But  the  plaintiff  is  interested  in  having  him 
before  the  Couit  in  oidei  to  obtain  an  adjudication  against  him  as  well  with 
regard  to  the  existence  of  the  contract  as  with  legard  to  the  question  whe- 
ther the  contract  is  of  such  a  nature  as  to  be  binding  on  him  The  objection 
that  such  a  decree  as  is  required  against  the  defendant  No  3  is  one 
which  cannot  be  combined  with  a  decree  for  specific  peifoimance  against 
the  other  defendants  appears  to  us  to  be  met  by  Section  28  of  the  Code  of 
Civil  Procedure  According  to  that  [216]  section  all  peisons  may  be  joined 
as  defendants  against  wrhom  the  right  to  any  relief  is  alleged  to  exist,  whe- 
ther jointly,  severally  or  in  the  alternative,  in  respect  of  the  same  matter 
The  reasons  for  giving  this  latitude  aie  explained  in  Honduras  Railway  Com- 
pany v  Tucker  (4),  wrhere  also  specific  performance  was  paii  of  the  relief 
claimed  We  observe  that  this  authority  is  not  mentioned  in  Luck  urns  ey 

(i)  6  M    76  (2)   15  M    183 

(3)  6  H.LC    aj8  (4)  L.K    2  Ex    D    301, 
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Ookerda  v.  Fozulla  Casaumbhoy  (1),  a  case  somewhat  resembling  the  pre- 
sent. It  appears  to  us  that  there  is  here  one  and  the  same  matter,  name- 
ly, the  contract  between  the  plaintiff  and  his  adult  brothers,  in  respect  of 
APPEL-  which  he  has  a  right  to  relief  against  them  and  also  against  the  minor  de- 
LATE  fendant.  It  is  immaterial  that  the  relief  is  not  the  same  in  both  cases  (see 
CIVIL.  Janokinath  Mookeijec  v.  Itamrunjun  Chuckcrbutty  (2)  and  Rajdhur  Chow- 

dhry  v.  Kali  Kristna  Bhuttacharjya  (3)).  Certainly  the  present  case  is 

19 M. 211.  within  the  reason  of  the  rule,  for  it  would  be  most  inconvenient  to  leave 
to  be  decided  in  another  suit  against  the  minor  defendant  the  questions 
above  mentioned  Of  these  questions,  the  latter  has  been  left  unde- 
termined, although  in  the  written  statement  of  the  minor  defendant 
there  is  an  allegation  that  the  arrangement  between  the  three  brothers  is 
prejudicial  to  his  interests.  If  the  plaintiff  desires  to  have  any  decree 
against  the  minor  defendant,  there  must  be  a  finding  on  the  issue  whether 
the  said  arrangement  v\as  made  in  fraud  of  the  interests  of  the  minor 
defendant.  There  must  also  be  findings  on  the  eighth,  ninth,  tenth  and 
eleventh  issues. 

As  to  the  memoranda  of  objections,  we  see  no  reason  to  interfere  in 
the  matter  of  costs,  in  which  the  Subordinate  Judge  has  exercised  his 
discretion. 

The  following  were  the  issues  bent  back  for  a  finding:  — 

Is  item  B  in  second  schedule  the  property  of  the  family  or  of  the 
chattram  ? 

Are  the  debts  mentioned  in  plaint  schedule  true? 

Have  plaintiff  and  second  defendant  misappropriated  properties  men- 
tioned in  the  schedule  to  the  first  defendant's  written  statement? 

Has  plaintiff  paid  first  defendant  lis.  1,529-5-4  and  second  defendant 
Us.  1,598-13-6? 

[217]  The  Subordinate  Judge  found  that  the  kudi  right  belonged  to 
the  family  and  not  to  the  choultry,  that  the  debts  in  plaint  schedule  are 
trye,  that  the  misappropriation  was  not  proved  and  gave  no  finding  as  to 
the  eleventh  issue.  With  regard  to  the  new  issue  he  said  "  the  first 
44  defendant  must  be  deemed  to  have  acted  as  the  manager  in  respect  of 
"  his  branch,  and  in  such  capacity  it  was  competent  to  him  to  enter  into 
"  an  arrangement  for  division  with  his  brothers,  and  such  arrangement 
"  is  binding  on  third  defendant  in  the  absence  of  fraud  or  detriment,  neither 
"  of  which  is  proved.'* 

On  receipt  of  the  above  rinding  the  case  came  on  for  final  hearing 
before  SHEPHAUD  and  BEST,  JJ. 

Krishnasami  Ayyar,   for  appellant. 

Ramachandia  Ran  Sahcb,  Bhashyam  Ayyangar,  Ramakrishna  Ayyar, 
Thuvenkatachariai  arid  Scshachanar,  lor  respondents. 

JUDGMENT. 

The  eighth  issue  raises  the  question  whether  the  family  of  the 
parties  possesses  any  interest  in  the  lands  comprised  in  Schedule  II-B, 
The  plaintiff's  contention  is  that  while  the  melvaram  is  admittedly  part  of 
the  charity  estate,  the  kiuhvaram  in  those,  lands  belongs  to  the  family. 
According  to  the  mernonmdurn  made  on  the  26th  Mar  1888,  the  property 
declared  to  have  been  purchased  by  the  plaintiff  for  Rs.  7,750  was  the 
choultry  at  Vachakarapatti.  It  is  more  particularly  described  in  Exhibit 
D  as  ""the  huk  right  of  Vachakarapatti  choultry,  the  lands  the  registry  of 

(i)  5  B.  177-  (2)  4  C.  949-  (3)  8  C.  963. 
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which   stands  in   the  names   ol    Alagappa   Mudahni    and    Shanmugasundara 
Mudahar  in  No    G,  the  decree  raKinamah,  and  all  othei  deeds  in  respect  of    JULY  9. 

the  said  choultiy,   Us    747  being  in  possession  ol   Sivaiamasimdaia  Muda-        

liar,  and  Us    70  fiom  the  hivuh  of  Sekanapuiam  and  all  the  lands  peitam-     AFPEL- 
ing  to  Yachakaiapatti   chonltiy   logethei    with   all  the  rights   and  piivileges       LATE 
thereof  "  CIVIL. 

The  property  now  claimed  as  famiK  piopeitv  eonsiyts  of  the  lands 
registeied  111  the  naincb  of  Alagappa  Mudahai  and  Sliunmugusundara 
Mudahai  The  rucuinstimce  that  they  aie  spe-ein'calK  mentioned  in 
Exhibit  D  is  icgarded  b\  the  Submdm/Ue  Judge  us  indicating  that  they 
were  not  eliattiain  lands  In  our  opinion  the  language  is  equivocal,  and, 
taking  Exhibit  I)  with  Exhibit  E,  \ve  do  IK  t  think  that  any  mierence  in  the 
plaintiff's  favour  can  be  drawn  Jiorri  it,  rafchei  the  contiaiy  Similarly 
with  legal d  to  the  see-in it\  bond  (Exlubit  11),  the  language  of  it  is  consis- 
tent with  either  view  Seeing  that  the  vvntoi  stvled  himself  hulidai,  we 
think  he  might,  \\ith  peifect  honesty ,  desciibe  the  chanty  lands  as  [218J 
his  lands  The  hid  that  he  so  designates  them  in  such  a  document  is  no 
ground  for  the  inference  thai  he  treated  the  lands  as  his  o\vn  to  the 
exclusion  of  the  light  (/f  the  chants  The  iact  is  that  the  family  treated 
the  chant}  and  its  piopeity  as  then  own 

Theie  is  no  documentary  evidence  distinctly  shoeing  that  tlie  family 
claimed  the  hiidivaiam  of  these  hinds  No  p.itta  01  village  accounts  are 
produced  The  Suboidinate  Judge  leleis  to  the  evidence  oJ  certain  wit- 
nesses. The  thud  witness  is  the  only  witness  \\lio  has  no  direct  inten  st 
in  these  lands  His  evidence4  is  not  specific  as  lo  the  K'nds  in  ques^c n, 
the  plaintiff's  vakil  was  unable  to  show  what  the  icteipts  mentioned  bv 
him  pnrved  The  othei  t^o  witnesses  aie  (lie  parties  themselves 

The  defendant  No  1  sa\s  (luit  the  lands  \\eic  pie\iousl\  enteied  in 
the  name  of  the  chattram  and  that  he,  \\.is  no  ]).u-ty  to  the  ti cluster  to  the 
names  of  the  plaintiff  and  delendanl  No  "2  The  plaintiff  on  the  other 
hand  is  unable  to  say  in  uhosc  name  the  lands  stuod  in  his  father's  time, 
and  he  has  no  voucher  to  sho\\  that  they  stood  in  his  father's  name 
He  professes  not  to  knou  hm\  tlu>  came  to  be  tiansfened  to  himself  and 
the  second  defendant  It  cannot  theieloie  be  accouhng  to  him  that  the 
tiansfer  \\  as  made  b;\  common  consent  as  the  plaintiff  s  vakil  Contend-; 

We  cannot  agiee  with  the  Suboidinate  Judge  in  thinking  that  the 
evidence  as  to  eii]o\ment  pioves  (he  alleged  possession  ot  the  ludiviuiim 
by  the  family 

The  result  is  that  we  must  hold  that  su  much  ot  the  agreement  a,s 
relates  to  the  auction  sale  in  eonsideialion  of  the  Hs  7,750  cannot  be 
enforced 

As,  howe\ei,  this  ail  alignment  is  cleaih  se)),n  nte  horn  the  icst  of  the 
agieement,  we  see  no  leason  wh\  the  plaintiff  should  not  hav,  partial 
relief  There  is  no  dispute  as  to  the  findings  on  issues  1,  12,  3  and  6  It  is 
unnecessai}  to  decide  the  issues  numbeied  0,  10  and  11  The  finding  on 
the  new  issue  is  not  challenged 

The  deciee  of  the  Lower  Court  must  be  reveiscd  and  the  pi  urn  tiff 
must  have  a  decree  as  praved  except  so  far  as  legards  the  piopeity  included 
in  Schedules  II-B  and  II-C5  attached  to  the  plaint,  as  to  which  property 
the  plaintiff  must  be  declared  to  be  jointly  entitled  to  management  with 
the  defendants  Nos  1  and  2» 

Under  the  circumstances  we  think  each  party  should  pay  his  own 
costs 
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AUG.  28.  [219]   APPELLATE  CJViL. 

Before  Mr.  Justice   Best   and  Mr.   Jnttice   Subraniania   Ayyar. 


NARAYANA  KOTHAX  (Defendant   No.  2),   Appellant  v.  KALI- 

AXAHUNDAJ-AM   PiLLAi  (Plaintiff  No.  2),   Respondent.* 
It  M.  219.     t  [24th    April    and    28th    August,    1895.  | 

Sale  in  execution — Insanity  of  judgnynt-debtor  intervening  before — Civil  Procedure 
Code,  Sections  456,  459,  460— Act  XXXV  of  1858. 

A  suit  was  brought  by  Y,  to  have  it  declared  that  the  sale  of  his  property  in 
execution  of  a  decree  was  void  owing  to  the  fact  that  subsequent  to  decree 
and  prior  to  sale  he  has  been  declared  insane  under  Act  XXXV  of  1858.  The 
second  defendant  was  the  auctioti  purchaser : 

Held  by  Best,  J  f  that  objection  can  be  taken  under  Section  311,  Civil 
Procedure  Code,  on  the  al>ove  grounds  before  the  sale  has  been  confirmed  and 
certificate  granted. 

Held  by  \ubrantama  Ayyar,  J.,  that  these  facts  onl>  amounted  to  a  material 
irregularity  within  Section  311,  Civil  Procedure  Code,  and  that  the  plaintiff 
must  prove  substantial  injury. 

[R.  22  M.  119  (125).] 

SECOND  appeal  against  the  decree  of  C  Venkobaehariari,  Subordi- 
nate Judge  of  Tanjorc,  in  appeal  suit  No.  824  of  1892,  reversing  the 
decree  of  V.  T.  Subranmnia  Pillai,  District  Muusif  of  Kumbakonam,  in 
original  suit  No.  275  of  1889. 

Ramasami  Sastri,  defendant  No.  1,  herein  obtained  an  ex-parte 
decree  on  24th  June  1887  against  Vythilingam,  the  first  plaintiff,  herein 
in  original  suit  No.  58  of  1887  on  the  file  of  the  District  Munsif  of  Kum- 
bakonam for  Rs.  1,198  on  the  basis  of  three  promissory  notes,  llania- 
sami  Sastri  put  the  decree  in  execution.  The  District  Collector  as  Agent 
to  the  Court  of  Wards  filed  a  petition  on  22nd  October  1888  asking  for 
stay  of  execution  on  the  ground  that  Vythilingam  was  of  unbound  mind 
that  he  was  not  represented  by  a  guardian  and  that  a  suit  was  going 
to  be  filed  to  have  the  said  decree  set  aside.  This  petition  was  rejected 
on  22nd  November  1888.  On  29th  Juh  1889,  the  Collector  brought  the 
present  suit  against  Ramasami  Sastri  and  one  Narayana  Kothan,  second 
defendant,  who  had  purchased  Vythilingam's  house  in  execution  of  the 
said  decree,  but  it  was  dismissed  on  17th  April  1890.  On  16th  July  1891, 
Vythilingam  presented  a  review  [2201  petition  against  this  dismissal  and 
joined  his  adopted  son  as  second  plaintiff  and  the  assignee  of  the  decree 
in  original  suit  No.  58  of  1887  as  third  defendant  Whereupon  the  suit 
was  restored  to  the  file. 

In  the  plaint  it  was  alleged  that  the  three  promissory  notes  had  been 
fraudulently  got  up  by  Rarnasami  Sastri  and  others,  that  Vythilingam 
was  sued  on  them  when  he  was  of  unsound  mind  and  a  decree  obtained, 
that,  in  execution,  Vythilingam's  property  \\orth  Kb.  1,000  was  irregularly 
sold  for  Rs.  100,  that,  as  Vythilingam's  estate  including  the  property  sold 
was  under  the  Collector's  management  and  as  he  (the  Collector)  was  not 
made  a  party  either  to  the  suit  or  to  the  execution  proceedings,  the  decree 
and  the  sale  were  invalid  and  would  not  bind  him  (Vythilingam),  and 
that  they  should  therefore  be  set  aside. 

*  Second  Appeal  No.  46  of  1894. 
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Ramasami   Sastri,   first   defendant,   contended   that   the   suit   was   bad 
for  rnisjomder  of  causes  of  action  that  the  promissory  notes  were  executed 
by    Vythilmgam   in  his  proper   senses   for  sums   borrowed   for  family   pur- 
pose,   that   as  the  suit  No.   58  of   1887  was  brought  and  decree  obtained     APPEL- 
after    Vythilmgam    was   declared   by   the   District   Court   to   be   Hane,    the       LATE 
Collector   could  not   ask  for  the   cancellation   of   that  decree,   that,    at  the      CIVIL 

time  when  his  property   uas   attached  in  execution  ot   the  decree,    Vyfchi-       

lingam  objected   but   Ins   objection   was   not    allowed,    and   that    there   was   u  M. 219* 
no  reason  to  set  aside  the  deciee  which  was  pioperlj   obtained,  or  the  sale 
which  was,  regularly  conducted 

Second   defendant,    the   auction   put  chaser,    bupported   first   defendant 

Third  defendant  is  the  assignee  Jrom  the  fust  defendant  of  (he  latter 's 
interest  in  the  decree  in  suit  No  58  of  1887  The  assignment  was  made 
on  14th  March  1891  and  was  accepted  by  the  Court  on  23rd  September 
1891 

Tt  appealed  from  the  recVud  that  Vythilmgam  Pillai  \vas  found  to  be 
insane  on  13th  March  1885,  but  was  subsequently  certified  by  the  Dis- 
trict Suigeon  to  have  recovered  and  was  released  from  confinement 

The  Munsil  found  that  (1)  on  15th  Ocdobei  1886,  Vythilmgam  was 
declared  aanc  and  Ins  property,  which  was  under  the  management  of  the 
Court  of  Wards,  was  ordeied  to  be  restored  to  lum,  (2)  that  when  original 
suit  No  58  of  1887  uas  brought,  viz  ,  on  12th  Fcbruan  1887  and  when 
decree  was  passed  on  24th  June  1887  [221]  VylhilmRimi  \\as  sane;  (3) 
that  on  25th  July  1888,  Vythilmgam  was  again  declared  to  be  msnne  by 
the  District  Court,  subsequent  to  which  the  attachment  and  sale  took 
place,  (4)  that  the  execution  proceedings  were  conducted  without  a 
guardian  being  appointed  for  him,  but  that  this  only  amounted  to  an 
irregularity  which  did  not  vitiate  the  sale  in  execution  He  found  that 
the  second  defendant  purchased  bona  fide  and  that  there  \s  as  no  evidence 
that  the  property  \ias  sold  for  loss  than  the  real  value  as  alleged  He 
therefore  dismissed  the  suit  with  costs 

On  appeal  the  Subordinate  Judge  I  omul  that  the  promissory  notes 
sued  on  in  onginal  suit  No  ,18  of  1887  were  binding,  but  reversed  thr 
decree  and  set  aside  the  sale  The  material  portion  of  his  judgment  is  as 
follows  — 

11  It  is  conceded  that  the  first  plaintiff  ^  as  not  lepresented  on  the 
11  record  at  the  time  the  execution  of  the  decree  u  as  proceeded  with  He 
""  was  declared  a  lunatic  and  was  in  the  e\e  of  the  law  not  capable  of 
"  acting  for  himself  He  was  in  the  same  position  as  a  minor  at  that 
11  time  Under  Sections  456,  459  and  460,  Civil  Procedure  Code,  he  should 
"  have  been  represented  by  a  guardian  The  proceedings,  theiefore,  were 
"  null  and  void  being  ultra  vires  It  is  not,  I  think,  a  mere  irregularity 
'"  as  noticed  by  the  District  Munsif.  I  am  inclined  to  hold  that  the  Court 
"  had  no  jurisdiction  to  sell  the  propeit}  in  the  absence  of  any  body  to 
11  represent  the  defendant  on  record  See  Bamaaami  v  Bagirathi  (1)  and 
"  Knshnayya  v  Unniana  Beyam  (2)  and  especially  the  observation  at  page 
"  400  If,  therefore,  the  Court  had  jurisdiction,  then  second  defendant 
"  is  protected  and  his  pmcluse  vull  be  unquestionable  \\ithin  the  principle 
11  laid  down  by  the  Privy  Council  in  Rcwa  Mahton  \  /?<itn  Kishen  Singh 
"  (3)  The  fact  that  second  defendant  IB  H  bona  fide  purchaser,  does  not, 
11  therefore,  affect  the  present  question  I  differ  from  the  District  Munaif 

(7)  6  M,  180 ~*  (2)   15  M.  399-  (3)   '4  C    18. 

• 
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^^       "  on   the   second   question   and   hold   that   the    execution    sale   was   made 
AtJcTiS.  *'  without  jurisdiction,   i.e.,   without  legal  authority." 

L_  *  Defendant  No.   2  preferred  this  second  appeal. 

APPEL-  ttajagopala   Ayyar  and    Tiruvcnkata   Chariar,   for   appellant. 

LATE  Sankaran  Nayar,   for  respondent. 

CIVIL.  ORDER. 

BEST,    J. — The   question   for   decision   in    this   appeal   is   whether   the 

19  M. 219.  Subordinate  Judge  is  right  in  setting  aside  the  sale  [222J  held  in  execu- 
tion of  a  decree  (in  original  suit  No.  58  of  1887)  obtained  by  one  llama- 
smni  Sastri  against  the  respondent's  lather  Vythilingam  Pillai.  Appel- 
lant is  the  purchaser  of  the  property  at  the  said  sale. 

True  Subordinate  Judge's  order  proceeds  on  the  ground  that,  at  the 
time  of  attachment  and  sale  of  the  property,  Vythilingam  Pillai  was  a 
person  adjudged  under  Act  XXXV  of  1838  to  be  of  unsound  mind  and 
therefore  a  person  who  should  have  been  represented  by  a  guardian  ad 
litem  as  required  by  Sections  456  and  460  of  the  Code  of  Civil  Procedure; 
and  not  having  been  so  represented,  the  sale  must  be  held  to  be  null  and 
void. 

In  liamasami  v.  Bayiiathi  (1)  and  Kriyhnayya  v.  Unnissa  Bcgam 
(2),  it  has  been  held  that  even  where  the  judgment-debtor  dies  after 
attachment  but  before  sale,  and  the  sale  takes  place  without  making  the 
representatives  of  the  deceased  parties  to  the  proceedings,  the  sale  is 
illgal  and  must  be  set  aside.  If  So,  a  fortiori  the  absence  of  legal 
representatives  throughout  execution  pioceedings  in  a  case  where  the 
judgment-debtor  is  dead  or  incapacitated  at  the  date  of  the  attachment 
must  invalidate  the  sale  The  abo\e  Madras  cases  have,  however,  been 
dissented  from  b}  a  Full  .Bench  of  the  Allahabad  High  Court  in  Sheo 
Prasad  v.  Him  Ltd  (8).  See  also  Aba  v.  Dhondu  Bat  (4).  But  appellant 
rests  his  case,  not  so  much  on  the  above  decisions  of  the  High  Court  at 
Allahabad  and  Bombay  as  on  the  ruling  of  the  Privy  Council  in  Hew  a 
Mahton  v.  Ham  Kishen  Singh  (5),  to  the  effect  that,  when  a  Court  having 
jurisdiction  orders  a  sale  in  execution  of  a  decree,  a  purchaser  of  the 
property  sold  is  not  bound  to  inquire  int*  the  correctness  of  such  order 
any  more  than  into  the  correctness  of  the  judgment  upon  which  the 
execution  issues  See  also  Mothura  Mohan  Ghose  Mondul  v.  Akhoy 
Kumar  ^fitter  (6)  and  Hangasami  Chctti  v.  Periavami  Mudali  (7),  where 
the  law  is  stated  to  be  that,  where  the  defendant  is  a  bona  fide  purchaser 
at  a  Court-sale,  any  irregularity  in  the  proceedings,  which  led  to  the 
sale,  cannot  be  relied  on  as  a  ground  for  setting  aside  the  sale  after  it 
has  been  confirmed  and  a  certificate  issued. 

Before  it  is  confirmed  objection  can,  of  course,  be  taken  under  Section 
311  of  the  Code  of  Civil  Procedure. 

[223]  Before  we  can  dispose  of  this  appeal  findings  are  required  on 
the  following  issues:  — 

(1)  Was  the  sale  confirmed  and  certificate  issued  under  Sections  314 
and  316  of  the  Code  prior  to  objection  being  taken  to  the  same? 

(2)  Was  the  appellant  a  bona  fide  purchaser? 

Additional  evidence  may  be  admitted  on  either  side  and  the  findings 
are  to  be  submitted  within  a  month  from  the  date  of  the  receipt  of  this 
order  and  seven  days  will  be  allowed  for  filing  objections  after  the  finding 
has  been  posted  up  in  this  Court. 

~O)  6~M.  180.  (2}  15  M.  399-  (3)  ^  A.  440.  (4)   IQ  B.  276. 

(5)   M  C.  18.  (6)   15  C.  557-   (        (7)   17  M.  58- 
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JUDGMENT 

SUBRAMANIA   AvYAR,    J  — The    question   raised   before   ua   is    as   to   tlie    AUG.  28. 

validity  of  the  sale  of  certain  immoveablo  property  held  in  execution  of  the 

decree  in   original   suit   No     58   of    1887,    obtained   by   the   first   defendant     APPEL- 
ftgamst  the  first  plaintiff,  the  alleged  adoptive  father  of  the  second  plaintiff        LATE 
(respondent),    the    second    defendant    (appellant)    being    the    purchflser    at      CIVIL. 

such  sale  .  

The  contention  on  behalf  of  the  plaintiffs  was  that,  from  a  time  prior 
to  that  when  the  property  was  attached  until  long  after  the  sale,  the  fivBt 
plaintiff  was  a  lunatic;  tjiat  the  first  defendant  though  aware  of  the  fuct 
took  no  steps  to  bring  on  record  a  proper  person  to  represent  the  first 
plaintiff  in  the  execution  proceedings,  but  proceeded  with  the  execution  as 
if  the  first  plaintiff  was  of  sound  mind,  that  the  propeity  was  sold  for  about 
one-tenth  of  ils  proper  price  and  consequently  the  sale  could  not  bind  them 
That,  as  alleged,  the  first  plaintiff  was  of  unsound  mind  and  \\as  not  repre- 
sented in  the  execution  proceedings  \\lnch  culminated  in  the  sale  are 
found  by  both  the  Lower  Courts  The  District  Munsif  held,  however,  that 
the  latter  circumstance  made  the  sale  only  irregular  and,  as  it  was  not 
shown  that  the  plaintiff  sustained  any  m]ury  by  teason  of  the  irregularity, 
the  sale  could  not  be  cancelled  The  Suboidmatc  Judge  being  of  opinion 
that  the  absence  of  anybody  to  represent  the  first  plaintiff  m  the  execu- 
tion proceedings  rendered  the  sale  one  made  without  jurisdiction  or  legal 
authority,  reversed  the  District  Munsif 's  decree  and  set  aside  the  Sale 

On  behalf  of  the  second  defendant,  the  purchaser,  great  stress  was  laid 
in  the  Courts  below,  as  well  as  here,  upon  the  ruling  of  the  Privy  Council 
in  Rcwa  Mahton  v  Ram  Kiahrn  Singh  (1),  where  Sir  B  Peacock  observed 
that  "  If  the  Court  has  jurisdiction,  a  purchaser  [224]  is  no  more 
11  bound  to  enquire  into  the  correctness  of  an  order  for  execution  than  he 
"  is  as  to  the  correctness  of  the  judgment  on  which  the  execution  issues 
In  lading  down  the  rule  in  the  widr  terms  just  quoted,  the  judicial 
committee  was,  I  think,  only  repeating  the  English  Law,  respecting  sales 
by  Court,  as  it  stood  before  the  passing  of  the  Conveyancing  and  Law  ot 
Pioperty  Act  of  1881,  Section  70  of  which  piovicles  that  "  an  order  of  the 
11  Court  under  an>  statutoiy  or  other  jmmdiction  shall  not  as  against  u 
"  pin  chaser  be  invalidated  on  the  ground  of  want  of  jurisdiction  or  u  ant 
"  of  any  concurrence,  consent,  notice  or  service  whether  the  purchaser  has 
"  notice  of  any  such  want  or  not  "  The  principle  of  the  rule  laid  down  by 
the  Pi  ivy  Council  is  that,  so  long  as  a  Court  is  acting  within  its  jurisdiction, 
hona  /i</f  purchasers  at  court  sales  sought  not  to  be  affected  by  eirors  or  11- 
regularitics  in  the  decree  01  order  for  sale  or  other  proceedings  connected 
therewith  For,  as  observed  by  Sir  Edward  Sugden,  L  C  ,  in  Bowen  v  Evans 
"  (2)  Tt  ^ould  be  extremely  dangerous  to  impress  upon  the  minds  of  pur- 
"  chasers  under  decrees  that  that  which  had  escaped  the  vigilance  of  the 
"  Court,  its  officers  and  of  the  Bar  would  form  a  sufficient  ground  to  set 
"  HHide  a  sale  "  The  following  passage  in  the  same  judgment  may  also  be 
usefully  quoted  as  indicating  the  extent  of  protection  accorded  by  law  to  a 
purchaser  at  such  a  sale.  "  A.  purchaser  has  a  right  to  presume  that  the 
Court  ha&  taken  the  steps  necessary  to  investigate  the  lights  of  the  par- 
ties and  that  it  has  on  that  investigation  properh  decieed  a  sale,  then  he 
is  to  see  that  this  is  a  decree  binding  ihe  parties  claiming  the  estate 
that  is  to  see  that  all  proper  parties  to  be  bound  are  before  thu  Court 
and  he  has  further  to  see  that  taking  the  conveyance,  he  takes  a  title 

(I)   14  C    18=13  IA~io6  (2)   i  Jo    and  Lat.  178 
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"  that  cannot  be  impeached  aliunde.     He  has  no  right  to  call  upon  the 
AucTSs    "  ^ourfc  fco  Protect  him  from  a  title  not  in  issue  in  the  cause  and  no  way 
_  '  "  affected  by  the  decree:  but,  if  he  gets  a  proper  conveyance  of  the  estate 
APPEL-    "  *°  ^a*  no  Person  whom  the  decree  affects  can  invalidate  his  title,  al- 
"  though  the  decree  be  erroneous  and  therefore  to  be  reversed,  I  think  the 
p jyjL      "  *^e  °f  the  purchaser  ought  not  to  be  invalidated      If  we  go  beyond  this, 

"     "  we   shall  introduce  doubts  on  sales  under  the  authority  of  the  Court, 

lt~M~219*  "  which  would  be  highly  mischievous/'  Looking  to  the  reason  of  the  rule, 
as  explained  in  the  above  extracts,  it  appears  to  me  that  the  language 
[226]  of  the  judicial  committee  already  quoted  is  to  be  understood,  not 
as  limited  to  the  circumstances  of  the  particular  case  then  before  it,  but, 
as  intended  to  lay  dowfc  a  broad  rule  applicable  to  judicial  sales  in  this 
country. 

Applying  the  rule,  thus  enunciated,  to  the  present  case,  the  first  point 
is  to  see  whether  the  sale  was  as  held  by  the  Subordinate  Judge  made 
without  jurisdiction.  That  the  Court  which  pasbed  the  decree  in  original 
suit  No.  58  of  1887  had  jurisdiction  to  pass  it  and  that  the  decree  was 
in  force  and  capable  of  execution  when  the  sale  took  place,  are  not  ques- 
tioned. The  only  fact  said  to  vitiate  the  sale,  as  already  stated,  is  that 
the  first  plaintiff,  though  insane,  was  not,  after  he  became  so  afflicted, 
represented  in  the  execution  proceedings.  It  is  difficult  to  understand 
how  that  fact  could  be  said  to  have  divested  the  Court  of  the  jurisdiction, 
which  it  unquestionably  had,  to  execute  the  decree  before  the  first  plaintiff 
lost  his  reason,  whatever  other  effect  such  fact  may  have  upon  the  validity 
of  the  execution  proceedings  conducted  again&t  him  during  the  period  of 
insanity.  I  am  therefore  unable  to  agree  with  the  Subordinate  Judge 
that  the  sale  was  made  without  jurisdiction. 

The  next  point  for  consideration  is  how  far,  if  at  all,  does  the  circum- 
stance that  the  plaintiff  was  not  represented  in  the  execution  proceedings 
which  terminated  in  the  sale,  affect  its  validity.  In  dealing  with  this 
point,  it  may  be  observed  that  though  the  Code  of  fJivil  Procedure 
requires  no  special  notice  to  be  given  to  a  judgment-debtor  of  an  intended 
sale  of  his  immoveable  property,  yet  it  does  not  appear  to  treat  such  a 
sale  as  a  purely  ex-parte  proceeding.  Most  probably  the  legislature 
thought  that,  as  every  proclamation  of  sale  has  under  Section  289  to  be 
published  at  some  place  on  or  adjacent  to  the  property  to  be  sold  and  a 
copy  thereof  has  to  be  fixed  up  in  a  conspicuous  part  of  such 
property  (Kalytara  Choivdhrain  v.  Ramcoomar  Goopta  (1),  the  judgment 
debtor  would  thereby  get  sufficient  notice  of  the  proposed  sale. 
However  this  may  be,  there  can  be  no  doubt  as  pointed  by  Banade,  J., 
in  Aba  v.  Dhondu  Bai  (2)  that  the  Code  contemplates  the  necessity 
•of  a  judgment-debtor  being  a  party  to  the  sale  proceedings.  See 
also  the  observations  in  Sheo  Prasad  v.  Hira  Lai  (3).  The  provi- 
sions of  the  Code  referred  to  by  the  learned  Judge  show  that  even 
after  a  [228]  decree  the  law  gives  the  debtor  many  reasonable  facilities 
for  saving  his  property  from  sale,  and  if  a  sale  has  become  inevitable,  the 
law  further  enables  him  under  proper  restrictions  to  complain  of  irre- 
gularities in  connection  with  it  if  he  could  show  they  have  proved  pre- 
judicial to  his  interest.  Now  how  could  the  interest  of  a  judgment-debtor, 
who  has  become  insane  after  the  decree  was  passed,  be  effectually  pro- 
tected in  execution,  if  it  is  to  go  on  without  hi#  being  represented  therein. 
And  why  should  the  judgment-creditor  in  a  case  like  this  stand  on  a 

(i)  7  C.  466.  (2)  19  B.  276.  (3)  12  A.  440. 
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different  footing  from   that  occupied  by   a   plaintiff  or  appellant,    seeking       1998 
relief  against  persons  under  such  disability,  neither  of  them  being  allowed    AUG. 28. 
by  law  to  proceed  without  taking  proper  steps  for  the  due  representation  '      ' 

of  the  defendant  or  respondent  in  the  suit  or  appeal  Though  Section  463,  APPEL- 
Civil  Proceduie  Code,  is  not  expressly  made  applicable  fco  execution  pro-  LATE " 
ceedings,  yet,  I  think,  the  procedure  hud  down  therein  ought,  in  rea&on,  ClVlL. 

to  be   followed   in   cubes   like   the   piesent   also,    as   otherwise   wenous   harm       " 

might  be  done  to  judgment-debtor  under  such  disability,  whose  helpless  if  M.  211. 
condition  entitles  them  to  peculiar  protection  at  the  hands  of  the  Court 
directing  the  "sale  of  then  properties  in  execution  I  am  of  opinion,  there- 
fore, that  first  defendant  was  bound  to  see  that  the  first  plaintiff  was  duly 
represented  in  the  sale  proceedings  And  as  he  omitted  to  do  so  the  sale 
must  be  held  to  have  taken  place  without  the  due  observance  of  the 
requirements  of  law  on  the  point 

Is  such  a  sale  void  or  is  it  only  liable  to  be  set  aside  at  the  instance 
of  the  party  affected9  We  have  not  been  referred  to  any  direct  authority 
on  this  point  In  England  it  is  quite  settled  that  a  contract  by  a  person 
of  unsound  mind  is  not  void,  but  only  voidable  (See  Pollock  on  Contracts, 
6th  edition,  page  89,  and  the  cases  therein  cited).  When  such  is  the  case 
in  respect  of  transactions  into  \\hich  private  parties  enter  directly  with 
insane  persons,  it  is  difficult  to  see  how  a  different  rule  is  to  be  laid  down 
with  reference  to  public  sales  held  under  the  authority  of  a  Court  of 
Justice,  it  being  of  the  greatest  importance,  as  Sir  Edward  Sugden 
observes  in  the  case  already  referred  to  that  jaueh  sales  should  not  be 
lightly  set  aside  Against  this  view  it  may  perhaps  be  urged  that  the 
Indian  law  as  to  contracts  by  persons  of  unsound  mind  is  different  from 
the  English  Law  and  that  such  contracts  according  to  the  proper  construc- 
tion of  Section  12  of  the  Indian  Contiact  Act  are  void  and  not  merely 
voidable  It  is  not,  however,  necessary  m  [227]  this  case  to  express  any 
opinion  on  this  point,  for  assuming  for  argument's  sake  that  this  con- 
struction of  the  section  is  correct,  the  ground  on  which  it  rests,  viz.,  m- 
competency  to  enter  into  a  contract,  is  quite  inapplicable  to  proceedings 
in  execution  where  property  of  judgment-debtors,  whether  competent  to 
contract  or  not,  is  equally  liable  to  be  seized  and  sold  And  considering 
that  in  such  proceeding^  Courts  could  and  would  hold  the  scales  evenly 
between  judgment-debtors  and  purchasers  on  the  one  hand  and  judgment- 
debtors  on  the  other,  the  proper  course  is  not  to  treat  sales  like  the  present 
MS  entireh  null,  but  to  hold  that  thev  are  liable  lo  he  set  aside  for  good 
cause  shown  (compare  Jungee  Lai  v  Sham  Lai  (I))  My  view  is  strongly 
confirmed  by  the  general  tenor  of  the  observations  of  Muttusami  Ayyar,  J  , 
in  appeal  against  order  No  12fl  of  1892  where  he  appears  to  consider  that 
in  cases  concerning  the  validitv  of  sales  under  the  Civil  Procedure  Code, 
the  real  question  is  wltether  the  defect  in  the  sale  to  the  confirmation  of 
whioh  objection  is  taken,  resulted  in  substantial  injury  to  the  party  affected 
bv  the  same,  it  being,  in  the  opinion  of  the  learned  Judge,  immaterial 
whether  the  defect  in  question  is  an  illegalitv  or  something  less  I  arrive, 
therefore,  at  the  conclusion  that  the  sale  in  the  present  instance  IB  not 
void  but  only  irregular 

The  cases  of  Ramaaami  v  Bagiratht  (2)  and  Kriahnayya  v  Unniasa 
Begam  (9)  relied  upon  on  behalf  of  the  plaintiffs,  are  not,  in  my  opinion, 
in  conflict  with  the  above  conclusion  The  question  in  both  ca^es  was 
whether  a  Bale  of  the  property  of  a  deceased  judgment-debtor  without  his 

~"(n~ao~W,R,~7aa  (2)  6  M^iBo  (3)  15  M   399 
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IMS      representative  being  brought  on  the  record  was  valid.     This  Court  held  it 
Atfr  28    was  no^'     After  the  death  of  the  judgment-debtors  in  these  cases  there  was 

*  no  one  that  could  be  said  to  have  been  a  party  to  the  subsequent  proceed- 

APPEL  *n8s  k°ld  therein,  the  representatives  of  the  deceased  parties  not  having 
LATE"  keen  brought  on  the  record;  here,  however,  the  judgment-debtor  continued 
PWII  t'°  ^e  a  pflfty,  though  he  came  under  a  disability.  Consequently  these 

*     cases  do  not  seem  to  me  to  be  on  all  fours  \vith  the  present.     Apart  from 

19  M.  219.  this,  the  language  employed  by  the  Judges  who  decided  the  later  of  the 
two  cases,  i£  hardly  consistent  with  the  view  suggested  by  the  words  used 
by  the  Judges  who  decided  the  earlier  case.  In  Kriahnayya  v.  Unnissa 
ftegam  (1),  Parker  and  [228]  Wilkinson,  JJ.,  say  that  "  The  sale  without 
notice  to  him  of  property  belonging  to  a  person  not  a  party  to  the  suit 
"  was  a  material  irreguluritv  and  must  necessarily  cause  him  substantial 
injury."  I  do  not  think  that  1  shall  be  warranted  in  Supposing  that  in 
adding  the  words  "  must  necessarily  cause  him  substantial  injury,"  the 
learned  Judges  intended  to  use  the  phrase  "  material  irregularity  "  to  denote 
something  that  rendered  the  sale  absolutely  null  and  void,  a  sense  so  differ- 
ent from  the  generally  accepted  interpretation  of  the  term  as  used  in 
Sections  311  and  312  of  the  Civil  Procedure  Code,  I  doubt  whether  the 
learned  Judges  intended  to  go  further  than  to  hold  that  the  defect 
in  the  sale  they  had  to  deal  with  was  from  its  nature  such  as  to  raise  a 
strong  presumption  that  it  was  calculated  to  cause  loss  to  the 
party  whose  property  was  sold  without  his  knowledge  (compare  Our  Buksh 
Loll  v.  Jawahir  Singh  (2).  Moreover  in  Aba  v.  Dhonda  Bai  (3),  already 
referred  to,  Jardine  and  Kunnde,  JJ.,  after  considering  the  above  two  cases, 
treat  the  sale  without  the  legal  representative  of  a  judgment-debtor  being 
made  a  party  as  an  irregular  and  not  a  void  proceeding. 

The  third  and  last  point  to  be  noticed  is  that  urged  on  behalf  of  the 
second  defendant  to  the  effect  that,  upon  the  view  that  the  sale  was  not 
void,  it  is  not  open  to  the  plaintiffs  to  impeach  it  on  the  ground  of  irre- 
gularity as  he,  second  defendant,  is  a  bona  fide  purchaser  and  the  sale  has 
been  confirmed  and  sale  certificate  issued  to  him. 

The  facts  necessar}  to  determine  this  point  are  not  before  us.  In  con- 
curring with  my  learned  colleague  in  calling  for  the  necessary  findings  I 
wish  to  draw  attention  to  an  aspect  of  the  order  confirming  a  sale  that 
has  in  my  view  an  important  bearing  upon  the  question  of  second  defend- 
ant's bona  fide.  I  refer  to  the  circumstance  that  an  order  of  confirmation 
is  more  than  a  mere  ministerial  act,  and  is  a  judicial  determination,  between 
the  purchaser  and  the  judgment-debtor,  that  none  of  the  objections  on 
which  the  latter  could  have  sought  to  set  aside  the  sale  before  confirma- 
tion, exist  in  the  particular  case  (Sections  311  and  312,  Civil  Procedure 
Code).  Now  to  hold  that  the  order  of  confirmation  in  the  present  case 
is  binding  upon  the  first  plaintiff,  notwithstanding  the  fact  that  he  was 
not  represented  at  the  time  it  wa&  [229]  passed  as  he  ought  to  have 
been,  would  be  to  disregard  the  principle  andi  alterum  partcm.  The 
disregard  of  even  such  a  principle  seems  to  be  justifiable,  provided  it  is 
necessary  for  the  protection  of  bona  fide  purchasers  at  execution  sales. 
But  before  the  second  defendant  asks  the  Court  to  uphold  an  "order  obtain- 
ed in  violation  of  so  fundamental  a  rule  of  judicial  procedure  as  that 
stated  above,  it  is  incumbent  upon  him  to  satisfy  the  Court  that,  notwith- 
standing the  exercise  of  the  due  diligence  on  his  part,  he  was  ignorant  that 
the  first  plaintiff  had  become  a  lunatic;  especially,  as  about  the  time 

(0  J5  M.  309-  (2)  20  C.  509.  (3)  19  B.  276. 
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the  sale  in  question  took  place,  he  had  been  declared  to  be  &uch  undei  Act       1395 
XXXV    of    1858,    and    the    fact    that    there    was    an    adjudication   to    that    AUG.  28 

effect  appears  to  have  been  communicated  to  the  Couit  executing  the  deciee       1_ 

by  the  Collector's  petition,  dated  22nd  Octobei  1888  For,  when  the 
second  defendant's  bid  was  accepted,  he,  as  one  ot  tlie  persons  interested  m 
securing  a  valid  confirmation,  became  responsible  for  the  legulant)  of  the 
subsequent  proceedings  and  consequently  was,  m  my  opinion,  bound 
to  see  that  the  first  plaintiff  was  duly  represented  therein  Fioin  this 
responsibility  he  could  not  escape  except  by  showing  'that  his  ignor- 
ance of  the  condition  and  circumstances  ot  the  first  plaintiff  at  the  time  of 
the  sale  and  confirmation  was  not  due  to  any  omission  on  his  part  to 
examine  the  record  in  the  execution  pioceechngs  and  otherwise  to  make 
reasonable  enquiries  in  the  matter  In  the  absence  of  such  proof  the  second 
defendant  would,  I  think,  tail  to  establish  that  he  exercised  the  care  and 
attention  necessary  to  make  out  he  is  a  bona  fide  purchaser  as  alleged  1 
agree  in  requiring  the  Subordinate  Judge  to  submit  findings  on  the  mattei 
specified  in  the  judgment  of  my  learned  colleague  Should  the  findings  be 
against  the  second  defendant,  the  Subordinate  Judge  should  also  lecord  a 
finding  upon  the  contention  raised  by  the  plaintiffs  that  they  sustained 
substantial  injury  by  the  irregularity  in  the  sale 

[On  return   of   findings   the   parties  filed   a   i a/mama   petition    ,md   the- 
suit  was  compromised  ] 
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Before  Mr    Justice  Subramania  Auijar 


RAMA   AYYAN    (Counter-Petitioner),    Appellant   v 
SREENIVARA  PATTAR  (Petitioner)   Respondent  * 

[12th  March  and   18th  April,    1895  ] 
Civil  Procedure  Code,  Sections  244,  258 

On  an  application  for  execution  of  a  decree  being  presented  by  a  transferee 
decree-holder,  the  judgment-debtoi  opposed  alleging  in  his  petition  that  he 
had  transferred  certain  immoveable  property  to  the  petitioner  m  consideration 
of  his  paying  the  judgment  debt  to  the  original  decree-holdei  and  that  the 
petitioner  had  discharged  the  debt,  but  subsequently  having  got  thd  decree 
transferred  to  himself  instead  of  entering  up  satisfaction  of  the  decree, 
fraudulently  applied  for  execution  Satisfaction  had  not  been  entered  up  under 
Section  258,  Civil  Procedure  Code 

Held  that  there  must  be  an  enquiry  into  the  truth  of  the  judgment  debtor's 
allegations,  and  if  proved  the  petition  for  execution  must  be  dismissed,  and 
further  that  Section  258,  Ci\il  Piuccdure  Code,  was  inapplicable  to  the  present 
case,  since  that  section  applies  only  to  the  case  of  parties  who  stand  in  the 
relation  of  judgment-debtor  and  judgment-creditor  at  the  date  of  the  transaction 

[R,   35    M    659    (662)  =  12    Ind     CAS    657—22    MM     170    (173)^10    MT,T    442— 
(1911)  2  M  WN   568,  D.f  21  A]    409  Mil)  J 

APPEAL  against  the  order  of  11  8  Benson,  District  Judge  of  South 
Malabar,  passed  on  civil  miscellaneous  appeal  Xo  102  of  1893,  i  ever  sing 
the  order.of  V  llama  Sastri,  District  Munsif  of  Temelprom,  m  civil  mis- 
cellaneous petition  No  1762  of  1893 

The  facts  of  this  case  necessary  for  the  purposes  of  this  report  appear 
sufficiently  from  the  judgment  of  the  High  Court 

*  Appeal  against  Appellate  Order  No    6  of   1894 
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Sundara  Ayyar,  for  appellant. 
Bespondent  was  not  represented. 

JUDGMENT. 

In  original  suit  No.  77  of  1883*  on  the  file  of  the  Temelprpm  District 
MunSif 's  Court,  a  decree  was  passed  against  the  present  respondent.  The 
appellant  applied  to  that  Court  to  execute  the  decree  as  tranferee  thereof. 

The  respondent  put  in  a  petition  wherein  he  stated  that  ho  had  transfer- 

19  M.  re^  certain  immoveable  property  to  the  appellant  in  consideration  of  his 
230-5  paying  the  judg-[231Jment-debt  to  the  original  decree-holder,  that  the 
M.L.J.  appellant  accordingly  had  discharged  the  debt,  that  subsequently,  how- 
2W*  ever,  he  (the  appellant)  had  got  the  decree  transferred  to  himself,  and 
that,  having  thus  become  the  assignee,  instead  of  entering  up  Satisfaction, 
he  has  fraudulently  applied  for  execution  of  the  decree  against  the  respond- 
ent. He  therefore  prayed  that  the  application  for  execution  be  rejected. 
The  District  Munsif,  without  taking  evidence,  dismissed  the  petition  on 
grounds  which  I  think  it  unnecessary  to  notice.  The  District  Judge  on 
appeal  came  to  the  conclusion  that,  if  the  allegations  contained  in  the 
respondent's  petition  be  true,  the  appellant  should  be  taken  to  have  be- 
come a  trustee  for  the  discharge  of  the  judgment  debt  in  77  of  1883,*  and 
the  appellant's  application  to  execute  the  decreed  an  abuse  of  the  trust. 
Consequently  he  reversed  the  order  of  the  District  Munsif  whom  he  direct- 
ed to  record,  after  admitting  evidence,  a  finding  on  the  question  of  trust 
raised  and  to  pass  a  fresh  order. 

It  was  urged  before  me  that  the  District  Judge's  view,  that  a  trust  was 
undertaken  by  the  appellant  when  the  property  was  transferred  to  him, 
is  erroneous,  and  therefore  his  order  should  be  set  aside  and  that  of  the 
District  Munsif,  rejecting  the  respondent's  petition,  restored.  I  think, 
however,  that  the  District  Judge's  ordei*  should  not  be  disturbed,  as  I  hold 
that  it  is  right  in  so  far  as  it  considers  that  an  enquiry  into  the  allegations 
of  the  respondent  is  necessary. 

Now  assuming  these  allegations  to  be  well  founded,  whether,  when 
the  appellant  became  the  transferee  of  the  property  in  consideration  of  his 
paying  off  the  debt  due  by  the  respondent,  the  former  became  trustee,  as 
suggested  in  the  order  of  the  District  Judge,  may  be  open  to  doubt.  But 
there  can  be  no  doubt  that  the  appellant  thereby  undertook  an  obligation 
to  discharge  the  debt.  Having  undertaken  that  duty,  it  follows  he  has 
certainly  now  no  right  to  execute  the  decree.  This  would  be  still  clearer 
if,  as  alleged  by  the  respondent,  the  appellant  did  in  fact  pay  the  original 
judgment-creditor  the  amount  due  to  him.  In  such  circumstances  the 
application  made  by  the  appellant,  praying  for  the  execution  of  the  decree, 
must  be  held  to  be  a  fraud  against  which  the  respondent  is  entitled  to 
redress.  And  now  that  the  appellant  has  been  allowed  to  appear  on 
the  record  as  the  assignee  of  the  decree,  the  question  whether  the  applica- 
tion to  execute  it  is  fraudulent  or  not  is  one  relating  to  execution  arising 
between  the  decree- [282] holder  and  the  judgment-debtor,  and  consequent- 
ly it  can  and  ought  to  be  investingated  under  Section  244,  Civil  Procedure 
Code  (Paranjpe  v.  Kanade  (1),  Subbaji  Rau  v.  Srinivasa  Rau  (2),  Vira- 
raghava  Ayyangar  v.  Venkaiacharyar  (3)). 

As,  however,  the  agreement  between  the  appellant  and  the  respondent 
about  the  former  paying  the  decree  amount  to  the  original  judgment-creditor 

*  Found  as  77  of  1893  in  5  M.L.J.  218  (219),  ED. 
(i)  6  B.  148,  (2)  2  "M.  264.  (3)  5  M.  217. 
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is  said  to  have  taken  place     BO  far  back  as  1883-84,   it  might  perhaps  be 
suggested  that   the  transaction  in  question  cannot,   under  the  last  para-     APRIL 
graph  of  Section  258,  Civil  Proceduie  Code,  be  iccogmzed  by  the  Court  in         ig 

execution  proceedings,   inasmuch  as  it  was  not  certified  by  the  appellant        1 

and,  inasmuch  as  the  respondent's  application  was,   with  reference  to  the     APPEL- 
date  of  the  agreement,   made  after  ninety  days,  the  period  prescribed  for       LATE 
an  application  by  a  judgment-debtor  under  that  section      I  consider,  how-      ClVlL. 

ever,  that  the  said  paragraph  of  the  section  has  no  application  to  this  case,       

because  at  the  date  of  the  transaction,  which,  if  proved,  would  prevent  W  M. 
the  appellant  from  executing  the  decree,  he  was  not  himself  the  decree-  •S*0/^ 
holder  A-  1  understand  the  said  provision  of"  the  law,  it  IB  only  when  218 
the  parties  to  a  transaction  entered  into  for  the  purpose  of  satisfying 
or  adjusting  a  decree  stand  fit  the  date  of  such  tiansaction  in  '  the 
relation  of  judgment-creditor  and  judgment-debtor  to  each  other  that  H 
Court  executing  the  decree  is  prohibited  from  recognizing  such  transac- 
tion unless  duly  certified  That  this  must  be  so  is  clear  when  the  object 
of  Section  258  is  considered — compare  Ranifi  Pandu  \  Mahomed  Walh 
(1)  following  Yell  a  v  Mumsami  (2)  The  ;first  paragraph  of  the  section 
imposes  on  judgment  -credits  -rs  the  duty  of  certify  ing  to  the  Court  any 
payment  out  of  Court  on  account  of  any  satisfaction  01  adjustment  m 
respect  of  the  decree  The  Second  paragraph  enables  judgment-debtors  to 
apply  to  Courts  to  compel  judgment-creditors  to  certify  if  they  had  failed 
to  do  so  and  empowers  Courts  to  hold  an  enquiry  irlto  the  matter  The 
last  paragraph  prohibits  judgment-debtois,  who  omit  to  apply  under  the 
second  paragraph  or  having  applied  fail  to  establish  their  case,  fiom 
relying  in  execution  proceedings  upon  any  payment,  satisfaction  or 
adjustment  not  duly  certified.  Manifestly  therefore  the  enquiry  under 
the  said  second  paragraph  can  take  place  only  between  persons  standing 
in  the  relation  of  judgment-debtor  and  judgment-creditor 

[233]  If  the  former  has  entered  into  a  contract,  not  with  the  latter, 
but  jvith  a  third  party,  with  reference  to  the  satisfaction  or  adjustment  of 
a  decree,  the  judgment-creditor  cannot  make  any  application  against  such 
third  party  under  Section  258,  and  consequently  the  latter  cannot  on 
principle  be  permitted  to  take  advantage  of  the  prohibition  imposed  b\ 
the  concluding  paragraph  of  that  Section  as  a  penalty  for  the  judgment- 
debtor's  omission  to  apply  to  the  Court  under  the  previous  paragraph,  or 
for  his  failure  to  prove  his  case  if  he  did  apply  The  circumstance  that  the 
third  party,  subsequently  to  the  contract,  becomes  the  transferee  of  the 
decree  which  he  contracted  to  satisfy,  can  have  no  retrospective  effect,  so 
as  to  deprive  the  judgment-debtor  of  his  right  to  establish  that  the  trans- 
feree is,  by  the  anterior  contract,  precluded  from  realizing  the  judgment- 
debt 

It  is  hardly  necessary  to  observe  that  it  is  not  the  case  of  the  respond- 
ent that,  subsequent  to  the  appellant  being  recognized  by  the  Court  as 
transferee  of  the  decree,  anything  transpired  which  the  respondent  is 
entitled  to  rely  upon  as  a  Satisfaction  or  an  adjustment  of  the  decree  As 
regards  the  appellant's  getting  himself  recogmzeft  as  transferee  of  the  dec- 
ree, there  id  nothing  on  the  record  before  me  to  show  whether,  at  the  time 
when,  he  applied  for  it,  the  respondent  had  notice  of  the  application,  and 
whether  the  latter  then  raised  any  objection  to  its  being  granted  and  with 
what  result  Consequently,  it  is  not  now  possible  to  pronounce  any  opi- 
nion upon  the  question  how  far  the  order  of  the  Court  permitting  the  name 

~(TTi3  B.  671  (2)  6  M.  JOi, 
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1895      °*  ^e  Appellant  to  be  put  on  the  record  as  that  of  the  transferee  affects 

APRIL     ^e  right  of  the  respondent  to  object  to  the  appellants  being  allowed  to 

j£       execute  the  decree.     This  and  any  other  question  that  might  be  raised 

against  the  attainability  of  the  respondent's  present  petition  will  have  to 

be  determined  at  the  enquiry  which  has  been  ordered,  and  which  I  think 
was  rightly  ordered. 

The  appeal  fails  and  is  dismissed. 
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[234]   APPELLATE  CIVIL. 
Before  Mr.  Justice  Shephard  and  Mr.  Justice  Bent. 


KUNHAN  MAYAN  AND  OTHERS  (Plaintiffs),  Appellants  v. 

THE  BANK  OP  MADRAS  (Defendant),  Respondent.* 

[15th  and  25th  October,  1895.] 

Indian  Contract  Act — Act  IX  of  1872,  Section  171 — Banker's  lien. 

The  plaintiff  deposited  certain  jewels  with  the  defendant  Bank  to  secure 
certain  debts.  Afterwards,  he  paid  the  secured  debts  and  demanded  the  return 
of  the  jewels  being  then  otherwise  indebted  to  the  Bank: 

Held,  that  the  plaintiff  was  not  entitled  to  recover  the  jewels  without  dis- 
charging the  otKer  debts  unless  he  proved  that  the  defendant  had  agreed  to 
give  up  its  general  lien. 

APPEAL  against  the  decree  of  S.   Subba  Ayyar,   Subordinate  Judge  of 
North  Malabar,   in  original   suit  No.    58  of   1893. 

Suit  for  the  return  of  certain  jewels  pledged  by  the  first  plaintiff  on 
different  dates  with  the  defendant  as  security  for  loanfe  made  to  him  or 
their  value.  The  first  plaintiff  alleged  that  at  the  date  of  the  said  pledges 
and  loans  the  defendant  was  informed  that  the  jewels  pledged  did  not 
belong  to  the  first  plaintiff,  but  belonged  to  plaintiffs  Nos.  2  and  3, 
and  further  that  it  was  agreed  that  whenever  first  plaintiff  tendered  the 
principal  and  interest  due  on  the  respective  loans  the  jewels  pledged  there- 
with were  to  be  returned  to  him.  The  plaintiffs  alleged  that  the  first 
plaintiff,  on  30th  June  1898,  tendered  the  amount  due  on  the  loans 
and  demanded  the  return  of  the  jewels  pledged,  but  that  defendant 
refused  to  return  the  jewels  alleging  that  the  jewels  will  not  be  delivered 
until  the  first  plaintiff  discharges  his  other  liabilities  to  the  Bank.  The 
defendant  by  its  agent  admitted  the  loans  and  pledges  of  the  jewels  in 
question,  but  denied  that  at  the  time  tfie  pledges  were  made,  the  defendant 
was  informed  that  the  jewels  did  not  belong  to  the  first  plaintiff,  and  the 
defendant  denied  that  it  was  agreed  that  whenever  plaintiffs  tendered  the 
principal  and  interest  due  on  the  said  loans  the  jewels  were  to  be  returned. 
The  defendant  further  denied  the  tender  and  the  defendant  further  set  up 
that  in  addition  to  the  amounts  for  which  the  jewels  were  pledged  to  the 
defendant  the  first  plaintiff  was  indebted  to  the  said  defendant  in  a  large 
sum  of  money  and  that  the  [238]  defendant  hafc  the  right  to  retain  any 
property  belonging  to  the  first  plaintiff  and  in  defendant '&  possession,  in 
exercise  of  his  general  right  of  lien  on  such  property  for  the  amount  due. 
The  Subordinate  Judge  by  his  decree  directed  that,  on  payment  of  the 
loans  by  the  plaintiffs  with  interest  thereon  within  one  month  together 
with  defendant's  costfe,  the  defendant  should  return  the  jewels  pledged. 

*  Appeal  No.  206  of  1894. 
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The   plaintiffs   appealed    and   the   defendant    filed    a    rremorandum   gf  fgge 
objections  on  the   ground   that   the   Lower   Court   erred   in  law  m  finding 
that  the  defendant  was  not  entitled  to  a  general  lien  on  the  jewels,   the 

subject  of  the  suit  for  all  money  due  to  it,  and  that  it  3hould  have  found     

that  the  defendant  was  entitled  to  hold  the  said  jewels  until  all  moneys  LATE 

due  to  it  from  the  plaintiffs  on  any  account  whatever  were  paid,  CIVIL. 

Mr,    C.  Knehnan,  for  appellants,  

Mr    J.  H.  M    Byan,  for  respondent  .19M.Z24 

JUDGMENT, 

SHEPHAIIU,  J  — The  real  question  to  be  decided  in  this  appeal  JH 
whether,  under  the  circumstances,  the  defendant  had  ft  general  hen  on  the 
jewels  and  was  at  liberty  to  retain  them  until  the  other  debt  owing  by 
the  plaintiff  Kunhan  Mayan  was  paid  off.  I  see  no  reason  to  differ  fiom 
the  Subordinate  Judge  in  his  opinion  on  the  evidence  given  with  reference 
to  the  second  issue,  but  the  alleged  fact  of  notice  having  been  given  to  the 
agent  that  the  jewelfc  belonged  to  other  persons,  is  not,  in  my  opinion, 
material,  for  it  is  not  said  that  Kunhan  Mayan  was  acting  otherwise  than 
with  their  consent  m  pledging  the  jewels.  Indeed  the  evidence  m  the 
case  of  one  pledgee  is  to  the  effect  that  the  real  owner  was  actually  piesent 
tind  took  pait  in  the  transaction;  in  another  case,  the  husband  of 
the  alleged  owner  is  said  to  have  been  present  Under  these  circum- 
stances and  seeing  that  the  Bank  agent  was,  aH  the  discharged  cashkeeper 
admits,  caiet'ul  to  deal  with  the  plaintiff  Kunhan  Mayan  only,  I  do<  not 
think  the  right  of  the  Bank  in  respect  of  the  pledge  would  be  in  any  way 
prejudiced  by  the  agent's  knowledge,  if  it  had  existed  The  question  as 
to  the  Bank's  general  lien  is  important,  because,  by  his  letter  of  the 
22nd  August  1893,  the  agent  declined  to  give  up  the  jewels  until 
the  other  liabilities  of  the  plaintiff  were  discharged  In  this  letter, 
referring  to  the  plaintiff's  lettei  of  the  previous  day,  the  agent  in 
effect  told  the  plaintiff  that  he  would  not  take  the  money  offered 
[236]  on  the  terms  indicated  in  the  plaintiff's  letter  If,  therefore,  the 
plaintiff  was  right  in  insisting  on  those  terms,  he  was  entitled  to  say  that 
thora  was,  on  the  part  of  the  Bank,  a  waiver  of  his  actual  tender  of  the 
money  The  rule  of  law  with  regard  to  general  liens  is  clearly  laid  down 
in  the  171st  section  of  the  Contract  Act  Bankers  have  such  a  lien  on 
things  balled  with  them  unless  theie  is  a  contract  to  the  contrary  It 
was  foi  the  plaintiff  m  this  case  to  piove  the  existence  of  such  a  contract 
It  was  argued  that  the  plaintiff  had  discharged  that  burden  of  proof  by 
showing  that  a  fresh  deposit  of  jewels  was  made  as  each  loan  was  ad- 
vanced. Each  loan,  with  the  pledge  of  jewels  accompanying  it,  must,  it 
was  said,  be  taken  as  a  Separate  transaction  so  that  the  Bank  could  not 
retain  the  jewels  pledged  to  secure  one  of  the  loans  as  security  for  any 
other  of  the  throe  loans  The  evidence  before  us  as  to  the  relations 
between  the  plaintiff  and  the  Bank  is  meagre  All  we  know  is  that 
besides  these  three  loans  there  weie  other  loans  by  the  Bank  to  the 
plaintiff,  a  list  of  which  with  interest  was  made  up  to  the  31st  May  1893 
On  the  28th  June,  a  deed  of  hypothecation  was  given  as  security  The 
Bank  books  were  not  produced,  but  perhaps  it  may  be  inferred  that  the 
Loans  on  jewels  and  the  other  loans  were  not  entered  in  one  account  This 
circumstance,  however,  is  ^not  inconsistent  with  the  Bank's  claim  to  a 
general  lien  The  evidence  of  the  cashkeeper,  which  is  extremely  brief, 
shows  that  he  at  least  thought  theie  was  nothing  special  about  the  plaint- 
iff's  loans  and  that  therefore  the  jewels  might  be  retained  untill  all  debta 
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1885      were  Pa'^  °^-     ^  being  incumbent  on  the  plaintiff  to  show  that  the  Bank 
OCT.  25*  kad  agreed  to  give  up  the  general  lien  to  which  bj  law  a  Bank  is  prima  facie 
-          entitled,  I  must  say  tjhat  in  my  opinion  the  plaintiff  hab  failed  in  his  proof. 
There  was,  it  may  be  observed,  no  proper  issue  on  the  question,  and  no 
attempt  made  to  prove  a  special  contract  except  by  the  evidence  of  the 
witnesses  which  was  discredited  by  the  Judge.    Holding  that  the  Bank  was 
entitled  to  retain  the  jewels  until  the  other  debts  owed  by  the  plaintiff 
19M.234  were  paid  off,  I  think  the  suit  ought  to  have  been  dismissed.       I  would 
accordingly  reverse  the  decree  and  dismiss  the  suit  with  all  costs. 

BEST,  J.  —  Plaintiffs  appeal  against  so  much  of  the  decree  as  directs 
payment  of  (1)  interest  subsequent  to  21st  August  1893,  (date  of  the  letter 
D)  and  (2)  defendant's  costs  of  the  suit,  while  defendant  has  taken  objec- 
tion under  Section  561  of  the  Code  of  [237]  Civil  Procedure  to  the  dis- 
allowance of  his  claim  to  a  general  lien  on  the  jewels  pledged. 

Plaintiffs'  case  is  that  the  amount  due  on  the  pledge  of  the  plaint 
jewels  was  first  tendered  on  30th  June  1893  and  again  the  tender  was 
repeated  in  writing  on  21st  August  following,  by  letter  D,  to  which  was 
received  the  reply  E  from  the  defendant  Bank's  agent,  saying  that  the 
jewels  could  not  be  given  up  "  until  full  value  for  same  has  been  received 
unless  you  first  discharge  your  other  liabilities  to  the  Bank." 

The  question,  therefore,  is.  had  the  defendant  a  lien  on  the  jewels  for 
debts  of  the  firstj  plaintiff  other  than  those  for  which  they  were  pledged? 

The  law  on  the  point  is  contained  in  Section  171  of  the  Contract  Act, 
\\hich  says  that  Bankers  may  "  in  the  absence  of  a  contract  to  the  con- 
trary, retain  as  a  security  for  a  general  balance  of  account,  any  goods  bailed 
to  them."  The  burden  of  proving  "  a  contract  to  the  contrary  "  is,  in  the 
present  case,  clearly  on  the  plaintiffs,  who  allege  that  at  the  times  of  deposit 
of  the  jewels  the  then  agent  was  informed  that  the  jewels  belonged  to  second 
and  third  plaintiffs  and  should  be  returned  to  them  on  their  paying  the 
moneys  due  on  the  particular  pledge  The  Subordinate  Judge's  finding 
as  to  this  special  agreement,  which  is  against  the  plaintiffs,  is  in  accord- 
ance with  the  evidence.  Mr.  Black,  the  then  agent,  denies  that  there  was 
any  such  agreement,  or  that  he  was  informed  that  the  jewels  belonged 
to  the  second  and  third  plaintiffs.  The  only  witnesses  who  give  evidence 
to  the  contrary  are  the  first  plaintiff  and  his  first  witness  Achuden,  a  dis- 
missed cashkeeper  of  the  Bank,  who,  however,  admits  that  it  was  "  against 
the  rules  of  the  Bank  "  to  advance  money  on  the  pledge  of  jewels  known 
not  to  belong  to  the  pledger. 

Agreeing  with  the  Subordinate  Judge  in  hi&  findings  as  to  the  facts, 
1  would  dismiss  the'  appeal.  But  on  these  same  findings  the  conditional 
decree  in  favour  of  plaintiffs  cannot  be  supported.  The  suit  should  have 
been  dismissed  in  its  entirety. 

The  respondent's  objection  mu&t,  therefore,  be  allowed  and  the  suit 
dismissed  with  costs  throughout. 

Messrs.  Barclay,  Morgan  &  Orr,  attorneys  for  respondents. 
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[238]     APPELLATE  CRIMINAL 

Before  Sir  Arthur  J    H    Collins,  Kt  ,   Chief  Justice,  and 
Mr    Justice  Benson 


QUEEN-EMPRESS  v    LAKBHMI  NAYAKAN* 


[18th   March,    1896  J 

[ — Criminal  1'roifdure 


Cattle  Trespass  Act  —  Act  I  of  1871,  Sections  22,  25  —  Aru 
Code,  Section  404 

There  being  no  appeal  from  a  conviction  under  Cattle  Trespass  Act,  the  High 
Court  refused  to  revise  the  proceedings  of  the  lower  Court  under  Sections  435, 
438,  Criminal  Procedure  Code,  since  there  being  evidence  to  support  the  convic- 
tion to  adopt  such  a  course  would  be  to  substantially  allow  an  appeal 

Imprisonment  cannot  be  inflicted  in  default  of  payment  of  the  compensation 
awarded  under  the  Cattle  Trespass  Act 

|R.,  31  M    133=7  Cr   LJ   267=18  MLJ    57  (58)=3  MLT   230,  11  I  PL  R    10  (H) 
Cr] 

CASE  leferred  for  the  orders  of  tht>  High  Court  by  A  W  B  Higgens, 
District  Magistrate  of  Tinncvelly,  under  Section  438,  Criminal  Procedure 
Code 

The  cabe  was  stated  as  follows  — 

"  In  Calendar  Caae  No.  1G9  of  1895  on  the  file  of  the  Sub-Magistrate 

of  Vilatikularn,  the  complainant  charged  the  accused  with  having  seized 

"  his  mastei'B  cattle  and  impounded  them,   and  also  with  having  beaten 

him  owing  to  some  enmity  between  the  accused  and  his  (complainant's) 

master      The   complaint   was   under   Section   22   of  the   Cattle  Trespass 

11  Act  I   of   1871    and   Section  828   of  the   Indian  Penal   Code      The   Sub- 

Magistiate    entertained    the    complaint    and    tried    both    the    offences    to- 

gether     The  complainant  examined  two  witnesses  to  piove  hi&  allegation 

The  accused  pleaded  that  the  cattle  grazed  on  his  field  and  that,  for  this 

"  reason,  he  impounded  them,  and  that  this  complaint  was  got  up  against 

"  him  because  he  impounded  the  cattle      He  pleaded  also  that  the  com- 

11  plainant   was  beaten  by  his  own  men  for  having  allowed  the  cattle  to 

"  stray  on  another  man's  land      The  accused  cited  four  witnesses  to  prove 

"  his     defence         The    Sub-Magistrate     believed   the   prosecution   and    dia- 

"  believed  the  defence  and  sentenced  the  accused  to  pay  Rs    12  as  com- 

11  pensation  under  [239]   Section  22  of  the  Cattle  Trespass  Act  and  a  fine 

"  of  Rs    5  undei  Section  323,  Indian  Penal  Code,  or,  in  default,  to  undergo 

11  rigorous  imprisonment  for  ten  days  and  five  days  respectively 

"  An  appeal  was  preferred  by  the  complainant  ivnd  the  Joint  Magis- 
"  trate  found  that  there  was  not  sufficient  evidence  us  to  the  illegal 
11  impounding,  and,  as  regards  the  assault,  he  held  that  there  \vafc  no 
11  reason  to  believe  the  prosecution  rather  than  the  defence  He  there- 
"  forp  quashed  the  sentence  under  Section  828,  Indian  Penal  Code,  but  as 
"  no  appeal  is  provided  against  the  award  of  compensation  under  Section 
"22  of  Act  I  of  1871,  he  has  made  a  reference  under  Section  435,  Crimi- 
11  nal  Procedure  Code. 

11  The  Cattle  Trespass  Act  I  of  1871  doeB  not  provide  for  any  appeal, 
11  and,  under  Section,  404,  Criminal  Procedure  Code,  there  was  no  appeal 
11  against  the  order  of  compensation  As  observed  h\  the  Joint  Magistrate, 
"the  evidence  about  the,  illegal  seizuie  of  the  cuttle  is  apparently  111- 
"  sufficient  I  consider,  therefoie,  thnt  the  award  of  compensation  ib 
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"  unjust,  and  request  that  the  High  Court  will  be  pleased,  in  exercise  of  its 
"  powers  of  revision,  to  order  the  refund  of  the  amount  of  compensation 
"  levied.  I  have  also  to  remark  that  the  order  of  the  Sub-Magistrate 
"  awarding  imprisonment  in  default  of  payment  of  compensation  is  illegal." 
Parties  were  not  represented. 

JUDGMENT. 

[The  District  Magistrate  is  right  in  stating  that  no  appeal  lies  against 
an  order  under  Section  22  of  the  Cattle  Trespass  Act  (I  of  1871),  Queen- 
Empress  v  Itaya  Lakshma  (I)  and  Dhiku  v.  Deno  Nath  Deb  (2). 

There  is  evidence  that  the  sei/ure  was  illegal  and  the  Sub -Magistrate 
believed  it.  The  Joint  Magistrate  however  considered  it  '  insufficient.  The 
High  Court,  as  a  Court  of  Revision,  will  not,  in  such  a  case,  weigh  the 
evidence,  for  to  do  so  would,  in  effect,  be  to  admit  an  appeal  where  the 
law  does  not  allow  it.]  So  much,  however,  of  the  Sub-Magistrate's  order 
as  directs  that  imprisonment  be  awarded  in  default  of  payment  of  com- 
pensation is  illegal,  and  is  set  a&ide. 

N.B. — The  portion  in  rectangular  brackets  may  be  omitted.     Since  now  an  appeal 
will  lie,   ED 


19  M.  240— 1  Weir  537. 

[240]  APPELLATE  CRIMINAL. 
Before  Mr    Justice   Shephard  and  Mr.   Justice   Davics. 


QUEEN-EMPRESS  v.  RAYAPADAYACHI.*     [9th  January,  1896»] 
Penal  Code,  Section  448 — Criminal  Trespass — Intent 

Although   a   trespasser  knows   that   his  act,   if   discovered,   will   be   likely  to 
cause  annoyance,  it  does  not  follow  that  he  does  the  act  with  that  intent. 

[F.,  16  CPLR.  182  (183);  I  L  B.K  3SS  (356);  R.,  35  M  186  (187)=12  Cr.  L.I.  30 
—9  1ml  Cas  152—21  M.L  J  loi^9  MLT  283:  2  Cr  L.I  83=13  P.R.  1905, 
Cr=81  PLR  1905;  4  Ci.  I.  [.  293=12  PR.  1906  (F.B.)  Cr.=54  P.L.R.  1907; 
12  Cr  L.I  148  (149)=9  Ind  Cas  89f-=5  S.L.R  29  (30);  U.B  R.  (1897—1901) 
352  Cr.,  Com.,  12  Cr  L  I.  453  (454)-  11  Ind.  Cas  797=21  M.LJ.  781  (782)= 
10  M  LT  118— (1911)  2"M  W.N  71,  Exph,  26  B.  558  (561).] 

CASE  referred  for  the  orders  of  the  High  Court  by  R.  D.  Broadfoot, 
Acting  Sessions  Judge  of  Trichinopoly,  under  section  438,  Criminal 
Procedure  Code. 

The  facts  of  this  case  appear  from  the  letter  of  reference  which  is  a& 
follows :  — 

"  The  Stationary  Second-class  Magistrate  of  Udaiyarpalaiyam  con- 
"  victed  one  Rayapadayachi  accused  in  calendar  case  No.  677  of  1895  on 
"  his  file  under  Sections  451  and  75,  Indian  Penal  Code,  and  sentenced 
"  him  to  four  months  '  rigorous  imprisonment. 

"  The  accused  appealed  against  this  conviction  to  the  Deputy 
Magistrate  of  Aryalur,  who  altered  the  conviction  to  one  under  Section 
"  448  and  upheld  the  conviction. 

"  In  this  case,  there  is  a  distinct  finding  hy  the  Stationary  Sub- 
Magistrate  that  the  intention  of  the  accused  in  entering  the  house  was 
"  to  have  Sexual  intercourse  with  the  complainant's  unmarried  sister. 

*  Criminal  Revision  Case  No.  602  of  1895. 

(T)  10  B.  230.  (2)  15  C.  712. 

[  Reporter's  Note:  See  In  re  Khadar  Khan,  n  M.  359]. 


QUEEK-EMPRE8B    V     SU&BANNA 


ift  Mad.  242 


"  The  Deputy  Magistrate   agrees  with  the  feaid   Sub-Magistrate   and   with 
the   said  finding;   while   admitting  that   it   is   no   offence   to  have   inter- 
11  course  with  an  unmarned  woman,  he  adds  that  in  this  case  the  accused 
should  be  presumed  to  have  acted  with  a  criminal  intent  as  'nothing  can 
be   more   annoying   and   insulting   to   complainant   than    such   an   entry1 
"  T    think    this    is    not    a    correct    and    proper    mteipretation    of    the    law 
"  Criminal    revision    case    No      544    of   1885  quoted  in  page.  32(J,    Wen  'a 
lt  Criminal    Rulings,   third     edition,     is     in    point      ThiH  ruling  is  a   clear 
"  authority  for  holding  that,   in  the   circumstances   stated    and  found,   the 
11  accused   has  committed  no  offence,    foi    hm  prim  ait/   intent,    and  to  that 
11  alone   we  should   look,    was   not   to   insult   or   annoy    the   hi  other  but   to 
"  meet  the  sister 

"  [241]  Again  on  the  facts  found,  it  IB  no  more  than  likely  that,  as 
alleged  by  the  accused,  he  was  enticed  into  the  house  in  order  to  be 
11  beaten  and  falsely  charged  with  theft  Under  these  circurn stances  I 
11  have  the  honour  to  request  their  Lordships  to  quash  i.he  conviction  and 
"  to  order  that  the  accused  who  lias  been  this  rhiy  oidererl  to  be  released 
11  on  bail  be  set  at  liberty 

Counsel  were  not  instructed 

JUDGMENT 

We  agree  with  the  opinion  of  the  Sessions  Judge  based  011  u  decision 
of  this  Court  in  re  Sivaratn  Guruvaiya  (1)  which,  however,  is  not  in  accord- 
ance with  a  previous  decision  in  r&  Vera  Gurukkal  (2)  Tn  oui  opinion 
the  accused,  though  he  may  Jiave  known  that,  if  discoveied,  his  act  would 
be  likely  to  cause  annoyance  to  the  owner  of  the  house,  cannot  be  Baid  to 
have  intended  either  actually  or  constructively  to  cause  such  annoyance  It 
is  one  thing  to  enfceitam  a  certain  intention  and  another  to  have  the  know- 
ledge that  one's  act  may  possibly  lead  to  a  certain  result  The  section  (441) 
defining  .inminal  trespass  is  so  worded  a&  to  show  that  tjie  net  must 
be  done  with  intent  and  does  not,  as  other  sections  do  (c  g  ,  Section  425), 
embrace  the  case  of  an  act  done  with  knowledge  of  the  likelihood  of  a 
given  consequence 

The  conviction  must  be  set  aside  and  the  pnsonei  who  is  on  bail 
released  from  his  bond 
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Before  Sir  Arthur  J    H   Collins,  Kt  ,  Chief  Justice  and  Mr.  Justice 

Davies. 
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QUEEN-EMPRESS  v.    SUBBANNA.*     [14th   February,   1896,] 

Madras  District  Municipalities  Act — Act  IV  of  1884,  Section  179 — Criminal  Procedure 
Code,  Section  433 

By  Section  179,  Madras  District  Municipalities  Act  IV  of  1884,  il  is  provided 
11  the  external  roofs,  verandahs,  pandals,  and  walls  of  buildings  erected  or 
11  renewed  [242]  after  the  coming  into  operation  of  this  Act  shall  not  be  made  of 
"  grass,  leaves,  mats  or  other  such  inflammable  materials  except  with  the 
11  written  permission  of  the  Municipal  Council " 

*  Criminal  Revision  Case  No.  532  of  1895 

(1)  Criminal   Revision   CUsc   No.   544  of    1895,    Weil's  Criminal  Rulings,    Third 
Edition,  329 

(2)  Criminal   Revision   Case   No    249  of    1882,    Weir's   Criminal  Rulings,    Third 
Edition,  338. 
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,  that  the  word  "  renewed  "  includes  repairing. 
[D.,   U.B  R.    1904,  3rd   quarter,   Upper   Burma   Municipal    Regulation,   p    l.J 

CASE  referred  for  the  orders  of  the  High  Court  by  J.  N.  Atkinson, 
District  Magistrate  of  Kistna,  under  Section  438,  Criminal  Procedure  Code. 

The  case  was  stated  as  follows: — 

One  Kowludu  Subbanna  of  Bezwada  repaired  a  portion,  of  his  that- 
ched  roof  without  the  permission  of   the   Municipal   Chairman.       The 
Sanitary   Inspector  of  the  Bezwada  Municipality  prosecued  him  under 
".Section,  179  of  the  Madras  District  Municipalities  Act,   1884.     But  the 
"  Bench   acquitted   the    accused   under    Section   245,    Criminal    Procedure 
"  Code,  on  the  following  grounds:  — 

"  'This  is  neither  erection,  nor  renewal  contemplated  by  the  Act. 
"  Only  a  portion  of  the  roof  was  repaired.  This  is  not  within  trje  purview 
"  of  the  Act.' 

"  The  Bench  is  clearly  wrong.  Section  179  of  the  Municipal  Act 
"  covers  all  '  external  roofs  of  building^  renewed/  My  Head  Assistant 
"  Magistrate  comments  on  the  case  as  follows: — 

"  '  Repair  '  is  renewal  and  further  the  contention  is  not  technical. 
"  The  section  places  in  the  hands  of  the  Municipal  Council  a  means  of  pre- 
"  venting  fire  through  thatched  roofs,  since  the  substitution  of  tiles  can,  at 
"  its  discretion,  be  made  a  condition  of  the  grant  of  tjie  license.  By 
"  decisions  such  as  this,  that  discretion  is  taken  away,  since  so  long  as»  a 
"  vestige  of  the  old  roofs  remains  the  plea  of  repairs  will  be  successful." 

Parties  were  not  represented. 

JUDGMENT. 

We  have  no  doubt  that  the  interpretation  put  by  the  Bench  of 
Magistrates  upon  the  meaning  of  the  word  '  renewed  '  is  wrong.  It  inclu- 
des repairing.  The  acquittal  is  set  aside  and  the  accused  must  be  retried. 


[248] 
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Before  Sir  Arthur  J.   H.   Collins,   Kt,   Chief  Justice  and 
Mr.   Justice   Parker. 


VELU  PANDARAM  (Plaintiff),  Appellant  in  Appeal  No.   115  of  1894 

v.  GNANASAMBANDA  PANDARA  SANNADHI  AND  ANOTHER 

(Defendants),  Respondents. 

GNANASAMBANDA  PANDARA  SANNADHI   (Defendant   No.    1), 

Appellant  in  Appeal  No.  120|  of  1894  v.  VELU  PANDARAM 

AND  ANOTHER   (Plaintiff,   and  Defendant  No.   2), 

Respondents.*     [17th,  23rd  September  and 

22nd  October,  -1895.] 

endowment  —  Hereditary    trustee  —  Invalid   alienation—  Litti  itatio  ti. 


In  a  suit  brought  by  a  hereditary  trustee  to  set  aside  certain  alienations  of 
the  trust  property  made  by  his  predecessors-in-title  and  to  have  it  declared  that 
he  was  entitled  to  the  sole  management  of  the  trust  property,  il  appeared  that 
the  property  was  held  jointly  by  plaintiff's  fathet  and  by  the  mother  of  the 
first  defendant  On  I7th  September  1868  first  c  defendant's  mother  alienated 
her  right  to  the  joint  management  to  the  first  defendant,  who  however  nc\cr 

*  Appeals  Nob.  115  and  uo  of  1894. 
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got  possession  urUil  ijth  February  1869,  on  which  date  plaintiff's  father  ahenat- 
ed  his  right  to  joint  management  to  first  defendant;  the  plaintiff  was  born 
in  1875 

Held,  that  the  hereditary  right  of  plaintiff  was  a  personal  right  accunng  on          *  '  i 
the  death  of  his  predecessor,  v\2  ,  his  father,  and  that  as  limitation  ran   from     APPKL- 
that  date,  the  suit  was  not  barred  LATE 

lR€v.r  23  M    271  (P.C)—  2  Bom    LR    597=4  CW.N    329=27  1A    69=10  ML].  29      ClVIL. 
=7  Sar.   1JCJ    671.  R,  26   M    439  (441)]  _ 

APPEALS    against    the    decree    of    V.    Brimvasa    Charlu,    Subordinate       W  M. 
Judge  of  Kumbakonam,  in  original  suit  No.  42  of  1892 

This  suit  was  brought  by  the  plaintiff  as  hereditary  trustee  of  the  ,39 
Nakshatramalai  Kattalai  charity  against  the  first  defendant,  the  adhinam- 
dar  of  the  Dharmapuram  mutt,  for  a  declaration  to  establish  plaintiff's 
right  to  the  sole  management  of  the  said  charity  of  Sri  Amerthaghateswara- 
swami  temple  at  Thirukadaiyur  and  to  direct  the  first  defendant  to 
surrender  up  to  the  plaintiff  the  plaint  properties.  It  was  further  prayed 
that  should  the  Court  [244]  hold  that  the  first  defendant  had  acquired 
the  second  defendant's  right  in  respect  of  his  half  share  in  the  manage- 
ment of  the  said  charity,  a  decree  might  be  passed  declaring  plaintiff 
to  have  the  right  to  hold  the  plaint  properties  jointly  with  the  first 
defendant  and  to  have  jomth  \vifch  him  the  right  to  the  management 
of  the  said  charity 

The  charity  in  que&tion  was  alleged  to  have  been  founded  by  the  an- 
cestors of  the  plaintiff   and  second  defendant   and  the  lands  described  in 
the  plaint  schedule  attached  to  it  were  granted  by  them  for  the  use  of  the 
charity  in  order  that  the  income  thereof  might  be  appropriated  and   em- 
ployed  for  the   worship   and   the   celebration   of   certain   festivals      It    was 
further   alleged  that   it   had   been   arranged  that   the   management  of   this 
charity    and    the    property    bo    granted    should    vest    in    the    members    of 
their  own  family  from  generation  to  generation      While  this  chanty   \vas 
thus  under  the  management  of  the  family  of  the  founders,  the  Government 
took   charge   of   it    and   the   properties   thereto    attached,    but    Government 
disconnected    itself    from    all    direct    management    of    this    institution    and 
delivered   it   to  plaintiff's  grandfather   Velu   Pandaram   in   1850-57      Since 
then  the  charity  was  managed  by  the  said  Velu  Pandaiam  and  his  divided 
co-parcener  Kuppa  Pandaram   (the  father  of  defendant   No    2)  until  then- 
death,    and    they    were    succeeded   in   the    management    by    the    plaintiff's 
father.     In  the  years   1868  and   1869  the  plaintiff's  fathei    and  one  Visa- 
lakshi,  mother  of  defendant  No  2  and  widow  of  Kuppa  Pandaram,  accepted 
each  Rs    2,000  from  the  Pandaia  Sannadhi  of  Dharmapuram  (first  defend- 
ant's  predecessor-m-title)    and    transferred   to   him   all   their   rights   to   the 
management   and  to  the  lands  pertaining   to  the  kattalai,    and  since  that 
date  the  Dharmapuram   mutt   agents  have  been  managing  the  lands   and 
affairs  of  the   charity      The   plaintiff's  fathei    died   m   August    1884      The 
plaint    set   forth    that   the   plaintiff    and    defendant   No     2   have    the   right 
of    management    according    to    the    family    anangement    and    custom,    but 
alleged  that  defendant  No    2,  having  left  the  management  m  the  hands  of 
the  first  defendant,  and  being  even  after  having  attained  majority  unwill- 
ing to  assume  it,   the  plaintiff  has  succeeded  to  the  sole  management  of 
the  entire  charity      Plaintiff  attained  his  majority  on  26th  February  1891, 
and   has   since   frequently   requested    the   first   defendant   to   surrender   the 
office  of  trustee  and  the  kinds  pertaining  to  it  but  without  success 

("2481   The  firfit  defendant  traversed  the  allegations  in  the  plaint  and 
pleaded  tnat  the  suit  was  barred  by  limitation      He  further  stated  that  this 
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trust  and  charity  had  been  attached  to  the  Dharmapuram  Adhinam  and 
were  handed  over  to  his  predecessors  in  office  in  1842  by  the  Government, 
that  the  plaintiff's  father  having  put  forward  a  claim  of  right  in  1867,  his 
claim  was  purchased  for  Rs.  2000.  The  first  defendant  further  raised  some 
other  pleas,  which  are  not  now  material. 

The  second  defendant  filed  a  written  statement  supporting  the  plaint- 
iff's case,  but  seeking  to  have  joint  management  with  him. 

The  Court  of  first  instance  found  that,  though  the  origin  of  the  insti- 
tution was  involved  in  obscurity,  there  was  no  doubt  that  the  management 
of  this  kattalai  was  vested  in  the  plaintiff's  family,  and  that  its  affairs  were 
managed  subsequent  to  the  Government  management  by  the  plaintiff's 
grandfather  Velu  Pandaram  and  his  nephew  Kuppa  Pandaram,  and  after 
the  death  of  Velu  Pandaram  by  his  adopted  son  Nataraja  (plaintiff's 
father)  and  nephew  till  the  death  of  the  latter.  It  was  also  proved  that,  in 
August  1868  and  February  1869,  it  passed  to  the  Dharmapuram  mutt 
under  two  registered  conveyances,  the  one  (Exhibit  A)  executed  by  the 
second  defendant's  mother  as  guardian  of  defendant  No.  2  and  the  other 
(Exhibit  H)  executed  by  the  plaintiff's  father. 

In  the  result  the  lower  Court  held  that  the  alienations  were  illegal, 
that  the  suit  was  not  barred  by  limitation,  and  that  the  plaintiff  was 
entitled  to  joint  management  of  the  office  and  the  lands  forming  its  en- 
dowment along  with  defendant  No.  1.  The  lower  Court  further  held  that 
the  plaintiff's  claim  to  the  half  share  of  second  defendant's  father  was 
barred  by  limitation. 

The  plaintiff  appealed  in  appeal  No.  115  of  1894  on  the  ground  that 
he  is  entitled  to  the  whole  property  and  management. 

Defendant  No.  1  appealed  in  appeal  No.  120  of  1894  contending  that 
plaintiff's  claim  is  barred  in  respect  of  his  father's  half  share. 

Bhashyam  Ayyangar  and  Sundara  Ayyar,  for  appellant  in  appeal  No. 
115  of  1894. 

Krishnasami  Ayyar,  for  respondents  in  the  above. 

Krishnasami  Ayyar,  for  appellant  in  appeal  No.  120  of  1894 

Bhashyam  Ayyangar  and  Sundara  Ayyar,  for  respondents  in  the 
above. 

JUDGMENT. 

[246]  The  ancestors  of  plaintiff  and  of  second  defendant  wore  heredit- 
ary trustees  of  the  charity  called  Nakshathramalai  Kattalai  attached  to  a 
temple  of  Thirukadaiyur,  and  were  jointly  entitled  to  its  management.  It 
was  at  one  time  taken  under  the  control  of  Government,  but  was  redeliver- 
ed  in  1850-57  to  Velu  Pandaram,  plaintiff's  grandfather,  as  hereditary 
adinakarta,  since  which  time  Velu  Pandaram  and  his  divided  coparcener 
Kuppa  Pandaram  continued  in  joint  management.  In  1868  Velu  Panda- 
ram had  been  succeeded  by  his  son  (plaintiff's  father),  and  Kuppu  Panda- 
ram had  also  died,  leaving  a  minor  son  (second  defendant)  and  a  widow, 
Visalakshi.  On  17th  September  1868  Visalakshi,  on  behalf  of  her  minor 
son,  executed  a  registered  deed  of  conveyance  of  his  share  in  the  joint 
management  to  first  defendant's  predecessor,  the  then  Pandara  Sannadhi 
of  Dharmapuram  mutt  (Exhibit  A),  and  in  the  following  year  (February 
13,  1869)  plaintiff's  father  executed  a  similar  deed  in  respect  to  his  half 
share  in  the  management  (Exhibit  H).  Since  tfrat  time  the  Pandara  San- 
nadhi for  the  time  being  (now  first  defendant)  has  managed  the)  charity. 
Plaintiff's  father  died  in  August  1884  and  plaintiff  brought  this  &uit  on  17th 
August  1892  as  the  successor  of  his  father  in  the  hereditary  trusteeship  to 

876 


vi.] 


VELD  PANDARAM  V.  O.  PANDARA  8ANNADII1 


recover  the  properties  of  the  charity  and  for  a  declaration  of  his  right  to 
sole  management. 

Various  issues  were  framed  in  the  Court,  below,  almost  all  the  allega- 
tions made  in  the  plaint  having  been  disputed  In  the  result  the  Sub- 
ordjnate  Judge  found  that  plaintiff  was  entitled  to  recover  his  father's 
half  share  in  the  management,  but  that  his  chum  to  the  half  share  which 
had  belonged  to  second  defendant's  father,  was  barred.  A  decree  was, 
therefore,  jDassed,  giving  plaintiff  joint  possession  of  the  management  and 
property  with  the  first  defendant 

Against  this  deciee  both  sides  have  appealed,  the  plaintiff  in  appeal 
No  115  of  1894  contending  that  he  is  entitled  to  the  whole  property  and 
management,  while  the  first  defendant  m  appeal  No  120  of  1894  contents 
that  plaintiff's  claim  is  barred  m  respect  to  his  father's  half  share  as  well 
as  to  the  half  share  of  second  defendant's  father. 

Before  us  the  original  hereditary  right  of  plaintiff's  family  has  not 
bean  contested,  nor  is  it  denied  that  the  alienations  of  the  [247]  trust 
property  m  1868  find  1869  were  illegal  The  sole  points  aigued  have  been 
the  questions  of  limitation 

Taking  first  defendant's  appeal  (No  120),  first,  it  is  argued  time  began 
to  run  against  plaintiff's  father  in  1869  before  plaintiff  vvas  born  (in  1875) 
and  hence  that  the  right  was  barred  long  before  plaintiff  had  any  claim, 
which  could  only  have  accrued  on  the  death  of  his  father  in  1884  The  first 
defendant's  pleader  complains  that  the  Subordinate  Judge  has  treated  the 
case  as  if  it  resembled  one  of  an  alienation  made  by  a  widow,  which  would 
be  valid  for  the  life-time  of  the  ahenor,  and  in  which  the  successor's  right 
would  only  be  infringed  when  the  succession  opened  In  support  of  this 
contention  he  referred  to  Bahvant  Rao  Bishivant  Chandia  Chor  v.  Purun 
Mai  Chaube  (1)  and  other  cases  in  which  that  Privy  Council  decision  has 
been  followed — Kannan  v  Nilkandan  (2),  Karimshah  v  Nattati  (3),  Otyana 
Sambandha  Pandara  Bannadhi  v  Kandaaami  Tambiran  (4),  Nilakandan 
v  Padmanabha  (5),  and  Sankaran  v  Krishna  (6). 

No  doubt  the  right  of  plaintiff's  father  to  set  aside  his  own  alienation 
or  that  of  his  kinswoman  Visalakshi  would  have  been  barred  long  before 
his  death  m  1884,  but  the  question  ia,  when  did  the  right  to  sue  ;ib 
hereditary  trustee  accrue  fco  plaintiff  It  seems  to  us  clear  that  it  did  not 
accrue  till  his  father's  death  m  1884,  and  he  has  brought  his  suit  within 
eight  years  of  that  date.  Against  plaintiff  there  could  be  no  adveise 
possession  till  his  right  accrued,  the  act  of  his  father  was  a  fraud  on  the 
trust,  but  plaintiff  was  not  m  a  position  to  question  it  till  1884;  the  time 
will  therefore  run  from  the  date  of  his  predecessor's  death  See  Mahomed 
v  Oanapati  (7),  Jamal  Saheb  v  Murgaya  Swami  (8),  and  Modho  Kooery  v 
Tekait  Ram  Chunder  Singh  (9) 

Another  argument  put  forward  was,  tl>at  since  second  defendant  had 
permitted  his  right  to  sue  to  become  barred  by  limitation,  the  plaintiff  is 
also  barred,  since  plaintiff  and  second  defendant  were  jointly  entitled  to  sue, 
and  we  were  referred  to  the  ca^es  reported  in  Seahan   v     Rajaqopala  (10), 
Narayanan  Nambudn  v    Damodaran  Nambudri  (11),   and  Ifoidui   Kutti  v 
Ueevi    Kutti    Ummah    (12).     We    [248]    do   not   think    these   cases   apply 
liie  personal  right  of  trusteeship  is  not  joint,  though  the  right-R  of  trustees 
against   strangers   are   ]oint      Any   one  of   the   joint   trustees   as   against   a 


(i)  10  I    A.  90 
(5)   14  M,  153 
(9)  9  C  411, 


(2)   7  M    337 
(6)    16  M    4S(? 
(10)    13  M    236 


(3)  7  M    417 
(7)   M   M    ^77 
(IT)   17  M   189, 


(4)    io  M    37?    (477), 
(8)   io  B    34 
(12)   18  M.  J8, 
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1996      stranger  has  a  right  to  claim  the  whole  property,   and   as  plaintiff  has 
OCT.  22.   Brought   his   suit   to   recover   the   properties   within   twelve   years   of   the 
*      "  accrual  of  his  right,  }ie  is  not  barred  by  the  fact  that  his  co-trustee  may 
APPEL-    hftve  suffered  his  right  to  become  extinct. 

LATE  ^n  these  grounds  the  appeal  by  first  defendant  (appeal  No.  120)  must 

CIVIL      ke  dismissed  with  costs. 

'  Passing   to   the   appeal   preferred   by   plaintiff    (appeal   No.    115)   the 

IS  M.      Subordinate   Judge   held    that   plaintiff's   father   had   a   right   of    suit   in 

243-6     August  1868,  as  soon  as  Visalakshi  alienated  her  son's  share  in  the  man* 

MJUI.      agement,  that  that  right  of  suit  became  barred  in  six  years,  and  hence  was 

390        barred   before   plaintiff,  was   born,    and  that,    whether   the   limitation   was 

six  years  or  twelve,  time  ran  against  plaintiff's  father,  and  thus  the  bar 

against  him  was  equally  a  bar  against  his  successor. 

In  this  view  of  the  case  we  are  not  able  to  agree.  It  appears  to  us 
doubtful,  in  the  first  place,  whether  the  widow  Visalakshi  was  able  to  give 
possession  to  the  purchaser,  though,  no  doubt,  the  then  Pandara  Sannadhi 
sent  his  men  to  reap  thd  crops  and  <set  up  a  claim  under  colour  of  the 
document  executed  by  the  widow.  The  Pandara  Sannadhi  was  a  far 
more  influential  man  than  plaintiff's  father,  and  he  was  consequently  able 
to  bring  pressure  upon  the  latter  and  induce  him  to  execute  the  deed  H, 
which  was  a  fraud  upon  the  trust.  But  we  do  not  think  the  evidence 
establishes  that  between  September  1868  and  February  1869  the  two 
were  in  joint  possession.  The  possession  seems  to  have  been  with  plain- 
tiff's father,  though  efforts  were  made  forcibly  to  oust  him.  Exhibit  H 
states  that  possession  was  given  under  that  document. 

There  is  then  no  question  of  the  Pandara  Sannadhi  having  acquired 
as  against  plaintiff  a  right  by  adverse  possession  to  a  joint  share  iix  the 
management,  and  the  cases  referred  to  Kannan  v.  Nilarkandan  (1),  Mad- 
hava  v.  Narayana  (2)  and  Radhabai  v.  Anantrav  Bhagvant  Dfshpande  (3) 
do  not  apply.  As  no  limitation  with  respect  to  joint  management  ran 
against  plaintiff's  [249]  father  none  ran  against  plaintiff:  and  as  has  been 
pointed  out  above,  his  right  to  follow  the  property  is  not  barred,  since  the 
suit  is  brought  within  twelve  years  of  the  accrual  of  the  right. 

The  appeal  must  therefore  be  allowed  and  the  plaintiff  be  declared 
entitled  to  the  sole  right  of  management  and  the  possession  of  the  proper- 
ties attached  to  the  kattalai  must  be  delivered  to  him  * 

The  first  defendant  must  pay  plaintiff's  costs  in  this  appeal. 


(i)  7  M.  337.  (*)  9  M.  244.  (3>  *  B.  198  (231). 
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19  M    249  (PC)— 23  I.A.  32=6  M.LJ.  53=7  Sir.  P  C  J.  10  ]gfg 

PRIVY  COUNCIL  FEB.  26. 

PRESENT  ~ 

PRIVY 

Lords   Watson,   Hobhouac,   Shand  and  Davt'y  and   Sir  /?     Couch  COUN- 

[On  appeal  from  the  High   Court  at  Madras  ]  CIL 


SRI   RAJA    PAPAMMA    RAO    (Defendant},    Appellant   v     SHI   YIRV 

PRATAPA   H     V     RAMACHANDRA   RAZU  AND  ANOTHER   (Plaintiff*),  23  rA 

Respondents       [12th,  and  22nd  Febiuary,   1896,]  32 Je' 

wortgaye — Remedy  of  nwrtqaqee  upon  default  made — Ad  IV  of  1882,  Nation  M  L.  J. 

58—  Construction  of  detrcc  q?^~^  r* 

On    default    made    in    payment   on   a    simple   mortgage,    a.    Coin  I,    instead    of        J.  10. 
decreeing   the   proper   relief,   had   made   a   decree    (which,   however,   had   afU-r- 
wards  become  final,  and  had  been  executed)    for  possession  by  the  mortgagee 
'after  a  period  of   grace      That  decree  "would   rightly  ha\e   been   for  a   judicial 
sale      (Transfer  of  Property  Act,   1882,   Section  58) 

In  this  suit,  brought  by  the  mortgagor  fof  an  account  to  be  rendered  by  the 
mortgagee,  and  for  re-delivery  of  possession,  alleging  that  the  account  would 
show  payment  of  the  debt  already  made  out  of  the  rents  and  profits 

Held,  that  the  decree  for  possession  did  not  amount  to  a  decree  for  fore- 
closure or  preclude  redemption,  the  possession  of  the  decree-holder  having 
only  been  as  mortgagee,,/  and  having  involved  liability  to  account  to  the 
mortgagor 

[Rel.,  10  Ind  Cas  97S  (977)- 4  h  L  U  244,  11  Ind  Cas  629  (631)~21  MLJ  562, 
R,  35  B  204=13  Bom  LR  30  (37)  =  9  Ind  Cas  3S1  (353),  30  C  463  (466), 
25  M  244  (260),  JO  M  39J  (396)  =  17  MLJ  220=2  MLT  351;  7  Ind  Cas 
36  (37),  6  OC  367  (309),  Expl.,  29  C  1  (F  B.)=5  CWN  821  (829),  D,  16 
Ind  Cas  694  (696)=23  M  1.  I  360  (362)  =  12  MLT  330  (332)  =  (1912)  M  WN 
995 ,  8  O  C  33  (35)  ] 

APPEAL  from  a  deciee  (21st  February  1898)  of  the  High  Court,  10- 
versmg  a  decree  (5th  September  1891)  of  the  Subordinate  Judge  at  Ellorc 

This  appeal  arose  out  of  a  suit  filarL  on  the  10th  March  1891  by  the 
representatives  of  mortgagors  against  the  representatives  of  the  mortgagee, 
claiming  re-dehvery  by  them  of  possession  of  a  [250]talukhdan  village,  the 
mortgaged  property,  on  an  account  being  taken  of  the  rents  and  profits 
realized  by  the  mortgagees,  from  the  year  1880 

No  facts  were  in  dispute,  and  the  only  question  was  as  to  the  effect  to 
be  given  to  a  decree  of  the  District  Court  of  Godavan  of  the  16th  July 
1876,  under  which  the  mortgagees  had  taken  possession,  and  as  to  whether 
that  decree  had  effect  to  deprive  the  mortgagors  of  their  title  to  redeem 

The  mortgage  was  executed  on  the  15th  June  1870  by  the  father  and 
elder  brother  of  the  plaintiffl  in  this  suit  to  the  ancestor  of  the  first  and 
second  defendants,  of  whom  one  now  appealed 

The  mortgagors  undertook  in  the  deed,  which  was  specially  registered, 
to  repay  a  sum  of  Rs  2,011  with  interest  by  four  annual  instalments, 
mortgaging,  as  security,  the  talukdari  village  of  Khandrika  Sitaranavaram, 
their  ancestral  estate 

The  condition  of  the  mortgage  was  this1'— 

"  If  the  debt  is  not  discharged  according  fco  the  instalments,  you 
11  should  recover  the  same  by  means  of  the  mortgaged  property,  the  crops 
11  of  our  cultivation,  and  our  other  property  and  from  our  person  accord- 
-l  ing  to  your  wish  "  * 

The  mortgagee  sued  the  mortgagors  upon  this  bond  in  1876,  and 
prayed  for  a  decree  directing  the  defendants  to  pay  the  amount*  then  due 

**> 
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1896      w*^1   subsequent  interest,    "  by   means   of   the   undermentioned   property 

FEE,  22.   "  and  otner  property."     The  District  Judge  of  Godavari  decreed  on  the 

_!*'         16th  September  1876  in  favour  of  the  plaintiff,  stating  in  his  judgment: 

PRIVY         ^n  accordance  with  the  custom  prevailing  in  the  Courts  in  this  Presi- 

COUN-        dency  three  months'  time  will  be  allowed  to  the  defendants  within  which 

CIL.  *°  Pav  UP  ^e  wno^e  sum  now  decreed,  principal  and  interest  and  costs; 

_  1          failing  which,  the  plaintiff  shall  be  put  in  possession  of  the  immoveable 

19  M.  249       and  moveable  property  specified  in  the  bond  sued  upon,  and  in  the  plaint 

(P.C.)—        and  schedule,  as  provided  iii  the  terms  of  fhe  bond."     The  decree  fol- 

23  I  A.     lowed  in  the  same  words. 

M^L^J  ^n  ^ie  ^'l  ^U8US*  1879  notice  was  given  to  the  mortgagors  to  show 

53^7*   cause  why  this  decree  should  not  be  executed.     On  the  16th  September 

Smr.  P.C.  following,    stay    of   execution   was    applied    for,    on   the    ground    that    the 

J.  10.      decree   was   neither   according   to   the   terms   of   the   mortgage   deed,    nor 

was  according  to  what  had   been  asked;   and  that  tjie  mortgagors  were 

about   to   apply    for   a   review.     This    [251]    application,    founded   on   the 

Judges  having  wrongly  treated  the  mortgage  as  one  of  conditional  sale, 

was  rejected  on  the   10th   November  1879  as  being  out  of  time;   and  in 

1880  the  mortgagees  obtained  possession.     In   1883  the  village  was   sold 

to  a  person  who  again  Bold  it  to  the  present  appellant  in  1884. 

On  the  10th  March  1891  the  representatives  of  the  mortgagors 
brought  this  suit  for  an  account  alleging  that  the  whole  mortgage  debt  had 
been  discharged  by  the  rents  and  profits  received  by  the  mortgagees  down 
to  1885;  and  that  they  were  entitled  to  restitution  of  the  property.  The 
defendants  representing,  the  mortgagee  by  their  written  statement  insisted 
that  the  village  had  become  absolutely  their  property  in  virtue  of  the  decree 
of  1876,  behind  which  no  Court  could  go. 

On  the  5th  September,  1891  the  Subordinate  Judge  at  Ellore  dismiss- 
ed the  suit. 

In  his  judgment  he  said:  — 

"  I  understand  from  the  provision  of  three  months'  grace  allowed 
"  in  the  decree  for  discharging  the  debt  the  District  Judge  of  Godavari 
"  meant  that  the  mortgage  would  be  foreclosed  on  the  default  made,  and 
"  that  afterwards  the  land  could  be  delivered  to  the  decree-holders  uncon- 
"  ditionally  as  was  subsequently  done." 

On  the  plaintiff's  appeal  the  High  Court,  ^(MUTTUS  AMI  AYYAR  and 
HANDLKY,  JJ.)  on  the  21st  February  1893,  reversed  this  decree  of  dismis- 
sal, remanding  the  suit  for  decision  on  the  merits.  The  reason  assigned 
for  this  result  was  that  the  true  construction  of  the  decree  of  1876  was 
that  the  District  Judge  of  Godavari  intended  'to  put  the  mortgagee  into 
possession,  only  that  he  should  recoup  himself  the  mortgage  debt  and 
interest  out  of  the  usufruct  of  the  mortgaged  property  as  provided  for  in 
the  deed,  and  remain  in  possession  until  the  debt  and  interest  should  have 
been  thereby  liquidated;  and  not  that  he  should  retain  possession  as  if  on 
foreclosure. 

On   an  appeal  preferred  by  the  representative  of  the  original   mort- 
gagee Mr.  J.  D.  lifaync  appeared  for  the  appellant. 
The  respondent  did  not  appear. 

The  argument  for  the  appellant,  in  brief,  was  that  the  decree  of  1876 
had  not  received  due  effect.  The  effect  intended,  although  that  was  not 
the  right  decree  upon  a  simple  mortgage  on  which  default  had  been 
made,  was  that  the  mortgage  after  the  three  months  of  grace  had  expired 
should,  on  the  further  default,  be  [252]  foreclosed.  Further  default 
occurred;  *nd  that  the  decree  in  itself  was  wrong  was  no  ground  at  the 

840 
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present  day  for  its  not  receiving  effect      The  mortgagors,  who  might  have 

hftd  the  decree  reversed  or  amended  by  taking  proceedings  m  due  time, 

had,   after  the  expiration  of  the  three  months'  grace,  lost  all  title  to  the 

laud  mortgaged,  of  which  by  the  necessary  effect  of  the  decree  of  1876  fhe      pBIvv 

lawful  possession  had  passed  to  the  mortgagee      The  respondents   should     Owm 

ha\e  sought  their  remedy,  if  they  had  any,  by  petition  when  the  execution     ™*w" 

proceedings  were  pending  in   the  suit  decreed  in   1876      No  separate  Bint 

would  lie  for  the  construction,  and  virtually  for  the  setting  aside,  of  that   itTTTlft 

former  decree. 


Their  Lordships'  judgment  was,  on  the  22nd  February  1896,  delivered     19  1  __ 
by  Lord  HOBHOUSE* —  12 =• 

JUDGMENT.  *S1=7J" 

The  plaintiffs  in  this  suit,  who  are  respondents  in  the  appeal,  repre-  j["i§. 
sent  the  mortgagors  of  the  property  in  dispute;  and  the  defendants,  who 
are  appellants,  represented  the  mortgagees  The  present  question  is,  what 
was  the  effect  of  a  decree  of  the  District  Judge  which  was  passed  on  16th 
September  1876,  and  which  directed  that  the  mortgagees  should  be  put 
into  possession  of  the  property 

The  mortgage  was  effected  by  deed,dated  15th  July  1870  for  securing 
Rs.  2,011  and  interest  The  debt  was  to  be  paid  by  four  instalments  On 
failure  to  pay  "  you  should  recover  the  same  by  means  of  the  mortgaged 
"property,  the  crops  of  our  cultivation,  and  our  other  property,  and  from 
"  our  person  "  Though  it  is  not  here  expressed  that  the  mortgagee's 
remedy  is  to  be  by  sale  under  decree,  the  mortgage  falls  within  the  class  of 
simple  mortgages,  as  classified  in  Sir  A  Macpherson's  work  on  Mortgages, 
page  12,  and  in  the  Transfer  of  Property  Act,  1882  In  such  a  mortgage 
there  is  no  transfer  of  ownership,  and  the  mortgagee  must  enforce  his 
charge  by  judicial  sale 

In  the  year  1876  the  mortgagee,  being  unpaid,  filed  a  plaint,  and 
prayed  for  a  decree  directing  the  mortgagors  to  pay  debt  and  costs  and 
interest  until  realization  of  the  money  by  means  of  the  mortgaged  property 
and  other  property.  That  is  precisely  the  relief  to  which  a  simple  mort- 
gagee is  entitlid,  whether  before  the  Act  of  1882  or  since 

The  difficulty  has  ansen  from  the  decree  which  the  Court  thought 
fit  to  make  on  this  plaint  Aftei  affirming  the  mortgagee's  right  to 
a  decree  for  the  money,  the  District  Judge  said  [253]  that  "  In 
accordance  with  the  custom  prevailing  in  the  Courts  in  this  Presidency, 
M  three  months'  time  will  be  allowed  to  the  defendants  within  which  to  pay 
11  up  the  whole  sum  now  decreed,  principal  and  interest  and  costs,  failing 
"  which  the  plaintiff  shall  be  put  in  possession  of  the  immoveable  and 
"  moveable  property  specified  in  the  bond  sued  upon  and  in  the  plaint  and 
gi  schedule  as  provided  in  the  terms  of  the  bond  "  And  he  made  a  decree 
accordingly. 

That  decree  was  not  according  to  law.  In  default  of  payment,  a 
simple  mortgage  gives  to  the  mortgagee  a  right,  not  to  possession  but  to 
sale,  which  he  must  work  out  in  execution  proceedings.  In  referring  to  a 
Madras  custom,  the  District  Judge  probably  meant  only  a  practice  of  the 
Courts  to  give  three  months  for  payment.  If  he  meant  a  custom  to  give 
possession  on  simple  mortgage  as  the  High  Court  think  he  did,  there  is 
no  such  custom  And  Mr.  M#yne  frankly  admitted  that  the  mortgagee 
was  not  entitled  to  the  relief  given,  and  that  there  is  no  ground  for  think- 
ing that  the  decree  was  agreed  on  in  Court,  or  consented  to  by  the  mort- 
gagor. 
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The  mortgagor  however  did  not  appeal  and  did  not  seek  relief  by  way 
°^  reyiew  until  it  was  too  late.  The  decree  therefore  Stands  and  is  binding 
on  the  parties;  and  the  mortgagee  took  possession  under  it.  He  has  since 
sold  the  property,  but  that  does  not  affect  the  rights  of  the  mortgagor. 
The  question  is  in  what  character  was  the  possession  taken.  If  in  the 
character  of  a  mortgagee,  the  mortgagor  had  a  right  to  redeem,  which  was 
not  barred  by  time  when  this  suit  began. 

Mr.  Ma\ne  contends  that  the  decree  was  intended  as  a  foreclosure, 
and  is  so  in  effect.  The  onl\  other  kind  of  possession  which  can  be 
suggested  is  usufructuary  possession,  lasting  until  the  debt  is  discharged 
by  the  profits  oi  the  estate;  and  Mr.  Mhyno  urges  that  there  is  nothing 
m  the  judgment  to  suggest  such  a  possession,  and  that  t4  the  terms  of  the 
bond  "  do  not  warrant  possession  of  any  kind.  All  that  is  true;  but  it 
does  not  compel  the  inference  that  the  decree  amounts  to  a  foreclosure. 
There  is  nothing  in  the  judgment  to  suggest  a  foreclosure  any  more  than 
usufructuary  possession;  nothing  indeed  to  throw  light  on  the  terms  of  the 
decree  All  \\e  know  is  that  possession  \\as  given,  and  <ji\en  under  some 
error. 

[254]  If  it  were  necessan  to  speculate  niceh  on  the  meaning  of  the 
Judge,  their  Lordships  would  be  disposed  to  agree  \\ith  the  High  Court, 
\\ho  consider  that  when  the  Judge  used  the  expression  "  ns  provided  in  the 
rerms  of  the  bond  "  he  was  thinking  that  the  right  given  by  the  mortgage 
to  recover  by  means  of  the  mortgaged  property  and  the  crops  meant  a 
right  to  enter  and  take  the  profits  That  is  certainh  more  in  accordance 
with  "  the  terms  of  the  bond  "  than  is  a  foreclosure,  which  is  not  a  re- 
covery of  the  debt  b\  means  of  the  property,  but  a  substitution  of  the  pro- 
perty for  the  debt  Tf  indeed  the  matter  \\ere  new,  it  might  reasonably  be 
argued  that  the  terms  of  a  simple  mortgage  justify  usufructuary  possession, 
but  long  practice,  now  embodied  in  a  statute,  has  settled  that  the  remedy 
of  the  mortgagee  is  a  judicial  sale 

It  is  however  hardly  necessary  to  follow  the  High  Court  into  this 
speculation.  It  is  sufficient  that  the  mortgagee,  not  being  entitled  to 
foreclosure,  and  not  asking  for  it,  got  a  decree  which  did  not  purport  to 
work  foreclosure  Tt  purported  to  give  possession  "  as  pfcvided  in  the 
terms  of  the  bond  ''  Tha*  was  impossible,  for  there  were  no  such  terms; 
but  it  purported  to  do  that,  and  did  not  purport  to  put  an  end  to  the  bond 
and  to  the  relations  of  mortgagor  and  mortgagee  altogether.  Tt  could, 
though  subject  to  correction  on  appeal,  give  possession,  and  did  so.  The 
mortgagee,  thereupon,  became  mortgagee  in  possession;  and  as  such  hf 
must  submit  to  be  redeemed. 

Their  Lordships  will  humbly  ndvise  Her  Majesty  to  dismiss  thif 
appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants; — Messrs,  Burton,  Y rates  &  Hart. 
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[258]  APPELLATE  CIVIL  O£T.  14. 

Before    Mr,   Justice   Shephard   and   Mr    Justice    Beat.  

APPEL- 

I  ATP 

SURYANARAYANA    (Plaintiff),    Appellant   v     NARENDRA                          QVII 
THATRAZ  (Defendant),  Respondents  *    [8th  and  14th  October,  1895  ]  ' 

Regulation  V  of  1804,  Section   17— Powers  of  Agents  to  Court   of  Wards— Contract    19  M.  255 
Act,  Section  25,   Clause  3 — Promise   to  pay  a  time-barred  debt 

A  Collector,  as  Agent  to  the  Court  of  Wards,  has  no  authority  to  hind  a 
ward  of  the  Court  of  V\  ards  by  a  promise  under  Contract  Act,  Section  25, 
Clause  3,  to  pay  a  debt  which  is  barred  by  limitation 

JR..  6  Ind    Cas    760=20  M.L  J    567  (568)=7  \I  L  T   J83=(1910)  M  WN    194,  D,  34 
M    221   (225)=6  Ind    Cas    407=20  M  L  J    808  (813)=8  MLT    105] 

APPEAL  against  the  decree  of  E  C  Ravi  son,  Acting  Distnct  Judge 
of  Viaagapatam,  in  original  suit  No  1  of  1893. 

The  plaintiff  sued  to  recover  a  sum  of  money  advanced  in  187(J  hy 
his  father  to  the  deceased  father  of  the  defendant,  who  was  a  minor  under 
the  Court  of  Wards  and  was  represented  in  the  suit  by  the  agent  to  the 
Court  of  Wards 

The   District   Judge  dismissed   the   suit   as  harred   by  limitation 

The  plaintiff  preferred  tins  appeal 

Sankaran  Nayar  and  Smultira  Ayyar,   foi   appellant 

Mr    E    B    Poivcll,   for  respondent 

JUDGMENT 

The  suit  is  to  recover  a  mitn  of  Us  0,583-13-6  as  balance  due  under 
the  document  A,  alleged  to  have  been  executed  by  the  defendant's  fathei 
to  plaintiff's  father  on  the  20th  September  1879,  for  Rs  7,000  repayable 
on  21st  July  1880  with  interest  at  0  annas  per  cent  per  mensem  The 
Judge  has  dismissed  tjie  suit,  finding  (1)  that  the  genuineness  of  A  is  not 
proved,  and  (2)  that  the  claim  is  barred  by  the  law  of  limitation 

A  number  of  letters  were  produced  before  the  Judge  as  contain- 
ing acknowledgments  of  the  debt,  and  therefoie  saving  the  suit  from 
the  time  bar  The  Judge  rejected  these  letters  as  inadmissible  by 
reason  of  their  not  bearing  a  one-anna  stamp  under  Aiticle  1  of 
Schedule  I  of  the  Stamp  Act  Tfc  is  contended  for  appellant  that,  in 
thus  holding,  the  Judge  was  in  error — a  contention  that  must  be  allowed 
to  be  good,  see  Bwhambar  Nath  v  Nand  Kmhorc  (1),  [256]  Fatechand 
Harchand  v  Kiaan  (2)  It  is,  however,  also  found  by  the  Judge  that  even 
if  admitted,  the  letters  would  not  help  the  plaintiff,  as  "  theie  is  no 
evidence  worthy  of  the  name  "  that  tjie  defendant's  father  authorized 
the  wilting  of  the  letteis.  To  be  of  use  for  saving  from  the  ban;  of  limi- 
tation, under  Section  19  of  the  Act  (XV  of  1877)  the  acknowledgment 
must  be  signed  "  either  personally  or  by  an  agent  duly  authorized  on 
this  behalf  it  is  admitted  that  none  of  the  letters  produced  are  signed  by 
defendant's  father,  and  we  agree  with  the  Judge  that  the  evidence  is 
altogether  insufficient  to  support  a  finding,  that  those  who  signed  the 
letters  were  in  fact  authorized  to  do  so 

Strefcs  is  laid  on  behalf  of  appellant  on  Exhibits  B  to  H,  in  which  the 
debt  in  question  is  acknowledged  by  the  Governor's  Agent  on  the  death 

*  Appeal  No    181  at  1894 
(i)   15  A    56.  '^   18  B.  614 
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1895      °*    defendant's    father.    When    the    estate  was  taken  charge  of  by  the 

OCT.  14.  Court    °^    Wards,    and,    as    appears  from  Exhibits  C  and  G,  a  sum  of 

_ '      '  Ks.  2,135  was  actually  paid  to  the  Jeypore  Estate  "  on  account  of  debts 

APPEL-    due   by   Srinivasa   Bakshi   Patro   (plaintiff)   from   Bs.    8,000,"   which  the 

LATE      Bisamkatak  Estate  (i.e.,  defendant's  estate)  owes  to  him  (plaintiff.) 

CIVIL.  But  neither  can  this  payment  nor  the  acknowledgments  contained  in 

these  letters  be  of  use  to  plaintiff  under  Section  19  or  Section  20  of  the 

19  M.  253.  Limitation  Act,   as  they  were  not  made  till  after  the  claim  had  become 

barred.     It  remain^  to  consider  whether  they  are  sufficient  to  revive  the 

plaintiff's  claim  (supposing  it  ever  to  have  existed)  under  Section  25  of  the 

Contract  Act  (Clause  3),  which  makes  enforceable  a  "  promise  made  in 

writing  and  signed  by  the  person  to  be  charged  therewith,  or  by  hia  agent 

generally  or  specially  authorized  in  that  behalf,  to  pay  wholly  or  in  part  a 

debt  of  which  the  creditor  might  have  enforced  payment  but  for  the  law 

for  the  limitation  of   suits."     The   question   here  is,   can  the   Governor's 

Agent  be  held  to  have  been  the  agent  of  the  defendant   "  generally  or 

specially  authorized  "  to  make  promises  to  pay  barred  debts?     Section  17 

.of  Kegulation  V  of  1804,  no  doubt,  authorizes  Collectors  to  liquidate  debts 

due  to  private  creditors  from  the  estates  of  disqualified  proprietors;  but 

the  same  section  contains  a  proviso  "  that  the  permission  of  the  Court 

of  Wards  in  writing  shall  have  been  had  and  obtained  in  every  instance 

previously  to  the  payment  of  any  private  debt."     In  the  present  case  the 

r/Mivf    ("257]   of  Wards  declined  to  admit  the  debt  and  told  plaintiff  to 

isu  his  claim  by  suit  (see  Exhibit  I).     It  is  clear,  therefore,  that  the 

nor's  Agent,   the  officer  in  the  Vizagapatam  Agency,   corresponding 

lector  in  the  regulation  districts  had  not  authority  to  bind  the  minor 

lant  by  promise  under  Clause  3  of  Section  25  of  the  Contract  Act 

y  the  plaint  debt. 

he  above  findings  make  it  unnecessary  to  consider  whether  A  is 
ie  or  not.  Had  it  been  necessary,  we  should  agree  with  the  Judge 
ding  that  the  evidence  is  altogether  in  sufficient  to  justify  a  finding, 
our  of  the  plaintiff. 

he  appeal,  therefore,  fails  and  is  dismissed  with  costs. 
REPORTER'S  NOTE. — The  defendant's  estate,  Bisamkatak,  is  situated  in  the  Jeypore 
Ian,  which  is  a  scheduled  district— Vide  Act  XIV  of  1874.  Schedule  I.  By 
/  of  I8J74,  Section  4  and  the  second  schedule,  it  is  enacted  that  Regulation  V 
is  not  applicable  to  the  scheduled  districts.  See  also  the  revised  rules  framed 
•  guidance  of  the  Governor's  Agents  in  Ganjam  and  Vizagapatam  under  the 
ty  of  Madras  Act  XXIV  of  1839.] 


19  M.  257. 

APPELLATE  CIVIL. 
efore  Mr.  Justice  Shephard  and  Mr.  Justice  Subramania  Ayyar. 


PALANI  CHETTI  (Defendant  No.  2),  Appellant  v.   SUBRAMANYAN 
TTI  AND  ANOTHER  (Plaintiff  and  Defendant  No.   1),   Respondents.* 

[25th  March,  1896.] 

\ge — Effect  of  foreclosure  decree  passed  by  a  foreign  Court — "  Lis  pendens" — 
ansfer  of  Property  Act—Act  IV  of  1882,  Section  52: 

In  1887  K ,  who  resided  at  Singapore,  mortgaged  certain  lands  in  the  Madura 
listrict  to  S.,  who  sued  and  detained  a  conditional  foreclosure  decree  on  I3th 
une  1892  in  the  Supreme  Court  of  Singapore.  This  decree  became  absolute  on 

*  Appeal  No.  154  of  1895, 
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the  3rd  October  1892  On  I2th  August  1892,  K  hypothecated  the  said  land  to 
P  In  a  suit  brought  by  S ' 

Held,  that  the  decree  of  a  foreign  Court  cannot  directly  affect  land  situated 
in  British  India;  that  at  the  date  of  the  mortgage  there  was  no  decree  purport- 
ing to  operate  upon  the  land,  that  the  doctrine  of  lis  petidens  was  inapplicable 

[258J  Quaere .  Whether  P,  would  have  been  bound  if  he  had  had  notice  of 
the  existence  of  the  conditional  decree  at  the  date  of  his  mortgage 

APPEAL  against  the  decree  of  C  Gopalan  Nayar,  Subordinate  Judge 
of  Madura  (East),  m  original  suit  No  11  of  1894 

The  facts  set  forth  in  the  plaint  were  briefly  as  follows  — 

The  first  defendant,  who  was  residing  and  carrying  on  business 
at  Singapore,  executed  to  the  plaintiff  there  on  flhe  2nd  April  1887 
an  indenture  whereby,  in  consideration  of  a  sum  of  3,000  dollars  received, 
the  former  mortgaged  to  the  latter  certain  property  situated  in  the  Trip- 
patur  Taluk  of  Sivaganga  Zammdan  in  the  Madura  District  with  a 
covenant,  among  other  things,  to  repay  the  amount  with  12  per  cent 
interest  per  annum  on  the  2nd  May  next,  and  that,  if  the*  said  sum 
should  not  be  so  paid,  then  to  pay  by  equal  payments  on  the  2nd  day 
of  each  and  every  month  with  interest  at  the  above-mentioned  rate  of 
12  per  cent  per  annum  dunng  the  first  12  months  from  the  date  of  the 
document,  and  thereafter  at  the  rate  of  13J  per  cent  per  annum  on  Lhu 
said  3,000  dollars  or  on  so  much  thereof  as  should,  for  the  time  being, 
remain  owing  until  the  same  should  be  wholly  paid  up  The  mortgage 
was  m  the  English  form  and  evidenced  by  Exhibit  A,  but  it  was  not  regis- 
tered, and  an  application  for  registration  made  to  the  Sub-Registrar  of 
Trippatur  in  the  Madura  District  on  the  4th  December  1891,  was  reacted 
by  that  officer  on  the  ground  that  the  document  was  not  pieserited  for  that 
purpose  within  four  months  after  it  was  received  in  British  India  (Exhibit 
I)  The  first  defendant  had  paid  mteiest  on  the  amount  up  to  the  2nd 
March  1890  and  also  by  a  document  (Exhibit  M)  of  the  8thl  April  1891 
agreed  to  pay  the  balance  of  interest  and  principal,  but,  not  having  done  so, 
plaintiff  brought  suit  No  44  of  1892  on  the  file  of  the  Supreme  Court  of 
the  Straits  Settlements  at  Singapoie  and  obtained  a  decree  (Exhibit  B) 
on  the  13th  June  1892  by  which  it  was  oidered  that  the  plaintiff  do 
recover  against  the  defendant  the  sum  of  dollars  3,793  12,  and  it  was 
further  ordered  that  it  be  referred  to  the  Registrar  to  take  an  account  of 
principal  and  interest  due  on  the  mortgage  and  of  the  costs,  and  it  was 
further  ordered  that  on  payment  of  such  amount  found  due  and  costs 
within  one  month  that  the  plaintiffs  do  leconvey  the  property  moitgaged 
clear  of  all  incumbrances,  but  in  default  that  defendants  should  be  fore- 
closed from  all  equity  of  redemption  in  the  mortgaged  premises 

[289]    In  pursuance  of  the  aforesaid  decree,   the   amount   ascertained 
by  the  Registrar  as  due  to  the  plaintiff  was  dollars  4,159  72  and  the  same 
made  payable  on  the  19th  September  1892  (Registrar's  certificate,  Exhibit 
D),  and  by  a  subsequent  order  of  the  Court  (Exhibit  E)  the  time  for  piy- 
ment   was   extended   to   26th   idem      Defendant    not    complying    with    the 
above  orders,  the  Court  passed  the  final  foreclosure  decree  (Exhibit  C)  on 
the  3rd  October   1892,   whereby  it  wab   "  ordered  that   the  defendant   do 
from   henceforth   stand   absolutely  debarred   and   foreclosed  of,    and  t'rorc 
all  equity  of  redemption  of,  and  in,  the  mortgaged  premises  in  the  state 
ment  of  claim  mentioned."    t 

The  second  defendant  is  made  a  party  to  the  present  suit  on  the 
ground  that  the  first  defendant  has,  for  no  consideration  and  with  a  view, 
of  defrauding  plaintiff,  executed  to  that  defendant  a  hypothecation  deed 
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of  the  property  on  the  12th  August  1892,  and  the  plaintiff  also  alleges 
that  the  defendants  who  had  notice  of  the  pendency  of  the  aforesaid  suit, 
are  bound  by  the  proceedings  therein. 

The  plaint,  therefore,  prayed  that,  in  the  above  circumstances,  the 
Court  be  pleased  to  decree  that — 

(f)  plaintiff  do  get  possession  of  the  aforesaid  property; 
(ii)  if  the  Court  holds  that  the  plajntiff  is  not  entitled  to  possession, 
then  to  direct  the  first  defendant  to  pay  plaintiff  the  sum 
of  dollars  4,159.72  (a  dollar  being  priced  at  Rs.  2-4-0)  with 
interest  thereon  at  12  per  cent,  per  annum  from  26th  Septem- 
ber 1892; 

(m)  if  the  Court  holds  that  both  the    aforesaid    reliefs    cannot    be 
granted,  then  to  direct  the  first  defendant  to  pay  to  the  plain- 
tiff the  sum  of  3,000  dollars  and  interest  or  Rs.   10,455-12-0 
as  particularized  in  the  plaint;   and 
(iv)  the    hypothecation-deed   aforesaid   executed   by   the   first   to   the 

second  defendant  is  not  binding  upon  plaintiff 

Firbt  defendant  admitted  his  execution  of  the  bond  of  the  2nd  April 
1887,  but  denied  that  of  the  agreement  of  the  8th  April  1891  and  contended 
that  the  debt  due  under  the  former  bond  had  been  wholly  discharged. 
He  further  stated  that  lie  had  received  no  summons  in,  nor  notice  of,  the 
suit  or  of  the  proceedings  in  suit  No.  44  of  1892  on  the  file  of  the  Supreme 
Court  of  the  Sfraits  Settlements  at  Singapore;  that  the  plaintiff  fraudu- 
lently recovered  judgment  in  that  case  by  affecting  a  false  service  and  false 
return;  [260]  that  he  was  a  subject  of  British  India  and  not  of  Singapore; 
that  the  ex  parte  judgment  passed  against  him  by  that  Court  was  not  valid 
nor  binding  on  him;  that  he  had  moved  the  said  Court  to  set  aside  the 
decree  passed  in  the  case,  that  the  Court  had  no  jurisdiction  to  pass  any 
decree  affecting  immoveable  property  situated  in  British  India;  that  the 
plaint  has  not  been  properly  framed  and  was  opposed  to  the  provisions  of 
the  Code  of  Civil  Procedure,  and  that  the  same  was  further  bad  for  misjoin- 
der  of  parties  and  of  causes  of  action.  It  was  also  pleaded  that  the  plain- 
tiff was  not  entitled  to  the  alternative  reliefs  claimed  in  the  plaint;  that 
the  suit  was  barred  by  limitation;  that  the  plaintiff  never  became  en- 
titled, and  could  have  never  become  entitled,  to  the  plaint  properties; 
that  the  mortgage  relied  on  by  plaintiff  was  not  valid  in  law,  not  having 
been  registered  in  accordance  with  the  Indian  Registration  Act  and  that 
the  hypothecation-deed  to  second  defendant  was  bona  fide  executed  for 
full  consideration. 

Second  defendant  supported  the  above  defence. 

On  the  4th  September  1894,  the  ifesues  were  framed  of  which  the  fol- 
lowing only  are  now  material,  viz.,  6th,  9th,  10th  and  12th. 

The  sixth  issue —  whether  the  Singapore  Court  had  jurisdiction  to  pass 
a  foreclosure  decree  in  respect  of  the  plaint  property  situated  in  British 
India  ? 

The  ninth  issue — whether  the  hypothecation-bond  of  the  12th  August 
1892  by  the  first  to  the  second  defendant  was  bona  fide  executed  for  con- 
sideration as  alleged  by  the  defendants?  And  even  if  it  was  so,  is  not  the 
said  deed  binding  on  the  plaintiff  on  account  of  pendency  at  the  time  of 
the  suit  before  the  Singapore  Court? 

The  tenth  is^ue — is  the  mortgage  relied  upon  by  plaintiff  not  valid  in 
law  and  binding  on  the  plaint  property  by  reafeon  of  the  deed  not  being 
registered  according  to  the  Indian  Registration  Act? 
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On  the  3rd  Jul>    1894,   first  defendant   applied  to  the   Supreme  Court 
of  the  Straits  Settlements  to  set  aside  its  judgment,  dated  J3th  June  1892,     MARCH 
on   the  grounds  that   he   had  no  notice  of  the  *mt   arid   that  the  debt  had     *   25 

been  fully  discharged,   and  that  Court,   after    recording  evidence,   found   foi        1 

the   plarntrff   with   costs   and  passed    an  order   (H)   on   the   27th    November      ApPEL- 
1894  declaring  "  that  theie  was  money  dire  from  the  defendant  to  the  plarir-        LATE 
tiff   on    the    j:3th   da>    of   June    1H92    upon    the    mortgage   in    the    Statement       ClVIL. 

ot    claim    mentioned    and    that    no    part    of    what    was    so    due    had    been        ^ 

[261]  paid  01  discharged  "  and  directing  that  the  application  of  the  defend-  19  M.  257 
ant  to  bet  aside  the  judgment  and  the  proceedmgs  thereunder-  stand 
dismissed  with  costs  On  plaintiff's  application  No  9  of  1H9o  stating 
these  further  proceedings  ot  the  Supreme  Court,  the  Suboidmate  Judge 
framed  the  following  additional  ifcsue  — The  twelfth  issue — "  Whether  the 
defendants  me  entitled  to  question  the  toieign  judgment  at  all,  altei  the 
passing  ot  the  order,  dated  the  27th  No\  ember  1894  by  the  Supreme 
Court  ot  Singapore9" 

On  the  sixth  issue  the  Lower  Court  found  that  the  Singapore  Court 
had  jurisdiction  to  pass  the  toieclosure  deciee  and  that  the  defendants 
arc  now  estopped  from  deming  rts  jurisdiction 

On   the  ninth  issue  the  Lower   Court   found  as   lollows   — 

Suit  No  44  was  fried  before  the  Smgapoie  Court  m  the  31st  Ma\ 
1892  and  the  prelrmrnaiy  decree  (B)  directing  foreclosure  ot  the  equity  ot 
redemption,  it  the  amount  were  not  paid  by  a  certain  da\  was  passed  on 
the  13th  June  1H92,  while  the  hypothecation  bond  to  the  second  defend- 
ant was  only  executed  on  the  12th  August  tollowrng  or  some  two 
months  afterwards  The  second  defendant  pleads  rgnorance  ot  the  pro- 
ceedings before  the  Supreme  Com  t  at  Singapore,  but  the  doctrine  as  to 
Ii8  pcndctiH  affecting  a  purchasei  01  mortgagee  i^  not  founded  upon  nnv 
doctrine  of  aotual  or  eonstr  uctue  notice,  but  upon  the  fact  that  the  law 
docs  not  allow  litigant  parties  to  grant,  pending  the  litigation,  lights  in 
the  property  in  dispute,  so  as  to  pre]udrce  the  opposrng  paitv  A  purchaser 
pcndentc  lit(*  cannot,  ot  course,  be  in  a  better  position  than  Ink  vendor1, 
and  the  second  defendant  is  bound  by  the  suit,  proceedrngs  and  decree  of 
the  Supreme  Court  against  the  hist  defendant,  as  if  he  (second  defendant) 
wus  himself  a  partv  thereto  Sam  \  I/J/JM/U/I  Ibiahim  Sahib  (1),  Sami 
Aii/an  v  Animai  Animal  (2)  arid  Manual  F  nival  ^  Sanat/apalh  Latthmi- 
d wain  ma  (3) 

With  regard  to  the  tenth  issue  the  Court  found  that  the  foreclosure 
decree  had  tire  legal  effect  of  absolutely  passing  the1  plaint  properties  to 
the  plumtift  as  the  defendants  are  debarred  from  redeeming  and  that  the 
plaintiff  i^  entitled  to  possession,  and  on  the  twelfth  issue  he  found  that 
the  defendants  are  not  now  entitled  to  question  the  judgment  ot  the 
Supreme  Court  of  the  Stiaits  Settlements  in  original  suit  \o  44  of  1892 
The  Lower  Court  gave  a  |262]  decree,  "  that  defendants  make  over  to  plan- 
tiff  the  plamt-propertres  \\ith  rnesne  profits,  from  date  of  plaint  till  restora- 
tion at  such  rate  as  ma>  be  found  due  in  coin  si-  ot  execution  and  costs  ol 
suit  payable  by  first  defendant,  and  in  case  ot  the  Appellate  Com  t  holding 
that  the  plaintiff  has  denved  no  valid  title  to  such  property,  then  the 
decree  of  this  Court  wrll  be  that  fir^t  defendant  do  pav  plaintiff  dollar* 
4,159  72  or  Tls  9,359-5-y  with  12  per  cent  rnterest  thereon  from  26th 
September  1892  (Exhibits  C  and  E)  up  to  date  of  decree  costs  of  suit  and 
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IMS      further  interest  on  the  aggregate  amount  at  6  per  cent,  pei  annum  from 

MARCH  decre«  *m  P**™*  *•'' 
25  Defendant  No.  2  appealed. 

__  1  Sankaran  Nayar,  for  appellant. 

APPEL-  Bamasttbba  Ayyar  and  Sundara  Ayijar,  for  respondents. 


LATE  JUDGMENT. 

_  *  On  the  12th  August  1892  there  was  executed  in  the  appellant's 

19  M.  1ST.  favour  by  the  other  defendant  a  mortgage  of  certain  property  in  the  Madura 
(district  which,  at  the  time,  wa&  the  subject  of  proceedings  in  a  suit 
brought  by  the  plaintiff  in  Singapore.  This  latter  suit  was  founded  upon 
an  hypothecation  of  the  property,  which,  as  it  was  not  registered,  would 
not  m  itself  create  any  charge.  The  Subordinate  Judge  has  decreed  in 
favour  of  the  plaintiff  on  the  ground  that  the  mortgage  taken  by  the 
appellant  was  taken  subject  to  the  result  of  the  suit  in  the  Singapore  Court. 
He  considers  that  the  doctrine  of  Us  pendens  applies. 

We  are  unable  to  agree  with  him.  The  52nd  section  of  the  Transfer 
of  Property  Act  expressly  limits  the  operation  of  the  doctrine  to  suits  in 
British  India.  Moreover,  on  general  principles  it  is  clear  that  a  purchaser 
cannot  be  affected  immediately  by  proceedings  in  a  foreign  Court.  The 
decree  of  a  foreign  Court  cannot  directly  affect  land  situated  in  Britifch 
India.  It  can  only  create  an  obligation  notice  of  which  might  possibly 
affect  third  parties.  In  the  present  case  at  the  date  of  the  appellant's  mort- 
gage there  was  no  decree  purporting  to  operate  upon  the  land  and  it  is  not 
alleged  that  the  appellant  had  had  notice  of  such  decree  as  had  been  passed. 

The  Subordinate  Judge  has  not  decided  the  ninth  issue  which  raises 
the  question  whether  there  was  really  a  mortgage.  We  must  reverse  the 
decree  so  far  afc  the  appellant  is  concerned  and  remand  the  case  for  trial. 
Costs  to  abide  and  follow  the  result. 


19  M.  263^6  M.LJ.  143=2  Weir  725. 

[268]  APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Davies. 


QUEEN-EMPRESS  v.  MANIKAM  AND  OTHERS.* 
[28rd  February  and  3rd  March,  1896.] 

Criminal  Procedure  Code,  Section  555 — Magistrate  personally  interested — Magistrate 
giving  evidence  before  himself. 

Where  a  Magistrate,  in  whose  Court  a  complaint  of  rioting  and  mischief  had 
been  filed,  made  a  personal  inspection  of  the  locus  in  quo:  Held,  that  by  so 
doing  he  had  made  himself  a  witness  in  the  case  and  had  thereby  rendered 
himself  incompetent  to  try  it :  Held,  further  that  where  a  Judge  is  the  sole 
Judge  of  law  and  fact  in  a  case  tried  before  himself,  he  cannot  give  evidence 
before  himself  or  import  matters  into  his  judgment  not  stated  on  oath  before 
the  Court  in  the  presence  of  the  accused. 

(DiM.,  11  Cr.  LJ.  171=5  Ind.  Cas.  602  (607)=1  P.W.R.  1910  (Cr.) ;  R.,  19  A.  302 
(303)  27  A.  33  (35)=A.W.N.  (1904)  157;  37  C  340=11  CLJ.  335  (342)=14 
CW.N.  422=5  Ind  Cas.  365=11  Cr.  LJ.  121;  5  L.B.R.  52  (53;  D^  13  P.R. 
1901=89  P.L.R.  1901;  2  Weir  727  (728);  2  Weir  758.] 

PETITION    under    Sections    435    and    439,  Criminal  Procedure  Code, 
against  the  conviction   and   sentence  passed   under   Section  147,    Indian 

*  Criminal  Revision  Case  No.  596  of  1895. 
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Penal  Code,  by  the  Second-class  Magistrate  of  Musin  and  confirmed  on 
appeal  by  the  Head  Assistant  Magistrate  of  Trichmopoly. 

The  accused  were  charged  with  noting  and  committing  mischief  to 
the  paddy  sprouts  of  complainant  It  appeared  from  the  lecord  that  the 
fcaid  Second-class  Magistrate  on  the  day  subsequent  to  the  filing  of  the 
complaint  made  a  personal  inspection  of  the  locus  in  quo 

Mr.  Bake  well,  for  petitioners. 

The  Magistrate  was  personally  interested  in  the  case  within  the 
meaning  of  Section  555  of  the  Code  of  Criminal  Procedure  and  was  there- 
fore not  competent  to  try  it.  Qirish  Chunder  Ghose  v  Queen-Empress  (1), 
Hari  Kiahore  Mitra  v.  Abdul  Baki  Mian  (2),  Queen  v  Meyer  (3),  Sergeant 
v.  Dale  (4).  A  Magistrate  ha&  power  to  inspect  befoie  receiving  complaint, 
Sections  159  and  202,  but  not  after.  There  IB  a  special  provision  for  ins- 
pection by  mrymen  and  assessors,  Section  293  The  Magistrate  had  a  legal 
interest  in  the  decision  of  the  case  and  therefore  was  in  competent  to  try  it 
[2641  Serjeant  v  Dale  (4).  The  Magistrate  being  the  sole  Judge  of  law 
and  tact  could  not  be  a  witness  before  himself  (Queen-Empicss  v  Donelly 
(5)  ),  as  the  accused  had  no  power  to  cross-examine  him.  In  civil  cases 
the  evidence  Seems  to  be  admissible  Joy  Coomar  v  Bundhoo  Loll  (6) 

Mr.    Wedderburn  and  Rangachanar,  for  counter-petitioner 

It  is  open  to  the  Magistrate  to  inspect  the  scene  of  offence  and  this 
course  is  frequently  adopted  There  is  no  special  provision  giving  the 
Magistrate  power  to  do  so  There  is  no  provision  for  inspecting  instru- 
ments which  have  caused  wounds  Inspection  of  a  place  comes  under 
what  is  called  real  or  material  evidence,  which  appeals  directly  to  the 
eenpes  of  the  Judges  The  Evidence  Act  does  not  contemplate  such  in- 
spection but  the  definition  of  the  word  '  proved,'  Evidence  Act,  Section  3, 
seems  clearly  to  contemplate  more  than  what  is  included  in  the  word 
1  Evidence.'  Joy  Coomar  v  Bundhoo  Loll  (6)  Criminal  Procedure  Code, 
Section  526,  lays  down  the  desirability  of  inspecting  the  locus  in  quo  as 
a  ground  for  granting  a  transfer  The  conviction  has  been  upheld  on 
other  evidence  and  the  irregularity  must  be  taken  to  have  been  cured 

ORDER 

In   this   case    certain   persons — five   and   more   in    number — weie   con- 
victed of  rioting  under  Section  147  of  the  Indian  Penal  Code,  in  that  they 
forcibly  entered  upon  the  land  of  one  Kandikkaruppan  and  there  commit- 
ted mischief  by  destroying  some  of  his  young  paddy  plants      It  appears 
that  on  the  day   after  the   complaint  in   the   case  was  filed,   the   Second- 
class  Magistrate  who  tried  the  case  went  to  make  a  local  inspection  of  the 
scene  of  the   alleged  offence,   not  because  he  distrusted  the  truth  of  the 
complaint,  for  he  had  issued  process  against  the  accused,  but  apparently 
for  the  purpose  of  seeing  what  damage  was   done      The  following  is  the 
account  given  by  the  Magistrate  of  the  result  of  his  inspection     "  As  alleged 
'  in     the     complaint   the   said   two   fields   were   in   a   very   disorderly   and 
'  pitiable  state      The  young  paddy  plants  and  sprouts  in  the  said  fields 
'  were    lying    troden    down.     There    were    innumerable    pits    in    the    field 
1  caused  by  the  feet  of  the  people      A  greater  part  of  the  said  fields  was 
dug  up  with  spades  and  several  heaps  of  earth  were  lying  promiscuous'^ 
'  all  over  the  said  fields.  The  spectacle  was  truly  pitiable  "  The  Magistrate 
then  proceeds  in  his  judgment  to  say   "  under  the   above   circumstances 
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1896       [5"8J  "  thu  thoughtless  attempt  made  In   tlie  deiencc  to  prove  that  no  mis- 
MARCH    "  chief  was  committed  to  the  plants  and  sprouts  ot  paddy  in  the  fields  in 
3          "  question   is    utterly    futile.     Nothing   has   been   adduced    b\    the   accused 
-       "  or  their  witnesses  to  show  hou  the  said  seedlings  and  sprouts  in  the  said 
ApPEL-      "  iields  were  damaged.     The  whole  defence  therefore  tails  to  the  ground." 
LATE       In  the  appeal  against  the  conviction  to  the  Court  of  the  Head  Assistant  Ma- 
gistrate,  Trielnnopoh  ,  objection  \\as  taken  to  (his  inspection  by  the  Magis- 
trate,  on  the  ground  that  the  Magistrate  was  making  himself  a  witness  in 
the  case  and  that  his  evidence  should  therefore  have  been  open  to  cross- 
examination  and  also  that  the   Magistrate,   after  conducting  such   a  local 
enquiry,  should  not  have  tried  the  case.     The  objections  uere  overruled  by 
^10    ^ead   Assistant   Magistrate,    because   he   found   that   the    Magistrate  'k 
evidence  \\as  not  the  only  evidence  on  the  point  and  because  he  considered 
725*        that    the    Magistrate    was    perfect!}    right    in    satisfying    himself    that    the 
complaint  was  well  founded.      It  is  clear  from  the  facts  stated,   that  the 
Magistrate's  view  of  the  locus  in  quo  was  \\hat  influenced  him  in  finding 
that  the  complaint  of  actual  damage  being  caused  was  true  and  that  the 
defence,   that   no  damage   v\as  caused,    \\as   false      The   question   now   be- 
fore   us    is   whether    the    Magistrate,    having    made    himself    a    uitness    in 
the     case,     rendered     himself    incompetent     to  try   the   case      The     Privy 
Council   has  observed   in   Hurpursliad    v.    Shco    Dijal    (1).    "  It   ought    to 
be   known,    and    their    Lordships    wish    it    to    be    distinct!)    understood, 
that    a    Judge    cannot,    \vithout    giving    evidence    as    a    \utness,    import 
into    a    case    his    own    knowledge    of    particular    facts  "     There    is    no 
provision   in   the  Code  ot  Criminal    Procedure,    which   authori/es   a    Magis- 
trate to  make   a    local    inspection    in   a   case   \shich    is   being  tried   by    him- 
self, and  therefore  there  is  no  provision  as  to  what  is  to  be  done  in  regard 
to  his  examination,  in  case  he  should  make  such  local  inspection  b}   which 
he  becomes  personally  acquainted  \\ith  relevant  facts  in  the  case,  such  as 
is  made  in  Section  '294  of  the  Code,  in  the  case  ot  a  juror  or  assessor  \\ho 
i&  personally  acquainted  with  any  relevant  fact,  that  is  for  his  being  sworn, 
examined,    cross-examined   and    re-examined   in    the   same   mariner   as   any 
other  witness.     As  it  is  not  possible,  therefore,  for  the  Magistrate  to  be  so 
examined  in  a  trial  held  before  himself,  it>  follows  that  he  cannot   comply 
with    the   rule   ot    the   Priv}    Council    [266]    requiring   that   he    should   give 
evidence  as  a  witness.     That  being  so,   we  agree  with  the  Calcutta  High 
Court  in   holding  that  \\hen  a  Judge  is  theJ  sole  Judge  both  of  law  and 
fact,    he   cannot  give   evidence   before   himself    and   that    the    accused    are 
entitled  to  have  nothing  stated  against  them  in  the  judgment  which  was 
not  stated  on  oatli  in  their  presence  and  which  fhe\  have  no  opportunity  of 
testing  by  cross-examination  and  of  rebutting.     (See  Girish  Chundcr  Ghose 
v.  Queen-Empress  (2)  and  Hari  Ki»hore  Mitta  v.  Abdul  Baki  Miah  (3)).     A 
Magistrate  by  making  himself  a  witness  has  a  legal  interest  in  the  decision 
of  the  case  which   disqualifies  him   from   trying  it,   no  matter  how  Small 
that  interest  may  be  (see  Serjeant  v.  Dale  (4)).     The  learned  Judges  Mellor 
and  Lush,  JJ.,  "therein  observed  that  "the  law  in  lading  down  this  strict 
"  rule  has  regard  not  so  much  perhaps  to  the  motives  \\hich  might  be  sup- 
"  posed  to  bias  the  Judge  as  to  the  susceptibilities  of  the  litigant  parties. 
"  One  important  object,  at  all  events,  is  to  clear  away  every  thing  which 
"  might  engender  suspicion  and  distrust  of  the  tribunal  and  so  to  promote 
"  the  feeling  of  confidence  in  the   administration   of  justice  which   is   so 
"  essential  to   social  order  and   security."   'Although   the  law  makes  no 
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i  provision  for- a  local  inspection  by  a  Magistrate  of  the  locus  in  quo  in  a 
case  being  tried  by  hirnselt,  we  do  not  go  the  length  of  saving  that  under 
no  circumstances  may  local  inspection  be  made.  But  we  are  satisfied 
that  such  inspection  should  only  be  made  for  the  puipose  of  enabling  the 
Magistrate  to  understand  the  better  the  evidence  which  ib  laid  before  him, 
and  it  must  be  strictly  confined  to  that  This  is  the  view  taken  by  the 
learned  Chief  Justice  (Petheram,  C  J  )  ot  the  Calcutta  High  Court  in  the 
case  already  quoted  (Han  Kibhure  Mitia  v  Abdul  Baki  Miah  (I))  To 
this  we  would  add  that  when  any  inspection  is  made  with  the  object 
stated,  the  Magistrate  should  invanably  bo  accompanied  by  both  parties 
or  their  representatives 

Holding  as  ue  do  loi  the  icasons  above  given  that  the  Second-clash 
Magistrate  i endured  himself  incompetent  to  try  this  case,  \ve  mu^t  set 
abide  the  conviction  and  sentences  of  line  rind  dneet  that  a  new  trial  be 
held  by  another  Magistrate  in  the  case  ot  those  of  the  accused  \\hose 
conviction  was  continued  b\  the  Appellate  Couit 
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SuuiiAMANi  \    CHLTTYAU    (1'laintijf),    AW*  Hani    v     PADMAN  VUHA 

CIIETTVAU   AND   oTiiKiiu    (Defendant*),    Uc»  ^undents  * 

[19th  March,    1896  ] 

Hindu  law — /Un'iiatwn   of  pat  I   oj  family  properly  b\  one  brother — Suit   by  another 
brother  for  partition  of  his  share  of  the  properly  alienated 

The  plaintiff  sued  for  petition  and  deliveiy  lu  him  of  his  share  of  d  plot  of 
land  sold  by  defendant  No  i  his  undivided  hi  other  to  defendant  No,  J  Tht 
land  in  question  formed  only  pait  of  the  piopeily  of  the  fdmily  of  the  plaintiff 
and  defendant  No  I 

Held,  that  the  plaintiff  was  eniillcd  to  ni.uiilaiii  ihe  suit 

[F,  2K  A  SO  (S1)  =  (1905)  AWN  174,  5  hid  CHS  921  (922)=7  M  L  T  164,  R,  34 
M  2og  (272)=7  Tnd  Cis  S59-20  MLJ  743—8  MLT  269=(1910)  MWN 
380,  33  PR  1908=75  1J  W  R  1908^151  PLR  1908,  1  SLR  133  (138), 
1  S  L  R  142  (144) ,  2  S  L  R  43  (48)  ] 

APPKAL  rtgiim.st  the  cleeree  and  judgment  ol  J)  Hioadfuot,  Acting 
District  Judge  of  Tuchmopoly,  in  onginal  biuL  No  i  nt  18(J4 

The  phimtiif  sued  his  tvo  hiotheis,  detendants  Nos  1  .aid  -J  and 
defendant  No  8,  representing  the  Soeiety  ot  Jesun  toi  the  partition  of 
certain  property  admittedly  only  a  poitiou  of  the  ancestial  pioperty  in 
which  he  was  entitled  to  shine 

The  father  of  plaintiff  and  delendmitB  I  and  'J  died  in  1H(5(),  leaving 
a  large  estate  consisting  of  movcfihlo  and  inimoveable  pioperty,  whicli 
•was  managed  by  the  plaintiff's  mothei  during  the  minority  ot  het  thiee 
sons  until  the  eldest  of  the  sons,  viz  ,  defendant  No  1,  attained  Ins 
majority 

On  the  28th  June  1882,  the  iiibt  defendant  sold  the  pioperty,  the 
subject-matter  of  the  present  suit,  and  the  third  defendant  purchased  it 
on  behalf  of  the  Society  of  Jesus,  such  piopetty  being  alleged  to  be  portion 
only  of  the  ancestiul  estate  The  third  defendant  set  up  a  defence  that 

*  Appeal  No    145  of  1895 
(i)  21   C.  920. 
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the  suit  was  not  maintainable,  as  it  was  brought  to  enforce  partition  of  a 
particular  parcel  of  family  property. 

The  remainder  of  the  pleadings  are  not  now  material. 

The  District  Judge  relying  on  Koer  Hasmat  Rai  v.  Sunder  Das  (1), 
dismissed  the  suit  holding  that  a  suit  for  partial  partition  is  not  main- 
tainable. 

[268] Plaintiff  preferred  this  appeal. 

Sankaran   Nayar,    for   appellant. 

19  M.  267.       •  Mr.  H.  G.  Wedderburn,  Mr.  K.  Brown  and  Pattabhirama  Ayyar,  for 
respondents. 

JUDGMENT. 

The  District  Judge  ought  to  have  followed  the  ruling  MI  Venkatachella 
Pillay  v.  Chinnaiya  Mudaliar  (2),  which  is  clearly  in  point. 

At  Nfirst  sight  it  may  seem  strange  that  a  purchaser  may  not  brin$  a 
suit  for  partition  in  circumstances  in  which  a  member  of  tji2  family  other 
than  the  vendor  may  bring  such  a  Suit.  There  are  reasons,  however, 
why  the  one  suit  for  partial  partition  should  be  allowed  and  the  other 
not. 

To  allow  the  purchaser  from  one  member  of  u  family  to  bring  a  suit 
for  the  partition  of  the  particular  property  purchased  might  facilitate 
members  of  an  undivided  family  in  dealing  with  the  property  in  fraud  of 
the  rights  of  the  family  It  is  not  unreasonable  that  the  purchaser  should 
have  no  greater  powers  against  the  family  than  his  vendor.  On  the 
other  hand,  it  is  to  the  advantage  of  the  family  to  be  able  to  ascertain  by 
partition  the  particular  property  \\hich  the  purchaser  may  retain  and  to  be 
freed  from  all  relations  with  a  strangei  to  the  family.  Nor  is  the  ability 
to  sue  for  a  partition  of  the  particular  property  altogether  disadvantageous 
to  the  purchaser,  for  if  all  the  family  property  were  brought  into  the  suit 
it  might  turn  out  that  the  purchaser  took  nothing.  The  decision  in 
Venkatachella  Pillay  v.  Chinnaiya  Mudaliar  (2)  is  not,  in  our  opinion, 
shaken  by  the  observations  in  the  case  in  Venkayya  v.  Lakshmayya  (3). 

We  must  reverse  the  decree  and  remand  the  case  for  disposal  accord- 
ing to  law. 

Costs  to  be  provided  for  in  the  revised  decree. 


19  M.  269-6  M.LJ.  134=2  Weir  433. 

[269]  APPELLATE  CRIMINAL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice,  and 
Mr.   Justice   Benson. 


QUEEN-EMPRESS   v.    GOPAL   GOUNDAN.* 
[23rd  March,  1896.] 

Criminal  Procedure   Code— Act   X   of    1882— Sections   260    (d)    355,   537— Record   itt 
summons  case 

A  Native  Sub-Magistrate,  who  had  not  been  authorized  to  take  down  evidence 
in  English,  recorded  the  memorandum  of  the  substance  of  the  evidence  taken 
under  Section  355  in  that  language; 

Held,  that  there  was  no  provision  in  the  Code  prohibiting  this  procedure  and 
that  at  any  rate  it  was  merely  an  irregularity  which  would  not  vitiate  the  trial. 

*  Criminal  Revision  Cases  Nos.  658  and  659  of  1895. 
(i)  u  C.  396.  (2)  5  M.H.C.R.  166.  (3)  16  M.  98. 
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CASES  reported  for  the  orders  of  the  High  Comt  undei  Section  438 
of  the  Criminal  Procedure  Code  by  J  Tuigg,  Acting  Distiict  Magistrate 
of  Madura 

The  case  was  stated  as  follows  — 

"  In  calendar  case  No  450  of  1895  on  his  file,  the  Second-class 
•'  Stationary  Magistrate  of  Penyakulam  conviuted  the  accused  df  the 
||  offence  of  theft  under  Section  379,  Indian  Penal  Code,  and  sentenced 
"  him  to  a  fine  of  Rs  20,  in  default  to  one  month's  iigorouw  imprison- 
ment 

"  The  accused  appealed  to  the  Joint  Magistrate  of  Madura  who  set 
aside  the  finding  of  the  Lower  Court  and  ordered  a  retrial  on  the  ground 
that  the  only  record  in  the  case  IR  a  memorandum  of  the  evidence  made 
in  English  by  the  Magistrate 

The  Sub-Magistrate  recorded  the  memorandum  under  the  provi- 
sions of  Section  355,  Criminal  Procedure  Code,  read  with  Section  260, 
Clause  (d)t  but  the  Joint  Magistrate  following  a  decision  of  the  Sessions 
Court  has  found  that  there  is  no  legal  record  of  evidence,  as  the 
memorandum  has  been  written  in  English,  \\hile  the  Sub-Magistrate 
has  not  been  authonzed  to  take  do\\n  evidence  in  ^ the  English  language 
I  venture  to  think  |270]  that  it  is  not  illeg.il  foi  a  native  Magistrate 
to  make  the  memorandum  in  English  as  nothing  is  said  in  the  Code 
about  the  language  in  which  the  memorandum  is  to  be  made 

The  Public  Prosecutor  (Mr    Powell),   for  the  Crown 

Vencata   Subbayyar,   foi    the   accused 

ORDER 

In  all  these  cases,  the  Joint  Magistrate  has  set  aside  the  findings  and 
sentences  of  a  Second-class  Sub-Magistrate  and  has  ordered  a  retrml  on 
the  ground  that,  as  the  Sub-Magistrate  made  a  memorandum  of  the  evi- 
dence m  English  instead  of  in  the  vernacular,  there  is  no  legal  record  of 
the  evidence,  and  the  trial  vwis  therefore  \\hollv  iirogulm  and  illegal 
He  refers  to  a  judgment  of  the  Sessions  Court  of  Madura,  in  winch  the 
Game  view  was  taken 

We  are  of  opinion  that  the  decisions  of  the  Joint  Magistrate  are 
erroneous 

The  Sub-Magistrate  \\as  trying  cases  of  the  classes  mentioned  in 
Section  355,  Criminal  Procedure  Code  That  section  does  not  require 
him  to  record  the  evidence  of  the  \\ilnesses,  but  only  to  make  a  memo- 
randum of  the  substance  of  the  evidence  ot  each  witness  as  it  proceeds 
Section  357,  Criminal  Procedure  Code,  carefully  prescribes  the  language 
in  which  the  evidence  of  witnesses  in  the  trials  and  inquiries  referred  to 
m  Section  356  shall  be  taken  down,  but  the  Code  is. silent  as  to  the 
language  in  which  a  memorandum  of  the  substance  of  the  evidence  m  the 
less  important  cases  enumerated  in  Section  355  is  to  be  recorded 

We  are  not  aware  of  any  provision  of  law  which  renders  it  illegal 
for  a  native  Second-class  Magistrate  to  record  the  memorandum  referred 
to  in  Section  355  in  English,  any  more  than  it  is  illegal  for  an  English 
Magistrate  to  do  so. 

Even  if  the  procedure  Vere  irregular,  there  is  nothing  to  show  that 
the  accused  were  in  any  way  prejudiced  by  the  Magistrate's  procedure,  or 
that  any  failure  of  justice  was  thereby  occasioned,  and  that  being  so,  the 
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irregularity  would  not  justify  the  reversal  of  the  convictions  (Section  587, 
Criminal  Procedure  Code). 

We  must  set  aside  the  order  of  the  Joint  Magistrate  in  all  these  cases 
and  direct  that  the  appeals  he  restored  to  his  file  and  decided  in  accord- 
ance with  law. 
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APPELLATE  CIVIL. 


Before  Sir  Arthur  J.  H.  Collins,  Kt.t  Chief  Justice  and 
Mr.  Justice  Benson. 


MANIKA  GKAMANI  (Defendant,  No.  3)  Appellant  v.  ELLAPPA  CHETTI 
(Plaintiff),    lie*pou(lent*     [17th    March,    1896.] 

[I  ndn  Law — Mortgage — Pendency  of  maintenance  suit — "  Lis  pendens" — Transfer  of 
Property  Act—dct  IV  of  1882,  Section  52. 

Where  a  member  of  a  Hindu  family  during  the  pendency  of  a  suit  for 
maintenance  which  resulted  in  a  decree  charging  the  plaint  house  together  with 
other  property  with'  the  maintenance  claimed,  mortgaged  the  plaint  house  to 
the  plaintiff : 

Held,  that  he  was  entitled  so  to  do  and  that  the  validity  of  the  mortgage  was 
not  affected  by  the  doctrine  of  hs  pendent 

fR..  15  CLJ    301    (393)=2  Ind.   Gas    85] 

APPEAL  against  the  decree  of  P.  Rreonivnsa  Rnu,  City  Civil  Judge,  in 
original  suit,  No.  340  of  1894. 

The  facts  of  the  case  wore  ns  follows:  — 

The  plaintiff  sued  for  Rs.  390  as  principal  and  interest  on  a  mortgage- 
bond  said  to  have  heen  executed  to  him  by  the  first  defendant  on  the  2nd 
July  1888  for  Rs.  250,  and  for  tho  sale  of  the  mortgaged  house  for  the 
satisfaction  of  the  said  debt. 

The  second  defendant  was  made  a  party  to  the  suit  by  reason  of  her 
having  brought  the  said  house  to  snlo  in  execution  of  the  decree  obtained 
by  her  for  maintenance  against  her  stop-son,  tho  first  defendant,  in  original 
suit,  No.  34  of  1888  m  the  High  Court  and  became  herself  the  purchaser. 

And  the  third  defendant  was  mado  a  party  to  this  suit  upon  the 
representation  made  by  tho  second  defendant  that  sho  had  since  sold  the 
house  to  the  third  defendant. 

The  first  defendant  admitted  the  plaintiff's  claim. 

The  second  defendant  ploadod  that  tho  plaintiff's  mortgage  was  not  a 
bona  fide  one,  it  having  been  made  by  the  first  defendant  in  order  to 
deprive  her  (second  defendant)  of  tho  means  of  recovering  her  main- 
tenance; that  further  the  said  mortgage  having  boen  made  after  the  insti- 
tution of  the  second  defendant's  suit  No.  34  of  1888  [272]  in  the  High 
Court  for  her  maintenance,  was  not  valid;  and  that  she  (second  defend- 
ants) having  purchased  the  house  at  the  Court-sale  in  execution  of  the 
decree  obtained  in  the  said  suit,  sold  it  to  the  third  defendant. 

The  third  defendant  reiterated  the  assertions  contained  in  second 
defendant's  statement;  and  added  a  plon  of  limitation  not  now  material. 

The  Lower  Court  framed  issues  of  which  the  two  following  are 
material: —  > 

(i)  Whether  the  plaint  mortgage  was  bona  fide  or  otherwise? 

*  Appeal  No.  22  of  1895. 
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(n)  Whether  the  mortgage  is  invalid  bj  reason  of  the  pendency  of 
84  of  1888  on  tho  file  ot  the  High  Court  on  the  date  of  the  said  m 


suit       1J0£ 
mort-    MAHGH 
gage'  17 

As  to  the  first  issue^the  Judge  found  the  mortgage  was  bona  fide  and        ]_ 

as  to  the  second  issue  that  suit  No    34  ot  1888  was  n  suit  hrought  by  the     ApppL* 
second  defendant  against  the  first  defendant  in  the  High  Court  for  main-       LATE 
tenance  and  v\as  actually    pending  at  the  date  of  the  suit  mortgage  hond,      CiVIL 

hut  he  held  that   the   title   to  the  mortgaged   house  was   not    directh    and 

specifically  in  question  in  the  said  suit,  and  that  consequently  the,  dgc-  19  M. 271 
trine  of  Us  pcnflena  (Transfer  of  PropeiU  Act,  Section  52)  had  no  appli- 
cation Further  that  though  the  decree  passed  in  that  suit  created  a 
charge  for  maintenance  against  the  plaint,  house,  still  as  such  decree  was 
subsequent  lo  the  plaintiff's  moitgage,  it  would  not  affect  it  and  he 
decreed  for  the  plaintiff,  that  fiist  defendant  do  pn\  the  principal  and 
mteiest  and  costs  \\itlnn  six  months  of  decree  and  m  default  the  mort- 
gaged properly  he  sold 

The   third   defendant    appealed 

KushnaRfimi   Aytftingnt,    for  appellant 

Ethutija   and    Riragndimni,   for  respondent 

JUDGMENT 

The  onh  point  urged  in  appeal  is  that  the  decision  of  the  Lower 
Court  on  the  fhst  and  second  issues  is  incoiroct 

The  Lou  or  Comt  has  dealt  full>  \Aith  the  evidence  in  rcgaid  lo  Ihe 
first  issue,  and  we  concui  in  the  finding 

As  regards  the  second  issue,  \\e  arc  aNo  of  opinion  that  the  finding 
is  correct  Theie  is  nothing  in  the  plaint  in  on  gum  1  suit  No  34  of  1888 
to  show  that  the  then  plaintiff  desned  to  charge  the  present  plaint  pro- 
perty with  her  maintenance  She  meieK  enumerated  it  and  the  other 
property  of  the  then  defendant  in  older  to  enable  the  Court  to  determine 
what  amount  of  maintenance  might  [273]  hurlv  be  given  There  was 
not  then  any  nght  to  immoveable  pmpciU  dnectlv  find  specificalh  in 
question,  and  consequent  h  the  doctrine  of  /is  prndrnsi  has  no  applica- 
tion 

It  would  obvinush  be  nu.st  mcomement,  il  a  man,  no  matter  uhat 
his  wealth  might  be,  should  be  debaned  Jrom  dealing  with  am  of  his 
immoveable  piopeitx,  meieh  because  a  suit  tor  a  pett\  sum  as  main- 
tenance, not  sought  lo  be  charged  on  am  specific  part  of  his  pioperty  weie 
pending  at  the  time 

We  concur  m  the  findings  o(  the  Louei  Couit  and  dismiss  this 
appeal  with  costs 

19  M    273=1   Weir  814. 

APPELLATE    CPJMTNAL 

Befote   Sir  Arthur  J     H     CoUin*,    Kt  ,   Chief  Jnntiee   nmf 
Mr     Justice    Benson 


REV,    FATHER   CAUSHAVEL   v     UEV     SAUREZ* 

[20th   INFarch,   and   16th  Apul,    1896  ] 

Christian  Marnaqe  Act—  Act  XV  of  1872,  Sections  5,  10,  12,  13,  38,  68,  70  and 
3 

S,  an  Episcopally  —  ordained  Priest  of  Ihe  Syrian  Church,  under  the  jurisdic- 
tion   of    the    Patriarch    of    Antioch,    solemnized    two    marriages    according    to 
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Roman  ritual  without  publishing  or  causing  to  be  affixed  the  notices  of  such 
marriages  required  by  Part  III  of  the  Act.  It  was  proved  that  S.  used  the 
Roman  ritual  with  the  sanction  of  his  Bishop  who  was  appointed  by  die 
Patriarch. 

Held  that  S.  having  received  Episcopal  ordination  was  authorized  to  solemnize 
the  marriages  according  to  the  rules,  rites,  ceremonies  and  customs  of  his  church 
and  that  it  was  not  shown  that  a  marriage  solemnized  with  tfte  Roman  ritual 
under  the  sanction  of  the  Bishop  of  the  Syrian  Church  was  not  soleminized 
according  to  the  rules,  rites,  ceremonies  and  customs  of  the  Syrian  Church: 
Held,  further  that  Part  III  of  the  Act  only  applies  to  ministers  of  religion 
licensed  under  the  Act  and  not  to  Episcopally-ordained  persons. 
PETITION  under  Sections  485  and  439  of  the  Code  of  Criminal  Pro* 
cedure,  praying  the  High  Court  to  revise  the  order  of  A.  W.  B.  Higgeng, 
District  Magistrate  of  Tinnevelly,   discharging  the  accused  under  Section 
253  in  calendar  case  No.  6  of  1895. 

[274]   The  material  Sections  of  the  Act  XV  of  1872  are  printed  in 
the  foot-note. 

The  order  of  the  District  Magistrate  discharging  the  accused  was  as 
follows :  — 

"  The  complaint  in  this  case  was  lodged  on  the  4th  March  1895  by 
the  Rev.  A.  Caussavel,  S.  J.,  Superior  of  the  Roman  Catholic  Church, 
Palamcotta,  against  the  Rev.  L.  M.  Saurez,  charging  the  latter  with 
having  performed  two  marriages  between  Roman  Catholic  Christians  at 
a  chapel  at  Yellapati  not  being  authorized  to  solmenize  such  marriages, 
and  with  having  in  consequence  committed  offences  under  several  Sec- 
tions of  the  Christian  Marriage  Act  XV  of  1872.  The  complainant  was 
examined,  and  he  confirmed  his  complaint.  As  the  complaint  was  laid 
upon  information  received  by  the  complainant  and  not  on  facts  known  to 
him  personally,  I  referred  it  to  the  Superintendant  of  Police  for  investigation 
"  The  chief  point  raised  in  the  complaint  was  that  Father  Sauree 
had  not  received  Episcopal  ordination  as  required  by  Section  5  (1)  of  the 
Act  and  could  not  claim  the  right  to  perform  marriages  [278]  under  any 
d)  Section  5 — Marriages  may  be  solemnized  in  India — 

(i)  by  any  person  who  has  received  Episcopal  ordination,  provided  that  the 
marriage  be  solemnized  according  to  the  rules,  rites,  ceremonies  and 
customs  of  the  church  of  which  he  is  a  minister; 

(ii)  by  any  clergyman  of  the  Church  of  Scotland,  provided  that  such  marriage 
be  solemnized  according  to  the  rules,  rites,  ceremonies  and  customs  of  the 
Church  of  Scotland ; 

(iii)  by  any  minister  of  religion  licensed  under  this  Act  to  solemnize  marriages; 
(iv)  by,  or  in  the  presence  of,  a  Marriage  Registrar  appointed  under  this  Act; 
(v)  by  any  person  licensed  under  this  Act  to  grant  certificates  of  marriage 

between  Native  Christians. 

Section  10. — Every  marriage  under  this  Act  shall  be  solemnized  between  the  hours 
of  six  in  the  morning  and  seven  in  the  evening;  provided  that  nothing  in  this  section 
shall  apply  to — 

(i)  a  clergyman  of  the  Church  of  England  solemnizing  a  marriage  under  a 
special  license  permitting  him  to  do  so  at  any  hour  other  than  between 
six  in  the  morning  and  seven  in  the  evening  under  the  hand  and  seal  of 
the  Anglican  Bishop  of  the  Diocese  or  his  Commissary;  £>r 
(ii)  a  clergyman  of  the  Church  of  Rome  solemnizing  a  marriage  between  the 
hours  of  seven  in  the  evening  and  six  in  the  morning,  when  he  has 
received  a  general  or  special  license  in  that  behalf  from  the  Roman 
Catholic  Bishop  of  the  Diocese  or  Vicariate  in  which  such  marriage  is  so 
solemnized,  or  from  such  person  as  the  same  Bishop  has  authorized  to 
grant  such  license. 

[275]  Section  12. — Whenever  a  marriage  is  intended  to  be  solemnized  by  a  minis- 
ter of  religion  licensed  to  solemnize  marriages  under  this  Act,  one  ,of  the  persons 
intending  marriage  shall  give  notice  in  writing,  according  to  the  form  contained  in 
the  first  schedule  hereto  annexed,  or  to  the  like  effect,  to  the  minister  of  religion 
whom  he  or  she  desires  to  solemnize  the  i  carriage,  and  shall  state  therein— 
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other   clause    of    that    section    and   had    therefore    committed    and    offence       \89t 
under  Section  68  of  the   Act      The   Superintendent  of  Police   accordingly     APRJJ- 
directed     his     attention     to    the     question    whether    Father     Saurez     had         j^ 
Heceived    Episcopal    ordination      He    leceivecl    information    by    means    of          _' 
the  following  letters  A,    dated    13th   April   1895  from  the   Most  Rev     Mar    APPEL- 
Dionysius,    Syrian    Metropolitan   oi    Malabtu,    Travancore    and    Cochin      B,       LATE 
dated    27th    May    1895,    from    the    Right    Rev      Mar     Geoige    (Iregorius,     CRI14I* 
Syrian   Metropolitan   oi    Niranum   and  C,    dated    13th   June    1895   from   the       J*AL. 

author  of  A      Tins  information  showed  that  the  writei   ol   A  was  in   1875        

made   Metropolitan   over   six   Hishopiuss   in    th«   Jacobite   Syrian  Church   in       19  M. 
Malabar  by    the   Patiiach   ot   Antioch,    arid   that   Uie   writer  of   B    was   one      2«? ^  * 
of  the  Bishops  under  him  and  that  in  May   1889  the  writer  of  B  ordained        g^ 
Father  L     M     Saurez  drat  as  Deacon  and  then  as  Priest  under  the  orders 
of  the  writer  ot   A      The   Superintendent   accordingly   reported  that  Father 
Saurez   had    leceived    Episcopal    ordination    and    v\  as    consequently    entitled 
to  solemnize  mariiuges  in    India   under  Section  5  (1)  of  the  Act      I  agreed 
with   him   and   considered  that    it   would   not   be   light  to  issue  process   for 
the  appearance  ot   Father   Saurez   to  answer  a  charge   under   Section  68  of 
the  Act. 

[276]  "  In  regard  to  the  utual  employed  b>  Father  Sauiez  in  the 
niarnages  in  question,  he  admitted  lliat  it  was  the  Roman  ritual,  but 

(i)   the    name   and   surname,   and   the    profession   or   condition   of    each    of    the 

persons  intending  marriage , 
(n)   the  dwelling  place  of  each  of  them, 
(in)   the  time  during  which  each  has  dwelt   there,  and 
(iv)   the  church  01   pnvatc  dwelling  in  which  the  marriage  is  to  be  solemnized 

Provided  that,  if  cither  of  such  persons  has  dwelt  in  the  place  mentioned  in  the 
notiro  during  more  than  one  month,  it  may  be  staled  therein  that  he  or  she  has 
dwelt  there  one  month  and  upwards 

Section  13 — If  the  persons  intending  marriage  desire  it  to  be  solemnized  in  a 
particular  church,  and  if  the  minister  of  religion  to  whom  such  notice  has  been 
delivered  be  entitled  to  officiate  therein,  he  shall  cause  the  notice  to  be  affixed  in  some 
conspicuous  part  of  such  church 

But  if  he  is  not  entitled  to  officiate  as  a  minister  in  such  church,  he  shall,  at  his 
oj  tion,  either  return  the  notice  to  the  person  who  delivered  it  to  him  or  deliver  it  to 
some  other  minister  entitled  to  officiate  therein,  who  shall  thereupon  cause  the  notice 
tc  be  affixed  as  aforesaid 

Section  38 — When  a  marriage  is  intended  to  be  solemnized  by,  or  in  the  presence 
of,  a  Marriage  Registrar,  one  of  the  parties  to  such  marriage  shall  give  notice  in 
writing,  in  the  form  contained  in  the  first  schedule  hereto  annexed,  or  to  the  like 
effect,  to  any  Marriage  Registrar  of  the  district  within  which  the  parties  have  dwelt 
or,  if  the  parties  dwell  in  different  districts  shall  give  the  like  [276]  notice  to  a 
Marriage  Registrar  of  each  district,  and  shall  state  therein  the  name  and  surname, 
and  the  profession  or  condition,  of  each  of  the  parties  intending  marriage,  the 
dwelling  place  of  each  of  them,  the  time  during  which  each  has  dwelt  therein,  and 
the  place  at  which  the  marriage  is  to  be  solemnized 

Provided  that,  if  either  party  has  dwelt  in  the  place  stated  in  the  notice  for  more 
than  one  month,  it  may  be  stated  therein,  that  he  or  she  has  dwelt  there  one  month 
and  upwards 

Section  68  — Whoever,  not  being  authorized  under  this  Act  to  solemnize  a  marriage 
in  the  absence  of  a  Marriage  Registrar  of  the  district  in  which  such  marriage  is 
solemnized,  knowingly  solemnizes  a  marriage  between  persons,  one  or  both  of  whom 
is  or  are  a  Christian  or  Christians,  shall  be  punished  with  imprisonment  which  may 
extend  to  ten  years,  or  (in  lieu  of  a  sentence  of  imprisonment  for  seven  years  or 
upwards,  with  transportation  for  a  term  of  not  less  than  seven  years,  and  not 
exceeding  ten  years,  or,  if  the* offender  be  a  European  or  American,  with  penal 
servitude  according  to  the  provisions  of  Act  No  XXIV  of  1855  (to  substitute  penal 
jutrvitude  for  the  punishment  of  transportation  in  respect  of  European  and  American 
convicts,  and  to  amend  the  law  relating  to  the  renwwl  of  such  convicts),  and  shall 
also  be  liable  to  fine, 
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pleaded  that  be  was  authorized  by  the  Patriarch  of  Antioch  to  use  such 
ritual.  There  is  nothing  to  show  that  this  is  not  the  case.  In  regard  to 
his  position  in  India  he  produced  a  commission  extending  from  Trichino- 
poly  to  Cape  Comorin  granted  to  him  by  Dorn  Antonio  Francisco  Xavier 
Alavres  Julio  I,  Archbishop  under  the  See  of  Antioch.  The  Jesuit 
Mission  very  paturally  repudiates  any  such  commission,  but  it  has  appar- 
ently no  ground  for  the  objection  which  can  be  recognised  by  the  law  other 
than  the  ecclesiastical  law  of  the  Roman  Church  to  which  Father  Saurez 
is  not  amenable. 

"  Though  on  the  principal  point  urged  against  Father  Saurez  his 
admitted  conduct  in  marrying  two  couples  at  Vellapatti  did  not  appear  to 
render  him  liable  to  punishment  under  Section  68  of  the  Act,  yet  it 
appeared  to  me  on  what  was  apparently  a  too  hasty  reading  of  Section 
78  coupled  with  Part  III  of  the  Act,  that  under  those  sections  he  might 
have  rendered  himself  liable  to  prosecution,  if  he  had  not,  beforeN  per- 
fanning  the  marriages,  posted  up  a  notice  on  the  church  at  Vellapatti  as 
required  by  Section  13  of  the  Act.  I  accordingly  directed  enquiries  to 
be  made  on  this  point,  and  it  [277]  was  ascertained  by  the  Superintendent 
that  no  such  notice  was  posted  up  on  the  Vellapatti  chapel  in  reference 
to  the  marriages  in  question.  The  fact  of  the  marriages  and  the  failure 
to  post  up  a  notice  or  publish  banns  was  not  denied  by  Father  Saurez. 
I  then  summoned  Father  Saurez,  in  view  to  enquire  into  his  conduct  in 
this  particular.  He  had  in  the  meanwhile  gone  away  to  Ceylon  and  it 
was  not  until  the  28th  January  1896  that  I  was  able  to  procure  his 
attendance. 

"  On  his  appearance  a  preliminary  question  was  raised  as  to  whether 
admitting  that  no  notice  wa&  posted  up  on  the  chapel  as  required  by 
Section  13  of  the  Act,  which  is  the  portion  of  Part  III,  which  had  been 
assumed  to  govern  his  conduct,  he  could  as  a  fact  be  charged  on  that 
account  with  an  offence  under  Section  73. 

Section  70. — Any  minister  of  religion  licensed  to  solemnize  marriages  under  this 
Act.  who,  without  a  notice  in  writing,  or,  when  one  of  the  parties  to  the  marriage  is  a 
rrinor  and  the  required  consent  of  the  parents  or  guardians  to  such  marriage  has  not 
teen  obtained  within  fourteen  days  after  the  receipt  by  him  of  notice  of  such  marriage, 
knowingly  and  wilfully  solemnizes  a  marriage  under  Part  III,  shall  be  punished  with 
imprisonment  for  a  term  which  may  extend  to  three  years,  and  shall  also  be  liable  to  fine. 

[277]  Section  73. — Whoever,  being  authorized  under  this  Act  to  solemnize  a 
marriage,  and  not  being  a  .clergyman  of  the  Church  of  England  solemnizing  a  mar- 
riage after  due  publication  of  banns  or  under  a  license  from  ,the  Anglican  Bishop 
of  the  Diocese  or  a  Surrogate  duly  authorized  in  that  behalf,  or,  not  being  a  clergy- 
man of  the  Church  of  Scotland,  solemnizing  a  marriage  according  to  the  rules,  rites, 
ceremonies  and  customs  of  that  church,  or,  not  being  a  clergyman  of  the  Church  of 
Rome,  solemnizing  a  marriage  according  to  the  rites,  rules,  ceremonies  and  customs 
ot*  that  church,  knowingly  and  wilfully  issues  any  certificate  for  marriage  under  this 
Act,  or  solemnizes  any  marriage  between  such  persons  as  aforesaid,  without  publish- 
ing, or  causing  to  be  affixed,  the  notice  of  such  marriage  as  directed  in  Part  III  of  this 
Act,  or  after  the  expiration  of  two  months  after  the  certificate  has  been  issued  by  him ; 

or  knowingly  and  wilfully  issues  any  certificate  for  marriage,  or  solemnizes  a 
marriage  between  such  persons  when  one  of  the  persons  intending  marriage  is  a  minor, 
before  the  expiration  of  fourteen  days  after  the  receipt  of  notice  of  such  marriage, 
or  without  sending,  by  the  post  or  otherwise,  a  copy  of  such  notice  to  the  Marriage 
Registrar,  or,  if  there  be  more  Marriage  Registrars  than  one,  to  the  senior  Marriage 
Registrar  of  the  district; 

or  knowingly  and  wilfully  issues  any  certificate,  the  issue  of  which  has  been 
forbidden,  under  this  Act,  by  any  person  authorized  to  forbid  the  issue; 

or  knowingly  and  wilfully  solemnizes  any  marriage  forbidden  by  any  person 
authorized  to  forbid  the  same; 

shall  be  punished  with  imprisonment  for  a  term  which  may  extend  to  lour  year* 
and  shall  also  be  liable  to  fine.  * 
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Now   Father  Saurez  is,   as  has  been  found,    '  a   person   authorized      1885 
under  this  Act  to  solemnize  a  marriage,1  in  that  he  has  the  qualification     APRIL 
of  Episcopal  ordination  required  by  Section  5  (1),  and  he  is  not  a  clergy-        jg 
man  of  the  Church  of  England,  Scotland  or  Rome  and  it  would,  therefore,          . 
appear  that  he  should,  before  solemnizing  a  marriage  publish  or  affix  the    APPKL- 
notice  as  directed  in  Part  III.  But,  when  Part  III  of  the  Act  is  more  close-       LATE 
ly  examined,  it  appears,  both  from  the  heading  of  the  part  and  from  the     CRIMI- 
opening  sentence  of  Section  12,  that  it  applies  exclusively  bo  ministers  of       NAL 

religion   [278]   licensed  under  the  Act,   and  I  take  it  that  the  minister  of       

religion  mentioned  in  Section  13  is  also  a  minister  of  religion  licensed  under       19  §4, 
this  Act,  because  the  notice  which  should  be  delivered  to  him  and  which      273---* i 
he  should  cause  to  be  tiffixed  on   the  church  is  evidently  the  notice  deli-       W*ir 
vered    to    the    minister   of    religion    mentioned    in    Section    12,    who    is    a        8l*p 
minister  of  religion  licensed  under  this  Act,  Father  Saurez  is  not  a  minister 
of   religion    licensed    under   this    Act,    but    has   obtained    his    authority    to 
marry  from  th<    *"ot  of  his  ordination      It  follows  that  Part  III  (and  its 
constituent   SecUun      12,    13   and   others)   does  not   apply   to   him      He   IB 
accordingly  not  liable  to  punishment  under  Section  73  for  a  breach  of  the 
directions  given  in  Part  III  regarding  the  affixing  of  the  notice. 

"  According  to  the  commission  under  which  he  worked  in  India 
Father  Saurez  was  empowered  to  dispense  with  all  ecclesiastical  impedi- 
ments to  matrimony  and  to  dispense  with  the  banns,  and  if  he  pleads 
this  in  view  to  excuse  the  apparent  informality  of  his  action  in  regard  to 
these  two  marriages,  whether  from  an  ecclesiastical  point  of  view  he  is 
justified  in  this  plea  I  cannot  say,  but  the  informality,  t  c  ,  the  want  of 
publication  of  banns  does  not  appear  to  make  him  liable  to  punishment 
under  the  Indian  Christian  Marriage  Act  any  more  than  the  failure  to 
affix  a  notice  on  the  church 

11  I  am  not  in  a  position  to  say  whether  the  conclusion  now  arrived  at 
was  that  intended  bv  the  legislature  The  very  general  terms  of  the 
opening  portion  of  Section  73  appear  to  indicate  the  contrary  and  the 
existence  ul  these  general  terms  is  strongly  urged  on  behalf  of  Father 
Caussavel  UK  an  argument  for  proceeding  with  the  case  On  mature  con- 
sideration houever,  I  hold  that  the  terms  of  Part  III  limitiug  the 
directions  therein  given  to  ministers  of  religion  licensed  under  the  Act, 
must  be  read  in  their  liteial  and  exclusive  sense,  and  cannot  be  taken 
to  include  directions  to  M  minister  of  religion  who  is  not  licensed  but  is 
episcopally  ordamed  It  is  therefore  of  no  avail  to  examine  witnesses 

"  No  case  has  been  made  out  against  Father  L  M  Saurez,  and  he 
is  discharged  under  Section  258,  Criminal  Procedure  Code 

Mr.   Wedderburn  and  Rangachanar,  for  complainant 

Mr    K    Brown,  for  accused 

JUDGMENT 

COLLINS,    C     J  — This    is    a   revision    petition    presented    by    the    Rev. 
Father  A     Caussavel,    S     J  ,    against   the   decision  of  the   District   Magis- 
trate   of    Tmnevelly,    discharging    an    accused    person,    the    Rev     L     M 
Saurez,    under   Section  253,    Criminal  Procedure  Code 

[279]  The  accused  was  charged  under  the  Indian  Christian  Marriage 
Act  with  solemnizing  marriages  without  authority  and  without  publishing 
or  causing  to  be  affixed  notices  of  such  marriage,  and  thereby  oommit- 
-ting  offences  under  the  said  ^.ct 

It  appears  to  be  admitted  that  the  accused  did  solemnize  two  mar- 
riages between  Roman  Catholic  Christians  according  to  the  Roman 
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1886  He  ritual  at  a  chapel  at  Vellapatti,  and  did  not  comply  with  the  provisions 

APRIL  °*  Part  HI-  of  the  Indian  Christian  Marriage  Act.     The  District  Magistrate 

16,  has  found  that  the  accused  has  received  Episcopal  ordination,   and  that 

./  he  is  a  Priest  of  the  Syrian  Church  under  the  jurisdiction  of  the  Patriaret 

APPEU-  °f  Antioch,  and  he  is  also  satisfied  that  the  accused  is  authorized  by  the 

LATE  Patriafoh  of  Antioch  to  use  the  ritual   of  the   Roman  Catholic  Church. 

CRIMI-  ^e  District  Magistrate,  therefore,  held  that  the  accused  was  not  guilty 

NAL  of  an  offence  under  Section  78  of  the  Act,  although  he  had  not  given  the 

*  notices  as  directed  by  Pail  III  of  the  Act. 

It  M.  l1^6   °nly   question    that   has   to   be   decided   in   revision   is  —  was   the 

273?*  1  'accused  bound  to  publish  the  notices  provided  for  in  Pail  III  of  the  Act? 


The  Indian  Christian  Marriage  Act  of  1872  modified  by  Act  XII  of 
1891*  enacts  (Section  5)  that  marriages  may  be  solemnized  in  India  — 

(i)  by    any    person    who   has   received    Episcopal   ordination,    provided 
-that  the  marriage  be  solemnized  according  to  the  rules,  rites,  ceremonies 
and  customs  of  the  church  of  which  he  is  a  minister; 

(ii)  by  any  clergyman  of  '.be  Church  of  Scotland,  provided  that  such 
marriage  be  solemnised  according  to  the  rules,  rites,  ceremonies,  and 
customs  of  the  Church  of  Scotland; 

(iii)  by  any  minister  of  religion  licensed  under  this  Act  to  solemnize 
marriages  ; 

(iv)  by,  or  in  presence  of,  a  Marriage  Registrar  appointed  under  the 
Act; 

(v)  by  any  person  licensed  under  this  Act  to  grant  certificates  of 
marriage  between  Native  Christians. 

Part  II  of  the  Act  enacts  the  time  and  place  at  which  marriages  may 
be  solemnized,  with  special  provisoes  relating  to  clergymen  of  the  Church 
of  England,  Rome,  and  Scotland. 

Part  III  relates  to  marriages  solemnized  by  ministers  of  religion  licens- 
ed under  this  Act,  and,  as  I  read  the  sections,  does  not  apply  to  marriages 
solemnized  by  persons  who  have  received  [880]  Episcopal  ordination. 
It  enacts,  inter  alia  that  one  of  the  persons  intending  marriage  shall  give 
notice  in  writing  according  to  a  certain  form  to  the  minister,  and  that  such 
minister  shall  cause  the  notice  to  be  affixed  in  some  conspicuous  part  of 
the  church,  if  the  marriage  is  intended  to  be  solemnized  in  a  church,  or  if 
the  marriage  is  intended  to  be  solemnized  in  a  private  dwelling,  the  notice 
shall  be  forwarded  to  the  Marriage  Registrar  of  the  district. 

Pail  IV  directs  registration  of  marriages  solemnized  by  ministers  of 
religion,  and  points  out  how  such  registration  shall  be  carried  out  by 
clergymen  of  the  Church  of  England,  Rome,  and  Scotland,  respectively  and 
in  Section  32  refers  to  the  case  of  a  marriage  solemnized  by  a  person  who 
has  received  Episcopal  ordination,  but  who  is  not  a  clergyman  of  the 
Church  of  England,  Rome,  or  Scotland. 

Parts  V  and  VI  do  not  relate  to  the  matter  in  question. 

Part  VII  is  headed  '  Penalties  '  and  Section  70  provides  a  penalty,  if 
any  minister  of  religion  licensed  to  solemnize  marriages  under  the  Act 
wilfully  solemnizes  a  marriage  under  Part  III  of  the  Act  without  a  notice 
in  writing  ***  and  Section  73  enacts  that  "whoever  being  authorized 
under  this  Act  to  solemnize  a  marriage, 

*'  and  not  being  a  clergyman  of  the  Church  of  England  solemniz- 
ing a  marriage  after  due  publication  of  bacins,  or  under  a  license  from 

*  XTI  of  $91  seems  to  be  a  misprint;  TI  of  1891  seem?  to  b$  more  appropriate., 
Efl 
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the  Anglican  Bishop  of  the  Diocese  or  a  Sui rugate  duly  authorized  in  1800 
that  behalf,  APRIL 

or,   not   being   a  clergyman  of  the  Church   of   Scotland   solemnizing        jg 

a  marriage  according  to  the  rules,   ntes,   ceremonies   nnd  customs  of  that 

church,  APPEL- 

"  or,    not    being   a    clergyman    of    the    Church    ot    Home    solemnizing       j  ATE 
a  marriage  according  to  the  rites,    rules,   ceremonies  and  customs  of  that 
church, 

11  knowingly    and    wilfully    issues    an}     certificate    foi    marriage    under       

this  Act,  or  solemnizes  any  marriage  between  such  persons  as  afoiesaid,  12  M. 
without  publishing  or  causing  to  be  affixed,  the  notice  of  such  marriage  273-1 
as  directed  in  Part  III  of  this  Act,  or  after  the  expiration  of  two  months  Weir 
after  the  certificate  has  been  issued  b\  him  8I4< 

"  or  knowing!}  and  wilfull}  issues  an\  certificate  foi  mamage, 
or  solemnizes  a  marriage  between  such  persons  \\hen  one  of  the  [281] 
persons  intending  mamage  is  a  minor,  before  ihe  expiration  of  fourteen 
days  after  the  receipt  of  notice  of  such  marriage,  01  without  bending,  by 
the  post  or  otherwise,  a  cop\  of  such  notice  to  the  Mamage  Registrar,  or,  if 
there  be  more  Murrmge  Hegistiars  than  one,  to  the  Senior  Marriage  Regis- 
trar of  the  district  • 

11  or  knowingly  und  vvilfullv  issues  am  certificate,  the  issue  of  which 
has  been  forbidden,  undei  this  Act,  b\  an\  person  authorized  to  forbid  the 
issue . 

11  or  knowingl)  and  wilfully  solemnizes  any  marriage  forbidden  by  any 
person  authorized  to  forbid  the  same,  shall  be  punished  with  imprisonment 
for  a  term  which  may  extend  to  four  years  and  shall  also  be  liable  to  fine  " 
It  is  contended  by  the  counsel  for  the  petitioner,  that  the  accused  has 
brought  himself  under,  this  section,  bv  neglecting  to  publish  and  causing  to 
be  affixed  the  notice  of  such  rnamage  as  dnected  bv  Part  III  of  the  Act, 
and  consequently  is  liable  to  imprisonment  for  four  years  and  also  fine 

I  cannot  assent  to  this  contention  The  Act  authorizes  a  person 
episcopally  ordained  to  solinmze  a  mamage  according  to  the  rules,  rites, 
ceremonies  and  customs  of  the  church  ot  \\hich  he  is  a  minister  It 
duects  (Section  10)  with  certain  provisions,  \uthm  v\hat  houis  such  mar- 
riages snail  be  solemnized,  It  directs  (Section  32)  that  if  such  peison, 
although  episcopal!}  ordained,  is  not  a  clergyman  of  the  Church  of 
England,  Rome  or  Scotland,  how  he  shall  register  such  marriage  The 
Act  is  silent  as  to  notices  of  marriage  being  given  or  published  by  Mich  a 
person,  and  it  would  be  contrary  to  the  ordmarv  rules  of  construing  a 
statute  to  hold,  that  although  no  obligation  is  imposed  to  publish  notices 
of  marriage,  yet  a  penalty  is  mum  red  if  such  notices  are  not  published — 
the  pennl  section  uses  the  uords  "  the  notice  "  and  not  a  "  notice  "  of 
such  mamage  as  directed  in  Pail  111,  and  holding,  as  I  do,  that  Pail  III 
only  applies  to  ministers  of  religion  licensed  under  the  Act,  and  not  to 
Episcopally -ordained  persons,  I  think  the  District  Magistrate  was  right  in 
discharging  the  accused  and  I  would  dismiss  this  revision  petition. 

BKNSON,  J  — I  think  that  the  order  of  the  District  Magistrate  was 
right,  and  that  it  was 'so  for  the  reasons  stated  b\  him 

The  learned  counsel  for  the  petitioner  does  not,  as  I  understand,  now 
press  the  contention  that  the  Rev.  Father  Saurez  is  guilty  of  an 
offence  punishable  under  Section  68  of  the  Indian  J282]  Christian 
Marriage  Act,  1872,  (as  amended  by  Aet  II  of  1891)  The  question,  as 
I  understand  it,  that  we  have  to  decide  is  this; — Assuming  that  Father 
Saurez  has  received  Episcopal  ordination  in  the  Greece-Syrian  Church 
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of  Malabar,  is  he  liable  to  a  penalty  under  Section  78  of  the  Act  because 
he  solemnized  a  marriage  between  Christians  without  having  published  A 
notice  as  directed  in  Part  III  of  the  Act  ?  I  think  the  answer  to  this  ques- 
tion must  be  in  the  negative.  Part  I  of  the  Act  relates  to  the  persons  by 
whom  marriages  may  be  performed  and  Section  5  enumerates  them  by 
classes.  In  some  the  right  is  recognized  independently  of  appointment 
under  the  Act;  in  others  the  right  is  recognized  as  a  consequence  of 
license,  or  appointment,  under  the  Act.  Under  the  former  head  are  the 
fir,st  two  classes  in  Section  5,  viz. — 

"  (i)  Any  person  who  has  received  Episcopal  ordination,  provided 
that  the  marriage  be  solemnized  according  to  the  rules,  rites, 
ceremonies  and  customs  of  the  church  of  which  lie  is  a  minis- 
ter—  "  under  this  class  would  fall  ordained  clergymen  of  the 
English,  Irish,  Roman  or  Syrian  Churches; 

"  (ii)  Any  clergyman  of  the  Church  of  Scotland,  provided  &c.,M 
as  before; 

under  the  second  head  fall  the  remaining  three  classed,   viz., 
"  (iii)  Any  minister  of  religion  licensed  under  this   Act,   to  solem- 
nize marriages; 

"  (iv)  A  Marriage  Registrar  appointed  under  this  Act,"  or  any  per- 
son in  his  presence  (Section  38); 
"  (v)  any   person    licensed   under   this   Act    to   grant    certificates   of 

marriage  between  Native  Christians." 

Sections   then    follow    authorizing    Government    to   license    or   appoint 
persons  of  these  last  three  classes. 

Paiis  III  to  VI  then  deal  with  the  three  classes  licensed  or  appointed 
under  the  Act. 

Part  III  deals  with  class  8,   viz,  ministers  of  religion  licensed  under 
the  Act. 

Parts    IV    and    V    deal    with    marriages    by,    or    in    the    presence    of, 
Registrars,  and  Part  VI  deals  with  the  marriages  of  Native  Christians. 

The  Act  prescribes  (Sections  12  and  38)  that  when  a  marriage  is 
intended  to  be  solemnized  by  a  minister  of  religion  licensed  [283]  under 
the  Act,  or  by  a  Marriage  Registrar  appointed  under  the  Act,  due  notice 
must  be  given  and  must  be  published  in  a  formal  manner,  but  there  is  no 
similar  obligation  imposed,  when  the  marriage  is  intended  to  be  solemnized 
by  a  person  who  has  received  Episcopal  ordination,  or  by  a  minister  of  the 
Church  of  Scotland.  Section  5  merely  says  that  such  person  must  solem- 
nize the  marriage  "  according  to  the  rules,  rites,  ceremonies  and  customs  " 
of  the  church  to  which  he  belongs.  Part  VII  prescribes  penalties  in  con- 
nection with  the  Act.  Penalties  are  prescribed  for  solemnizing  a  marriage 
without  being  authorized  to  do  so  by  the  Act,  and  for  solemnizing  marriages 
at  other  than  the  hours  prescribed,  or  in  the  abs-ence  of  witnesses. 
Penalties  are  also  prescribed  if  a  minister  of  religion,  licensed  under  the 
Act,  solemnizes  a  marriage  without  having  received  a  notice,  and  if  a 
Marriage  Registrar  commits  certain  offences  against  the  Act;  and  then 
follows  Section  78  which  enacts  that  "  whoever  being  authorized  under 
this  Act  to  solemnize  a  marriage,  and  not  being  a  clergyman  of  the 
Church  of  England  *  *  #  or  Of  Scotland  *  *  *  or  of 
Rome  *  *  *  solemnizes  any  marriage  *  *  *  without  pub' 
lishing  or  causing  to  be  affixed,  the  notice  of  such  marriage  as  directed 
in  Part  III  of  this  Act  "  *  .  *  *  e  shall  be  liable,  Ac.  It  is 
urged  for  the  prosecution  that  Father  Saurez  is  liable  under  this  sec- 
tion, inasmuch  as  he  has  solemnized  a  marriage  without  notice,  and  is 
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not  one  of  the  persons  excepted.       I  do  nut  think  that  this  is  BO.       As 
already  observed,  the  Act  nowhere  imposes  on  a  person  who  has  received     APRIL 
Episcopal  ordination  the  duty  of  receiving,  or  of  publishing  a  notice  of  an        15 
intended  marriage,  though  this  duty  is  expressly  imposed  on  ministers  of      _  _ 
religion  licensed  under  the  Act,  and  on  Marnage  Registrars  appointed  under    APPEL. 
the  Act.     The  imposition  of  a  penalty  is  correlative  to  the  imposition  of  a       ,  ATE 
duty,   and  if  no  obligation  exists  there  can  be  no  penalty  for  its  breach.     rRIMI. 
But  it  is  argued  that  the  section  itself,  by  prescribing  the  penalty,  implied-       N 
ly  imposes  the  obligation      In  order  that  the  section  should  be  so  constru-       A  __  ]_ 
ed  its  terms  should  be  such  us  to  convey  the  intention  in  a  clear  and  un-       .»  ILJ 
ambiguous  manner,  but  it  cannot  be  said  that  this  is  so  in  the  piesent  case.      273-1 
The  words  "  as  directed  in  Part  III  'f  refer,  on  their  face,  to  Part  III,  but       Weir 
that  part  deals  only  with  the  procedure  to  be  adopted  by   "  mmisteis  of        *H- 
religion  licensed  under  the  Act  "     There  is  no  ground  whatevei  for  suppos- 
ing that  Section  13  refers  to  a  larger  class  than  Section  12,  for  it  expressly 
[284]   refers  back  to  that  section  b}   the  employment  of  the  word  "  auch 
notice,"   i  e.,   the  notices  which   under  Section   12  must   be   given  by   the 
candidate  for  marriage  to  the  minister  ot  religion  licensed  under  the  Act 
If  the  words  in  Section  73  had  been  "  a  notice  of  such  marriage  as  directed 
in    Part    III  "    there    might    be    some    ground    foi    contending    that    the 
woids    "  as    directed    in    Part    III,"    merely    mean    "  in    accordance    with 
a     procedure     similar     to     that     directed     m     Part     III,"    but     the     use 
of   the   word      the  '   before    '  notice  '    precludes    this   construction,    and   re- 
fers   us    back    to    the    notice    prescribed    in     Section     12,     that    is,     the 
notice    which     the     candidate    for    marriage  presents  to  the  minister  of 
religion    licensed    under    the    Act        It    t\as    suggested    that    the    words 
of    Section    73    could   not   refer   to    the    latter    class    of    minister,    because 
a    penalty    was    pieviously    imposed    by    Section    70    ou    such    a    minister 
solemnizing     a     marriage     without     notice.        1     observe,     however,     that 
Section  70  provides  a  penalty  for  solemnizing  mainage  "  without  notice  " 
that    is,    without    having    received    a  notice,    as    required    by    Section    12, 
whereas     Section    73     provides    a    penalty     for    solemnizing     a    marriage 
without    publishing    the    notice         Thus    Section    73    finds    an    appropriate 
subject  and  application  in  the  minister  of  religion  licensed  under  the  Act, 
and    is,    in    fact,    necessary    ab    a    supplement    to    Section    70   in    order   to 
provide  a   complete  sanction   for  the   obligations   imposed  by   Part  III  on 
such  ministers. 

It  may  be  also  observed  thaWthe  words  "  See  Sections  12  and  38  " 
after  the  heading  in  Schedule  I,  which  contains  the  form  if  notice  under 
Part  III,  point  to  the  fact  that  it  was  intended  to  apply  to  those  sections 
only  Had  it  been  intended  to  apply  to  Section  73  also,  1  would  have  ex- 
pected a  reference  to  be  made  to  that  section,  as  well  as  to  Sections  12  and 
38  In  my  opinion,  then,  Section  73  does  not  require  that  a  person  who 
has  received  Episcopal  ordination  (and  who  is  not  one  of  the  classes  special- 
ly excepted  by  that  section)  should  publish  a  notice  ot  any  marriage  which 
he  intends  to  solemnize.  Section  73  is  a  highly  penal  section,  p,nd  must 
be  construed  strictly,  and  in  favour  of  the  liberty  of  the  subject.  If  it  is 
asked  why  an  exception  IB  made  in  favour  of  such  persons,  it  may,  perhaps, 
be  suggested  that  the  legislature  regarded  the  control  which  is  exercised, 
or  which  is  supposed  to  be  exercised,  by  the  Bishops  in  such  churches,  aa 
a  sufficient  safe-guard  Under  Section  5  such  a  person  is  allowed  to  solem- 
nize a  marriage  only  provided  he  does  so  "  according  to  the  rules,  rites, 
ceremonies  and  customs  of  the  church  of  which  he  is  a  minister."  Under 
Section  [286]  10  he  can  solemnize  a  marriage  only  during  certain  hours, 

00?" 


19  MM*.  286 


INDIAN  DECISIONS,   NEW   SERIES 


tVol. 


1896 

APRIL 
16. 


APPEL- 
LATE 

CRIMI- 
NAL. 


273-1 
Weir 
814. 


and  under  Section  32  lie  is  bound  to  register  the  marriage  in  a  prescribed 
manner.  In  the  present  case  Father  Sauress  alleges  that  he  has  registered 
the  marriage.  It  is  admitted  that  he  used  the  Roman  ritual,  but  he  says 
that  he  had  the  permission  of  hip  Bishop  to  do  so.  There  is  nothing  to 
show  that  a  marriage  solemnized  with  this  ritual  under  sanction  of  a 
Bishop  of  the  Syrian  Church  is  not  solemnized  according  to  the  "  rules, 
rites,  ceremonies  and  customs  "  of  the  Syrian  Church  of  which  Father 
Saurez,  is  an  ordained  minister.  Father  Saurez  apparently  had  the  appro* 
val  of  his  own  ecclesiastical  superiors.  The  prosecution  was  instituted 
b£  a  Priest  of  a  rival  church.  In  my  opinion  the  District  Magistrate  was 
justified  in  refusing  to  proceed  wtih  the  prosecution. 
I  would  dismiss  the  petition. 


19  M.  285=6  M.LJ.  92. 

APPELLATE  CIVIL 

Before   Sir  Arthur  J.    H     Collins,   Kt.,    Chief  Justice   and 
Mr.   Justice   Benson. 


SOMASUNDAUA    MuDALiAU,    Petitioner    v     YYTHILINGA 

AND    \NOTIIER,    Kcspondcntn.*     [9th    March,    1896  ] 

Religions  Endowments  Act — Act  XX  of  1863,  Section  5. 

Where  a  hereditary  trustee  of  a  temple  died  and  application  was  made  by  the 
Collector  as  Agent  of  the  Court  of  Wards,  in  whom  the  management  of 
deceased's  estates,  during  the  minority  of  the  sons  of  the  deceased,  had  vested, 
to  be  appointed  trustee  on  behalf  .of  the  said  sons : 

Held,  that  the  case  fell  within  Section  5  of  Act  XX  of  1863,  and  that  the 
Court  had  "jurisdiction  to  make  the  appointment. 
|R.,  26  M.  85  (88),  10  hid   Cas   300  (301  )=9  M  L  T.  495—(1911)  1   \1.\V.N  303  1 

PETITION  under  Section  022  of  the  Code  of  Civil  Procedure  praying 
the  High  Court  to  revise  the  order  of  T.  M.  Horsfall,  District  Judge  of 
Tanjore,  passed  on  civil  miscellaneous  petition  No.  639  of  1895. 

[286]  The  facts  of  this  case  are  as  follows:  — 

The  three  petitioners  represented  by  the  Acting  Collector  o-f  Tanjore 
as  Agent  to  the  Court  of  Wards  presented  a  petition  under  Section  5t  of 
Act  XX  of  1863  (the  lleligious  Endowments  Act)  setting  forth  that  one 
Bava  Chokkappa  Mudaliar  together  with  Bava  Krishnasami  Mudaliar  and 


*  Civil  Revision  Petition  No.  34  of   1896. 

f  Whenever  from  any  cause  a  vacancy  shall  occur  in  the  office  of  any  trustee, 
nager,  or  superintendent,  to  whom  any  property  shall  have  been  transferred  under 
the  last  preceding  section,  and  any  dispute  shall  arise  respecting  the  right  of  succes- 
sion to  such  office,  it  shall  be  lawful  for  any  person  interested  in  the  mosque,  temple, 
or  religious  establishment  to  which  such  property  shall  belong,  or  in  the  performance 
of  worship,  or  of  the  service  thereof,  or  the  trusts  relating  thereto,  to  apply  to  the 
Civil  Court  to  appoint  a  manager  of  such  mosque,  temple,  or  other  religious  establish- 
ment; and  thereupon  such  Court  may  appoint  such  manager  to  act  until  some  other 
person  shall  by  suit  have  established  his  right  of  succession  to  such  office. 

The  manager  so  appointed  by  the  Civil  Court  shall  have  and  shall  exercise  all 
the  powers  which,  under  this  or  any  other  Act,  the  former  trustee,  manager,  or 
superintendent  in  whose  place  such  manager  is  appointed  by  the  Court  had  or  could 
exercise,  in  relation  to  such  mosque,  temple,  or  religious  establishment  or  the  property 
belonging  thereto. 
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Soinasundfira  Mudaliar  were  trustees  of  tho  Sri  Tyagarajaswami  temple 
at  Tiruvalur,  that  Bava  Chokkappa  Mudahar  was  a  hereditary  trustee 
until  his  death  in  April  1894,  leaving  three  minor  sons,  the  petitioners, 
that  the  Collector  and  Agent  to  the  Court  of  Wurdb,  who  IH  now  in  charge 
of  the  estate  of  the  petitioners,  is  entitled  to  the  management  of  the 
temple  as  hereditary  trustee  on  hehalf  of  .the  said  minois  and  is  willing 
to  accept  the  management  on  their  behalf  and  pnuing  that  the  Collector 
may  be  appointed  trustee  of  the  temple  on  behalf  of  the  mmoi  sons  of 
deceased  This  petition  was  opposed  bv  Somasundara  Mudahar,  one.  of 
the  trustees,  stating  that  the  Court  had  no  jurisdiction  under  Section 
5  of  Act  XX  of  1863  fco  pass  the  order  prated  for  und  alleging  that  the 
deceased  was  not  a  hereditary  trustee  and  thut  his  appointment  was  only 
personal  The  District  Judge  granted  the  petition  as  prayed 

Somasundara  Mudahar  filed  the  present  petition 

Ramasubba  Ayyar  {or  respondents  took  the  preliminary  objection 
that  an  appeal  lay  from  the  order  of  the  District  Judge  and  Iheieforc  this 
petition  must  be  dismissed,  citing  Sultan  Ackern  Sahcb  v  Shaik  Bava 
MahmiyaT  (1),  but  the  Court  overruled  the  objection 

Bhashyarn  Ayyangar,  Krinhnasaiui  Aijifar  and  Demkachanur,  for 
petitioner 

Rawasubba   Ayyar,   for   respondents 

J  UDOMENT 

[287]  Mr.  Kumasubba  A\\ai  for  the  coaiitei-petitioners  in  this  Court 
raises  the  pielimmary  objection  that  an  order  undei  Section  5,  Act  XX 
1863,  is  appealable,  and  that  nn  application  foi  levision  under  Section 
622,  Civil  Procedure  Code,  is  then;  fore  inadmissible  He  relies  on  Sultan 
Acl\eni  Sahib  v  Shaih  Bava  Malimiyar  (I),  but  we  are  of  opinion  that 
this  case  is,  in  effect,  overruled  In  the  decision  of  the  Privy  Council  in 
Mmakfthi  v  Subnnnanya  (2)  That  decision  was,  no  doubt,  given  with 
reference  to  an  ordei  made  under  Section  K)  of  Act  XX  of  1863  But  \ve 
think  that  the  principle  on  which  that  decision  was  based,  is  also 
applicable  to  an  order  like  the  present  made  under  Section  5  of  Act  XX  ol 
1863 

We  are  therefore  of  opinion  that  no  appeal  lies 

We  have  now  to  consider  whether  we  should  mteii'eie  under  Section 
622,  Civil  Procedure  Code 

The  petitioner  in  this  Court  contends  that  the  District  Judge  had  no 
jurisdiction  to  pass  an  order  under  Section  5,  Act  XX  of  1863,  on  the 
ground  that  no  dispute  respecting  the  right  of  succession  to  the  tiustee- 
ship  had  arisen,  and  that  the  office  was  not  heieditan  and  that  theje 
could,  therefore,  be  no  "  right  of  succession  "  The  record  does  not  show 
clearly  what  is  the  constitution  of  the  trust,  but  the  counter-petitioner,  in 
his  petition  to  the  Lower  Court,  claimed  the  oflioe  as  hereditaiy  trustee, 
and  his  claim  was  opposed  by  the  petitioner.  We  think  that  this  consti- 
tuted a  dispute  respecting  the  right  of  succession  to  the  office,  and  it  is 
admitted  that  the  institution  is  one  falling  under  Section  4  of  the  Act, 
The  Distnct  Judge,  therefore,  had  jurisdiction  to  make  the  appointment, 
It  hap  also  been  suggested  that,  as  two  trustees  still  remain,  there  is  not 
such  a  vacancy  as  is  contemplated  by  Section  5  We,  however,  are  of 
opinion  that  as  there  were  three  trustees  for  many  years  prior  to  the 
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1A96      death  of  the  counter-petitioner's  father  in  1894,  a  vacancy  such  as  i»  eon- 
MARCH    templated  by  the  section  arose  when  that  death  occurred. 

<^  It  is  also  argued  that  the  Judge  acted  with  material  irregularity  in 

1       not  having  held  an  enquiry  as  to  whether  the  office  was  of  an  hereditary 

APPEL*  character  or  not.  Looking  at  the  fact  that  the  counter-petitioner's  father 
and  grandfather  before  him  held  the  office  of  trustee,  and  that  the  Judge's 
proceeding  was  of  a  summary  [288]  character,  intended  merely  to  provide 
for  the  vacancy,  pending  the  decision  by  regular  suit  of  the  right  of 
succession,  we  are  unable  to  hold  that  the  enquiry  was  defective  or  that 
our  interference  under  Section  622,  Civil  Procedure  Code,  is  necessary. 
The  petition  fails  and  is  dismissed  with"  costs. 


LATE 


MJUJ. 


19  M.  288. 

APPELLATE  CIVIL. 

Before  Mr.   Justice  Hhcphard  and  Mr.  Justice  Subraniania  Ayyar. 


UPPAIAKANDI  KUNHI  KUTTI   ALI   HAJI   (Defendant), 
Appellant  v. 

KUNXAM     MlTHAL     KOTTAPIUTH    ABDUL    IlAHIMAN     (Plaintiff), 

l!c*pondent*     [10th    April,    1896.] 

Sit  it  on  a  Kanom — Registration  Act  III  of  1877,  Section  17,  Clause  (*/). 

Although  under  the  Registration  Act  III  of  1877,  Section  17,  Clause  (n)  a 
receipt  given  by  a  mortgagee  purporting  to  extinguish  the  mortgage  debt  does 
require  registration : 

Held,  that  the  language  of  the  receipt  in  the  present  case  did  no!  indicate  any 
intention   to  extinguish   or  limit   the  mortgagor's   interest   and   that   therefore 
registration  was  unnecessary. 
[F.,  9  Rom.  LR    254  (257);  11  CL.J    551   (554)=6  fml.  Cas.  159  (161).] 

SECOND  appeal  against  the  decree  of  A.  Thompson,  District  Judge 
of  North  Malabar,  in  appeal  suit  No.  259  of  1894,  modifying  the  decree  of 
B.  Cammaran  Nayar,  District  Munsif  of  Tellicherry,  in  original  suit  No. 
381  of  1898. 

Suit  to  redeem  a  kanom  granted  by  plaintiff's  assignor  to  the  defend- 
ant's Knranavan  in  September  1877  for  Bs.  600.  The  principal  point  in 
dispute  was  whether  a  sum  of  Rs.  500  had  been  paid  in  July,  August 
1890  by  the  plaintiff  to  the  defendant.  The  Munsif  found  that  this  sum 
had  not  been  paid  and  that  a  receipt  for  Rs.  500  (Exhibit  A)  was  a  forgery, 
and  he  decreed  that  the  kanom  be  extinguished  on  payment  by  plaintiff  of 
Rs.  600  together  with  costs  of  suit.  The  District  Judge  reversed  the 
decree  of  the  Munsif  finding  that  the  sum  of  Rs.  500  had  been  paid,  that 
the  receipt  (Exhibit  A)  was  genuine,  and  ordered  that  the  kanom  be 
redeemed  [289]  on  payment  of  RR.  100.  Defendant  to  pay  plaintiff's 
costs  in  both  Courts. 

The  receipt  (Exhibit  A)  was  as  follows : — 

"  Receipt  granted  by  Uppalakandy  Kunhi  Kutti  Ali  to  Kottapurathu 
"  Pokkar,  Karanavan,  on  behalf  of  Kottupurathu  Antharuman. 

"  Out  of  the  amount  due  to  me  by  Antharuman,  under  the  decree  in 
original  suit  No.  354  of  1887  in  the  Court  of  the  District  Munsif  of 
Tellicherry,  you  have  already  paid  me  Rs.  400  through  my  paternal 
uncle  Puthenpurayil  Kunhi  Kutti  Ali,  and  have  returned  to  me  two 
subsidiary  deeds  on  Kunnammenthal  parafhba.  Deducting  this  sum 
of  Rs.  400,  the  remaining  sum  due  lo  mc»  according  to  the  decision  of 

*  Sccond  Appeal  No.  298  of  1895. 
if 
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11  arbitrators  is  Rs.  200,  of  which  you  Pokkar,  have  paid  to  me  this  day 
11  Rs  100,  and  you  shall  pay  me  the  remaining  sum  of  Rs.  100  within 
one  month  from  this  date  and  shall  obtain  back  the  said  two  documents 
"  On  receipt  of  this  sum  of  Rs  100,  I  shall  submit  a  petition  to  the 
"  Court,  stating  that  the  matter  of  the  decree  has  been  adjusted  I  affix 
11  my  signature  to  this  in  presence  of  witnesses  " 

Mr.   K    Brown  and  Mr    6',   Km/wan,  for  appellant  P 

Exhibit  A  acknowledges  receipt  of  consideration  m  partial  extinction 
or  limitation  of  the  mortgage  interest  on  immoveable  pioperty  of  over  19M,18fl 
Rs.  100  in  value  It  should  have  been  registered  and  not  being  so  if  is 
inadmissible  m  evidence  (Sections  17  and  49,  Registration  Act)  There  is 
no  other  evidence  to  prove  payment  of  Rs  500  of  the  mortgage  money. 
Exhibit  A  is  not  a  mere  acknowledgment  of  payment  of  a  debt  But  if 
acknowledges  receipt  of  a  consideration  as  the  person  who  gives  it  has  to 
return  two  documents  and  put  in  a  petition,  see  Vennayar  v  Subbayyar 
(1)  and  Venkatarama  Naik  v  CJunnathambu  Tteddi  (2)  Clause  (n), 
Section  17,  added  by  Act  VII  of  1886  shov\s  Exhibit  A  required  to  be 
registered  as  it  extinguishes  the  mortgage  pro  tanto  It  evidences  part- 
payment  of  the  mortgage  money  and  releases  the  claim  on  the  property 
secured  by  the  mortgage  to  that  extent,  see  Basawa  v  Kalkapa  Sharbana 
(3)  and  Jnvan  Ah  Beg  v  Basamal  (4)  Exhibit  A  specially  refers  to  the 
mortgage  debt  which  formed  the  subject  of  original  suit  No  34  of  1887 
[290]  Sanlaran  Nayar  and  liyru  Natnbiar,  for  respondent 

JUDGMENT 

The  onl\  question  is  whether  the  receipt  lequned  registration  under 
Clause  (n)  of  Section  17  of  the  Registration  Act 

It  may  be  doubted  whether  in  view  of  the  decision  of  this  Court  in 
Venkatarama  Natk  v  Chinnathambit  Reddi  (2)  and  Vcnkayyar  v  Sub- 
bayyar  (I)  the  money  received  in  discharge  of  a  mortgage  can  be  deemed 
to  be  a  consideration  with  the  meaning  of  the  clause  Since  those  deci- 
sions, however,  the  law  has  been  amended,  R  clause  is  now  added 
(clause  n)  which,  as  it  might  be  argued,  indicates  that  receipts  given  by  a 
mortgagee  purporting  to  extinguish  the  mortgage  do  require  registration. 
In  the  present  case,  assuming  that  this  is  the  effect  of  the  amendment,  we 
do  not  think  that  the  language  of  the  receipt  indicates  any  intention 
to  extinguish  or  limit  the  mortgagor's  interest  The  instrument,  there- 
fore, did  not  require  registration  We  must  dismiss  the  appeal  with  costs 

The  memorandum  of  objection  is  also  dismissed  with  costs 


19  M.  290, 
APPELLATE  CIVIL 

Before   Mr    Justice   Shcphard  and  Mr.   Justice   Subramanta  Ayyar. 


KRISHNA   PANDA   AND   ANOTHER   (Plaintiffs),   Appellants   v     BALARAM 

PANDA    (Defendant),    Respondent  *     [7th    March,    1896  ] 
Suit  for  partition — Prior  arbitration  and  award,  effect   of. 

Disputes  having  arisen  in  a  joint  Hindu  family,  the  parlies  submitted  the 
question  of  partition  to  arbitrators,  who  passed  an  award  thereon  Both 
parties  objected  to  the  award,  and  it  was  never  carried  into  effect  On  a  suit 
for  partition  being  filed  « 

*  Appeal  No    123  of  1895. 
(1)  3  M    53  (2)  7  M.H.CR    1  (3)  2  B    480  (4)  9  A,   108. 
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tf  c/rf,  that  such  an  award  is  equivalent  to  a  final  judgment  and  binding  on 
the  parties  in  the  absence  of  positive  evidence  that  both  parties  agreed  that  the 
MARCH  former  state  of  things  should  be  restored  and  that  therefore  the  present  suit 

7.  for  partition  could  not  be  maintained: 

[F.,  33  C.  881  (885)=4  L.L.I.  162;  20  M.  490  (491);  11  Bom.  L.R.  20  (25)=5  M.L.T. 

A.PPEL-  220;  1  S.L.R   236  (237);  R.,  33  M.  246  (248)=4  Ind.  Cas.  392=20  M.L.J.  79 

LATE  (82)=7  M.L.T.  67;  15  Horn.  L.R.  223  (224);   15  Ind.  Cas.  810=5  S.L.R.  240 

CIVIL  (242);    UBR.    (1906),— 1st    juart.,    Specific   Relief.  30] 

APPEAL  against  the  decree  of  J.  P.  Fiddinn,  District  Judge  of  Gaujam, 

1»M«29».  in  primnai  suit  No.  2  of  1894. 

[291]  Suit  for  partition. — The  facts  were  as  follows;  — 

The  grandfathers  and  fathers  of  the  parties  \\ere  members  of  a  joint 
Hindu  family  until  the  year  1875,  when  disputes  arose  and  tv  separation 
was  effected.  In  the  year  1882,  plaintiffs'  father '  and  the  defendant 
appointed  three  persons  as  arhitralors  to  divide  the  property  and  the  arbi- 
trators passed  an  award  to  which  neither  part)  agreed,  and.it  was  never 
enforced.  The  property  consisted  of  moveables  and  immoveables,  portions 
of  which  were  in  the  possession  of  both  parties.  The  plaint  raised  various 
other  questions  not  nou  material.  The  cause  of  action  was  alleged  to  have 
arisen  in  1892,  when  the  plaintiffs  demanded  partition.  The  defendant 
pleaded,  inter  alia,  that  the  suit  is  barred  b\  the  submission  to  arbitra- 
tion in  1882  and  the  award  passed  thereunder.  The  District  Judge  finding 
that  the  dispute  was  submitted  to  arbitration  in  1882  and  that  an  award 
was  passed  thereon,  but  that  the  plaintiffs  objected  to  the  award,  and  that 
no  action  has  been  taken  under  it,  held  \\ith  reference  to  Specific  Relief 
Act,  Sections  21  and  80,  and  on  Ihe  authority  of  Palaniappa  Chetti  v. 
Rayappa  Chetti  (1),  Rani  Bhagoti  v.  7?awi  Chandan  (2)  and  Muhammad 
Newaz  Khan  v.  Alam  Khan  (3)  that  the  present  suit  for  partition  was 
barred  by  the  submission  to  arbitration  and  dismissed  it  with  costs. 

Patfabhmnna  Ayyar,  for  appellant,  cited  Tahal  v.   Bisheshar  (4). 

Mr.   ParthafHiratihi  Ayyanyar,   for  respondent. 

JUDGMENT. 

The  effect  of  an  a  \\ard  has  been  entire!}  misunderstood.  An  award 
duly  passed  in  accordance  \\ith  a  submission  of  the  parties  is  equivalent 
to  a  final  judgment.  To  give  offact  to  it,  the  subsequent  consent  or 
approval  of  neither  party  is  required.  After  an  award  made  for  a  parti- 
tion of  joint  property  neither  party  can  sue  for  partition  any  more  than  he 
could  if  a  decree  in  a  suit  for  partition  had  been  passed.  In  order  that  the 
parties  should  be  remitted  to  their  previous  rights,  it  is  not  enough  that 
the  award  was  not  enforced  or  that  even  both  parties  objected  to  it. 
There  must  be  positive  evidence  that  both  parties  agreed  that  the  former 
state  of  things  should  be  restored.  There  is  no  such  evidence  in  this 
case.  The  appeal  must,  therefore,  be  dismissed  with  costs. 


6)  4  M.H.CR.  119.          (2)  n  C.  3*6          (3)  18  C  TM          (4)  *  A.  57. 
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[202]   APPELLATE  CIVIL 
Before  Sir  Arthur  J    H.   Collins,  Kt  ,  Chief  Justice  and  ^0 

Mr    Justice  Benson.  APPEL- 

LATE 

[!N  APPEAL  No    10  OF  1895.]  CIVIL. 

FIHCUEU  (Plaintiff),  Appellant  v  — j— 

SECRETARY  OF   STATE  FOR  INDIA   IN   COUNCIL  m        19  M. 292. 

(Defendant),    Respondent  * 

[!N  SECOND  APPEAL  No     1245  OF  1895.] 

Oiw  AND   ANOTHER   (Plaintiffs),   Appellants    v 

FISCHER   (Defendant),    Respondent  *     [13tli,    I4tli    and 

30th   April,    1896  ] 

Suit  for  declaration— Specific  Relief  Act— Act  I  of  1877,  Section  42— Act  I  of  1876 
(Madras),  Section  2 — "Concur  in  applying" 

A  suit  was  brought  by  F  against  the  Secretary  of  State  foi  India  in  Council 
for  a  declaration  that  the  order  of  the  Madras  Government  directing  the 
Collector  to  cancel  the  separate  registration  and  assessment  of  a  village  in  the 
Sivaganga  Zamindan  in  his  name  was  ultra  nrcs  and  illegal  The  plaintiff's 
claim  to  be  separately  registered  as  the  holder  of  the  said  village  depended  upon 
the  proper  construction  to  be  put  on  a  grant  of  the  village  contained  in  two 
documents,  the  one  dated  I3th  December  1872  and  the  other  being  a  document, 
dated  I4th  May  iK77,  executed  by  the  Ram  and  her  children  Subsequent  to 
the  grant  referred  to,  an  application  was  preferred  by  the  Ram  and  addressed 
to  the  Collector  requesting  him  to  separately  assess  the  village  and  register  it 
in  the  name  of  F  This  application  was  nevei  presented  owing  to  the  death  of 
the  Kam,  who  was  succeeded  by  the  (alher  of  Ihe  present  Zammdar  who 
executed  on  J2nd  February  1883  a  deed  of  release  in  fa\our  of  F  i  ritifyingMl  c 
grant  above  mentioned  in  the  following  terms- — 

"Whereas   the   village   of    Kondagai  of    my    Zammdari  .has   been 

"granted  to  you  in  peipcluit}  by  the  Lite  Ram  Katlama  Nachiyar  and  olhers 
'and  has  been  in  your  possession  according  to  the  terms  of  the  documents  exe- 
1  cuted  by  them  to  you  therefor  on  the  I3lh  December  1872  and  on  the  I4th 
'May  1877,  and  whereas  T  have  received  from  you  Rs  2,000  as  the  consideration 
1  for  my  ratifying  your  rights  in  accordance  with  the  terms  of  the  said  docu- 
'ments  and  for  relinquishing  whate\er  rights  1  possess  therein,  I  hereby  ratify 
"your  rights  of  e\ery  description  in  the  said  village  and  relinquish  all  my 
41  rights  therein  in  your  favour  \\herefore  as  per  the  terms  of  the  said 
'  documents,  dated  I3th  December  1872  and  14th  May  1877,  you  and  your 
'heirs  and  assigns  shall  hold  and  enjoy  the  said  Kondagai  village  in 
'  perpetuity  with  full  powers  of  alienation  by  sale,  gift  or  otherwise 

'You  shall  pay  to  my  [293]  Zammdari  the  sum  of  Rs  3,500  the  puruppu  fixed 
1  on  the  said  village  as  well  as  road-cess,  wogatnai,  frc  ,  according  to  custom," 
and  he  applied  to  the  Collector  for  .separaffi  assessment  and  registration  of  the 
village  in  the  name  of  F  on  25th  March  1083 

On  2Qth  March  1883  F  also  made  a  similar  application  but  pending  disposal 
jhe  picscnl  Zanundar's  father  died,  and  was  succeeded  by  his  son  the  present 
Zammdar  who  raised  objections  and  the  application  was  not  granted  On  23rd 
May  1887  the  present  Zamindar  granted  a  lease  of  the  Zamindan  to  O  S  and 
R  who  executed  a  release  guaranteeing  F  undisturbed  possession  and  enjoy- 
riiient  of  the  village  and  accepted  his  position  such  as  it  may  have  been  at  or 
prior  to  the  date  of  the  execution  of  the  lease  On  23rd  January  1890  the 
Zamindar  executed  in  favour  of  F  a  deed  of  release  which  after  reciting  the 
grant  from  the  Ram,  the  deed  executed  by  the  Zammdar's  deceased  father, 
dated  22nd  February  ^883  and  a  further  payment  of  Rs  3,500  by  F  contained 
the  following  covenant 4 — 

"Therefore  I  forfeit  and  relinquish  the  right  I  profess  to  have  in  me  to 
"question  the  said  permanent  lease  or  the  terms  of  the  said  lease  deeds,  and  I 

t  Appeal  No    10  of  1895  and  Second  Appeal  NO    1245  of  1895, 
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"hereby  ratify  your  right.    You  and  your  heirs  shall  hold  and  enjoy  the  said 
/**  '  "villages  absolutely  according  to  the  terms  of  the  aforesaid  permanent  lease 

*n  "deeds,"    F  then  applied  by  petition,  dated  I3th  March,  i89o,  to  the  Collector 

w.  for  separate  registration  and  assessment  of  the  said  village,  but  on  notices 

— —  being  sent  to  the  Zamindar  and  the  lessees,  they  filed  objections  which  after 

APPEL-  due  enquiry  were  overruled  by  the  Collector  who  ordered  separate  registration 

LATE  and   fixed  the  assessment.    On  appeal,   the   Board  of   Revenue   supported   the 

ClVIt  action  of  the  Collector.    Whereupon  the  lessees  appealed  to  the  Government 

liM  292  °*  Madras  on  2ist  September   1891  and  the  Government  of  Madras  on   I4th 

'  November    1891    cancelled    both    the    separate    registration    and    the   separate 

assessment.  Under  Ihe  circumstances  F  claiming  to  be  the  duly  registered 
holder  of  the  said  village  sued  the  Secretary  of  State  for  a  declaration  that 
the  order  of  the  Madras  Government  dated  I4th  November  1891  directing  the 
Collector  to  cancel  the  separate  registration  and  assessment  of  the  said  village 
was  tt/fr.a  vires  and  illegal — and  the  lessees  sued  F  for  the  balance  "of  porupfiu, 
magamai  and  road-cess  with  interest  alleged  to  be  due  on  the  said  village  for 
fasli  1300: 

Held,  that  F  was  bound  to  pay  the  lessees  Rs.  3,500  poruppu  with  magamai 
and  road-cess  whether  his  village  was  separately  registered  and  assessed  or  not ; 
Held,  that  the  suit  by  F  for  a  declaration  that  the  order  of  the  Madras 
Government  directing  the  Collector  to  cancel  the  separate  registration  and 
assessment  of  the  village  previously  made  by  him  was  illegal  and  ultra  vires 
could  not  be  maintained  with  reference  to  Section  42,  Specific  Relief  Act, 
inasmuch  as  the  order  had  been  already  carried  out: 

Held,  also  that  if  the  general  words  of  the  prayer  "  for  such  other  relief  as 
the  circumstances  of  the  case  may  require"  were  to  be  taken  as  including  a 
prayer  for  consequential  relief,  then  the  suit  was  bad  for  misjoinder,  inasmuch 
as  the  Zamindar  and  the  lessees  who  were  interested  parties  were  not  joined- 
Held,  also  that  not  only  the  person  applying  under  Act  I  of  1876,  Section  2 
for  separate  assessment  and  registration  must  be  entitled  thereto,  but  also  that 
the  parties  to  the  alienation  must  concur  in  the  application. 
[Rev.  22  M   270  (P.C.)=3  CW.N.  161-26  LA.  16=7  Sar.  P.CJ.  459.] 

APPEAL  against  the  decree  of  C.  Gopalan  Nayar,  Subordinate  Judge 
of  Madura  (East)  in  original  suit  No.  14  of  1892,  and 

[294]  Second  appeal  against  the  decree  of  W.  Dumergue,  Dis- 
trict Judge  of  Madura  reversing  the  decree  of  C.  Gopalan  Nayar,  Sub- 
ordinate Judge  of  Madura  (East)  in  original  suit  No.  20  of  1898. 

From  the  judgment  of  the  High  Court  reported  below  in  which  the 
facts  of  these  two  cases  are  set  out  at  length,  it  appears  that  the  parties 
interested  agreed  that  the  evidence  taken  in  original  suit  No.  14  of  1892, 
on  the  file  of  the  Court  of  the  Subordinate  Judge  of  Madura  (E#st)  should 
be -also  treated  as  evidence  in  original  suit  No.  20  of  1898,  on  the  file  of 
the  same  Court  and  the  present  appeal  from  the  judgment  in  original 
suit  No.  14  of  1892  and  the  present  second  appeal  from  the  judgment 
of  the  District  Court  of  Madura  reversing  the  decree  of  the  Subordinate 
Judge  in  original  suit  No.  20  of  1898,  wer£  accordingly  argued  together. 

[In  appeal  Ni.  10  of  1895.] 

Mr.  Wedderburn,  Sankaran  Nayar,  T.  Ranyachariar  and  V.  Ranga- 
rhariar,  for  appellant. 

The  Government  Pleader  (Mr.  Potrell),  tor  respondent. 

[In  appeal  No.  10  of  1895.] 
Mr.   Norton,   for  appellant. 

Mr.  Wedderburn,  Mr.  K.  Brown,  Mr.  Parthasarathi  Ayyangar,  T. 
Rangachariar  and  F.  Rangachariar,  for  respondent. 

JUDGMENT. 

In  original  suit  No.  14  of  1892  on  the  file  of  the  Subordinate  Court 
of  Madura  (East),  Mr.  -R:  Fischer,  claiming  to  be  the  duly  registered 
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holder  of  the  village  of  Kondagai  in  the  Sivaganga  zamindari,   sued  the       fjgf 

Seoreatry  of  State  for  India  in  Council,  for  a  declaration  that  the  order  of 

the  Madras  Government  No,   1088,   dated   14th  November  1891,   directing 

the   Collector   to   cancel   his   separate    registration    and    assessment    of    the       _  _ 

village,   was  ultra  vires  and  illegal  APPEL- 

The  Subordinate  Judge  dismissed  the  suit  with  costs,  and  the  plain-  LATE 
tiff  now  appeals  (appeal  suit  No.  JO  of  1895)  to  this  Court  against  that  CiviL 
decree.  " 

In  the  original  suit  No  20  of  1803,  on  the  file  of  the  same  Subordinate  19M.2t& 
Court,  the  plaintiffs,  who  are  the  present  lessees  of  the  Sivaganga  Zamin- 
dari, sued  Mr  11  Fischer  for  the  balance  of  puiuppu  mayamai  and  road* 
cess,  with  mterebt,  alleged  to  be  due  on  the  said  village  of  Kondagai  foi 
fash  1300  The  Subordinate  Judge  gave  a  decree  for  the  sum  which 
he  found  to  be  due,  but  in  appeal  the  District  Judge  of  Madura  found  that 
nothing  was  due  and  [295]  dismissed  the  suit  with  costs  Against  this 
decree  the  plaintiffs  now,  bring  this  second  appeal  No  1245  of  1895. 

The  evidence  in  original  suit  No  14  was,  by  consent,  taken  ae 
evidence  in  original  suit  No  *20  also,  and  both  appeals  were  argued  to- 
gether 

In  order  to  understand  the  matters  in  issue,  it  is  necessary  to  &et 
forth  the  transactions  which  proceeded  the  present  litigation  These  may 
be  stated  RB  follows,  adopting,  with  but  slight  vmmtions,  the  words  of  the 
District  Judge  , — 

"  For  some  years  prior  to  1872,  Ham  Kattama  Nachiyar  was 
Zemindarni  of  Rivaganga  and  in  1869  one  Dhorasinga  Tevar  instituted  a 
suit  in  the  District  Court  of  Madura  (original  suit  No  2  of  1869)  against 
the  Rani,  her  son  and  three  daughters,  in  order  to  establish  his  right 
of  succession  to  the  Zamindari.  A  deciee  wn»  passed  in  his  favour  aiul 
the  Ram  and  her  children,  after  appealing  unsuccessfully  to  the  Madras 
High  Court,  preferred  an  appeal  to  the  Privy  Council  Mr  Fischer  pro- 
ceeded to  England  in  order  to  uwsist  in  the  prosecution  of  this  appeal  and 
on  the  13th  December  1872,  the  Rani,  her  son  and  three  daughters  exe- 
cuted in  favour  of  Mr  Fischer  un  indent  me  (Exhibit  A)  of  which  the 
following  are  the  terms  material  to  the  suit  '  In  consideration  of  the 
Bume  the  said  Robert  Fischer  is  to  spend  on  the  appeal  and  in  consi- 
deration of  the  Bei-Mcus  he  ban  rendered  and  is  to  render  in 
future,  we  hereby  convev  and  *  sell  to  the  said  Robert  Fischer, 
his  heirs  ami  nsRigus  tne  \illagc  of  Kondagai  attached  to  the 
Tiruppuvanam  Taluk,  Sivaganga  Znmmdan,  Madura  District,  Sub-Dis- 
trict of  Maduia.  to  be  enjoyed  by  him  from 
generation  to  generation  as  long  as  the  sun  and  moon  endure  without 
any  obstruction  and  with  full  powers  of  alienation  by  way  of  gift,  sale  or 
otherwise,  subject  to  a  payment  to  the  oircar  of  Rs  3,500  every  year  a& 
peishcusb  We  hereby  bind  ourselves  jointly  and  severally 
to  deliver  possession  of  the  said  village  to  the  said  Robert  Fischer,  hia 
heirs  and  assigns  and  to  inform  the  Collector  of  the  said  District  and  get 
the  mud  village  sub-divided  under  Regulation  XXV  of  1802  and  registered 
in  the  name  of  the  said  Robert  Fischer,  his  heirs  and  assigns,  and  to 
arrange  for  receiving  every  >ear  the  amount  of  peishoush  above  fixed  from 
the  said  Robert  Fischer,  his  heirs  or  assigns  as  soon  .as  judgment  is  obtain- 
ed in  the  appeal  above  mentioned  or  as  soon  as  the  said  litigation  comes 
to  a  close  in  any  other "  manner,  .  [298]  We  do  hereby 
empower  the  anid  Robert  Fischer  jointly  and  severally  to  conduct  the  said 
appeal and  to  do  all  that  is  necessary  in  the  said  appeal 
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and  to  pay  the  necessary  sums  from  his  own  funds  towards  the  fees 
APBj7    all  other  expenses  of  the  said  appeal  and  agree  to  accept  and  consider  all 
30        sums  to  be  paid  on  account  of  the  said  appeal  by  the  said  Robert  Fischer 

'       as  the  consideration  money   for  this  agreement   as   mentioned   above   as 

APPEL-    payments  directly  made  to  each  and  all  of  us'." 

LATE  On  Mr.  Fischer's  return  from  England  after  the  successful  prosecu- 

QviL      tion  of  the  appeal  in  the  Privy  Council,  the  Rani  put  him  in  possession  of 

'     the  village  in  1874  and  on  the  14th  May  1877  she,  her  son  and  her  three 

19  M.  2*2.  daughters  executed  in  favour  of   Mr.    Fischer  another  instrument  which 
is  called  a  Deed  of  Release  (Exhibit  B),    This  document  after  reciting, 
inter    alia,    that    by    the    agreement,    doted    the    18th    December    1872 
(Exhibit  A)*  as  well  as  by  another  agreement,  darted  the  12.th  April  1872 
the  right  to  the  village  of  Kondagai  and  all  its  lands  and  samlets  had  been 
given  to  Mr.  Fischer,  that  Mr.  Fischer  had  paid  the  Rani  and  her  children 
according  to  the  terms  of  the  said  agreements  the  sum  of  Rs.  20,000  for 
the  expenses  of  the  appeal  to  the  Privy  Council,  that  the  decree  of  the 
District  Court  of  Madura  and  of  the  Madras  High  Court  had  been  set 
aside  by  the   Privy   Council   and   that   the   executants   had   obtained,   for 
the  life-time  of  the  Rani,  all  the  benefits  that  could  be  derived  according 
to  law  in  the  matter  of  the  said  suit,  proceeds  in  the  following  terms:  — 
44  Whereas   you  have  agreed   to  pay  the   Zamindari   peishcush   that   may 
be  fixed  according  to  law  upon  the  said  Kondagai  village     .     .     .     .and 
whereas   we  have   agreed   to  get   the   said   village   of   Kondagai    inclusive 
of  its   hamlets,   registered   in  your  name   in   the   Collector's   office   under 
Regulation  XXV  of   1802;  now  in   consideration  of  all   the  considerations 
detailed  above,  we  hereby  agree  to  you,  your  son  and  grandson  from  genera- 
tion to  generation,  holding  and  enjojing  village  of  Kondagai  together  with 
the  eight  kinds  of  products  of  an  estate  and  with  full  powers  of  alienation 
by  sale,  gift  or  otherwis'e;  and  we  hereby  agree  to  relinquish  to  you  all  the 
rights  and  connections  which  Kattama  Nachiyar,  one  of  us,  now  possesses 
in  the  village  and  all  the  rights  and  connections  which   any  of  us  may 
acquire  after  her  lifetime." 

[297]  In  pursuance  of  these  instruments  and  admittedly  on  or  about 
the  14th  May  1877,  an  application  (Exhibit  C)  addressed  to  the  Collector 
of  Madura  was  prepared  by  Rani  Kattama  Nachiyar  and  was  expressly 
stated  to  be  an  application  under  Section  1  of  Act  I  of  1876  and  Section  8 
of  the  Instimirar  Sannad  and  Section  9  of  Regulation  XXV  of  1802.  This 
application  runs  as  follows :  *— 

41  The  village  of  Kondagai  attached  to  the  Tiruppuvanam  Taluk  of 
my  Zamindari  was  given  to  Mr.  R.  Fischer  and  has  been  in  his  enjoyment. 
As  it  has  been  arranged  to  pay  through  me  the  amount  that  might  be 
assessed .  separately  on  the  village  with  reference  to  the  accompanying 
statement  showing  the  beriz  of  the  Zemindari  and  the  said  village,  I  pray 
you  will  separately  assess  the  said  village  and  register  the  village  in  the 
name  of  the  said  Mr.  R.  Fischer."  This  application,  however,  was  never 
presented  to  the  Collector,  because  Rani  Kattama  Nachiyar  died  a  few 
days  after  signing  it  and  was  succeeded  by  Dhorasinga  Tevar  as  Zemindar 
of  Sivaganga. 

There  is  no  record  of  any  transaction  relating  to  the  village  of 
Kondagai  during  the  next  five  years,  but  on  the  22nd  February  1888, 
Dhorasinga  Tevar,  the  present  Zamindar's  father,  executed  in  favour  of 

*  All  the  Exhibits  referred  tc  were  filed  in  O.  S.,  No.  14  of  1892,  in  the  Subordinate 
Judge's  Court,  Madura  (East), 
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Mr.  Fischer,  a  deed  of  release  and  agreement  of  ratification  (Exhibit  D) 
in  these  terms.—'1  Whereas  the  village  of  Kondagai  .  .  ,  of  my  Zamin- 
dari  ...  has  been  granted  to  you  in  perpetuity  by  the  late  Rani  Kattama 
Naohiyar  and  others  and  has  been  in  your  possession  according  to  the 
terms  of  the  documents  executed  by,  them  to  you  therefore  on  the  13th 
December  1872  and  on  the  14th  May  1877;  and  whereas  I  have  received 
from  you  Rs.  2,000  as  the  consideration  for  my  ratifying  your  rights  in 
accordance  with  the  terms  of  the  said  document^  and  for  relinquishing 
whatever  rights  I  possess  therein,  I  hereby  ratify  your  rights  of  every 
description  in  the  said  village  and  relinquish  all  my  rights  therein  in  your 
favour.  Wherefore,  as  per  the  terms  of  the  said  documents,  dated  13th 
December  1872  and  14th  May  1877,  you  and  your  heirs  and  assigns  shall 
hold  and  enjoy  the  said  Kondagai  village  .  in  perpetuity  .  .  .  with 

fuU  powers  of  alienation  by  sale,  gift  or  otherwise.  You  shall  pay  to  my 
Zamindari  the  sum  of  Rs,  3,500,  the  poruppu  fixed  on  the  said  village,  as 
well  as  road-cess,  magamcu,  etc  ,  according  to  custom  " 

This  instrument  was  followed  by  an  application  (Exhibit  E)  presented 
to  the  Collector  of  Madura  by  Dhorasinga  Tevar  on  the  [298]  25th 
March  1888  under  Act  I  of  1876.  In  that  application  Dhorasinga  Tevar, 
after  stating  that  the  village  of  Kondagai  had  been  granted  in  perpetuity 
to  Mr,  Fischer  by  the  late  Rani,  said  "  I  have  also  ratified  the  .same  by 


means  of  a  document,  dated  22nd  February  1883,  and  therefore,  request 
you  will  get  the  separate  assessment  fixed  thereon  according  to  the  Act 
I  herein  enclose  a  statement  showing  the  10  years'  beriz  of  the  Zamin- 
dari  for  the  purpose  " 

Mr.  Fischer  himself  presented  a  similar  application  (Exhibit  I)  for 
the  separate  assessment  and  registration  of  the  village  on  the  29th  March 
1888,  but  these  applications  were  not  disposed  of  until  the  22nd  September 
1888  By  that  time  Dhorasinga  Tevar  was  dead  and  had  been  succeeded 
by  the  present  Zamindar,  who  objected,  by  a  petition,  dated  27th  August 
1883,  to  the  sub-division.  On  this  the  Collector  held,  in  his  proceedings 
Exhibit  I  (a),  dated  22nd  September  1883,  that  Mr  Fischer's  application 
must  fail  "  because  it  is  opposed  by  the  ipso  facto  Zamindar  who  was  the 
eldest  son  of  the  Zamindar  lately  deceased  " 

The  neyt  event  connected  with  this  suit  in  chronological  order 
is  the  acquisition  of  a  lease  of  the  Sivaganga  Zamindari  by  the  present 
lessees  on  the  23rd  May  1887  Within  three  months  of  that  date,  that 
is  to  say,  on  the  12th  August  1887,  the  lessees  executed  a  deed  of  release 
(Exhibit  F)  guaranteeing  Mr.  Fischer,  in  consideration  of  services  rendered 
to  them  by  him,  undisturbed  possession  and  enjoyment  of  the  village  of 
Kondagai,  so  far  as  they  are  concerned,  during  the  term  of  their  lease  and 
1  accepted  his  position  such  as  it  may  have  been  at  or  prior  to  the  date  of 
the  execution  of  the  lease  and  were  prepared  in  any  formal  way  which  it 
may  be  agreed  necessary  and  expedient  to  confirm  this  guarantee/ 

Then  on  the  23rd  January  1890  the  present  Zemindar  executed  in 
Mr.  Fischer's  favour  a  deed  of  release  (Exhibit  G)  and  after  expressly 
mentioning  therein  the  deeds  executed  by  Rani  Kattama  Naohiyar  on 
the  13th  December  1872  and  the  14th  May  1877  (Exhibits  A  and 
B)  and  the  deed  executed  by  his  father  Dhorasinga  Tevar  on  the  22nd 
February  1888  (Exhibit  D)  and  reciting  that  he  himself  had  received 
flsr"3,5QO  in  cash  from  MD.  Fischer  as  the  consideration  for  ratifying 
Mr,.  Fischer's  "  permanent  tease,  without  questioning  it  "  made  the  follow* 
ing  covenant  — Therefore  I  forfeit  and  relinquish  the  right  I  profess  to  have 
in  me  to  [499]  question  the  said  permanent  lease  or  the  terms  of  the  8ai<! 
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lease  deeds,  and  I  hereby  ratify  your  right.  You  and  your  heirs  $hall  hold 
and  enjoy  the  said  villages  absolutely  according  to  the  terms  of  the  afore* 
aaid  permanent  lease  deeds." 

Mr.  Fischer  then  applied  by  a  petition  (Exhibit  III)  framed  under 
Regulation  XXV  of  1802  and  Act  I  of  1876  to  the  Collector,  of  Madura  fo? 
the  separate  registration  and  assessment  of  the  village  of  Kondagai, 

On  this  the  Collector,  acting  in  conformity  with  the  provisions  of  Act 
I  of  1876,  sent  notices  [Exhibits  O  and  O  (i)  ]  to  the  Zamindar  of  Siva* 
&*&£*  an(^  to  his  lessees.  The  Zamindar  and  the  lessees  both  filed  objec- 
tions (Exhibits  IV  and  V)  to  the  grant  of  JVIr.  Fischer's  application.  Alter 
due  enquiry  the  Collector,  in  accordance  with  Section  2  of  ,  Act  I  of 
1876,  ordered  the  separate  registration  of  the  village  of  Kondagai  in  Mr. 
Fischer's  name,  fixed  the  assessment  on  the  portion  thus  sub-divided  at 
Us.  2,757-4-1  per  annum  and  reported  his  proceedings  to  the  Board  of 
Revenue  in  his  letter  (Exhibit  VI),  dated  13th  November  1890  for  sanction 
as  to  the  apportionment  of  assessment. 

la  its  proceedings  (Exhibits  VI,  dated  5th  December  1890  the  Board 
of  Revenue  sanctioned  the  separate  assessment  of  the  peishoush  as  pro* 
posed  by  the  Collector,  and  the  lessees  thereupon  appealed  [Exhibits  VII 
VII  (a)]  to  the  Board  against  the  Collector's  order  directing  the  separate 
registration  and  assessment.  On  this  the  Board  of  Revenue,  in 
its  resolution  (Exhibit  VIII),  dated  21st  April  1891,  held  that  it  had 
"  no  power  to  interfere  with  the  Collector's  orders  as  to  the  separate 
registration  of  the  village,  which  can  only  be  set  aside  by  a  suit  in  Civi) 
Court,  vide  Section  5  of  Madras  Act  I  of  1876,"  but  called  for  a  further 
report  as  to  the  apportionment  of  assessment,  and,  on  receiving  it, 
proceeded  on  the  17tfe  August  1891,  under  Section  7  of  Act  I  of 
1876,  to  revise  its  original  order  on  this  point  and  fixed  the  assessment  «t 
Rs.  3,027-2-8  instead  of  at  Rs.  2,757-4-1. 

Dissatisfied  with  this  result,  the  lessees  appealed  (Exhibit  IX)  on  the 
21st  September  1891  to  the  Government  of  Madras  against  the  resolution 
of  the  Board  of  Revenue  and,  by  its  order  (Exhibit  X),  dated  the  14th 
November  1891,  the  Madras  Government,  without  giving  any  notice  to 
Mr.  Fischer,  cancelled  both  the  separate  registration  and  the  separate 
assessment  of  the  Kondagai  village  and  its  hamlets. 

[300]  These  being  the  facts  of  the  case,  the  suits  out  of  which  the 
present  appeals  arise  were  instituted  with  the  results  already  stated  ill 
the  first  two  paragraphs  of  this  judgment. 

We  do  not  think  it  necessary  to  decide,  or  to  discuss,  the  many  diffi- 
cult questions  dealt  with  by  the  Courts  below.  It  seems  to  us  that  the 
rights  of  the  parties,  so  far  as  they  are  properly  raised  in  the  suits  before 
us,  may  be  decided  on  comparatively  simple  grounds.  The  claim  of  the 
lessees  for  balance  of  poruppu,  magamai  and  road-cess  due  by  Mr.  Fischer 
forms  the  subject  of  second  appeal  No.  1245  and  its  vaidity  evidently  de- 
pends upon  the  terms  under  which  Mr.  Fischer  holds  the  village  of  Konidagai 
from  the  Zamindar.  Those  terms  are  contained  in  Exhibits  A,  B  and  D, 
and  the  first  question  for  our  consideration  is  as  to  what  was  the  real  agree- 
ment evidenced  by  these  documents.  The  Subordinate  Judge  held  thai 
they  evidenced  merely  the  grant  of  a  permanent  lease  of  the  village  subject 
to  a  payment  of  Rs.  3,500  as  quit-rent  (his  translation  of  the  wowi 
11  potuppu  "  in  Exhibit  D)  together  with  mpgamai  {contributions  to  the 
landlord  for  maintenance  of  temples  and  charities)  and  road-cess.  The  Dis- 
trict Judge  however,  held  that  the  transaction  was  an  absolute  sale  of 
village,  with  an  agreement  that  the  village  should  be  separately 
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and  assessed  by  the  Collector  in  Mr.  Fischer's  name,  after  which  he  would 
be  liable  to  pay  the  assessment  so  determined  whether  more  or  less  than 
BB.  3,600,  but  that  until  Such  separate  assessment  should  be  made,  Mr. 
FiBohor  should  pay  Us.  3,500,  to  the  Zamindar  that  being  the  proportionate 
assessment  which  the  parties  estimated  would  be  payable  by  the  village 
when  separately  assessed.  The  Subordinate  Judge  observed  that  even  if 
Exhibits  A  and  B  evidenced  a  contract  of  sale,  they  were  ineffectual  to  bind 
the  Rani's  successor  as  she  had  only  a  life-interest  (like  that  of  a  Hindu 
widow)  in  the  estate,  while  her  children  had  no  interest  at  all,  and  l]e 
held  that  Exhibit  D  was  intended  to  materially  limit  the  extent  of  the 
estate  contemplated  to  be  given  by  Exhibits  A  and  B.  In  support  of 
this  view  he  referred  to  the  substitution  of  the  word  "  poruppu  "  in 
Exhibit  D  for  "  peishcush  "  in  Exhibits  A  and  B,  and  to  the  absence  in 
exhibit  D  of  any  reference  to  separate  registration  and  assessment.  The 
District  Judge  appears  to  regard  the  use  of  the  word  "  Poruppu  "  as 
unimportant  and  as  meaning  no  more  than  "  peishcuah  "  when  the  sum 
was  paid  not  direct  to  the  revenue  authorities  but  to  the  Zamindar  Wp 
agree  with  the  Dis-[801]tnct  Judge  in  concluding  that  the  omission  of 
all  reference  to  separate  registration  and  assessment  m  Exhibit  D  is  of  no 
special  import,  since  such  registrations  and  assessment  was  expressly 
agreed  to  in  Exhibits  A  and  B  whcih  were  confirmed  by  Exhibit  D,  and  the 
latter  was  immediately  followed  by  an  application  (Exhibit  E)  from  the 
Zamindar  to  the  Collector  reciting  the  deeds  and  adding  "  I,  therefore, 
request  that  you  will  get  the  separate  assessment  fixed  thereon  according 
to  the  Act 

We  do  not  think  that  either  the  Subordinate  Judge  or  the  District 
Judge  has  correctly  understood  the  full  force  of  Exhibit  D  We  do  not 
think  that  it  was  intended  by  that  document  to  limit  the  quality  of  the 
estate  conveyed  by  Exhibits  A  and  B,  or  to  disown  the  agreements  therein 
that  application  should  be  made  to  the  Collector  for  the  separate  assess- 
ment and  registration  of  the  village,  but  m  Exhibits  A  and  B  there  was 
manifestly  an  uncertainty  as  to  whether  Mr  Fischer  was  to  pay  the  sum 
of  Us.  3,500  (Exhibit  A)  or  was  to  pay  the  peishcush  which  might  be  fixed 
by  the  Collector  (Exhibit  B)  and  theie  was  no  provision  at  all  in  Exhibits 
A  and  B  for  payment  of  magamai  and  road-cess  It  \>as,  we  think,  mainly 
to  define  and  provide  for  these  matters  that  Exhibit  D  was  written  In  it 
the  Zamindar  accordingly  accepts  all  that  is  in  Exhibits  A  and  B,  and  relm-. 
quishes  all  his  own  rights  m  the  village,  but  adds  at  the  end,  as  if  to  clear 
up  the  uncertainty  of  Exhibits  A  and  B  as  to  the  payments,  "  >ou  shall,  as 
usual,  pay  into  im  Zammdari  Us  3,500,  being  the  poruppu  fixed  for  the 
said  village,  as  also  road-cess,  magamai,  Ac  "  It  is  to  be  observed  that  even 
m  Exhibits  A  and  B,  the  agreement  is  that  the  peishcush  is  to  be  paid 
11  to  the  ZAmindari,"  and  the  same  condition  occurs  in  Exhibit  C  where  the 
Rani  says  "  It  has  been  arranged  to  pay  through  me  the  amount  that  might 
be  separately  assessed,  &c."  Thus  though  the  village  was  to  be  separately 
registered  and  assessed,  the  assessment,  even  after  such  separate  registra- 
toin,  was  to  be  paid  not  direct  to  the  Collector,  but  to  the  Zamindar 
The  separate  registration  and  assessment  was  of  importance  to  the  parties, 
and  especially  to  Mr  Fischer,  since  it  would  save  each  party  from  liability 
except  in  respect  of  his  own  portions,  but  the  fact  that  the  sum  due  by  Mr. 
Fischer  is  all  through  stipulated  to  be  payable  to  the  Zamindar  supports 
the  vifcw  that  the  parties  intended  the  sum  to  be  fixed  permanently  at  RB. 
3,600,  and  not  to  be  liable  to  alteration  according  to  the  apportionment 
whi<?h  the  Collector  might  make  We  [802]  think  it  is  impossible 
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|f|(  to  hold  that  the  express  sum  named  in  Exhibit  D  aa  payable  by  Mr. 
Fischer  can  be  held  to  be  controlled  by  the  indefinite  terms  of  Exhibit  B. 
It  seems  to  us  clear  that,  instead  of  accepting  those  indefinite  terms,  Ex- 
hibit  D  fell  back  on  the  definite  terms  of  .Exhibit  A,  and  re-affirmed  them, 
jrith  an  addition  regarding  magamai  and  road-cess,  regarding  which  there 
*s  ttow  no  dispute.  Exhibit  D  with  the  subsidiary  instruments  Exhibits 
A  an<J  B  are  the  tittle-deeds  by  which  Mr.  Fischer  is  bound.  Exhibits  P 
and  G  by  which  the  lessees  and  the  present  Zamindar  confirmed  Mr.  Fis- 
16M»2f&  cher's  title  do  not  introduce  new  terms. 

On  the  true  construction,  then,  of  Exhibits  A,  B  and  D,  we  are  of 
Opinion  that  Mr.  Fischer  is  bound  to  pay  the  lessees  Rs.  3,500,  with 
magamai  and  road-cess,  whether  his  village  is  separately  registered  and 
assessed  or  not.  On  this  finding  the  decree  of  the  Subordinate  Judge  in 
original  suit  No.  20  was  right,  and  the  decree  of  the  Lower  Appellate 
Court  was  wrong.  • 

In  second  appeal  No.  1245,  we  reverse  the  decree  of  the  District 
JuBge  with  costs,  and  restore  that  of  the  Subordinate  Judge. 

Turning  now  to  appeal  suit  No.  10,  we  do  not  think  that  it  is  neces- 
sary for  us  to  say  anything  further  on  the  disputed  question  as  to  the 
character  of  the  estate* conveyed  by  Exhibits  A,  B,  D,  F  and  G.  Looking 
to  the  special  agreements  in  Exhibits  A  and  B,  which  are  confirmed  in 
the  subsequent  instruments,  and  which  specially  provided  for  separate 
registration  and  assessment,  and  looking  to  the  importance  to  Mr.  Fischer 
of  these  agreements,  it  may  well  be  that,  in  a  suit  properly  framed  for  the 
purpose,  under  Section  6,  Act  I  of  1876,  Civil  Court  would  grant  him 
a  "  declaration  that  separate  registration  ought  to  be  made  "  if  the 
Collector  refused  such  registration  on  application  being  made  to  him. 
But  this  is  not  what  Mr.  Fischer  has  sued  for.  His  suit  is  for  a  declar- 
ation that  the  order  of  the  Madras  Government  (Exhibit  X),  directing 
the  Collector  to  cancel  the  separate  registration  and  assessment  of  the 
village  previously  made  by  him  is  invalid  and  ultra  vires.  No  con- 
sequential relief  is  sought,  unless,  indeed,  it  be  in  the  general  words  of 
prayer  "  and  for  such  other  relief  as  the  circumstances  of  the  case  may 
require."  If  these  words  contain  a  prayer  for  a  declaration  that  the 
registration  and  assessment  of  the  Collector  ought  to  be  restored,  the  suit 
is  clearly  bad  for  non- joinder  of  parties.  It  is,  as  now  framed,  against  the 
Secretary  of  State  for  India  only;  but  if  the  Collector's  order  is  to  be 
restored,  it  is  clear  that  the  lessees  [308]  and  the  Zamindar  should  have 
been  made  parties  and  given  an  opportunity  of  contesting  a  claim 
which  they  regard  as  injurious  to  them. 

If,  however  the  above  words  are  mere  surplusage,  and  the  suit  is  really 
for  a  bare  declaration  that  the  order  of  the  Madras  Government  is  ultra 
vires  and  illgeal,  it  is  clear  that  the  suit  is  not  sustainable  with  regard  to 
the  provisions  of  Section  42  of  Specific  Belief  Act,  for  long  before  the 
date  on  which  the  suit  was  filed  (7th  March  1892),  the  order  had  been 
communicated  to  the  Collector  and  had  been  carried  out  by  that  officer  on 
the  18th  January  1892  (Exhibit  X).  Mr.  Fischer,  therefore,  when  he 
filed  the  suit  ought  to  have  asked  for  substantial  relief  and  not  for  a  mere 
declaration.  It  is  suggested  that  he  would  not  ask  for  this  relief  lest 
he  should  be  met  by  a  plea  of  limitation  founded  on  the  Collector's 
refusal  in  1883  (Exhibit  I)  to  grant  sepn rate  n  registration  and  assessment. 
Whatever  the  reason  for  the  omission,  we  are  of  opinion  that,  under  the 
circumstances,  the  suit  for  a  mere  declaration  was  not  sustainable. 
These  considerations  are  Sufficient  to  justify  the  Subordinate  Judge's 
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dismissal  of  the  suit  and  our  dismissal  of  this  appeal      We  do  not  think 

it  necessary   to   go   at  length   into  the   questions   which   were   debated    in 

both  the  Lower  Courts  as  to  the  powers  of  the  Collector  and  of  Government 

under   Act  I  of   1876  and   under   the   old   Regulations   XXV  of    1802   and 

III   of    1803.     We  think   it  IB   clear,   for   the   reasons   stated  in   paragraph 

20  of  the  Subordinate  Judge's  judgment  in  original  suit  No    14,  that  when      LATE 

the  Collector  ordered  the  separate  registration  and  assessment  (Exhibit  V]),      CiviL. 

all  the  parties  to  the   alienation  had  not  concurred  in   applying  therefore        ^  _  ^ 

It  is  beside   the  mark  to  say   that  the  Zammdar  's  father  had   applied   in   19  M.  292. 

1883.     That  application   was   refused.     It   is   also   idle   to   say    that   under 

Exhibits  A  and  B   the  Zammdar  was   bound  to  joint  m  the  application. 

Section  2   of   Act   I   of   1876   does   not   require   that   the   party    should   be 

merely    entitled    to    registration,    but    that    the    parties    to    the    alienation 

should  "  concur  in  applying  "  for  it        It  is  equally  idle  to  say  that  the 

objection   was   not    so   much    to   separate    registration    as    to   the    amount 

of  assessment  to  be  fixed      Whatever  the  cause  was,  it  is  clear  that  the 

Zammdar  and  the  lessees  not  only  did  not  concur  in  the  application  but 

opposed   it      That   being  so,    we   are  of   opinion   that   the   Collector   ought 

to  have  refused  registration  and  left  the  party  aggrieved  to  his  remedy  by 

suit  under  Section  6  of  the  Act      [304]   The  Collector,   however,    granted 

separate  registration  and  assessment,  but  afterwards,   under  the  orders  of 

Government,  cancelled  the  registration      This  cancellation  must  be  regard- 

ed  as  a  final  refusal   by   the   Collector  to  grant   the   separate   registration 

applied  for  by  Mr.  Fischer      If  the  latter  was  aggrieved  by  this  refusal,  his 

remedy  was  by  a  suit  under  Section  6  of  the  Act  against  the  Secretary  of 

State   as  the   authority  in  whose  name   the  Collector  acted,    and   against 

the  Zammdar  and  lessees,  as  persons  whose  interests  would  be  affected  by 

the  declaration  to  be  asked  for        He  has  not  thought  fit  to  adopt  the 

remedy  prescribed  by  the  Act,  and  for  the  reasons  already  stated  we  are 

of  opinion  that  he  cannot  be  granted  the  relief  for  which  he  has  asked  in 

the  present  suit. 

We,    therefore,    confirm    the    decree    of    the    Subordinate    Judge    and 
dismiss  this  appeal  with  costs 
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APPELLATE   CIVIL, 

Before  Sir  Arthur  J    H    Collins,  Kt  ,  Chief  Justice  and 
Mr    Justice   Benson. 


VoLKAHT    AND    OTHEIIS    (Plaintiffs)    V.     SABJU    &AHEB    AND    OTHERS 

(Defendants)  *     [29th   April,    1896,] 
Presidency  Small  Cause  Courts  Act,  Section  (^-^Jurisdiction — Divisible  contract. 

Where  a  contract  provided  for  delivery  of  goods  in  two  monthly  shipments 
by, the  plaintiffs  and  the  defendants  refused  to  take  delivery  or  pay  for  either 
of  the  shipments  of  the  goods  in  accordance  therewith ,  it  appeared  that  the 
total  amount  of  the  damages  sustained  by  reason  of  the  two  breaches,  if  added 
together,  exceeded  Rs  2,000,  whereas  if  taken  separately  they  were  respectively 
less  than  that  amount  The  contract  provided  that  each  shipment  was  to  be 
treated  as  a  separate  contract  • 

Held,  that  the  plaintiff  was  entitled  to  bring  separate  suits  for  the  damages 
sustained  in  respect  of  each  shipment-and  that  therefore  the  Presidency  Small 
Cause  Court  had  jurisdiction 

*  Referred  case  No.  17  of  1895. 
01*7 
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Case  stated  for  the  opinion  of  the  High  Court  under  Section  60  of  the 
Presidency  Small  Cause  Courts  Act,  and  Section  617  of  the  Code  of  Civil 
Procedure  by  B.  B.  Michell,  Chief  Judge  of  the  Presidency  Court  of  Small 
Causes,  in  small  cause  suit  No.  11487  of  1895. 

[806]  The  case  was  stated  as  follows:  — 

«  rp^jg  jg  a  8U^  for  damages  for  loss  sustained  by  plaintiffs  through 
"  defendants'  alleged  breach  of  contract  in  not  taking  delivery  and  paying 
'•  for  24  cases  of  nainsooks  in  accordance  with  the  contract  between  the 
"  parties  made  on  25th  October  1894.  The  contract  referred  to  is  the 
"  indent  (Exhibit  A)  bearing  that  date,  and  admittedly  signed  by  first 
"  def-endants  in  the  name  of  the  defendants'  firm  and  bearing  the  word 
"  v  accepted,  \vritten  on  it,  which  the  plaintiffs'  second  witness,  their 
"  manager,  Mr.  Scholl,  has  sworn  was  written  by  him,  and  means  that  the 
44  indent  is  accepted  by  plaintiffs.  By  this  indent  the  defendants  agree  to 
"  purchase  50  cases  of  white  cambrics;  shipment  to  be  in  two  monthly 
"  lots.  The  50  cases  were  brought  out  by  plaintiffs  from  England  bv 
41  two  shipments  —  one  of  24  cases,  the  other  of  26  cases.  Exhibit  A 
"  contains,  amongst  others,  a  stipulation  that  '  each  shipment  -~~r  item 
'  '  under  this  contract  is  to  be  treated  as  a  separate  contract.'  Acting 

*  upon  this,    the  plaintiffs  have   instituted   two   suits  —  one   in   respect   of 

*  the  shipment  of  24  cases,  being  the  suit  in  which  this  reference  is  made, 
'  the  other  in  respect  of  the  shipment  of  26  cases  being  suit  No.   12179 
1  of  1895.     On  the  application  of  defendants'  attorney  the  two  suits  were 
'  heard  together,  the  witnesses  to  be  examined  and  most  of  the  documen- 
'  tary  evidence  to  be  adduced  in  both  suits  being  the  same.     The  defend- 

ants'  attorney  pleaded  in  both  suits  (i)  that  this  Court  had  no  jurisdic- 
1  tion,  as  there  was  only  one  contract  in  respect  of  which  the  two  suits 
1  were  brought  and  the  amount  of  the  two  claims  together  exceeded  the 

pecuniary  limits  of  the  jurisdiction  of  this  Court;  (ii)  defendants  put 
1  plaintiffs  to  proof  of  the  contract;  (iii)  goods  were  not  according  to 
1  contract;  (iv)  no  notice  of  re-sale  was  given  to  defendants;  (v)  damages 
'  claimed  are  excessive.  After  the  evidence  on  both  sides  had  been 
'  taken  the  defendants'  attorney  applied  under  Section  69  of  the  Presi- 
'  dency  Small  Cause  Courts  Act  for  a  reference  being  made  to  the  High 

*  Court  for  its  opinion  upon  the  question  whether,  with  reference  to  the 
provision  in  the  contract  (Exhibit  A)  '  that  each  '  shipment    —  ~    item 
4  under  this  contract  ip  to  be  treated  as  a  separate  contract/  the  plaintiffs 

4  are  entitled  to  bring  two  separate  suits,  as  they  have  done  in  respect 
'  of  the  subject  matter  of  Exhibit  A  or  are  bound  to  bring  one  single 
"  suit  in  respect  thereof.  This  question,  therefore,  I  refer,  under  Sec- 
"  tion  617,  [306]  Civil  Procedure  Code,  and  Section  69,  Presidency  Small 
"  Cause  Courts  Act,  for  the  opinion  of  the  High  Court,  and  reserve 
"  judgment  until  the  disposal  by  the  High  Court  of  this  reference. 

"  Upon  the  question  referred,  I  had,  after  the  pleas  were  put  in  and 
"  before  the  examination  of  witnesses  began,  ruled  in  plaintiffs'  favour, 
"  being  of  opinion  that  the  stipulation  in  question  on  which  they  relied 
"  in  Exhibit  A  entitled  them,  and  indeed  bound  them,  to  treat  each  ship- 
"  ment  as  a  separate  contract,  and  that  therefore  they  were  entitled  to 
"  institute  separate  suits  in  respect  of  such  separate  contracts/' 

Mr.  K.  Brown,  for  plaintiffs. 
Mr.  R.  F.  Grant,  for  defendants. 
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JUDGMENT. 

Our  answer  to  the  question  referred  to  us  is  that  the  terms  of  the 
contract  in  Exhibit  A  are  clear,  and  under  it  the  plaintiffs  are  in  our 
opinion,  entitled  to  bring  two  separate  suits  as  they  have  done  one  in 
respect  of  each  shipment. 

Attorneys  for  plaintiff  — Wilson  &  King 

Attorney   for  defendants  — Jamea   Short 


19  M.  306=6  M.LJ.  172. 

APPELLATE   CIVIL, 

Before  Mr    Justice  Subramania  Ayyar 
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MUTHTNAIIAYANA    REDDI    (Defendant    No     1),    Appellant    v 

BALAKRISHNA  KEDDI  AND  OTHERS  (Petitioner,  and  Plaintiffs 

Nos     1   and  2),   Respondents  *      [13th   April,    1896  ] 

Assignment   of   decree   by   one   of   two-decree-holders  valid — Civil   Procedure   Codey 
Section  232 

There  is  no  prohibition  in  law  against  one  of  several  decree-holders  assigning 
his   interest  under  the  decree 

Held,  that  the  assignee  is  entitled   to  execute  under   Section  232,  unless  the 
judgment -debt  or  can  show  that  such  a  proceeding  is  prejudicial  to  his  interest 
[R.,  33  M    80  (81)=6  M  L  T   294 ;  6  M.L  T   242  ] 

APPEAL  agamsfc  the  order  of  H  II  () 'Fan ell,  Acting  Distiicfc  Judge 
of  Soufch  Arcut,  passed  in  civil  miscellaneous  petition  No  168  of  1895 

[307]  Petition  presented  under  Section  232  of  the  Civil  Procedure 
Code  by  Balaknshna  Beddi,  son  of  Andi  lleddy,  of  Yikravandi  in  Villu- 
puram  taluk,  being  the  assignee  of  plaintiff  No  1,  Lakshmmarayana 
Iteddi,  in  respect  of  his  rights  under  the  decree  in  this  suit 

Plaintiff  No    1  is  entitled  to  half  of  the  rights  due  under  thib  decree 
The   said  plaintiff   No     1   transferred   to   this   petitioner   the  rights   due  to 
him  under  the  decree,  on  the  14th  May   1895,   by  a  registered  deed  upon 
receiving,   in   consideration  therefor,    Rs    3,500   including   interest   due  up 
to   14th   May    1895 

The  assignee  claimed  to  be  entitled  to  execute  the  decree  for  recovery 
of  the  amount  in  lieu  of  the  first  plaintiff  Defendant  No  1  objected 
that  the  assignment  was  by  one  plaintiff  only  while  there  were  two  plain- 
tiffs on  the  record 

The  Acting  District  Judge  ovenuled  the  objection. 

Defendant  No,  1  appealed 

Pattabhmima  Ayyar,   foi    appellant 

Krishna  B  a  mi  Ayyar,   for  respondents 

JUDGMENT 

The  objection  taken  is  that,  unless  all  the  decree-holders  join  in  assign- 
ing the  whole  of  the  interest  possessed  by  them  under  the  decree,  no 
order  should  be  passed  under  Section  232,  Civil  Procedure  Code  The 
decision  in  Kishore  Chand  Bhalkat  v  Oisborne  and  Company  (1)  is  an 
authority  against  this  contention  Following  that  case,  I  hold  that  there 
18  no  prohibition  in  law  against  one  of  several  decree -holders  assigning  his 
interest  under  the  decree3  Whether  such  an  assignment  ought  to  be 

*  Appeal  against  order  No.  10  of  1896 
(i)  17  C    341 
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recognised  under  the  section  of  the  code  referred  to  above  and  the  assignee 
permitted  to  take  out  execution  must  depend  upon  the  circumstances  of 
each  case.  Here,  however,  I  see  no  objection  to  the  first  respondent 
being  permitted  to  execute  the  decree  according  to  law.  The  appellant 
was  not  able  to  show  how  he  would  have  been  prejudiced  by  the  respon- 
dent being  allowed  to  execute  the  decree.  The  order  of  ^he  District 
Judge  was  light.  The  appeal  is  rejected  with  costs  of  the  first  respond- 
ent. 


19  M.  308=6  M.LJ    179. 

[308]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kf.,  Chief  Justice, 
and  Mr.  Justice  Benson. 


KAMALAMMAL  (Defendant  No.    1),   Appellant  v.   KAJU  NAICKER 

AND  OTHERS  (Plaintiffs  and  Defendant  No.  2),  Respondents.* 

[30th   March  and  1st  April,    1896.  J 

Suit  for  declaration— Regulation  XXV  of  1802,  Section  8  and  Madras  Act  I  of  1876, 
Sections  2,  6. 

An  alienee  of  a  portion  of  a  zamindari  is  entitled  to  separate  registration  and 
assessment  under  Madras  Act  I  of  1876.  A  Court  has  power  to  order  separate 
registration  and 'assessment  under  Section  6,  although  all  the  parties  concerned 
do  not  concur  in  applying  within  the  meaning  of  Section  2. 

APPEAL  against  the  decree  of  P.  Narayanasami  Ayyar,  Subordinate 
Judge  of  Madura  (West)  in  original  suit  No.  89  of  1894. 

The  facts  of  the  case  are  as  follows:  — 

One  Kamaraja  Pandiya  Naicker  was  the  zemindar  of  Bodinayakanur. 
He  died  in  December  1888  and  was  succeeded  by  his  widow  the  first 
defendant.  After  his  death  one  Kanthasami  Naicker,  whose  father  and 
the  zamindar's  father  were  brothers,  brought  a  suit  for  recovery  of  the 
zamindari  in  original  suit  No.  16  of  1889  on  the  file  of  this  Court  against 
the  present  defendants  plaintiff's  father,  Sundara  Pandiya  Naicker,  who 
was  then  the  eldest  paternal  uncle  of  the  said  Kanthasami  and  the  late 
Kamaraja  Pandiya  Naicker,  asserted  some  claim  in  the  zamin.  The 
claims  of  all  the  parties  were  settled  in  that  suit  by  a  compromise,  which 
is  Exhibit  D  in  this  suit.  A  deed  of  gift,  dated  6th  May  1890,  (Exhibit  1) 
was  executed  by  first  defendant  to  the  said  Sundra  Pandia  Naicker, 
father  of  these  plaintiffs.  Under  that  document  the  plaint  village  was 
absolutely  given  to  plaintiffs'  father  by  first  defendant.  In  original  suit 
No.  3d  of  1890  the  plaintiffs'  father  brought  a  suit  against  first  defendant 
for  recovery  of  this  village  and  other  properties  comprised  in  Exhibit  I, 
got  a  decree  and  was  put  in  possession  of  the  village.  But  he 
could  not  exercise  his  right  as  landlord  without  separate  registry 
being  entered  in  his  name  in  the  Collector's  register  as  shown  by  [309] 
Exhibits  B  and  C.  Plaintiffs*  father  then  applied  to  the  Collector 
for  separate  registry  under  Madras  Act  1  of  1876,  and  the  Collector  pass- 
ed an  order  in  his  favour  as  per  Exhibit  E.  But  the  He  venue  Board 
cancelled  that  order  as  is  seen  from  F.  Hence  this  suit  for  separate 
registry  under  Section  6  of  the  said  Act.  As  ruled  bv  the  Madras  High 
Court  in  Mangamma  v.  Timmapaiya  (1)  and  Kirasami  v.  Rama  Dots  (2) 

*  Appeal  No.  100  of  i89s. 
(i)  3  M.H.CR.  134*  (2)  15  M.  350. 
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the  Collector  representing  the  Secretary  of  State  as  second  defendant  is  a 
necessary  party  to  a  suit  of  this  nature  The  cause  of  action  arose  under 
Section  6  of  Act  I  of  1876  only  after  refusal  to  separately  register  and 
assess. 

Sankaran  Nayar,  for  appellant. 

The  Government  Pleader  (Mr.   Powell),  foi  respondent  No    5, 

Krishnasarni  Ayyar,  for  respondents  Nos    1  to  4. 

JUDGMENT 

Plaintiffs  as  the  alienees  ot  two  villages  of  the  tiist  deiendant's 
Zamindari  under  Exhibit  I,  applied  to  the  Collector  under  Act  1  of  L876 
to  have  the  two  villages  registeied  in  their  names  Owing  to  the  first 
defendant's  objection  the  Revenue  authorities  refused  to  make  the  transfer 
of  registry  Plaintiffs,  as  persons  aggrieved  by  this  older,  sued  first  defend- 
ant and  the  Secretary  of  State  for  India  (Second  defendant)  under  Sec- 
tion 6,  Act  I  of  1876,  for  a  declaration  that  such  separate  registry  ought  to 
be  made.  The  Lower  Court  decreed  that  it  ought,  and,  fhst  defendant 
now  appeals  against  that  decree.  The  Government  Pleader,  on  behalf  of 
the  second  defendant,  states  that  Government  IB  indifferent  to  the  ie5ult  ot 
the  suit  It  is  urged  by  appellant  that  under  the  terms  ot  Exhibit  I  the 
first  defendant  (appellant)  alone  and  not  the  plaintiff's  (respondents  1  to  4) 
are  liable,  notwithstanding  the  alienation,  to  pay  the  land  revenue  to  Gov- 
ernment, and  that  there  is,  therefore,  no  occasion  for  Separate  registry, 
and  that  Act  I  of  1876  is  inapplicable  to  the  case,  as  its  purpose  is  to  make 
better  provision  for  the  separate  aaaesamcnt  of  revenue  on  alienated  poi- 
tions  of  estates  We  cannot  admit  that  thU  is  so  Section  8  of  Regulation 

XXV  of  1802  allows  the  proprietors  of  zammdaue^  to  transfer  then   pio- 
prietaiy  rights  in  the  \\hole  or  in  part  of  their  xammdaries  and  Regulation 

XXVI  of   1802   and   Act   T   of   1876  provide   foi    the  separate   regifctiv    and 
assessment  of  the  alienated  portions      Without  such  separate  rcgistiy  tlie 
alienee  cannot  collect  rents  as  a  landlord  under  Act  VIII  of  1865,    [310] 
Valamaramayyan    v     V  trap  pa    (1)   and   Ayyappa   v     Vvnlcatahrishnamaiazu 
(2),  and  without'  separate  assessment  he  is  liable  to  have  his  property  sold 
at    any    time    for    arrears    accruing   on    the    othei    parts   of   the    xammdary 
It  is,   therefore,   essential  that  he  should  get  separate  registry   at  least  in 
order   that    he   may   enjoy   the   fruits   of   the    alienation      Government,    in 
order  to  maintain  the  security  for  the  public  revenue  due  from  the  estate, 
apportions  the  revenue  separately  as  a  natural  result  of  the  alienation  and 
this   Go\lbrnment   will   do   notwithstanding    any    arrangement   between   the 
parties  as  to  which  of  them  is  to  be  responsible  foi   the  revenue      It  is 
argued  that  under  Section  2  of  Act  I  of  1876  the  Collector  cannot  transfer 
the  registry  unless  all  the  parties  concur.     That  section  relates  to  transfer  of 
registry  by  agreement  of  parties  on  application  to  the  Collector      It  does 
not  control  or  affect  the  power  of  the  Civil  Court  under  Section  6  of  the 
Act  to  direct  separate  registration.     The  right  to  registry  follows  the  title, 
and  under  Exhibit  I  the  title  is  in  the  respondents  1  to  4      The  decree  of 
the  Lower  Court  was,  therefore,  right      This  appeal  fails  and  is  dismissed 
with  costs 
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Two  sets  of  costs  will  be  allowed — one  to  the  respondents  1  to  4,  and 
to  respondent  5. 
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APPELLATE  CRIMINAL. 

Before  Sir  Arthur,  J.  H.  Collins,  Kt.t  Chief  Justice,  and 
Mr.  Justice  Benson. 


QUEEN-EMPRESS  v.  KALIAN  AND  OTHERS.* 
[31st  March  and  15th  April,  1896.] 

Penal  Code — Act  XLV  of  1860,  Section  224 — Escape  from  laivful  custody — Salt  Act 
(Madras)— Act  IV  of  1889,  Sections  46,  47. 

The  Madras  Salt  Act  1889,  only  authorises  searches  for  contraband  salt  and 
arrests  of  the  parties  concerned  in  the  keeping  of  such  salt  to  be  made  by  officers 
of  the  Salt  department  without  search  warrant  in  cases  where  the  delay  in 
obtaining  such  search  warrant  will  prevent  the  discovery  of  such  contraband 
salt: 

Held,  that  where  the  circumstances  did  not  justify  the  officer  in  beliving  that 
the  delay  in  obtaining  a  search  warrant  would  prevent  the  discovery  of  contra- 
[311]  band  salt,  he  had  no  power  to  search  or  arrest  persons  without  such 
warrant  and  the  escape  by  the  persons  so  arrested  from  custody  was  no  offence 
within  the  meaning  of  Section  224,  Indian  Penal  Code. 

[R.,  10  Ind.  Cas.  667  (668)==9  M.L.T  414=0911)  1  M.W.N.  231;  D.,  21  M.  296  (298) 
=1  Weir  135.] 

APPEAL  under  Section  417  of  the  Code  of  Criminal  Procedure  against 
the  judgment  of  acquittal  passed  in  appeal  case  No.  50  of  1895  by  the 
Head  Assistant  Magistrate  of  South  Arcot  againfet  the  conviction  and 
sentence  passed  by  the  Stationary  Sub-Magistrate  of  Chidambaram. 

Tfie  facts  of  the  case  are  as  follows:  — 

About  2  A.M.  on  the  morning  of  18th  March  a  party  consisting  of  the 
Salt  Sub-Inspector,  Mannargudi  (first  prosecution  witness),  three  petty 
officers  (witnesses  2  and  3  and  another),  about  32  Salt  peons,  the  station 
house  officers  of  Mannargudi  and  Komaratchi  and  four  police  constables 
in  all  about  42,  went  from  Mannargudi  to  the  Cheri  of  Puthur,  a  village 
some  few  miles  from  Mannargudi,  and  searched  the  houses  of  the  pariahs 
for  contraband  salt,  &c.  Twenty-eight  houses  were  thus  searched  and 
twenty-one  individuals  were  arrested.  The  complaint  is  that  while  the 
Salt  officers  were  taking  these  persons  to  Mannargudi  station  in  default  of 
their  giving  security,  they  under  the  instigation  of  a  mob  of  some  200 
villagers  headed  by  one  Velu  Pillai,  made  their  escape  from  the  custody 
of  the  Salt  officers  in  spite  of  the  efforts  of  the  latter  to  retain  them  in 
custody.  T.he  Salt  Sub-Inspector  of  Mannargudi  deposed  that  he»  received 
information  at  about  9  P.M.  on  the  night  of  the  17th  March  from  his  petty 
officers  and  peons  with  reference  to  the  existence  of  contraband  salt  in 
the  village  of  Puthur,  and  that  having  recorded  his  reasons  for  dispensing 
with  the  search  warrants  he  proceeded  to  make  search  without  them.  He 
stated  that  to  obtain  a  search  warrant  he  would  have  had  to  wait  until 
next  morning,  that  he  was  informed  the  contraband  goodfc  would  be  des- 
troyed by  that  time,  and  that  as  some  20  or  30  warrants  would  have  to  be 
prepared  by  the  Sub-Magistrate's  clerks  the  matter  would  certainly  come 
out. 

It  appeared,  however,  that  the  body  of  police,  which  took  part 
in  this  search  was  on  requisition  made  by  'him  almost  a  week  before, 
to  his  Inspector  and  by  the  latter  to  the  Inspector  of  .Police  Summoned 

*  Criminal  Appeal  No.  702  of  i89s. 
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for  the  night  of  March  17th  for  the  express  purpose  of  searching  for  contra-  _ 

band  sah  in  villages      Witness  stated  that  he  made  this  requisition,   as  faMl 

there  were  one  or  two  villages  in  his  range  notorious  for  the  existence  of  15 

contraband  salt,  but  that  he  had  no  [312]  definite  information  before  the  1_ 

17th,  on  the  night  of  which  he  got  information  of  the  houses  in  Puthur  Ap»i. 

with  their  owners'  names      The  Head  Assistant  Magistrate  came  to  the  L^XE 

conclusion   that   the    Sub-Inspector   was   aware   of   the   state   of   things   in  r*RlMI- 

Puthur,    and  intended  to  institute   a  Search  there   some  time   before  the  NLL 

night  of  17th  March  and  that  the  evidence  of  Arunachellam,  a  petty  officer  ^"^ 

in  Salt  department,  to  the  effect  that  he  did  not  inform  the  Sub-Inspector  ^  ^ 

of  the  existence  of  contraband  salt  in  Puthur  until  the  latter  asked  him  lor  ait«f*. 

information  on  the  night  of  17th  March  was  false      He  found  that  the  Sub-  M.  L*J. 

Inspector  intended  prior  to  the  night  of  the  17th  to  search  Puthur,   that  «?IT  * 

he  ought  therefore  according  to  the  law  as  it  stands  to  have  applied  to  the  ****r 
Magistrate  for  a  warrant,  that,  as  he  failed  to  do  BO,  his  subsequent  action 
was  ultra  vires,   and  that  as  the  appellants  weie  not  therefore  in  lawful 
custody,  their  escape  from  that  custody  was  not  an  offence 

Against  this  acquittal  the  Public  Prosecutor  (Mr  Powell)  for  the 
Crown  appealed 

Mr    Wvddei'burn  and  Krishnasami  Ayyar,  for  the  accused 

JUDGMENT 

The  Stationary  Sub-Magistiate  of  (Jhidumbuiam  convicted  eighteen 
pariahs  of  Puthur,  who  had  been  arrested  by  officers  of  the  Salt  depart- 
ment on  the  18th  March  1895,  of  having  escaped  from  lawful  custody  on 
the  same  day,  an  offence  punishable  under  Section  224,  Indian  Penal 
Code, 

On  appeal,  the  Head  Assistant  Magistiate  acquitted  them  on  the 
ground  that  the  Salt  officers  had  made  the  ariest  unlawfully,  and  that 
escape  from  such  custody  was  no  offence 

Against  this  acquittal  the  Public  Piosecutor  now  appeals  on  behalf 
of  Government 

It  is  admitted  that  the  Sub-Inspector  of  the  Salt  department  had  no 
other  authority  to  make  the  aiiests  than  that  given  b>  Section  47  of  the 
Madras  Salt  Act,  1889  The  question  is  whether  under  the  circumstan- 
ces, his  action  was  in  accordance  with  the  provisons  of  that  section  It 
empowers  an  officer  of  the  Salt  department  whenever  he  "  has  reason  to 
"  believe  that  contiaband  salt  is  being  kept  in  any  place  and 

11  that  the  delay  m  obtaining  a  search  warrant  will  prevent  the  discovery 
thereof  "  after  certain  formalities  to  search  such  place,  seize  any  contraband 
salt  therein,  and  arrest  any  person  concerned  in  the  keeping  of  such  salt. 
The  Sub-Inspector  has  sworn  that  he  got  information  that  there  was 
contraband  Salt  m  the  paracheri  of  Puthur  about  |"313]  9  P.M  on  the 
17th  March,  that  he  had  no  time  to  get  a  search  warrant  from  the 
Magistrate  before  the  next  morning,  and  that  had  he  waited  until  the 
next  morning  to  obtain  a  search  warrant  the  matter  would  undoubtedly 
have  come  out,  as  twenty  or  thirty  warrants  would  have  to  be 
prepared  by  the  clerks,  and  that  the  salt  would  have  been  destroyed.  He 
admits  that  he  applied  for  police  aid  a  week  previously,  but  says  it  was  to 
aid  in  searching  villages  generally,  and  that  there  were  several  notorious 
villages  in  the  neighbourhood  He  says  he  only  got  definite  information 
of  the  houses  and  the  owner's  names  on  the  night  of  the  17th,  These 
fcatementa  are  not  contradicted  by  any  evidence,  and  we  are  not  disposed 
to  regard  them  as  false  We  think,  hiwever,  that  there  can  be  little 
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doubt  but  that  the  Sub-Inspector  could  have  obtained  the  information 
sooner  had  he  cared  to  do  so,  and  that  in  any  case,  he  could  have  applied 
to  the  Magistrate  for  a  search  warrant  even  after  he  got  the  information, 
and  was  not  justified,  under  all  the  circumstances,  in  making  the  search 
and  arrest  without  doing  so.  The  Sub-Inspector  asked  for  police  aid  a  week 
before  the  17th*  It  was  not,  in  fact,  used  for  any  search  except  that  of 
Puthur.  The  Sub-Inspector's  petty  officer,  Arunachella  Pillai,  knew  that 
there  was  contraband  salt  in  Puthur  Ion  two  or  three  days  before 
tha  17th;  but  he  says  that  he  did  not  tell  tiie  Sub-Inspector  until  the  night 
of  the  17th  and  adds  "  I  do  not  volunteer  information  to  my  Superiors,  but 
"  if  they  ask  me  I  inform  them."  It  seems  to  us  clear  that 'the  Sub- 
Inspector  knew  in  a  general  way  that  there  was  contraband  salt  in  the  para* 
cheri  of  Puthur  for  Some  days  before  the  17th,  and  that  he  could  have  learn- 
ed full  particulars  had  he  chosen  to  enquires  of  his  petty  officer.  It  can  hardly 
be  believed  that  he  was  in  ignorance  that  the  latter  was  in  possession  of 
detailed  information.  The  Sub-Inspector  s-ays  that  during  the  past  four  years 
he  has  conducted  some  two-hundred  searches,  but  has  never  once  applied  to 
the  Magistrate  for  a  warrant.  It  seems  to  us  that  t.his  indicates  the  exis- 
tence of  a  system  whereby  the  intention  of  the  Legislature  is  habitually 
frustrated.  It  is  clear  from  Section  46  of  the  Act  that  it  contemplated 
searches  being  ordinarily  made  under  the  authority  of  warrants  issued  by 
a  Magistrate.  Section  47  was  intended  to  be  availed  of  only  in  cases 
where  "  the  delay  in  obtaining  a  Search  warrant  "  from  a  Magistrate 
would  prevent  thej  discovery  of  the  salt.  The  Act  doefc  not  allow  a  salt 
officer  to  make  a  search  without  warrant  [31i]  because  he  fears  that 
the  publicity  involved  in  askmg  for  a  warrant  will  prevent  the  discovery 
of  the  salt.  He  has  power  to  make  the  search  only  when  the  delay  in- 
volved in  getting  a  warrant  would  prevent  such  discovery.  Apparently, 
however,  the  system  of  this  Sub-Inspector  i&  never  to  get  definite  infor- 
mation until  just  before  the  time  of  the  intended  search,  and  then  to  make 
the  search  himself  without  warrant,  alleging  in  justification  that  the  delay 
in  obtaining  the  warrant  would  lead  to  the  destruction  of  the  salt.  We 
think  that  this  system,  if  it  exists,  as  it  appears  to  do,  is  an  abuse  of  the 
powers  given  by  the  Act  which  calls  for  the  attention  of  Government  and 
of  the  superior  officers  of  the  Salt  department. 

In  the  particular  case  now  before  us,  the  evidence  shows  that  the 
Sub-Inspector  could  have  obtained  the  Magistrate's  warrant  without 
causing  any  delay  whatever  in  conducting  the  search.  The  Sub-Inspector 
received  detailed  information  at  Mannargudi  at  9  P.M.  on  the  17th  March. 
He  and  his  men  did  not  start  for  Puthur  until  2  A.M.  the  next  day.  He 
thus  had  five  hours  wherein  to  have  gone  to  the  Magistrate  and  got  a 
warrant.  The  Magistrate  lived  only  '  one, or  two  furlongs  "  away  from 
where  the  Sub-Inspector  was,  so  that  the  time  that  would  have  been 
required  would  not  have  been  more  than  a  few  minutes.  It  is  suggested 
that  twenty  or  thirty  warrants  would  have  had  to  be  written,  and  that  the 
Magistrate  could»  not  be  asked  to  do  this  at  night  and  without  the  aid  of 
his  clerks.  We  observe  that  there  are  twenty-eight  houses,  and  only 
twenty-eight,  in  the  Puthur  paracheri,  and  all  of  these  were  searched. 
The  Sub-Inspector,  therefore,  had  reason  to  believe  that  there  was  con- 
traband salt  in  every  house  in  the  paracheri,  and  intended  to  search  them 
all.  He  could,  therefore,  have  asked  for  a  Single  warrant  to  search  all 
the  houses  in  the  paracheri.  This  could  have  been  granted  by  the  Magis- 
trate and  written  with  his  own  hand  in  a  few  minutes.  A  Magistrate  is 
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APPELLATE  CIVIL 

Before  Mr    Justice  Shcphard  and  Mr.  Juitice 
Subramania  Ayyar 


JAYINILABDIN    RAVUTTAN    (Counter-Petitioner,    Plaintiff  and 

Purchaser),  Appellant  v    VIJIA  RAGUNADHA  AYYARAPPA 

MAIKAN   OOP  ALAR   (Defendant,    Petitioner),    Respondent  * 

[20th,  23rd  March  and  1st  April,  1896  ] 

Civil  Procedure  Code — Act   XIV  of   1882,  Section  311 — Setting  aside  a  sale  on  the 
ground  of  material  irregularity — Non-disclosure  amounting  to  fraud 

A  creditor  had  obtained  a  decree  on  the  footing  of  a  mortgage  and  in  execu- 
tion brought  the  property  of  his  judgment-debtor  to  sale  At  the  time  of  sale 
the  decree-holder,  who  had  obtained  leave  to  bid,  entered  into  an  agreement 
with  P  to  the  effect  that  if  P  would  dissuade  other  persons  from  bidding,  he  (the 
decree-holder)  would  purchase  the  whole  property  for  Rs  83,000  and  convey  it 
on  certain  terms  to  P  P  thereupon  exerted  his  influence  and  succeeded  in  per- 
suading would  be  purchasers  from  bidding  and  in  consequence  the  property  was 
sold  on  nth  April  1891  for  Rs  83,000,  which  was  a  little  more  than  half  its 
actual  value  The  sale  was  confirmed  on  2O,th  June  1891  and  the  judgment- 
debtor  who  at  the  time  of  the  sale  was  a  minor  under  the  Court  of  Wards,  at- 
tained his  majority  on  2ist  April  1894  and  filed  this  petition  praying  to  set  aside 
the  sale  on  the  I5th  May  1894 

Held,  that  the  omission  on  the  part  of  the  decree-holder  to  disclose  the  agree- 
ment to  the  Court  amounted  to  a  fraud  upon  the  Court  entitling  the  judgment- 
debtor  to  say  that  in  point  of  law  no  leave  to  did  was  granted  and  that  the  [31i] 
withholding  of  information  is  no  less  a  ground  for  cancelling  a  sale  than  actual 
misrepresentation  on  the  part  of  the  applicant  who  becomes  the  purchaser,  and 
that  therefore  the  sale  must  be  set  aside 

[On  appeal,  23  M   227  (P.C.)=27  I  A    17=4  C  WN   228=10  M  L  J,  1,  F,  36  C   226 
(230)=9  CLJ    244=13  CWN    18=4  MLT    421] 

APPEAL  against  the  order  of  C.  Venkobachariar,  Subordinate  Judge 
of  Tanjore,  pa&sed  on  civil  miscellaneous  petition  No  487  of  1894 

The  petitioner  (defendant)  in  original  suit  (No.  85  of  1882)  presented 
a  petition,  dated  15th  May  1894  undei  Section  311  of  the  Code  of  Civil 

*  Appeal   against  Order   No    131   of    i89s. 
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always  on  duty,  and  must  be  prepared  to  act,  on  urgent  occasions,  at  other 
than  the  ordinary  office  hours.  We  think  that  in  the  present  case  no  delay 
ought  to,  or  would  have  resulted,  had  the  Sub-In&pector  applied  to  the 
Magistrate  for  a  warrant.  That  being  so,  he  was  bound  by,  law  to  have 
obtained  the  warrant  before  making  the  search,  and  the  search  without 
warrant,  and  the  arrests  which  followed  it,  were  both  illegal.  We  cannot 
admit  the  contention  of  the  Public  Prosecutor  that  the  exercise  of  the 
power  given  by  Section  47  is  "  left  entirely  to  the  discretion  "  of  the  [318] 

officer  concerned,  and  that  the  Wrongful  exercise  of  the  discretion  does  not       

make   the   arrest   invalid.     The   officer  haft  power  only   within  the   limits       |9  M 
allowed  by  law,  and  must  exercise  his  powers  strictly  in  accordance  with       3lo=_-i 
law      When  he  fails  to  do  so  his  action  is  illegal,  and  the  arrest  is  unlawful.     M .  L.  J, 
If  the  arrest  is  unlawful,   there  is  no  offence  under  Section  224,   Indian      173-1 
Penal  Code,   in  escaping  from  it      In  the  present  case  we  find  that  the      iqt^l 
Sub-Inspector  failed  tq  comply  with  the  law,   and  that  his  arrest  of  the       Weir 
accused  was  unlawful      They  were,   therefore,   rightly  acquitted,    and  we        933. 
dismissed  this  appeal. 
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Procedure,  asking  the  Subordinate  Court  of  Tanjore  to  set  aside  the 
APRIL!,  auction  sale,  dated  llth  April  1881  of  a  portion  of  his  aamindari  for  a  debt 
of  about  Rs.  42,306  incurred  by  his  father,  which  sale  was  confirmed  on 
29th  June  1891.  At  the  time  of  the  sale  petitioner  was  a  minor  under 
the  Court  of  Wards  and  attained  his  majority  on  21st  April  1894,  The 
petition  was  opposed  by  Jayinilabdin  (the  auction  purchaser)  as  oounter- 

petitioner.     The  following  objections  to  the  validity  of  the   auction-sale 

It  M,  315.  were  relied  upon  by  the  petitioner. 

(1)  That  the  sale  took  place  before  the  expiration  of  thirty  days  from 
thft  dates  on  which  the  sale  notices  were  Alleged  to  have  been  published  in 
the  villages  (the  dates  of  publication  in  the  villages  were  18th  and  15th 
March  1891). 

(2)  That  the  proclamations  of   sale  were  not  as  a  matter  of  fact 
published  in  the  villages. 

(3)  That  the  interest  of  the  Zarnindar  in  the  villages  was  not  pro- 
perly described  in  them. 

(4)  That  on  the  date  of  sale  an  agreement  was  entered  into  between 
Papanad  Zamindar  and  Jayinilabdin ,  in  consequence  of  which,  intending 
purchasers  were  dissuaded  from  bidding  at  auction. 

(5)  And  lastly  that  the  petitioner  sustained  damages,  as  the  villages 
were  sold  for  prices  much  below  what  they  were  worth. 

The  counter-petitioner  denies  that  there  was  any  fraud  in  the  sale,  and 
says  that  it  took  place  after  thirty  days  from  the  date  of  the  affixing  of  the 
notification  of  sale  in  the  Court-house,  and  that  the  notifications  were  pub- 
lished in  the  villages.  He  further  states  that  he  did  not  difcsuade  intend- 
ing purchasers  from  bidding  at  auction,  that  he  entered  into  no  agreement 
with  Papanad  Zamindar,  that  there  was  no  agreement  that  he  should 
purchase  the  villages  for  low  prices,  that  the  prices  fetched  were  fair,  and 
that  petitioner  suffered  no  damage.  It  is  contended  further  that  the 
petition  is  barred  and  that  it  is  unsustainable. 

[317]  With  regard  to  the  point®  thus  raised  for  decision  the  Subor- 
dinate Court  found  that  the  proclamation  of  sale  was  made  and  duly  pub- 
lished in  the  villages;  but  that  there  was  material  irregularity  within  the 
meaning  of  Section  311,  Civil  Procedure  Code,  inasmuch  as  thirty  days 
did  not  intervene  between  the  posting  up  of  the  proclamation  in  the  vil- 
lages and  the  date  fixed  for  the  Bale.  He  held  on  the  authority  of  Taaad- 
duk  Rasul  Khan  v.  Ahmad  H  us  sain  (1)  and  Arunachellam  v.  Arunachel* 
lam  (2)  that  though  this  material  irregularity  occurred,  the  sale  ought  not 
to  be  set  aside  in  the  absence  of  proof  of  substantial  damage  of  the  peti- 
tioner. As  to  the  third  objection  the  Subordinate  Judge  found  that  the 
interest  of  the  Zamindar  in  some  of  the  villages  was  not  properly  described 
in  the  sale  proclamations,  but  held  on  the  authority  of  Glphert*  v.  Mahahir 
Penhad  Singh  (3),  Arunachellam  v.  Arunachellam  (2)  that  this  was  not  a 
sufficient  ground  for  setting  aside  the  sale.  He  also  held  that  it  was  not 
proved  that  this  irregularity  caused  any  damage  to  the  petitioner.  As  to 
the  fourth  ground  of  objection  the  Subordinate  Judge  held  that  the  agree- 
ment (Exhibit  C)  was  made  on  the  date  of  sale  between  Papanad  Zamin- 
dar and  Jayinilabdin  (counter)  petitioner  as  follows:  — 

"  Agreement  executed  on  the  6th  April  1891  to  Sabhap.iti  Piliai  Avergal 
son  of  Sivachithambaram  Piliai  of  Kilappaluvoor  of  Trichinopoly  District, 
residing  in  Maharnombu  Chavadi,  Pookkara  Street,  Third  Division,  Tan- 
jore,  by  Chinnayya  Rowther  alias  Zainoolabdin*  Bowther,  son  of  Mohamed 

(i)  21  C.  66.  (3)  12  M.  19.  (3)  10  I.A.  25. 
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Meera  Rowther,   residing   at  Okkur,   Pattukottai  taluk,   Tanjore   District,       mumm 
Execution  petitions  having  been  put  in  for  the  purpose  of  the  realization   APRIL  1. 
of  the  decree  amounts  in  these  two  suits,  namely,  original  suits  Nos.  85  of       __ 
1882  and  21  of  1883  on  the  file  of  the  Subordinate  Court  of  Tanjore,  the     APPEL- 
deorees    whereof    hold    liable    these    eight  villages  as  hypotheca,  namely,       LATE 
Karakkottai,  Kambarkovil,   Omakkavayal,  Kuttangudi,   Irambavayal,   Siru-     Qvii^ 

kottaiyur,    Vennathur   and   Kodamangalam    comprised    in    the   Zamindan        

of  Singavanam  of  Fattukottai  taluk,  this  day  has  been  set  down  for  It M. Jiff. 
the  Bale  of  the  said  eight  villages  which  are  held  liable  for  the  decrees 
Consequently,  if  I  should  purchase  the  said  villages  at  auction  sale  as 
agreed  upon  in  our  conversation,  I  shall,  as  per  request  made  by  you  to 
m.e,  convey  to  you  at  your  expense  the  said  eight  villages  to  be  purchased 
[318]  at  auction  sale  on  my  receiving  from  you  payment  in  cafeh  on  any 
date  within  one  year,  Bs  85,000  being  the  price  of  the  said  eight  villages 
as  agreed  to  now,  together  with  interest  thereon  at  three-fourth  per  cent. 
per  mensem  from  this  day  to  the  1st  Apnl  of  the  ensuing  year  1892,  that 
is  to  say,  within  one  year  and  every  sort  of  expenditure  incurred  in  res- 
pect of  the  said  villages  with  interest  thereon  at  the  late  aforesaid,  If 
any  other  than  myself  should  purchase  at  auction  some  (any)  of  the  said 
eight  villages,  the  sale  amount  in  respect  of  the  villages  which  may  be  so 
purchased  at  auction  shall  be  deducted  from  the  said  sum  of  Us.  85,000 
and  the  remaining  sum  together  with  interest,  &c  ,  thereon  as  set  forth 
above  shall  on  payment  on  any  date  within  one  year  be  received  by  me 
ai}d  the  villages  which  may  be  purchased  by  me  at  auction  will  be  con- 
veyed to  you1  If,  as  Bet  forth  above,  the  amount,  &c  ,  be  not  paid  and  sale 
deed  obtained  within  one  year,  this  agreement  shall  stand  null  and  void  " 

The  Subordinate  Judge  held  that  the  above  agreement  was  made  for 
the  benefit  of  the  Papanad  Zammdar  and  counter-petitioner,  and  that  in 
consideration  of  the  counter-petitioner  consenting  to  reeonvey  the  villages 
if  he  should  purchase  them,  the  Papanad  Zamindar  undertook  to  prevent 
bidders  from  competing  with  him  in  the  auction,  and  that  the  agreement 
was  verbal  and  was  a  condition  precedent  to  the  agreement  (Exhibit  C). 

With  regard  to  the  value  of  tjie  villages  the  Subordinate  Judge  found 
that  they  were  worth  1J  lakhs  of  rupees  or  about  Rs  70,000  more  thnn  the 
amount  realized  by  the  auction,  and  that  this  loss  was  attributable,  not  to 
pure  accident,  bufc  to  want  of  fair  competition  in  the  auction  due  to  the 
compact  between  the  Papanad  Zamindar  and  counter-petitioner  to  dia- 
suade  people  from  bidding. 

The  Subordinate  Judge  therefore  set  aside  the  sale  on  the  condition  of 
petitioner  paying   Rs.    83,000  due  to   the     counter-petitioner    within     six 
from  the  date  of  his  order  (15th  March  1895)      Each  party  to  bear 
r  own   costs. 

Both  parties  appealed  to  the  High  Court.  The  counter-petitioner 
against  the  order  setting  aside  the  sale  in  civil  miscellaneous  appeal  No. 
JSJ  of  1896  and  the  petitioner  against  the  order  to  pay  Rs  88,000  within 
ei?  months  in  civil  miscellaneous  appeal  No.  120  of  1895. 

The  other  points  argued  appear  sufficiently  from  the  order  of  the  High 
Court. 

[819]  Bhaahyam  Ayyangar  and  Deail-achariar,  for  appellant 

Puttabhifama  Ayyar,  for  respondent, 

ORDER. 

The  appellant  is  the  purchaser  of  eight  villages  sold  on  the  llth  April 
1891  at  an  auction  sale  held  in  execution  of  decrees  passed  against  the 
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IBM      respondent  and  bis  father.     The  respondent,  who  was  at  the  date  of  late 

APRIL  I.  a  m^nor'  ^as  obtained  an  order  setting  aside  the  sale,  and  against  that  order 
_   "  this  appeal  is  brought. 

APPEL-  The  material  facts  found  by  the  Subordinate  Judge  and  forming  the 

LATE      ground  for  his  order  are  as  follows:  — 

.  CHOI*.  One  of  the  decrees,   in  execution  of  which  the  Hale  was  held,  was 

— -      a  mortgage  decree  obtained  by  the  appellant  himself.    The  amount  due 

ft  M.31S.  under  that  decree  at  the  time  of  the  sale  was  about  Bs.  60,000.  The 
other  decree  was  held  by  a  third  person  whose  agent,  as  it  will  appear,  was 
Sundaram  Ohetti.  The  amount  due'  under  that  decree  was  about 
Rs.  17,000.  On  the  day  for  which  the  sale  was  advertised,  the  dth  of  April, 
an  agreement  was  made  between  the  appellant  and  a  person  representing 
the  Papanad  Zamindar  to  the  effect  that  the  former  should  purchase 
the  whole  property  for  Rs.  85,000  and  convey  it  on  certain  terms  to  the 
Zamindar.  On  the  same  day  the  appellant  obtained  from  the  Court  leave 
to  bid.  So  far  there  is  no  doubt  as  to  the  facts.  But  the  Judge  further 
finds  that  it  was  part  of  the  agreement  between  the  Zamindar  and  the 
appellant  that  the  Zamindar  shall  dissuade  other  persons  from  bidding  at 
the  auction  and  that  the  Zamindar  acted  in  accordance  with  the  under- 
taking with  the  result  that  the  eight  villages  were  finally  knocked  down 
to  the  appellant  at  an  aggregate  price  which  was  substantially  below 
their  real  market  value.  The  price  which  the  appellant  paid  was 
Rs.  78,070,  with  the  expenses  of  sale  and  the  like  amounting  to  Rs.  83,000. 
The  real  value  of  the  property  is  according  to  the  Judge's  estimate  about 
Rs.  1,50,000.  This  e&timate  is  attacked  by  the  appellant's  vakil  mainly  on 
the  ground  that  the  statement  (Exhibit  XXXI)  on  which  the  Subordinate 
Judge  relies  under-estimates  the  proportionate  peishkash  payable  by  t.he 
eight  villages.  The  evidence  with  regard  to  the  statement  which 
purports  to  show  the  income  of  the  villages  for  five  years  and  the  peish- 
kash payable  on  each  is  not  altogether  satisfactory.  The  witness 
who  speaks  to  it  does  not  say  for  what  purpose  it  was  prepared, 
nor  does  he  mention  the  materials  on  which  he  worked.  It  must  be' 
[320]  assumed  that  the  calculation  of  the  peishkash  payable  by  the  pur^ 
chaser  is  correct,  and  that  accordingly  the  figure  given  in  Exhibit  XXXI 
is  much  lower  than  it  should  be.  The  inference  naturally  arising  is  that 
the  other  figures  representing  the  income  are  also  too  low.  We  cannot 
accede  to  the  suggestion  that  we  must  accept  the  figures  representing  the 
income  as  correct  and  reject  the  figures  supposed  to  represent  the  peifth- 
kash,  and  thus  arrive  at  the  conclusion  that  the  net  income  of  the  villages 
is  less  than  what  Exhibit  XXXI  would  make  it  appear  to  be.  There  is, 
however,  other  evidence  in  support  of  the  Subordinate  Judge's  finding. 
There  is  the  evidence  of  the  same  witness  who  speaks  to  Exhibit  XXXI, 
namely,  the  late  manager  under  the  Court  of  Wards,  with  reference  to 
another  statement  nfade  by  him  regarding  the  value  of  the  villages.  Hi* 
evidence  with  regard  to  this  statement  in  which  the  value  Is  put  at  6 
figur^  exceeding  Rs.  1,50,000  is  much  more  satisfactory.  There  is 
other 'evidence  as  to  the  prices  which  witnesses  say  they  were  prepared  to 
give  for  single  villages,  and  there  is  the  circumstance  of  large  claims  being 
made  by  the  appellant  for  melvaram  payable  in  respect  of  some  of  the 
villages.  On  the  whole  there  is,  in  our  opinion,  ample  evidence  to  support 
the  Judge's  finding  as  to  the  value  of  the  villages. 

In  regard  to  the  other  matters  of  fact  fen  which  the  Subordinate 
Judge  has  recorded  findings  we  also  agree  with  him.  The  sale  began  on 
the  6th  April  and  each  village  was  put  up  as  a  separate  lot.  No  village 
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was  sold  on  that  day,  buL  the  biddings  weie  by  ordei  ot  the  Court  carried  IBM 

on  from  day  to  day  till  the  llth,   when  finally  all  the  eight  villages  were  AjpIUi  I. 

Bold  and  bought  by  the  appellant      This  seemingly   extraordinary   way  of  _^ 

conducting  a  sale  is  said  not  to  be  unusual      Looking  at  die  reports  of  the  APPEL. 

bids  on  the    llth  of  April,   which  ot  course  was  the  omy  da^   on   which  IATE  " 

serious  bids  were  made,  we  find  that  in  the  case  of  Kambarkovil,  Ilamba-  Civ^ 

vayal,   Kodamangalam,   Karagottai   and   Sirukottaiyur  there  was  only   one  *   _ 

bidder  besides  the   two  decree-holders,   one  of   whom   was  icpresented   by  I9  M  315 
Sundaram   Chetti      In  the    case   of    Vennattur   those   two   wrere   the   only 
bidders      In  the  case  of  Kuttangudi  there  were   two  other  bidders      J^or 
the  most  valuable  village  Karakottai  the  two  deciee-holders  were  the  only 
bidders  whose  bids  could  be  regarded   as   serious 

Sheik  Ismail  Sahib  was  one  of  the  moat  frequent  biddeis  The 
account  he  gives  ot  himself  when  examined  as  a  \\itne>s  tor  the  |321J 
respondent  IB  not  veiy  satisfactory,  and  it  seems  doubtful  whether 
in  his  bids  he  really  meant  business  Sundaram  Chetti,  the  agent  ot  the 
other  decree-holdei,  was  not  examined,  and  it  is  not  ceil.am  whether  Jus 
employer  had  obtained  leave  to  bid  The  probability  is  that  the  bids  were 
made  merely  with  the  viewT  of  raising  the  price  to  such  a  figure  as  to  secure 
the  payment  of  the  debt  clue  under  that  decree  as  wrell  RK  the  debt  due 
to  the  respondent  This  remaikable  absence  of  competition,  notwithstand- 
ing the  fairly  full  attendance  at  the  auction,  might,  if  otherwise  unexplained, 
be  attributed  to  the  fact  that  there  were  two  deciee-holders  in  the  field 
But  there  is  evidence  that  effort  was  made  to  prevent  competition  Theie 
is  the  evidence  of  several  persons  present  at  the  sale  whom  the  Judge  has 
believed  Their  story  is  strongly  corroborated  as  well  by  the  evidence 
with  regard  to  the  terms  on  which  the  agreement  of  the  6th  April  was 
made,  especially  the  evidence  of  the  District  Registrar,  as  by  the  fact  that 
the  public  did  abstain  from  competing  There  IB  in  addition  the  significant 
fact  that  the  vakil  Snnivasa  Pillai  is  not  prepared  to  deny  positively  the 
conversation  to  which  the  District  Registrar  speaks 

The  question  then  is  whether,  on  the  facts  as  found  by  the  Subordi- 
nate Judge,  the  order  wras  nghtl>  made  The  order  IB  made  under  Section 
311  of  he  ode,  and  it*  is  based  on  the  ground  of  irregularity  in  the  con- 
duct of  the  sale  In  our  opinion  there  has  been  no  irregularity  within  the 
meaning  of  the  section  No  charge  is  made  against  the  person  conduct- 
ing the  sale  The  charge  IB  made  against  the  respondent  and  those  who 
acted  in  concert  with  him,  and  it  amounts  to  this,  that  they  acted  in  such 
a  way  as  to  prevent  the  best  price  being  obtained  and  thus  caused  loss 
to  the  judgment-debtor  So  far  as  this  particular  charge  is  concerned  we 
are  further  of  opinion  that  it  does  not  amount  to  a  charge  of  fraud  Put- 
ting aside  for  the  present  the  fact  that  the  purchaser  was  the  decree-holder 
and  confining  our  attention  only  to  the  agreement  made  before  and  the 
conduct  of  the  parties  at  the  sale,  wre  do  not  think  that  anj  fraud  was  estab- 
lished. There  is  some  authority  for  the  position  that  an  agreement 
between  two  persons  not  to  bid  against  each  other  ^vill  constitute  sufficient 
ground  for  opening  the  biddings  (Bigelow  on  Fraud,  p.  580  Parhnyoji- 
pon  v*  Narayana  (1)  founded  on  Sugden's  "  Vendors  and  Purchasers,1' 
[322]  old  edition,  p  93  )  But  according  to  the  better  opinion,  that  is  not 
good  law.  It  w.as  distinctly  held  in  "  In  ™  Carew's  Estate  Act  "  (2)  that 
such  an  agreement,  made  wtth  the  view  of  dividing  the  land  between  the 
two  parties  to  it,  was  no  ground  for  setting  aside  the  sale  (see  Doorga  Singh 
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1S96      Vt  ^kao  Penhad  Singh  (1)  ).     The  object  of  such  an  agreement  and  the 

APRIL  1.  means  by  which  the  object  is  gained  are  alike  lawful  and  innocent,  and  the 

....       *  number  of  persons  who  enter  into  the  agreement  can  make  no  difference. 

APPEL-    ^  *8  no*  suggested  that  there  was  any  intimidation  practised  or  any  obs- 

UfiE      ^ruction  offered  to  possible  bidders,  nor  again  is  it  said  that  any  misre- 

ClVlL*     presentations    were    made    at    the    auction    in  order  to  deter  people  from 

_      bidding.     Probably  the  zemindar  is  a  man  of  influence  in  the  neighbour- 

It  M.31S.  hood  and  there  was  some  sympathy  for  the  family  of  the  judgment-debtor. 

These  circumstances,  together  with  *>he  presence  of  the  decree  -holders  as 

bidders,  account  for  the  facility  with  which  other  rivals  were  kept  out  of 

•the  field.     The  means  by  which  competition  was  discouraged  4it  the  auction 

were    clearly    of    an    innocent    character.     In    employing    them,     as    in 

making  the  agreement  with  zemindar,   the  purchaser  did  not  go  beyond 

the  limit  of  what  he  was  entitled  to  do  in  orde*  to  make  a  good  bargain. 

(Mogul  Steamship  Company  v.  McGregor,  Gow  A  Co.  (2).) 

The  case,  however,  against  the  purchaser  assumes  a  different  com- 
plexion when  it  i&  remembered  that  he  was  not  a  stranger  to  the  property, 
but  a  mortgagee  holding  a  decree  who,  without  special  leave  to  bid,  could 
not  become  purchaser.  The  case  illustrates  the  importance  of  exercising 
the  discretion  to  grant  leave  sparingly,  and  only  in  cabes  where  it  is  made 
clear  that  the  sale  will  be  advantaged  thereby.  Ordinarily  it  is  not  to  the 
advantage  of  a  sale  that  a  person  who  has  enjoyed  Special  opportunities  of 
knowing  the  property  and  its  value  should  be  allowed  to  compete  with 
strangers.  They  are  naturally  led  to  think  that  his  bid  represents  the 
extreme  value  of  the  property  (Tennant  v.  Trenchard  (8)  ). 

The  agreement  of  the  6th  April  was  clearly  material  to  the  consider- 
ation of  the  question  whether  leave  to  bid  should  be  granted.  The  effect 
of  the  agreement  was  practically  to  preclude  the  appellant  from  going 
beyond  Rs.  85,000.  It  was  supposed  to  bo  made  for  the  benefit  of  the 
judgment-debtor,  and  the  friends  of  the  [823]  latter  concurred  in 
it  on  that  supposition  But  it  is  plain  thnt  in  reality  the  agreement,  if 
carried  out,  left  the  judgment-debor  at  the  mercy  of  the  zemindar.  Had 
he  become  the  purchaser,  he  could  not  have  been  compelled  to  convey  the 
property  to  the  judgment  -debtor.  The  arrangement  was  of  such  a 
nature  that  it  could  not  poshibly  have  been  countenanced  by  any  Court 
having  regard  to  the  interest  of  the  minor  judgment  -debt  or.  It  is  admitted 
that  nothing  was  said  about  it  when  application  for  leave  was  made  That 
the  agreement  was  in  existence  at  that  time  there  is  no  manner  of  doubt. 
In  our  opinion  the  omission  on  the  appellant's  part  to  disclose  the  agree- 
ment to  the  Court  amounted  to  a  fraud  upon  the  Court  entitling  the  judg- 
ment-debtor to  say  that,  in  point  of  law,  no  leave  to  bid  was  granted. 
The  case  is  one  in  which  there  was  a  duty  incumbent  on  the 
appellant  to  disclose  all  the  circumstances  within  his  knowledge  bearing 
on  the  question  of  the  expediency  of  his  being  allowed  to  bid. 
Without  such  disclosure  it  is  impossible  for  the  Court  to  exercise  its 
discretion.  The  withholding  of  information  is,  in  our  judgment,  no  less 
a  ground  for  cancelling  a  sale  than  actual  misrepresentation  on  the  part 
of  the  applicant  who  becomes  the  purchaser.  In  the  foregoing  remarks 
we  have  laid  no  stress  on  the  fact  that  the  judgment-debtor  was  a  minor. 
We  have  only  assumed  that  there  was  no  consent  on  his  part,  a  6  a  perosn 
tui  juris  to  the  arrangement  under  which  the  sale  took  place.  Obviously 
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a  judgment -deb  tor,  who  being  of  full  age,  had  consented  to  the  arrange- 
ment,  could  not  afterwards  have  challenged  the  sale.     But  the  judgment-    ^ 
debtor  wus  a  minor  and  he  IB  entitled  to  challenge  the  sale  if  it  IB  shown   APBIL 
that  Jbis  interests  were  not  duly  protected  by  those  whose  duty  it  was  to 
have  regard  to  them.     If,   independently  of  any  decree,   the  minor's  pro- 
perty  had  been  put  up  to  auction  and  bought  by  the  mortgagee  under  an 
arrangement  similar  to  that  actually  made,  there  can  bu  no  doubt  that  on 
his  coming  of  age  the  mortgagor  would  have  been  entitled  to  repudiate  the        M 
transaction.     Had  the  guardians  of  the  minor  done  their  duty  by  him,   H    19M-*15- 
reserve  price  would  probably  have  been  fixed  on  the  property,   the  appli- 
cation of  the  decree-holder  for  leave  to  bid  would  have  been  resisted,  and 
they   certainly    would  not   have   acquiesced   in   a   plan   BO   perilous   to   the 
minor's   interest   as   that   which    with   their    approval,    was   conceived   and 
carried  out      For  these  reasons  we  agree  that  the  sale  must  be  set  aside 
[824]    Both   the   above   questions  may,    in   our   judgment,   be   properly 
raised  between  the  judgment-debtor  and  purchaser  who  is  a  party  to  the 
decree 

In  modification  of  the  order  appealed  against  we  direct  as  follows   — 
Unless  the  respondent  pays  into  Couit  the  sum  of  Us    83,000  within 
one  week  from  the  reopening  of  the  Subordinate  Court,  the  eight  villages 
must  be  advertised  again  for  sale  to  the  highest  bidder  at  the  upset  price  of 
lls.  83,000      The  effect  of  this  will  be  that,  if  there  IB  no  higher  bidder,  the 
appellant  will  be  held  to  his  bargain      As  the  appellant  has  been  in  posses 
sion  lawfully,  he  is  entitled  to  the  mesne  profits  in  lieu  of  interest  up  to  the 
date  of  payment  or  that  of  the  fresh  sale  if  any      Theie  will  bo  no  order 
against  the  appellant  with  regard  to  mesne  piofits  nor  any  in  IIIH  favour  as 
to  uiterpflt      Each  party  to  bear  his  own  costs  of  the  appeal 
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Before  Mr    Justice  Shrphard  and  Mr    Justice  Subianiama  Ayyar 


TIRUMALASWAMI  AYYANGAR  (Plaintiff),  Appellant  v 

TJHUMALAI   GOUNDAN   AND  ANOTHER   (Defendant »), 

Respondents*      [23rd    April,    1896  ] 

t'attn,  grant  of — Effect  of  reversal — Appeal  to  Board  of  Revenue 

The  grant  oi  a  palta  by  a  Collector  is  conditional  on  the  result  of  an  appeal 
against  such  grant  to  the  Board  of  Revenue 

[R,  2V  M    461   (465)  =  I   \fLT    278] 

SECOND    appeal    against    the    decree    of    T     Weir,    District  Judge    of 
Coimbatore,    in   appeal   Suit   No     39   of   1893,    reversing   the   decree   of   Q 
Eamaswami     Ayyar,     District     Munsif     of     Coimbatore,    in   original    suit 
No.  206  of  1891 

Suit  for  possession  of  lands  and  damages  for  loss  of  produce 

The  facts  of  the  case  were  aa  follows  — 

The  plaintiff  and  first  defendant,  both  darkhasted  in  or  about  June 
1887  for  the  lands  in  dispute.  The  Tahsildar  appear^  to  [328]  have  been 
of  opinion  that -the  plaintiff,  Tirumalaswami  Ayyangar,  had  a  preferential 
right  to  the  lands,  but  passed  no  order  on  the  sub]ect,  confining  himself 
to  a  recommendation  to  this  effect 

*  Second  Appeal  No    523  of  1895. 
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The  then  Collector,  being  at  the  time  on  jamabandi,  did  not  accept) 
the  Tahsildar's  recommendation,  but  held  that  first  defendant,  Tirumala 
Goundan,  had  the  preferential  right  and  ordered  that  the  land  must  be 
given  to  him  (Exhibit  III). 

The  Collector's  decision  (Exhibit  III)  that  the  lands  should  be  given 
to  first  defendant  is  dated  9th  June  1887.  On  the  22nd  June  following  a 
patta  was  accordingly  issued  in  the  name  of  the  first  defendant.  On  the 
llth  August  1887  the  first  defendant  sold  the  land  to  second  defendant 
viuder  the  sale  deed  (Exhibit  I).  ; 

In  the  meantime,  the  plaintiff  had  preferred  an  appeal  against  the 
Collector's  decison  awarding  the  land  to  first  defendant  to  the  Board  of 
Revenue.  The  appeal  was  pending  before  the  Board  ri  Revenue  until 
March  1888.  On  12th  March  1888  the  Board,  after  considering  the  report 
of  the  Collector  and  Head  Assistant  Collector  (Exhibit  H  on  the  record) 
passed  a  resolution  that  the  lands  darkhaSted  for  be  given  to  the  plaintiff 
Tirumalnsw'ami  Ayyangar.  The  plaintiff  having  been  refused  possession 
by  the  second  defendant,  has  brought  this  suit  to  establish  his  right  and 
the  District  Munsif  has  given  him  a  decree. 

The  District  Judge  held  that  the  Board  of  Revenue  were  precluded 
from  interfering  in  appeal  with  the  patta  presented  to  the  first  defendant 
by  the  Collector  by  the  fact  that  that  patta  had  already  issued  on  the 
following  grounds:  — 

"  In  Collector  of  Salem  v  Rangappa  (I)  the  High  Court  accept  the 
view  that  on  a  construction  of  the  Board's  own  Standing  Order  a  patta 
can  be  (ought  to  be)  issued  only  after  the  expiration  of  the  time  allowed 
for  appeal.  In  this  case  the  patta  was  issued  as  a  fact  on  22nd  June, 
that  is,  thirteen  days  after  the  date  of  the  Collector's  decision.  The 
patta  may  be  taken  to  have  been  wrongly  or  mistakenly  issued,  that  is 
to  say,  in  apparent  disregard  of  the  rules;  but  as  a  matter  of  fact 
it  was  issued,  and  it  was  issued  by  a  competent  authority,  viz.,  Collec- 
tor To  apply  the  language  of  that  case  to  the  present  case  it  may  be 
that  the  Collector  would  not  have  issued  the  patta  had  he  paid  a  due 
regard  to  the  rules,  but  he  did,  as  ft  fact,  [828]  issue  it.  This  being 
so,  the  decision  in  Collector  of  Salem  v.  Rangappa  (1)  seems  clearly  in 
point,  viz.,  that  such  a  mistake  (that  is,  one  not  arising  from  fraud  or 
incompetency  and  the  like)  does  not  justify  the  cancelment  of  a  patta 
issued  by  a  competent  officer  in  favour  of  one  who  has  come  into 
occupation  of  the  land  under  it." 

With  regard  to  the  contention  that  the  patta  was  only  issued  con- 
ditionally he  held:   "    I  am  unable  to  find,  however,  that  there  is  any- 
4  hing  in  the  evidence  beyond  the  fact  that  an  appeal  might  be  made  to 
'  show  that  the  patta  in  the  present  ca&e  was  issued  conditionally. 

"  A  subsequent  order  of  the  Board,  dated  10th  June  1892,  expressly 
1  providing  that  pattas  granted  by  subordinate  officers  shall  be  considered 
'  conditional,  cannot  have  retrospective  effect,  and  the  fact  that  such  an 
'  order  was  found  necessary  affords,  it  may  be  Said,  some  additional 
'  grounds  for  the  view  that  grants  of  pattas  theretofore  made  were  not 
1  held  to  be  conditional." 

The  decree  of  the  plaintiff  was  therefore  reversed  with  costs. 

Plaintiff  preferred  this  second  appeal. 

Mr.  Parthaaaradhi  Ayyangar,  for  appellant. 

Desikachariar  and  Seshachariar,  for  respondents. 

(i)  u  M.  404. 

*** 
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JUDGMENT. 

In  our  opinion  the  grant  of  a  patta  must,  as  long  RB  an  appeal  against 
the  decision  of  the  Collector  remains  possible,  be  held  to  be  conditional 
and  subject  to  the  result  of  the  appeal  Here  an  appeal  was  presented 
within  due  time,  and  ft  was  illtimately  successful  Even  under  the 
old  Standing  Order  (Collector  of  Salem  v  Rangappa  (1)  )  this  is  clearly 
implied 

We  must  reverse  the  decree  of  the  District  Judge  and  remand  the  ap- 
peal for  disposal  on  the  other  issues 
Costs  to  abide  and  follow  the  result 


19  M,  327 

[327]  APPELLATE  CIVIL 
Before  Mr.  Justice  Shephard  and  Mr   Justice  Subramania  Ayyar 


ARUNACHELLA  CHETTI   (Plaintiff),   Appellant   v     SITHAYI  AMMAL 
AND  ANOTHER  (Defendants),  Respondents  *     [20th  April,  1896  ] 

Mortgagee   and   mortqaqor — Riqht    of  mortgagee   in   possession   to    execute   repairs — 
transfer  of  Property  Att  IV  1882,   Section  72 

Transfer  ol  Property  Act,  Section  72  (b)  does  not  permit  a  mortgagee  in  pos- 
session to  effect  improvements  Consequently  in  a  suit  for  redemption  the  costs 
of  such  impiovcmcnts  cannut  be  legally  charged  against  the  mortgagor  seeking 
lo  redeem 

|Di«»,  10  A  L  J    124=lh  Iml    Cns    035,  R.,  9  OC    IK  (23)  ] 

SECOND  appeal  against  the  deeiee  of  M  B  Sundtmi  Ran,  Subui- 
clinate  Judge  of  llellary  and  Salem,  in  appeal  suit  No  40  of  1804,  modify- 
ing the  deci ee  ol  Y  Krishna  Rau,  District  Munsif  oi  Salem,  in  onginal 
suit  No  535  ot  1893 

The  plaint  set  forth  that  plaintiff  sold  the  plaint  house  to  the  defend- 
ants on  the  25th  April  1889  for  Rs  600  and  delivered  possession  to 
them;  that,  on  the  Same  day,  the  defendants  executed  an  agreement  to 
plaintiff  stipulating  that,  if  the  plaintiff  paid  the  said  Rs  600  lm<  ];  to 
defendants  on  anv  dm  within  llnee  \eins  from  the  date  of  the  agreement, 
the  defendants  should  at  once  deliver  possession  of  the  house  to  the 
plaintiff,  thai,  MS  the  IK, use  \\tis  \\orth  IN  HOO  at  the  time  of  the  sale 
and  as  the  sale  and  agreement  were  executed  at  the  same  time,  the  sale 
was  made  subject  to  the  conditions  mentioned  in  the  agreement,  that, 
within  the  three  years  aforesaid,  \  c  ,  on  the  8th  April  1892,  the  plaintiff 
was  ready  to  pay  R&  600  to  the  defendants  and  asked  the  defendants 
to  come  to  the  legistmr's  office,  receive  the  said  amount  and  execute  u 
reconveyance  to  the  plaintiff,  hut  the  defendants  made  delay  with  a 
fraudulent  intention  and  said  that  the  sale  deed  \vas  mortgaged  to  a  third 
party  and  that  they  would  at  once  redeem  the  moitguge  and  then  execute 
the  sale  deed,  that  plaintiff  was  then<  and  now  is  ready  to  pay  the  said 
amount,  and  that,  subsequently,  the  plaintiff  a^ked  the  defendants  to 
receive  the  said  amount  and  to  execute  the  conveyance,  but  the  defendants 
have  not  done  so  Hence  the  suit  to  compel  the  defendants  to  execute 
[828]  a  reconveyance  of  the  house  to  the  plaintiff  after  receiving  Rs  600 

*  Second  Appeal  No    413  of   1895 
(i)  12  M  404. 
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The  defendants  admit  the  execution  of  the  agreement,  but  deny  the 
APRIL     other  allegations  in  the  plaint. 

20.  They  further  alleged  that  after  the  expiry  of  the  term  plaintiff  was  told 

--      the  house  needed  repairs  and  was  asked  if  he  would  repay  the  mortgage 

APPEL-    and  take  it  back;  but  that  plaintiff  said  he  did  not  want  it,  that  defendant* 

LATE      have  repaired  the  house  at  the  cost  of  Rs.  200,  and  that  if  it  be  found  that 

CIVIL,     f'he  house  should  be  roconveyed  to  plaintiff,  he  be  ordered  to  pay  Ks.  200 

..  ,  to  defendant  for  the  cost  of  lepairs  which  were  indispensable. 
If  M.  327.  r  The  Munsif  found  that  the  agreement  in  question  amounted  to  a  mort- 
gage and  that  the  present  Suit  was  a  suit  for  redemption,  and  finding  that 
'repairs  to  the  extent  of  &s.  200  had  been  executed,  decread  that  on  pay- 
ment of  the  principal  sum  due  under  the  agreement,  together  with  Rs.  200, 
the  cost  of  the  repairs,  wiftyn  six  months,  the  defendant  should  be  entitled 
to  redefem  and  that  each  party  should  bear  his  own  costs. 

The  Subordinate  Judge  confirmed  this  decree  except  ss  to  costs.  — 
"  With  regard  to  the  nature  of  the  repairs  effected,  the  Subordinate 
'  '  Judge  found  as  follows  :  — 

"  The  repairs  effected  are  raising  a  wall,  renewal  of  tiling,  put- 
ting up  a  tiled  verandah  for  a  thatched  one,  and  building  some  pials 
for  the  protection  of  the  house.  These  repairs  cannot  be  said  to  be 
either  additions  or  improvements.  Putting  a  tiled  verandah  in  place 
of  a  thatched  one  may,  in  some  circumstances,  appear  absolutely 
necessary  for  preservation  of  the  house.  There  is  no  evidence  that  it 
was  unnecessary  for  preservation. 

"  I  think  the  work  done  comes  more  appropriately  under  the  head  of 
"  substantial  repairs  than  under  either  improvements  or  additions/' 

He  also  found  it  proved  that  after  the  expiry  of  the  term,  viz., 
25th  April  1892,  the  first  defendant  went  and  requested  plaintiff  to  pay  her 
due  and  take  the  house,  as  it  was  badly  in  want  of  repairs,  and  that  the 
tenants  threatened  to  quit;  that  plaintiff  told  her  he  had  no  money,  that 
he  did  not  want  the  house,  and  that  she  could  repair  it. 
Plaintiff  preferred  this  second  appeal. 

Sadagopachariar,  for  appellant,  contended  that  a  mortgagee  in  posses- 
sion has  no  power  to  lay  out  money  for  repairs  and  add  it  to  f329]  the 
mortgage  amount.  Transfer  of  Property  Act,  Section  72,  Clause  (fc),  does 
not  cover  improvements  of  this  description. 

Sundara  Ayyar,  for  respondents  argued,  that  in  this  case  there  was 
evidence  that  the  plaintiff  consented  to  the  repairs  being  done  and  the 
money  spent. 

ORDER. 

The  finding  of  the  Subordinate  Judge  is  very  unsatisfactory.  In  one 
passage  he  says  that  the  work  done  by  the  defendant  was  in  the  nature  of 
repairs,  and  in  another  place  he  uses  language  implying  that  substantial 
improvements  were  effected.  What  has  to  be  determined  is  whether  the 
expenditure  was  necessary  to  preserve  the  house  from  destruction.  (See 
Transfer  of  Property  Act,  Section  72.)  A  mortgagee  is  not  at  liberty  to 
effect  improvements  and  charge  the  mortgagor  therewith. 

It  is  suggested  that  the  plaintiff  is  liable  because  he*  consented  to  the 
work  being  done.  But  this  consent  woulct  not  make  him  liable  unless 
given  under  circumstances  to  make  it  equivalent  to  a  promise  to  reimburse 
the  cost  to  the  defendants. 


VI.] 
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We  must  ask  the  Subordinate  Judge  to  find 

(i^  whether   the   expenditure   wab    necessarily    incurred   for   the    pre- 
servation of  the  property. 

(it)  whether,  if  not,  the  plaintiff  agreed  to  repay  the  cost 
The   findings    are   to    be    submitted    within   ono   month    after    the    re- 
opening of   the   Court   after  the  recess      Seven   days   will   be   allowed   for 
filing  objections  after  the  findings  have  been  posted  up  in  this  Court 


19  M.  329. 
APPELLATE  CIVIL 

Before  Mr    Justice  Bhephard  and  Mr    Justice  Subramania  Ayyar 
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MULLAPUDI   BALAKRISHNAYYA    (Defendant),    Appellant   v 
VENKATANARASIMHA   APPA   RAU    (Plaintiff),    Respondent  * 
[21st  April,    1896.] 

f  for  kattubadi  and  karnam's  emoluments  —  Provincial  Small  Cause  Courts  Act  — 
Act  IX  of  1887,  Schedule  (13)—  Civil  Procedure  Code—  Act  XIV  of  1882,  Section 
586  —  No  second  appeal 

Where  plaintiff  sued  for  arrears  of  kattubadi  and  karnam's  emoluments,  the 
value  of  the  suit  being  less  than  Rs    500 

[330]  Held,  that  kattubadi  and  karnam's  emoluments  are  neither  a  charge  on 
or  interest  in  immoveable  property,  and  that  no  second  appeal  lay 

24   M    50H  (511),   R,  22  M    11,  22  M    22V  (23  J)  ,    11    MLJ     IIS   (116)  J 

SECOND  appeal  against  the  decree  of  E  C  Raw  son,  Acting  District 
Judge  of  Kiatna,  in  appeal  suit  No  018  of  1893,  modifying  the  decree 
of  A  Bainaaami  Hastn,  Distnct  Munsif  of  Gudivada,  in  original  suit 
No  218  of  1802, 

Suit  to  lecovei  airuara  of  kattubndi  for  Fablid  1297,  1298  nnd  1299 
and  karnam's  emoluments  due  by  the  defendants  as  owners  of  kattubadi 
mams  Plaintiff  set  up  an  agreement  to  convert  the  rate  in  existence  at 
the  time  of  the  permanent  settlement,  viz  ,  Ra  4  per  putti  of  gram  into  M 
money  rate,  and  he  also  relied  on  an  alleged  custom  to  pay  money  rent 
The  Munsif  found  neither  the  contract  to  accept  money  rates  nor  the 
custom  proved,  but  held  that  the  plaintiff  was  entitled  to  a  decree  both  ns 
regarda  the  kattubadi  and  also  the  karrnan's  emoluments  based  on  the 
rate  in  existence  at  the  time  of  the  Permanent  Settlement  in  1802 

The  District  Judge  varied  the  decree  in  certain  particulars,  which 
are  not  now  material. 

Sadagopachanar,  for  respondent,  laised  the  piolimmary  ob]ection 
that  the  suit  was  of  a  Small  Cause  nature  and  that  therefore  no  second 
appeal  lay  under  Section  586  of  the  Civil  Procedure  Code;  he  also  con- 
tended that  the  question  of  the  karnam's  emoluments  did  not  fall  within 
Second  Schedule  (13)  to  Act  IX  of  1887,  Provincial  Small  Cause  Courts 
Act 

Sriramulu  Sastri,  for  appellants 

JUDGMENT 

This  w  a  suit  of  a  Small  Cause  natuie,  being  n  suit  for  kattubadi 
The  mere  fact  that  the  plaintiff  asserted  that  the  kattubadi  ^  as  charge- 
able on  land  cannot  be  taken  to  alter  the  nature  of  the  suit  when,  in  fnct, 
it  ia  not  so  chargeable  Notwithstanding  the  decision  in  Vcnhatarama 

*  Second  Appeal  No    J97  of   1895 
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Doss  v.  Maharajah  of  Vissianagram  (I)  we  must  nay  that  in  our  opinion 
kattubadi  IB  not,  in  the  absence  of  any  custom  or  contract  to  the  Contrary, 
chargeable  on  land.  The  plaintiff,  it  is  to  be  observed,  abandoned  the 
claim  for  a  charge  and  obtained  a  decree  for  money  only.  Then  it  is 
argued  that  the  claim  for  the  money  due  on  account  of  emolument  payable 
to  karnams  is  a  claim  within  Article  18  of  the  schedule  to  the  Small 
Cause  Courts  Act.  It  is  said  that  it  is  a  due  payable  to  the*  plaintiff  by 
reason  of  his  interest  in  immoveable  [381]  property.  If-  the  claim  were 
19  M.  329.  made  by  the  karuain,  it  would  not  be  of  that  character,  although  it  might 
come  under  other  words  of  the  smne  article.  As  the  claim  is  made  by 
the  zemindar,  it  musk  rest  <>n  some  custom  or  contract.  It  is  certainly 
not  a  claim  made  by  reason  of  any  interest  in  land.  For  these  reasons 
we  must  hold  that  no  second  appeal  lies,  and  we,  therefore,  dismiss  the 
appeal  with  costs. 

1  REPORTER'S   NOIL.— The   same   point    is   decided   in   Second   Appeal   No     1061    of 
1804  referred  to  in   19  M.   104] 


19  M.  331— *  M.LJ.  125. 

APPELLATE  CIVIL. 

Before  Mr.  Justice  Shephard. 


VAHUDKVA  UPADIAYA  (Defendant  No.  2),  Appellant  v. 

VISVAKAJA  TmTH\8AMi  AND  ANOTHKii  (Plaintiff  and 

Defendant  No.  I),  Respondent*.*     [12th  Novembor,  18U5, 

and  20th  and  25th  February,   1896.] 

Ciinl  Procedure  Code,  Sections  244,  232,  235 — "  Judgment-debtor." 

T's  predecessor  in  interest  had  a  mortgage  on  certain  land  and  was  made  a 
party  to  a  partition  suit,  in  which  a  share  in  the  land  was  allotted  to  a  member 
of  the  family  subject  to  a  proportioiiate  share  of  T's  mortgage  and  also  subject 
to  a  proportionate  share  of  a  certain  decree  debt.  The  then  plaintiff  got  his 
share  of  the  property  made  over  to  him.  After  the  date  of  the  decree  ie,  the 
decree  in  the  partition  suit,  T  purchased  the  equity  of  redemption  in  the  mort- 
gaged properly  from  certain  members  of  the  family  In  a  subsequent  execution 
of  the  partition  decree,  part  of  the  land  was  sold  for  money  due  as  costs  and 
mesne  profits  by  T's  vendors  of  the  equity  of  redemption  and  T  was  ejected  T 
objected  under  Section  332  of  the  Code,  but  the  Court  refused  to  order  redeli- 
very ;  in  a  suit  brought  by  T  for  possession :  Held,  that  T  was  not  a  judgment- 
debtor  within  the  meaning  of  Sections  224,  232  and  235,  Civil  Procedure  Code, 
and  rhat  the  suit  was  not  barred  by  the  provisions  of  Section  244 

APPEAL  against  the  order  of  W.  C.  Holmes,  District  Judge  of  South 
Canara,  in  appeal  suit  No  279,  of  1803,  remanding  original  suit  No.  188 
of  1892  to  Hie  Court  of  the  District  Munsif  of  Mutigulore. 

By  a  usufructuary  mortgage,  dated  1864,  three  undivided  brothers, 
Narasiniha  Upaclya,  Venkatarama  Upadya  and  LaksJmii-[332]naraiiiH 
Upadya,  mortgaged  certain  lands  to  plaintiff's  predecessor  in  title. 

Vusudeva,  one  of  Venkatarnina's  sons  obtained  a  partition  decree,  in 
original  suit  No.  #52  of  1876,  on  the  file  of  the  Mulki  Munsif  Court  for 
his  one-fifteenth  share  in  the  family  property  including  the  lands  now  in 

*  Appeal  against  order  No.  64  of  1895. 
[In  6  M.L.J    125,  for  No.  64,  No.  66  is  given.—ED.l 
[N.B.— bee  Letters  Patent  Appeal  on  this  at  20  M  407—  FD  1 
(i)  19  M.  103. 
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dispute,  subject  to  the  payment  of  the  proportionate  share  in  the  usu- 
fructuary mortgage  debt  and  also  the  proportionate  share  of  a  certain 
decree  debt.  In  this  suit  plaintiff's  predecessor  m  title,  the  mortgagee, 
was  impleaded  as  the  fourth  defendant  The  plaintiff  m  the  partition  suit 
got  his  share  of  the  property  made  over  to  him  in  187H-79  After  the  date 
of  the  decree  in  the  partition  suit  the  plaintiff  purchased  the  equity  of 
redemption  in  the  mortgaged  property  from  certain  members  of  the  family. 
In  1889,  the  first  defendant,  as  the  assignee  of  the  decree  in  fuvoui  ot 
Vasudeva  Upadya  in  the  partition  suit,  original  suit  No  382  of  1876,  took 
out  execution  against  the  judgment-debtoib  and  their  lepresentatrves 
including  the  present  plaintiff  who  was  the  ninth  countci -petitioner,  and 
part  of  the  land  was  sold  for  mone^  due  tor  rnesne  piorits  and  cost  payable 
by  defendants  Nos  1,  2,  3,  the  uncles  of  Vasudeva  Upadya,  who 
weie  the  plaintiff's  vendors  ot  the  equity  of  redemption  Plaintiff  was 
ejected  and  raided  objections  under  Section  332,  Civil  Piocedure  Code,  but 
the  Court  refused  to  order  re-dehvery  Wheieupou  the  plaintiff  filed  the 
present  suit,  and  the  Munsif  held  that  under  Section  244  no  suit  lay 
On  appeal  the  District  Judge  reversed  the  decree  of  the  Munsif  and  re- 
manded the  suit  for  disposal  on  the  ments  The  matenal  portionw  of  Ins 
judgment  is  as  follows  — 

The  question  is  whether  the  plaintiff  \\ent  into  Court  propi'iiy  undri 
Section  332,  or  \\hether  he  lealh  Ment  into  Court  under  Spotion  244 
Was  he  a  person  other  than  the  judgment-debtor  \\ithin  the  meaning  ol 
Section  332,  Civil  Procedure  Code  }  Judgment-dobtoi  '  is  defined  m 
Section  2  to  mean  any  person  against  whom  a  decree  01  oidir  has  been 
made  '  Decree  '  and  '  order  '  are  both  denned,  and  for  the  purpose  of 
this  caBe,  we  may  consider  the  expression  '  judgment-dcbtni  '  to  menu 
any  person  against  u  hoiti  a  decree  haH  been  made  nsmp  the  \\oid  decree 
to  mean  the  formal  rxpiesHion  ot  an  adjudication  on  ,m\  i  i^hl  i-himicd 
when  the1  adjudication  decides  the  suit.  Tf  limit1  had  hern  no  decii'i1  .H 
all  against  the  plaintiff,  he  could  not  be  held  to  be  a  person  against  whom 
a  decree  had  been  made,  and  so  in  that  case  he  [333]  would  not  have 
been  a  '  judgment-debtor  '  In  this  case  there  was  a  decree  against 
him  But  the  part  of  the  decree  that  was  being  executed,  was  not 
against  him,  and  so  far  as  that  part  of  the  decree  was  conceined,  IIP  \\as 
a  stranger  To  speak  of  n  man  as  a  '  judgment-debtor  '  \vith  reference 
to  a  part  of  the  decree  that  has  no  application  to  'him,  \vill  be  to  give  the 
words  a  strained  meaning.  I  am  inclined  to  think  on  the  wording  of 
the  Act  that  the  plaintiff  should  be  classed  a  a  a  person  othei  than  the 
judgment-debtor  within  the  meaning  of  Section  332  or  335  There  may 
be  many  decree -holders  and  judgment-debtors  created  by  one  deciee  and 
the  same  party  may  be  a  decree-holder  and  a  judgment -debtoi  under  the 
same  decree  No  doubt,  Section  244  is  \ery  wide  m  the  uoidin^  of 
paragraph  (r>)  and  includes  questions  arising  between  parties  to  the  suit- 
relating  to  the  satisfaction  of  the  deciee,  but  Sections  332  and  335  would 
appear  to  be  of  the  natme  of  provisos  to  that  section 
Defendant  No  2  appealed 
Narayana  Rau,  for  appellant 
Ramachandra  Ran  Saheb,  for  leepondents 

JUDGMENT 

a 

The  first  respondent  (hereinafter  referred  to  as  the  respondent)  beintf 
plaintiff  in  the  suit  claims  certain  property  m  virtue  of  a  sale  effected  in 
1879  by.  the  appellant's  uncles  in  his  favour  The  appellant  claims  the 
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1886      8ame  Pr°Perty  fts  pureha&er  at  a  subsequent  sale  held  in  execution  of  a 

FEB.  25.   decree,  dated  the  9th  July  1877,  and  passe*  in  a  partition  suit  in  which 

'      *    the  appellant  was  plaintiff.     In  that  suit  the  appellant's  father  and  unclen 

APPEL-    were  defendants  and  the  respondent  was    also    joined    as    a    mortgagee 

LATE      °*  Parti  °*  *ke  *am%  property.     By  the  decree  in  the  partition  suit  the 

CIVIL,     respondent   was   made   liable   witji   his   co-defendants   for   certain    moneys 

"     payable  to  the  appellant;  there  were  other  matters  in  the  decree  in  regard 

19  M.     to  which  the  defendants  other  than  the  respondent  were  made  liable.     In 
331-=  6     1889  application  was  made  by  the  appellant  for  execution  of  the  decree  as 
M.L.J.     against  all  thei  judgment- debtors  including  the  respondent;  and  in  pursu- 
***•       ance  of  that  application  the  abovementioned  property  was  sold  to  satisfy 
the    appellant's   claim    as   against    the   judgment-debtors    other   than   the 
respondent.     The   respondent   took   objection   to   this   and   made   a   claim 
which    was    unsuccessful.     Accordingly,  the  present  suit  was  brought  to 
raise  the   question  whether  the     property     claimed    by     the     respondent 
belongs  to  him  in  virtue  of  his    purchase    or    [334]  whether    it    wa&    the 
property  of  the  judgment-debtors  and  as  such  liable  to  be  seized  and  sold 
in  execution  of  the  decree  against  them.     It  is  contended  on  the  appel- 
lant's behalf  that  this  question  is  one  relating  to  the  execution  of  the 
decree   to   which   both    appellant    and   respondent    are   parties,    and   that 
therefore  it  cannot  be  made  the  subject  of  a  fresh  suit.     On  the  other 
hand,    it   is   pointed    out    by    the    respondents'    vakil    that    the    particular 
application  which  led  to  a  sale  of  the  property  was  not  directed  against  tho 
respondent  but  against  other  persons,   and  the  decision  in  Nagamuthu  \ 
Savarimuthu    (1)   was   cited.     In   my   opinion   the   present   case   is   not    in 
principle  distinguishable  from  the  case  cited.     I  do  not  think  it  makes  any 
difference   that   the   application   for  execution   \\as   made   at   one   and    the 
same    time    against    the    respondent    and    other    judgment-debtorb.     Tht: 
liability  of  the  latter  under  the  decree,  in  discharge  of  which  the  sale  took 
place,  was  distinct  liability  which  did  not  in  any  wa\  concern  the  respond- 
ent.    Nagamuthu  v.  Savarimuthu  (1)  decides  that,  if  against  one  defendant 
there  is  no  liability   under  the   decree,    any    question   arising  out   of   tho 
execution  against  the  other  defendants  is  not,  a&  between  the  first-named 
defendant  and  the  decree-holder,   a  question  relating  to  the  execution  of 
the  decree  within  the  meaning  of  Section  244  of  the  Code  of  Civil  Proce- 
dure.    In  the  present  case  the  decree  was  capable  of  being  executed  against 
the   respondent.     He    was   not    a    stranger   to    the    execution    proceedings 
altogether,   but  it  was  an  accident  that  he  had  notice  of  the  application 
which  led  to  the  sale.     It  might  have  happened  that  he  had  no  notice,  or 
again  that  against  them  the  decree  might  have  been  satisfied  before  tho 
application  against  the  others  was  made.     In  tjie  latter  case  I  conceive  it 
could  not  bej  said  that  there  was  any  question  as  between  him  and  the 
decree-holder    as   to   the    execution   of    the    decree.     The    District    Judge 
refers  to  the  language  of  Sections  882  and  385,  and  suggests  that  theso 
sections  should  be  read  with  Section  244.     The  suggestion  appears  to  me 
a  sound  one  and  it  confirms  me  in  the  view  taken  of  the  law  in  Naga- 
muthu v.   Savarimuthu   (1). 

I  am  of  opinion  that  the  suit  being  instituted  by  one  who  was  no 
party  to  the  particular  proceedings  in  execution  is  not  barred  by  the  Section 
244  of  he  Code.  I  therefore  dismiss  the  appeal  with  costs. 


(I)  15  M.  226. 
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19  M.  335. 

[888]   APPELLATE  CIVIL 
ticfore   Mr    Justice   Subramania   Ayijar 


[R., 


MuTfiuvuAYA  UAGHUNADIIA  RAJU  TKVAR  AND  UTIIKHN 

(Plaintiffs),  Appellants  v    CUOCKALINGAM  CHETTI  AND 

OTHRUH   (Defendant*  Nos     1  to  86),    /fcHjinm/oifH  * 

[17th  and  20th  March,   1896  ] 

of  plaintiffs— Wrongful  act  affecting  the  rights  of  the  several  plaintiffs 
Where  certain  persons   were   alleged   to  have  committed   a  wrongful   act   In 
evicting  the  plaintiffs  from  certain  land  in  which  the  first  plaintiff  claimed  to  be 
entitled  to  the  melvaram  and  the  other  plaintiffs  to  the  kudwaram 

Held  that  a  suit  brought  by  the  plaintiffs  jointly  was  not  bad  for  misjomder 
13  C  P  L  R    130  (135)  ] 


UN 

MABCH 

20. 

APPEL- 
LATE 
CIVIL. 

19*1335. 


APPEAL   against   the   order  of   C     Gopalan  'Nayar,    Subordinate   Judge 
of  Madura  (East),  pafesed  in  original  suit  No    47  of  1893      This  is  a  suil 
by   the   Zemindar   of    Sivaganga   and   five   Mahajanams   of   the    hamlet   of 
Peria  Pudukulam  in  the  village  of  Oruchirangamadai  in  the  said  zammdari 
to  obtain  a  declaration  that  cheis  96-13-10  of  nanja  lands  in  that  hamlel 
are    the    propeitA    of    the    plaintiffs,    and    to    recover    their   possession    from 
the  defendants  NOB.  1   to  85,  togethei  \\ith  KB    8,101-5-6  for  mesne  profit* 
for   the  fashes   1299  to   1301       The  first   plaintiff's  i-laim   is   based   on   In* 
title  as  melvaramdar  of  the  hamlet  by  virtue  of  his  position  HB  hereditan 
trustee  of  the  Yayal'  Churi  Sattrarn,  while  the  plaintiffs  NOB    2  to  6  and 
86th  defendant  are  said  to  be  its  kudivaram  tenants      It  is  alleged  in  the 
plaint  that  the  defendants  Nos.   1  to  8  are  the  owners  by  right  of  puruhiibt* 
of  the  Dharmabanam  village  of  Rangian,  which  lies  to  the  cast  Hnd  south 
of   the   plaint   lands;    that   the   hamlet   of   the   Pena   Pudukulam  being   un- 
inhabited, plaintiffs  Noa.  2  to  6  used  to  cultivate  its  lauds  \\it\\  the.  assis- 
tance of  defendants  NOB    12  to  85,  who  belong  to  the  Kangian  village,  thnl 
these   defendants  raised   the   crops  on   these  lands  in  fash   1298  with   tin 
permission   of   these   plaintiffs,    but,    at   the   instigation   of  tho   defendants 
No.   1  to  11   nnd  without  plaintiff's  permission  such  ciops  vere  unlawfulh 
cut,    carried    away    and   misappropriated   by   all    the   defendants;    that    (he 
produce  for  the  subsequent  faslies  1299  to  [338]   1300  has  also  been  simi- 
larly  misappropriated  by   them   and   that   they,    defendants   Nos     1    to  flo, 
are  keeping  wrongful  possession  of  th«;  lands  against  the  plaintiff's  wishes 
Defendants  Nos    1  to  4,  among  other  pleas,  object  to  the  suit  on  the  ground 
of  multifanousness  as  the  causes  of  action  of  all  the  plaintiffs  are  distinct 
and   several      They   also  deny   all  the  main  allegations  in  the  plaint,   the 
plaintiffs'  title  to  the  lands  and  the  trespass  or  wioixgful  possession  alleged 
m  the  plaint  and  claim  the  plaint  lands  of  cheis  96-13-0  a1?  constituting  the 
waterspread    of    the    Kangian    tank     and,     as     such,     belonging    to    that 
village 

Mr     P    A     DeRozano,    Bhashyam   Ayyangar  and   Deaila   Charmr,   for 
appellants. 

Mr    Parthanaradhi  Ayyangar,   for  respondents 

.JUDGMENT 

The   plaintiffs   sue   for    possession    of    certain    lands   from    which    thev 
state    they   have   been    wrongfully    evicted         Their   case   is    that    the    first 

*  Appeal  against  Order  No  44  of  1894. 
9*9 
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1896      plaintiff  holds  the  velvaram  right  and  the  plaintiffs  Nos,  2  to  6  the  kudi- 

MARCH    varam  right  in  the  village  of  Peria  Pudukulam,  tliat  the  lands  in  dispute 

20,        form  part  of  the  said  village,  that  the  defendants  Nos.  12  to  85,  who  had 

-       been  cultivating  the  lands  under  the  plaintiffs  Nos.  2  to  6,  had,   at  the 

APPEL-    instigation  of  the  defendants  Nos.  J  to  11,  cut  and  carried  away  the  crop$ 

LATE      that  had  been  raised  for  the  fasli  1298,  and  that  ever  since  the  defendants 

CIVIL.     Nos.  1  to  85  have  combined  together  and  retained  possession  of  the  lands, 

r—       alleging  that  the  same  form  part  of  the  village  of  Rangian  belonging  to 

It  M.  335.  defendants  Nos.  1  to  11. 

*  The  Subordinate  Judge  held  that  the  plaint  wafc,  on  the  face  of  it,  bad 
for,  mis  joinder  of  parties  arid  causes  of  action. 

Now  when  two  persons  are  interested  in  a  piece  of  land  —  one  as 
melvaramdar  and  the  other  kudivaramdar  —  and  a  third  party  commits 
a  wrongful  act  which  affects  the  rights  of  the  persons  so  interested,  it  may, 
L  think,  properly  be  held  that  the  land  is  common  to  both  to  the  extent 
of  entitling  them  to  sue  jointly  in  respect  of  the  wrongful  act,  treating 
such  act  as  giving  rise  to  but  one  cause  of  action  affecting  the  two 
persons  more  or  less  (compare  the  observations  in  Venkatachelam  Chetty 
v.  Andiapyan  Ambalam  (J).  This  view  would,  of  course,  prevent  the 
unnecessary  multiplicity  of  suits  which  would  otherwise  result.  For,  taking 
this  very  case,  and  even  supposing  that  the  plaintiffs  Nos.  2  to  6  do  not  hold 
[387]  all  the  lands  jointly  sharing  the  crops  only,  but  that  they  hold  defi- 
nite parcels  of  lands  on  account  of  the  share  of  each,  and  that  each  of 
these  plaintiffs  brings  a  suit  against  the  defendants  in  respect  of  HO  much 
of  the  lands  in  question  as  belongs  to  him,  the  point  to  be  decided  in 
each  of  such  suits  would  be  whether  the  respective  -lands  form  part  of  the 
Peria  Pudukulam  village.  This  point  would  have  to  be  tried  in  the  first 
plaintiff's  suit  also,  since  that  suit  would  embrace  every  one  of  the  laridb 
comprised  in  the  various  suits  supposed  to  bo  instituted  by  the  plnintifTs 
Nos.  2  to  6.  It  is  therefore  difficult  to  see  what  uteefui  purpose  ean  be 
served  by  refusing  to  permit  the  first  plaintiff,  the  melvaratndur  and  the 
other  plaintiffs,  the  kudivaramdar,  to  sue  together  and  have  the  question 
whether  the  whole  or  any  and  which  part  of  the  disputed  lands  is  attach- 
ed to  Peria  Pudukulam  village  tried  and  settled  once  for  all. 

As  to  the  objection  that  the  various  defendants  themselves  claim  or 
are  likely  to  claim  portions  of  the  disputed  land  as  their  separate  property, 
I  think  that  is  altogether  immaterial,  because  the  point  to  be  decided  is 
not  what  the  interests  of  the  defendants  are  should  the  plaintiffs  fail  to 
establish  their  case,  but  whether  the  plaintiff's  case  is  true. 

The  order  of  the  Subordinate  Judge  seems,  therefore,  to  be  wrong, 
and  I  reverse  it  and  direct  that  the  plaint  be  restored  to  the  file  and  dealt 
with  according  to  law. 

The  costs  will  abide  and  follow  fhe  result, 


)  2  M.  232  (233). 
940 
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19  M.  337=6   M.LJ.   140. 

APPELLATE  CIVIL 

Bcfoic  Mr    Justice  Subramania  Ayyar  and  Mr.  Justice  Benson 


KOLANDAYA  SHOLAGAN  (Defendant  No.  2),  Appellant  v 

YBDAMUTHU   SIIOLAGAN   (Plaintiff),    ECS  pond  ent  * 

[6th  and  31st  March,    1896  ] 

Hindu  law — Suit  by  reversioner  to  set  ande  alienations  by  widow — Fraudulent  consent 
qiren  by  nearest  reversioner 

In  a  suit  brought  by  the  nearest  reversioner  of  a  Hindu  widow  who  had 
alienated  portions  of  her  husband's  estate  with  ihe  consent  of  the  nearest  rever- 
sinner  alive  at  the  date  of  the  alienation  (since  deceased),  it  was  found  that 
1 338]  the  alienations  were  colourable  transactions  fraudulently  got  up  for  the 
purpose  of  defeating  the  plaintiff's  claim 

Held,  that  the  consent  of  the  nearest  re\eisioner,  who  must  have  been  awaie 
of  the  fraud,  was  of  no  avail  to  validate  the  transactions  impeached,  and  thai 
they  were  therefore  invalid  as  against  the  plaintiff 

|R,  26  M     143  (154)  =  12  M  LJ    197] 

SECOND  appeal  against  the  decree  of  J  A  Dnviofc,  Distnct  Judge 
of  Tanjore,  m  appeal  suit  No  400  of  1893,  confirming  the  deciee  of 
N.  Sambasiva  Ayyar;  District  Munsif  of  Trivadi,  in  original  suit  No  ,'i'2l 
of  1892 

Suit  by  plaintiff  as  the  nearest  reversioner  of  one  SangamalRin,  the 
deceased  husband  of  the  first  defendant,  for  a  declaration  that  a  Bale  deed 
and  a  mortgage,  executed  on  the  17th  March  1881,  were  executed  fraudu- 
lently and  not  for  proper  purposes,  and  were  therefore  invalid  beyond  the 
life-time  of  the  first  defendant 

The  defendants  pleaded  that  the  alienations  were  made  in  order  to 
discharge  the  debts  of  Sangamalam,  the  deceased  husband  of  the  first  de- 
fendant, and  for  money  borrowed  by  the  first  defendant  foi  necessary  and 
proper  purposes,  and  that  the  transactions  in  question  were  assented  to  by 
the  then  nearest  reversioner  Vengu  Sholagan,  and  that  the  plaintiff  was  en- 
titled to  no  relief  The  Munsif  found  that  the  sale  of  17th  March  1881  in 
favour  of  the  second  defendant  was  an  unreal  transaction,  and  that  the 
mortgage  in  his  favour  of  the  same  date  was  a  fraudulent  and  colourable 
transaction  except  as  to  a  small  portion 

With  regard  to  the  consent  given  by  Vengu  Sholagan  to  the  said 
transactions,  the  munsif  found  that  the  consent  was  given,  but  that  it 
could  not  validate  them  as  they  were  fraudulent  and  collusive  transactions 
He  held  that,  where  the  transaction  impeached  IK  found  to  be  collusive 
and  fraudulent,  no  amount  of  consent  on  the  part  of  the  next  reversioner 
will  validate  it  as  against  remote  reversioner  On  appeal  filed  by  the 
second  defendant,  the  District  Judge  agreed  with  the  Lower  Court  on  the 
result  of  the  evidence,  and  with  regard  to  the  consent  given  by  Vengu 
Sholagan,  the  judgment  is  as  follows  — "  The  only  point  that  remains  is 
"  whether  the  next  reversioner's  consent  validated  the  transaction  He 
11  is  the  second  defendant's  father  and  must  have  been  aware  of  the 
11  fraudulent  nature  of  the  transaction  His  consent  was  therefore  a 
11  fraudulent  consent  and  js  thereby  vitiated  "  The  appeal  was  accord- 
ingly dismissed  with  costs 

[339]   Defendant  No.  2  appealed. 

*  Second  Appeal  No   233  of  1895. 
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INDIAN    DEOTfllONS,    NK\V    SBBIBB 


Sivasami  Ayyar,  for  appellant. 
8.  Subramania  Ayyar,  for  respondent. 

JUDGMENT. 

The  finding  is  that  the  transfers  made  by  the  widow  in  favour  of  the 
appellant  were  not  made,  as  alleged  by  him,  for  purposes  binding  upon  the 
respondent,  a  reversioner.     It  was,  however,  contended  on  behalf  of  the 
appellant  that,  notwithstanding  the  above  finding,  the  alienations  should 
bec  upheld   on   the   principle   of   Hindu    law   recognised   by   the   Judicial 
Committee  in  Behari  Lall  v.  Madholal  Ahir  Jaya  Wall  (1),  since  the  inten- 
tion of  the  widow  in  transferring  the  lands  in  dispute  was  to  benefit  the 
appellant  and  the  transfers  were  made  with  the  as&ent  of  the  person  who 
was  the  nearest  reversioner  then.     Now  lo  admit  of -the  doctrine  of  law 
laid  down  in  the  case  cited  being  applied,   it  should  be  shown  that  the 
widow's  estate  was  completely  withdrawn,  so  that  the  whole  estate  should 
get  vested   at  once   in   the  grantee   as  effectually   as   if  the   widow   had 
renounced  in  favour  of  the  nearest  reversioner  and  the  latter  as  full  owner 
had  conveyed  the  property  to  the  grantee.     But  that  is  not  the  case  here, 
as  one  of  the  items  of  the  property  in  question  purports  to  have  been 
transferred  by  way  of  mortgage  only.     Even  if  the  transaction  were  really 
a  mortgage,  the  widow  would  be  interested  as  the  holder  of  the  equity 
of  redemption.     Moreover  both  the  Courts  find  that  the  debt,  on  account  oi 
which  the  mortgage  is  said  to  have  been  executed  was  never  due.     Conse- 
quently the  land  comprised  in  the  instrument  of  mortgage  must  be  taken 
to  be  her  property  still.     Her  life  estate  not  being  at  an  end,  foundation  for 
the  application  of  the  rule  of  law  relied  upon  on  behalf  of  the  appellant  fails 
and  the  second  appeal  is  dismissed  with  costs. 


19  M.  340-6  M.LJ.  177, 

fMO]  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Benson. 


PULLAMMA  (Plaintiff),  Appellant  v.  MADDULA  TATAYYA 
AND  OTHERS  (Defendants  No*.  1,  8,  4,  5  and  9),  Respondents* 
[28rd  April,   1896.] 

Limitation  Act,  Section  20 — Payment  of  interest  as  such — A  mere  credit  of  interest 
made  in  accounts  of  defendants. 

In  a  suit  brought  by  a  creditor  against  certain  persons  to  whom  she  had 
lent  money  on  interest : 

Held,  that,  in  order  to  save  the  bar  of  limitation,  a  mere  credit  of  interest 
entered  in  the  accounts  of  the  defendants  was  not  a  sufficient  payment  of  interest 
as  such  under  Section  20,  Limitation  Act,  to  save  the  bar, 
[F,  29  M   234  (235)=16  M.L  J.  99,  R,  24  B.  493  (499);  9  O.C  221  (223).l 

SECOND  appeal  against  the  .decree  of  N.  Saminadha  Ayyar,  Sub- 
ordinate Judge  of  Ellore,  in  appeal  &uit  No.  125  of  1894,  modifying  the 
decree  of  E.  J.  8.  White,  District  Munsif  of  Ellore,  in  original  suit 
No.  817  of  1892. 


*  Second  Appeal  No.  460  of  1893, 
.     (i)  19  C.  336. 
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The  first  four  defendants  are  brothers,  and  they,  with  tjie  other  de- 
fendants, admittedly  lived  until  lately  in  union  and  carried  en  business 
jointly,  the  first  defendant  Tatayya  being  the  manager  The  plaintiff  lent 
them  some  money,  and  on  the  18th  December  1888,  hei  account  was 
adjusted  by  the  first  defendant,  who  signed  an  acknowledgment  on  her 
account  for  u  sum  of  Kb  4,181-8-7^  (Exhibit  03)  Vaiioua  sums  are 
said  to  have  been  paid  subsequently  to  and  by  the  plaintiff  The 
account  was  again  adjusted  on  the  9th  April  1891,  when  the  Second 
defendant  (admittedly  not  the  manager  of  the  family)  bigned  an 
acknowledgment  for  KB  2,924-12-14  After  allowing  for  scweriil  sub- 
sequent debits  and  credits,  the  suit  is  brought  for  a  balance,  alleged 
to  be  due  to  the  plaintiff  of  Us.  1, 592-1 1-lOf  The  defendants  plead 
that  the  debt  has  been  discharged  and  that  it  ha)9  become  barred  by 
limitation  The  adjustment  referred  to  on  9th  April  1891  was  not 
proved,  and  no  evidence  was  adduced  to  prove  that  the  suit  [341] 
account  was  in  the  nature  of  a  banking  account;  it  appears,  there- 
fore, to  be  simply  an  ordinary  account  for  money  lent  foi  the  purpose  of 
saving  the  bar  of  limitation  The  plaintiff  relied  on  an  entry  which  appears 
in  her  own  account  as  well  as  in  that  of  defendants,  Bhowmg  a  pay- 
ment to  her  of  Rs,  200  on  account  of  interest  on  the  ttth  October  1891 
On  the  evidence  the  Munsif  found  that  the  sum  of  Us  200  was  paid  by  the 
defendants  jointly  to  the  plaintiff  on  6th  October  1891,  and  that  the  suit 
was  therefore  not  barred  On  appeal  the  Subordinate  Judge  found  that 
the  sum  of  Rs  200  was  not  paid  by  the  first  defendant  or  under  his  orders 
to  the  plaintiff  towards  interest  as  such,  and  that  the  suit  was  barred  by 
limitation  as  to  the  mam  portion  of  the  amount  claimed,  but  gave  a 
decree  for  Rs  103-1-0,  the  amount  of  four  items  admitted  to  be  due  bv  the 
defendants  with  interest  up  to  date  of  plaint 

From  the  nrcountfi  filed  in  the  Bint  In  plaintiff  and  defendants 
(Exhibit  D2)  and  Exhibit  El),  it  appeared  that  the  plaintiff  was  credited 
by  the  defendants  with  RB  803-13-8  on  12th  October  1890,  being  interest 
at  12  annas  per  cent  for  fourteen  months  and  seventeen  days,  namely, 
from  23rd  July  1889  to  10th  October  1890. 

The  plaintiff  preferred   this   second   appeal 

Pattabhirama  Ayyar,    Ethiraja   and   Sivagnanam,   for  appellant 

Mr     Parthaxaradhi  Ayyungar  and  Sivaaann  Ayynr,    for  respondent 

JUDGMENT 

The  plaintiff  lent  certain  sums  to  the  defendants,  fmd  the  account 
between  them  was  last  settled  on  the  18th  December  1888  In  Novem- 
ber 1892,  the  plaintiff  sued  for  the  balance  of  principal  and  interest 
due,  In  order  to  take  the  case  out  of  the  statute  of  limitations,  certain 
alleged  payments  were  relied  on.  The  District  Munsif  found  that  one 
of  these,  via:  ,  of  Rs.  200  on  the  6th  October  1891,  was  true,  and  that 
there  was  no  bar  by  limitation.  The  Subordinate  Judge,  however,  found 
that  the  payment  was  not  made  -and  dismissed  the  plaintiff's  suit,  ex- 
cept as  regards  a  small  sum  admitted  by  defendants  The  finding  -.f 
the  Subordinate  Judge  as  regards  this  payment  is  a  finding  of  fact,  and 
although  we  do  not  regard  his  reasons  for  the  finding  as  altogether 
satisfactory,  wje  have  no  power  in  second  appeal  to  go  behind  it 

It  has,  however,  been'found  by  both  Courts  that  a  sum  of  Rs.  303 
was  credited  in  the  defendants'  books  (Day  book  and  [842]  Ledger) 
to  the  plaintiff's  account  with  thorn  on  the  10th  October  1890  aa 
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interest  due  on  her  loan  to  date,  and  it  is  strongly  urged  before  us  that 
this  amounts  to  a  payment  to  her  sufficient,   under   Section  20  of  the 
Limitation  Act,  to  give  a  new  starting  point  for  limitation.     No  authority 
23"        in  support  of  this  construction  of  the  section  has  heen  brought  to  our 
notice,   and  the  current  of   English   decisions   on   the   English   statute  is 
APPEL-   opposed  to  it  (Amos  v.  Smith  (1),  Maber  v.  Maber  (2),  Hart  v.  Nash  (8)? 
LATE      f^  broad  rule  deducible  from  those  cases  seem&  to  be  that  though  thi* 
CIVIL,     payment  need  not  be  in  money,  but  may  be  in  goods,  or  even  by  a  settle- 
~    M       ment    of   account   between   the    parties,    yet   the    payment    must    be   of 
3411 -g     such  a  nature  that  it  would  be  an  answer  in  a  suit  brought  by  the  plaint- 
M.  1^  J.    *^8  ^°  recover  the  amount.     If  that  test  ba  applied  to  the  present  ca*£. 
in'.   *    can  it  be  said  that  the  credit  of  the  sum  by  the  defendants  in  their  books 
to  the  plaintiff's  account  with  them  in  such  a  payment  to  her  as  would 
be  an  answer  in  a  suit  brought  by  her  to  recover  the  money  and  the  in- 
terest?    Clearly   it  would  not.     We  find,   too,    that   in   a  case    (very  like 
the  present  case)  the  Bombay  High  Court  has  decided  that  such  a  credit' 
of  interest   is  not   a  payment   within  the   meaning  of   Section   20   (Ichha 
Dhanji  v.  Natha  (4)).     We,  therefore,  find  that  this  credit  is  not  sufficient 
to  remove  the  bnr  by  limitation. 

The  only  other  ground  urged  on  us  is  that  the  transaction  was  not 
a  loan,  but  a  deposit,  by  plaintiff,  in  which  case  limitation  would  only  run 
from  the  date  of  demand  for  payment  under  Article  60,  Schedule  2  of  the 
Act,  and  the  puit  would  not  be  barred.  The  District  Munsif  expressly 
states  that  this  plea  was  given  up  before  him,  and  there  is  no  affidavit  to 
show  that  this  statement  is  incorrect.  The  mere  reference  to  it  in  the 
written  arguments  filed  before  the  District  Munsif  is  no  proof  that  it  was 
not  given  up  after  that  paper  was  put  in. 

Tn  the  result,  the  second  appeal  fails  and  is  dismissed  with  costs. 


19  M.  343. 

[348]   APPELLATE  CIVIL. 

Before  Mr.  Justice  Davies  and  Mr.  Justice  Boddam. 


BAVA  SAIB  AND  ANOTHER  (Defendants),  Appellants  v.  MAHOMED 
(Plaintiff),   Respondent*     [14th  July,   1896.] 

Muhammadan  law— Hibbat— Incomplete  gift. 

Where  a  Muhammadan  woman  made  an  oral  gift  of  a  house  to  her  nephew  on 
the  occasion  of  his  marriage,  but  subsequent  to  the  gift  continued  to  live  with 
him  in  the  house: 

Held,  that  the  gift  was  null  and  void,  as  there  was  no  entire  relinquishment  of 
the  house  by  the  donor  and  the  case  did  not  fall  within  the  exceptions  allowed 
by  Muhammadan  law. 

[N.F.,  6  Bom.  L.R.  983  (991);  ExpL,  16  Ind.  Cas.  616  (617)=23  M.L.J.  734  (736)= 
12  M.L.T.  305;  D.,  30  M.  305  (307)=J7  M.LJ.  562=2  M.L.T.  1801 

SECOND  appeal  against  the  decree  of  E.  J.  Sewell,  Acting  District 
Judge  of  Tanjore,  in  appeal  suit  No.  418  of  1894,  reversing  the  decree  of 
A.  Kuppuswami  Ayyangar,  District  Munsif  of  Negapatam,  in  original  ftuit 
No.  179  of  1898. 

*  Second  Appeal  No.  539  of  1895. 

(i)  i  H.  &  C.  238  (2)  L.R.  2  Ex.  153. 

(3)  2  C.  M.  &  R.  337-  (4)  '3  B.  3#, 
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The  facts  of  the  case  were  as  follows  — 

Plaintiff  sued  to  recover  a  house,  of  which  he  had  been  dispossessed  by 
defendants,  which  was  given  to  him  at  the  time  of  his  marriage  as  hibbat 
under  the  Muhammadan  law  by  his  mother's  sister  Beebee  Sa.     Beebee    APPW. 
Sa  had  bought  the   house  in   1879  from  her  hu&band   Mahomed   Madar,  " 

who  had  bought  it  in  1869  from  one  Avva  Nachiar 

The  first  defendant  pleaded  that  the  sale  by  Mahomed  Madar  to  his      __ 
wife  Beebee   Sa  was  a  nominal  transaction  to  defeat  Mahomed  Madar's   igM  343 
creditors,   denied  the  gift  to  plaintiff  by  Beebee  Sa,   and  claimed  to  hold 
the  house  under  Golusan  Beebee,  third  defendant,  another  wife  of  Maho- 
med Madar. 

The  second  defendant  is  the  husband  of  the  third  defendant 

The  District  Munsif  found  that  the  conveyance  to  Beebee  Ba  by  her 
husband  was  a  nominal  one  to  defeat  creditors,  and  that  the  gift  by  Beebee 
Sa  was  genuine,  but  was  not  valid  because  it  was  not  reduced  to  writing 
and  registered  as  required  by  [3H]  the  Transfer  of  Property  Act  He 
decreed  against  plaintiff  who  appealed. 

The  District  Judge  on  appeal  found  that  the  gift  was  really  made,  that 
the  provisions  of  the  Transfer  of  Property  Act  did  not  apply  (see  Section 
129),  and  that  the  donee  accepted  the  house  and  took  possession,  but  that 
Beebee  Sa,  the  donor,  lived  with  him  in  the  house  until  her  death  some 
four  or  five  months  afterwards  With  reference  to  the  rule  of  Muham- 
madan law  that  a  gift  to  be  valid  must  be  accepted  and  accompanied  by 
delivery  of  possession  (MacNaughten's  Principles,  Chapter  V,  Clauses  2  and 
4),  and  that  if  the  donor  continues  toi  live  in  the  house,  the  delivery  of 
possession  is  not  complete  (MacNaughten's  Precedents,  Chapter  IV,  case 
xxn),  he  held  that,  considering  the  relationship  of  the  donor  to  the  donee, 
and  that  she  was  maintaining  him,  the  fact  of  her  remaining  in  the  house 
could  not  be  held  to  detract  from  her  entire  relmquishment  of  the  house 
given,  and  that  the  gift  was  valid  according  to  Muhammadan  law 

He  also  found  that  the  sale  by  Mahomed  Madar  to  the  donoi  was 
a  valid  sale  and  gave  a  decree  for  the  plaintiff  with  costs 

The  defendants  appealed 

Mr  J.  O.  Smith  for  appellants  referred  to  Ameeroonissa  Khatoon  v 
Abedoonisaa  Khatoon  (1),  Mohimdin  v  Manchershah  (2)  and  Mogulaha  v. 
Mahamad  Saheb  (3) 

Mr    N    Subramaniam,  for  respondent. 

JUDGMENT. 

The  rule  of  Muhammadan  law  in  regard  to  hibbat  is  that  the  gift 
must  not  be  implied.  It  must  be  expressed  and  unequivocal  and  the  inten- 
tion of  the  donor  must  be  demonstrated  by  his  entire  relinqmshment  of  the 
thing  given,  and  the  gift  is  null  and  void  where  he  continues  to  exercise 
any  act  of  ownership  over  it. 

Where,  as  in  this  case,  a  house  is  the  subject  of  the  gift,  if  it  continues 
to  be  occupied  by  the  giver,  there  is  no  complete  gift  (See  case  xxn  at 
page  231  of  MacNaughten's  Precedents,  4th  edition). 

The  only  exceptions  are  where  the  house  gifted  is  given  by  a  husband 
to  a  wife,  or  by  a  father  or  guardian  to  his  minor  child  or  ward  (vide  Mao 
Naughten's  Principles  of  Muhammadan  Law,  [345]  4th  edition,  Chapter  V, 
page  51,  and  Ameeroonissa  Khatoon  v  Abedooniasa  Khatoon  (I})  In  this 


(i)  2  TA   87  (104)  (2)  6  B   650  (662),  (3)  ii  B.  517, 
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itM  case  *ke  donee  is  not  shown  to  come  within  the  exceptions,  and  we  must, 

TULY14.  therefore,  hold  that  the  District  Judge  was  wrong  in  finding  the  gift  was 

*  *  valid, 

APPEL-  We  accordingly  reverse  tjie  decree  of  the  Lower  Appellate  Court  and 

LATE  restore  that  of  the  Court  of  First  Instance,     The  respondents  must  pay 

CIVIL,  the  appellant's  costs  in  this  and  the  Lower  Appellate  Court. 


19M.34S. 

APPELLATE  CIVIL. 
•    Before  Mr.  Justice  Shephard  and  Mr.  Justice  Subramania  Ayyar. 

SUBBARAYA  MUDALI  (First  Defendant),  Appellant  v. 
MANIKA  MUDALI  AND  OTHERS  (Plaintiffs),  respondents* 
[23rd,  24th  and  27th  March,   1896.] 

Suit  for  partition— Death  of  plaintiff  subsequent  to  decree— Right  of  survivorship 
vested  in  defendant— Vested  right  of  plaintiff's  representative  not  affected. 

M.,  a  minor  and  only  son  by  his  next  friend,  sued  his  father  and  certain 
alienees  of  the  family  property  for  partition  and  obtained  a  decree.  Subse- 
quent to  decree  and  pending  appeal,  the  plaintiff  died  and  M's  mother  was 
brought  on  the  record  as  deceased  plaintiff's  legal  representative 

Held  that  as  the  representative  of  a  deceased  plaintiff  can  only  prosecute  the 
cause  of  action  as  originally  framed  so  the  defendant  can  raise  no  other 
defence  against  him  than  he  could  have  raised  against  the  deceased  plaintiff 
and  that  a  decree  for  partition  operates  as  a  severance  of  the  joint  ownership. 

IF,  35  M.  239  (240)=10  Ind.  Cas.  660=21  ML.T.  240-9  M.LT.  421=(1911)  1  M 
W.N.  223;  8  Ind.  Cas.  736  (738);  R.,  28  B.  201  (207).] 

APPEAL  against  the  decree  of  W.  F.  Grahame,  District  Judge  of 
South  Arcot,  in  original  suit  No.  1  of  1892. 

Plaintiff  sues  in  forma  pauperis  by  his  next  friend  and  grandfather 
for  partition  and  delivery  to  him  of  his  half  share  in  the  family  immove- 
able  and  moveable  properties  specified  in  the  plaint  and  to  recover  mesne 
profits.  The  suit  is  valued  at  Rs.  4,199-8-0. 

The  first  defendant  was  plaintiff's  father.  Defendants  2  to  12  were 
alienees  of  certain  portions  of  the  family  property  under  alienations  created 
by  the  first  defendant,  the  particulars  of  which  were  set  forth  in  the  plaint 
and  schedules  thereto. 

£348]  The  District  Judge  held  that  the  plaintiff,  though  a  minor,  was 
entitled|to  sue  for  partition  (Kamakshi  Ammal  v.  Chidambara  Reddi  (1)), 
that  the  property  in  suit  was  joint  family  property,  that  certain  sales  of 
the  family  property,  viz.,  those  in  favour  of  defendants  4,  5,  7,  8  and  11 
could  not  be  set  aside,  but  the  plaintiff  was  entitled  to  one-half  of  the 
purchase  money  realized  by  such  fcales  amounting  in  all  to  Rs.  423-12-0 
from  the  first  defendant.  The  Court  also  held  that  plaintiff  was  entitled 
to  mesne  profits  for  three  years,  and  also  to  one-half  of  the  moveables  or 
their  value  Rs.  429-8-0,  and  the  decree  alj&o  granted  certain  other  reliefs 
not  material  for  the  purposes  of  this  report. 

The  first  defendant  appealed  to  the  High  Court  and  pending  appeal 
the  plaintiff  died,  and  his  mother  was  brought  on  the  record  as  his 
representative  by  an  order  dated  22nd  July  1895. 

Ethiraja  and  Sivagnanam,  for  appellant. 

Mahadeva  Ayyar  and  Masilamani  Pillai,  for  respondents. 

*  Appeal  No.  63  of  1895. 
(i)  3  M.  H.  C.  R.  94. 
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JUDGMENT  11M 

The   first   point   taken   is,   inasmuch    as   the   plaintiff  has   died   since    MARCH 
the  date  of   decree   and   after  the  filing  of   the   appeal,    leaving  only   his        27. 
mother  who  has   been   brought   on   the   record   as   the   representative,    the         . 
father  is  entitled  by   survivorship      It   is   said   that   the  partition  effected    AfFEL- 
by  the  decree  is  not  absolute  so  long  as  the  decree  remains  appealable        LATE 
The  rights   of  the   party   are   accordingly   liable   to  be   affected   by   events     ClVlL. 
happening   subsequently      There   can   be   no   question   that   the   mother  of      _ 
the   plaintiff   is    the   person   who   represents   him   on   his   death    and  would   19  M  345. 
therefore  be  entitled  to  th^  benefit  of  the  decree      The  right  to  continue 
a  suit  for  partition'  after  the  death  of  the  plaintiff  would,  of  course,  not 
devolve  on  his  widow  or  other  heir  not  being  a  coparcener  with  the  defend- 
ant,   because    immediately    on    the    death    happening    before    decree,    the 
right   of    survivorship    would   take    effect      It    would    not    be   the   ordinary 
case  of   a  suit   abating  on  the   ground  of  the  right  to  sue  not   surviving, 
but  it  would  be  the   case  of  a  right  extinguished   bv  confusion  owing  to 
the  fact  that  all  the  rights  in  respect  of  the  property  became  vested  in  one 
and  the  same  person      The  further  prosecution  of  the  claim  would  be  as 
impossible  as  it  ia  when  the  right  to  demand  a  debt  and  the  liability  to 
pay   it   coincides  in   the   same   individual      But   after   decree   for   partition 
once  [347]  made  it  IB  difficult  to  understand  how  the  vested  right  of  the 
plaintiff's  representative  can  be  affected  or  destroyed. 

The  general  rule  is  that,  as  the  representative  of  a  deceased  plaintiff 
can  only  prosecute  the  cause  of  action  as  originally  framed,  so  the  defend- 
ant can  raise  no  other  defence  against  him  than  he  could  have  raised 
against  the  deceased 

By  the  decree  in  all  suits  relating  to  property,  the  rights  of  the 
parties  are  determined  and  the  death  of  one  of  them  merely  has  the  effect 
of  putting  a  representative  in  his  place.  It  seems  strangely  anomalous 
to  hold  that  such  a  representative  may  be  recognized,  but  that  his  posi- 
tion is  not  identical  with  that  enjoyed  by  the  deceased  Authorities  were, 
however,  cited  in  support  of  the  view  contended  for  In  Padarath  Singh 
v  Raja  Ram  (1)  it  was  held  that  the  plaintiff,  who  sued  to  set  aside  an 
alienation  made  by  his  father,  having  died  after  decree  obtained,  his 
mother,  who  was  made  respondent  in  the  appeal,  could  not  continue  the 
suit  The  terms  of  the  decree  in  the  plaintiff's  favour  are  not  given,  but 
there  can  be  no  doubt  that  it  was  a  decree  for  the  son's  share  of  the 
property.  More  recently  in  a  case,  which  appears  to  be  precisely  similar,  the 
contrary  conclusion  was  arrived  at  by  the  Full  Bench  of  the  same  Court 
(Muhummad  Husaam  v  Kushelo  (2)  )  In  Bombay  in  Saltharam  Maha- 
dev  Dange  v  Han  Krishna  Dange  (3)  at  page  116  upon  a  different  state 
of  facts,  the  principle  has  been  laid  down  that  a  decree  for  partition  so 
long  as  it  remains  under  appeal  does  not  effect  a  severance  of  joint  estate 
It  was  accordingly  held  that,  by  reason  of  the  death  of  one  of  the  defend- 
ants during  the  pendency  of  the  second  appeal,  the  plaintiff's  share  was 
enlarged  If  this  decision  is  correct,  it  must  follow  that,  as  the  share 
given  under  the  decree  may  be  varied,  so  it  may  be  extinguished  alto- 
gether 

In  the  Madras  case  decided  in  the  Privy  Council  (Chidambaram 
Chettiar  v.  Oaun  Nachiar  (4)  )  the  point  did  not  arise,  because  there 
was  no  appeal  Against  the  decree  for  partition.  It  is  merely  an  authority 
for  the  position  that  such  a  decree  may  operate  as  a  severance  of  joint 

(0  4  A,  235.  (2)  9  A    131   (132)  (3)6  B.  113  (4)  2  M    83. 
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estate.  The  two  cases  cited  appear  to  us  to  lay  down  a  rule  which  is  not 
only  inconsistent  with  the  general  principle  that  the  rights  are  fixed  by 
the  decree  and  that  the  decree  can  only  be  attacked  on  grounds  which 
were  available  to  the  [348]  unsuccessful  party  in  the  Court  of  First  In- 
stance, but  would  also  lead  to  most  inconvenient  results. 

If  the  decree  by  itself  effects  no  partition  and  does  not  operate  as  a 
conveyance  to  each  party  of  his  share  in  the  estate,  then  however  'just 
and  right,  however  unimpeachable  it  may  have  been  when  made  by  the 
Court  of  First  Instance,  it  must,  for  an  indefinite  length  of  time,  remain 
uncertain  what  rights  the  parties  possess  under  it.  A  new  peril  would 
be  added  to  the  position  of  a  purchaser  pendente  lite.  He  would  not 
only  have  to  consider  the  merits  of  the  case  in  which  the  decree  had  been 
passed,  but  would  also  have  to  consider  the  chances  of  his  vendor  sur- 
viving the  period  over  which  the  appeal  might  continue.  The  purchaser 
from  the  party  who  had  obtained  a  decree  for  his  share  of  the  joint 
estate  would  be  no  better  off  according  to  this  view  than  the  purchaser 
from  a  member  of  an  undivided  family  in  its  normal  condition.  By 
the  birth  of  children  into  .the  family  or  by  the  destruction  of  part  of  the 
family  estate  the  share  purchased  by  him  might  come  to  be  diminished, 
or,  as  in  the  present  case,  the  4ea^h  °f  ^ne  vendor  might  put  an  end 
to  it  altogether.  These  difficulties  are  avoided  by  adhering  to  what  we 
consider  the  right  principle,  vie.,  that,  by  the  decree  in  a  partition  suit, 
a  severance  of  the  joint  ownership  is  effected,  the  operation  of  a  decree 
among  parties  not  consenting  to  a  division  being  equivalent  to  that  of 
mutual  conveyances  among  parties  consenting  to  a  partition  of  the  joint 
estate. 

On  the  question  of  fact  we  agree  with  the  District  Judge.  The  pro- 
perty purchased  by  the  father,  it  is  clearly  proved,  was  not  bought  by 
his  self-acquired  funds.  With  regard  to  the  property  sold  by  the  father 
before  the  suit  in  respect  of  which  the  Judge  has  made  the  father  liable 
for  half  the  purchase-money,  we  do  not  find  that  it  is  clear  that  the  pro- 
ceeds still  remain  in  the  father's  hands.  The  plaintiff,  therefore,  has  no 
claim  to  a  share  of  them,  In  this  respect,  viss.,  as  to  Es.  483-12-0,  the 
appeal  must  be  allowed. 

As  to  the  mesne  profits  and  movables  we  see  no  reason  to  differ  from 
the  District  Judge.  Subject  to  the  above  modification  we  must  dismiss 
this  appeal — proportionate  costs. 


19  M.  349-1  Weir  45  and  631. 

[849]    APPELLATE   CRIMINAL. 
Before  Mr.  Justice  Davies  and  Mr.  Justice  Boddam. 


QUEEN-EMPRESS  v.  PUKOT  KOTU  AND  OTHERS.* 
[23rd*  July,   1896.] 

Abkari  Act— Act  I  of  1886  (Madras),  Sections  31,  36— Penal  Code,  Sections  99,  147 
and  353- 

A  Sub-Inspector  of  Salt  and  Abkari  attempted,  without  a  search  warrant,  to 
enter  a  house  in  search  of  property,  the  illicit  possession  of  which  is  an 
offence  under  the  Madras  Abkari  Act  and  v/as  obstructed  land  resisted : 

Held,  that  having  regard  to  Section  99  of  the  Penal  Code,  even  though  the 
Sub-Inspector  was  not  strictly  justified  in  searching  a  house  without  a  warrant, 

*  Criminal  Appeal  No.  138  of  1896, 
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the  persons  obstructing  and  resisting  could  not  set  up  the  illegality  of  the 
officer's  proceeding  as  a  justification  of  their  obstruction  as  it  was  not  shown 
that  that  officer  was  acting  otherwise  than  in  good  faith  and  without  malice 

[F,  21  M    296=1  Weir  125  (136),  R.,  18  Jnd    Cas    894=14  Cr   LJ    142=15  PLR     APPEL 
1913=20  PWR    1913  Cr    D.,  6  Cr    LJ    105=17  MLJ    323]  LATE 

APPEAL  under  Section  417  of  the  Code  of  Criminal  Procedure  against  CRIMJ 
the  judgment  of  acquittal  passed  by  J  Hewetson,  District  Magistrate  of  NAL. 
Malabar,  in  criminal  appeal  No.  13  of  1895  . 

The  judgment  of  the  District  Magistrate  was  as  follows  —  19  M. 

"  The  four  appellants,  togethei1  with  two  women  who  have  not 
appealed,  have  been  convicted  of  noting  and  using  force  to  a  public  anj 
servant  while  in  execution  of  his  duty  The  Sub-Inspector,  a  petty 
officer  and  five  peons  went  to  the  first  appellant's  house  and  found  him, 
as  they  swear,  selling  toddy  Thereupon  the  Sub-Inspector  wanted  to 
1  search  his  house,  drew  his  sword,  and  tned  to  effect  his  object  by 
force. 

"  Now,  before  a  search  could  be  legally  made  without  warrant,  the 
1  Abkan  officer  must,  under  Section  81  of  Act  I  of  1886,  '  record  his 
1  reasons  and  the  grounds  of  his  belief  '  Under  Section  36  he  is  also 
1  bound  by  the  proceedings  of  the  Criminal  Procedure  Code,  i.e.,  before 
1  commencing  the  search,  he  must  secure  the  presence  of,  at  least  two 
'  respectable  witnesses  The  Sub-Inspector  did  neither  of  these  things. 
1  His  procedure  was  therefore  grossly  illegal  He  was  not  acting  in  the 
execution  of  his  duty,  and  the  appellants  were  justified  in  preventing 
1  the  search  until  the  requirements  of  the  law  were  fulfilled  It  does 
1  not  appear  that  they  used  more  force  than  was  requisite  for  the  purpose. 
1  The  [350]  Sub-Inspector's  sword  was  damaged,  his  cap  lost,  and  his 
coat  torn,  but  no  wounds  or  bruises  are  alleged  As  soon  as  the  Adhi- 
'  kari  came,  the  search  was  made  without  opposition  It,  therefore, 
seems  to  me  that  even  if  the  appellants  did  all  that  the  prosecution 
1  alleges,  they  committed  no  offence,  and  must  be  acquitted  I  reverse 
1  the  finding  and  sentence  of  the  Lower  Court,  and  cancel  the  appellant's 
1  bail  bonds  " 

The  Acting  Public  Prosecutor   (Mr    Subraniamam),   for  the   Crown. 
The  prisoners  wer§  not  represented 

JUDGMENT 

The  District  Magistrate  appears  to  have  had  no  ground  for  hia  finding 
that  the  Sub-Inspector  acted  irregularly  in  making  the  search.  But, 
assuming  the  Magistrate's  finding  had  been  correct,  the  irregularity  would 
have  afforded  no  justification  for  the  defendants'  acts 

When  the  Magistrate  states  that  the  defendants  were  '  justified  '  m 
their  resistance,  we  presume  he  means  by  the  right  of  private  defence 
(for  we  can  conceive  of  no  other  justification),  but  the  Magistrate  has 
overlooked  the  provisions  of  the  first  and  second  clauses  of  Section  99 
of  the  Penal  Code,  which  do  not  allow  of  the  exercise  of  that  right  when 
an  act  such  as  this  is  done  by  a  public  servant  or  under  the  direction  of  a 
public  servant  which  the  Sub-Inspectqp  was 

We  must  therefore  reverse  the  District  Magistrate's  order  of  acquittal 
and  direct  that  -the  appeal  be,  restored  to  the  file  and  heard  and  disposed 
of  upon  its  merits.  Ordered  accordingly. 

[Reporter's  note  See  Reg  v.  Vyankatrav,  1  B.  H.  C,  R.  Crown 
oases  50.] 
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19  M.  350. 
JAN.  31.  APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Ki.,  Chief  Justice, 
and  Mr.  Justice  Shephard. 


In  re  MAKKI,   APPELLANT  IN  S.   R.  No.   11703. 

19  M  350  *n  re  RAMAN,  APPELLANT  IN  S.  R.  No.  13187.* 

[31st  January,   1896.] 
Court  Fees  Act— Act  VII  of  1873,  Schedule  I— Appeal— Stamp  leviable  for  costs 

When  apart  from,  and  independently  of  ^  any  other  reliefs  which  an  appellant 
seeks  in  an  appeal  from  a  decree,  he  seeks  distinct  relief  on  the  ground  that  by 
[351]  the  decree  under  appeal  the  costs  of  the  parties  in  the  proceedings  which 
terminated  with  the  decree  have  not  been  properly  assessed  or  apportioned,  the 
value  of  such  distinct  relief  should  be  reckoned  as  part  of  the  subject-matter  in 
dispute  for  the  purposes  of  the  first  schedule  of  the  Court  Fees  Act. 

[F.,  6  O.C.  135  (138);  R,  14  Ind.  Cas.  284  (285)=118  P.L.R.  1912=120  P.W.R.  1912.] 

CASE  referred  for  the  decision  of  the  High  Court  under  Section  5  of 
Act  VII  of  1870  by  H.  W.  Foster,  Registrar  of  the  High  Court,  Appellate 
Side,  Madras. 

The  case  was  stated  as  follows:  — 

The  question  which  has  given  rise  to  this  reference  is  whether, 
under  certain  circumstances,  costs  awarded  by  the  decree  of  a  Court  should 
not  be  regarded  as  part  of  the  '  value  of  the  subject-matter  in  dispute  ' 
for  the  purpose  of  calculating  the  fees  payable  under  Schedule  I  of  the 
Court  Fees  Act  on  a  memorandum  of  appeal  against  the  decree. 

There  are  two  second  appeals  now  pending  admission  in  which  the 
point  has  been  directly  raised. 

The  first  of  these  arises  out  of  original  suit  No.  24  of  1889  on  the  file 
of  the  Subordinate  Court  of  Calicut.  In  this  case  the  plaintiff  sued  fifteen 
defendants  to  recover  a  paramba  with  mesne  profits  and  damages  amount- 
ing to  Es.  863,  and  he  tendered  Rs.  30  as  compensation  for  improve- 
ments. The  Subordinate  Judge  gave  a  decree  against  first  defendant 
(who  alone  contested  the  suit)  for  surrender  and  for  payment  of  Rs.  136 
as  damages  and  mesne  profits,  but  fixed  the  compensation  for  improve- 
ments at  Rs.  140.  The  decree  also  directed  the  first  defendant  to  pay 
the  whole  of  the  plaintiff's  costs. 

The  first  defendant  appealed  to  the  District  Court  (App.  1017  of 
1890),  and  took  express  objection  to  the  order  as  to  costs.  The  District 
Judge  of  South  Malabar  confirmed  the  decree  except  as  to  costs  regard- 
ing which  he  ordered  that  each  party  should  bear  his  own. 

Against  this  decree  the  plaintiff  has  presented  a  second  appeal 
which,  amongst  other  grounds,  he  contends  that  "  the  District  Judge 
having  accepted  the  findings  of  the  Subordinate  Judge,  that  the  first 
defendant  was  guilty  of  committing  waste  and  of  forging  receipts  should 
not  have  interfered  with  the  Subordinate  Judge's  order  as  to  costs,"  and 
that  "  the  plaintiff  is  under  the  circumstances  at  least  entitled  to  pro- 
portionate costs." 

The  second  case  arises  out  o»  appeal  No.  838  of  1891  on  the  file  of 
the  Subordinate  Court  of  North  Malabar.  In  this  appeal  the  [882]  Sub- 
ordinate Judge,  reversing  the  decree  of  tbe  District  Munsif,  who  dis- 
missed  the  suit  with  costs  (original  suit  No.  72  of  1891  on  the  file  of 

*  Referred  Case  No.  i  of  1893. 
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District  Munsiff  of  Cannanore),   gave  a  decree  for  plaintiff  as  prayed  for 

with   costs   throughout    payable    by    first    defendant      The    first    defendant  JAJJP       . 

has  now  preferred  a  second  appeal,   of  which  one  of  the  grounds  is  that      

11  under  the  peculiar  circumstances  of  this  case  the  Lower  Appellate  Court    APPEL- 
ought  not  to  have  decreed  the  payment  of  costs  of  this  suit  "  LATE 

As  a  rule,  costs  decreed  by  a  Lower  Court  are  not  computed  as  part  of     CIVIL. 
the  subject-matter  in  dispute  tor  the  purpose  of  assessing  Court  fees  on  an      ,^^- 
appeal,    but   when   Hn   appellant   expressly   questions   the   propriety   of   the   19  M. 350. 
order  as  to  costs,  when  he  treats  the  costs  awarded  as  a  matter  separate 
and  independent  from  the  other  reliefs  given  by  the  decree,   and  contedds 
that  even  if  the  re«t  ot  the  decree  is  upheld,  the  order  as  to  costs  should 
be  modified  in  his  favour,  it  is  the  practice  in  this  office  to  add  the  amount 
of  the  costs  in  respect  of  which  there  is  a  contention  to  the  value  of  the 
other  matter  m  respect  of   which   the   appeal  is  made  for  the   purpose  of 
arriving  at  the  total  value  of  the  "  subject-matter  in  dispute  "     Each  of 
the   above  two   cases  being  of  this  nature   the   appellant  has   been   called 
upon  to  pay  Court  fee  on  the  amount  of  costs  disputed 

Each  urges  that  he  is  not  liable  to  this  payment  on  the  general  ground 
that  costs  form  no  part  of  the  subject-matter  in  dispute.  The  authorites 
relied  on  for  this  contention  are  Doorga  Doss  Chowdhry  v  Ramanauth 
Ohowdhry  (1),  Nilmadhub  Doss  v  Bwhumber  Dosa  (2)  and  High  Court 
Proceedings,  dated  10th  November  1875,  No.  2739 

The  first  case  cited  Doorga  DOBS  Chowdhry  v.  Ramanauth  Chowdry 
(1)  was  an  application  to  the  Privy  Council  to  admit  an  appeal  without  a 
certificate  from  the  High  Court.  The  substantive  amount  of  the  decree 
was  below  the  minimum  limit  at  which  an  appeal  was  allowed  by  the 
rules,  but  for  the  appellant  it  was  argued  that  he  was  entitled  to  add  the 
coats  awarded  against  him  by  the  decree,  Buch  addition  would  have 
brought  the  figure  up  to  the  minimum  limit,  but  the  Pi  ivy  Council  held 
that  "  the  costs  of  a  suit  are  no  part  of  the  Subject-matter  in  dispute,  and 
cannot  be  used  for  the  purpose  "  for  which  the  appellant  sought  to  use 
them 

In  the  second  case  Ndmadhuh  Doas  v.  Bishumbcr  Dona  (2)  a  similar 
opinion  seems  to  be  indicated,  though  the  necessity  for  [353]  deciding 
the  point  did  not  arise  The  third  authority  is  a  Proceeding  of  the 
High  Court  passed  on  a  question  referred  by  the  Acting  District  Judge 
of  South  Canara  as  to  whether  "  when  the  objection  taken  by  the  respond- 
ent under  Section  348  (561)  of  the  Code  of  Civil  Procedure  has  reference 
only  to  so  much  of  the  Lower  Court's  decree  as  disallows  costs,  any 
additional  fee  is  payable  under  Section  16  of  the  Court  Fees  Act  "  The 
Court,  while  pointing  out  that  its  answer  was  not  authoritative,  stated  in 
reply  the  opinion  that  no  additional  fee  was  authorized  in  the  case  refer- 
red, and  quoted  the  dictum  in  the  Privy  Council  case  above  cited,  that 
"  costs  are  no  part  of  the  subject-matter  in  dispute." 

This  Proceeding  seems  exactly  in  point  supposing  the  expression 
11  subject-matter  of  the  suit  "  used  in  Section  16  of  the  Court  Fees  Act  to 
be  equivalent  to  "  subject-matter  in  dispute  "  used  in  Schedule  I  of  the 
Act.  The  plaintiff  obtained  a  decree  ns  prayed  for,  but  his  costs  were  dis- 
allowed and  he  appealed  against  that  part  of  the  decree  disallowing  his 
costs  by  putting  in  a  memorandum  of  objections. 

My  reason^  for  not  accepting  the  decision  as  final,  however,  are  first, 
that  the  Proceeding  disclaims  any  authoritative  force,  and,  secondly,  that 

CO  FMTXTaete. (2)  13  MIA   85=3  BLR   P.C   27 
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1896      *>ne  P^ctice  of  the  Registrar's  office  bus  never  been  brought  into  confor- 
[AN   31     m%    w**k   t^e    ru^e    *a*d    down.     The    Privy    Council    ruling    cited    in    the 
'       '   Proceeding  does  not  appear  to  be  on  all  fours  with  the  cases  referred. 
APPEL-    -^n  ^IQ  case  before  the  Privy  Council  it  would  appear  that  costs  followed 
LATE      ^e   resu^   *n   ^e   High   Court,    and   consequently    an    appeal    against   the 
ClVIL      amount  absolutely   allowed   by  the  decree  involved   an   appeal   against  the 
d__  *     order  as  to  costs.     In  such  cases,  it  is  not  the  practice  in  the  High  Court 
19  M.  350.  to  reckon  in  costs  in  computing  the  value  of  the  subject-matter.     If  costs 
are    in    no    cases    to    be    regarded    as    part    of  the  subject-matter  in  dis- 
pute, it  would  seem  to  follow  that  costs  ought  not  to  be  permitted  to  be 
made  a  separate  and  independent  subject  of  appeal.     But  if  a  separate 
ground  of  appeal  on  the  subject  of  costs  is  permitted,  then  the  apportion- 
ment of  costs  might  be  the  only  question  raised  in  appeal,   and  then  on 
the  construction  contended  for  an  appeal  might  be  filed   free  from  Court 
fees. 

The  point  is  of  importance  since  it  is    of  frequent  occurrence,  and  as 
there  is  some  doubt  in  the  matter,  I  make  this  reference. 
The  question  for  decision  is  as  follows:  — 

[354]  "  When  apart  from,  and  independently  of,  any  other  reliefs 
which  an  appellant  seeks  in  an  appeal  from  a  decree,  he  seeks  distinct 
relief  on  the  ground  that  by  the  decree  under  appeal  the  costs  of  the 
parties  in  the  proceedings  which  terminated  with  the  decree  have  not  been 
properly  assessed  or  apportioned,  should  the  value  of  such  distinct  relief 
be  reckoned  as  part  of  '  the  subject-matter  in  dispute  '  for  the  purposes 
of  the  first  Schedule  of  the  Court  Fees  Act,  or  should  the  said  value  be 
excluded  from  computation  ? 

Ryru  Nambiar,  for  appellant  in  S.  R.  No    13187. 

Mr.   Wedderburn,  for  the  Government  Pleader,  contra. 

DECISION. 

The  appellant  has  made  the  costs  the  subject-matter  of  dispute,  and 
therefore  a  Court  fee  stamp  is  leviable. 


19  M.  354  -2  Weir  468. 

APPELLATE    CRIMINAL. 
Before  Mr.  Justice  Dames  and  Mr.  Justice  Boddam. 


QUEEN-EMPRESS   v.    VAHUDEVAYYA.*     [28rd   July,    1896.] 
Cnminal  Procedure  Code,  Act  X  of  1882,  Section  419 — 'Presented' 

The  Criminal  Procedure  Code,  Section,  419,  requires  that  a  criminal  appeal 
shall  be  delivered  to  the  proper  officer  of  the  Court  either  by  the  appellant  or 
his  pleader.  Where  a  petition  of  appeal  was^  not  presented  to  the  Court,  but 
was  deposited  in  a  petition  box  kept  for  the  convenience  of  parties  within  the 
Court  precincts  and  intended  for  the  deposit  of  papers  for  the  Court: 

Held,  that  it  had  not  been  presented  and  was  rightly  returned  for  legal  pre- 
sentation. 

CASE  reported  for  the  orders  of  the  High  Court  under  Section  438  of 
the  Code  of  Criminal  Procedure  by  L.  C.  Miller,  Acting  District  Magis- 
trate of  South  Canara. 

The  case  was  stated  as  follows:  — 

"  I  have  the  honour  to  forward  the  petition  of  pleader  M.  R.  By. 
Pangal  Subba  Row  on  behalf  of  Vasudevayya,  accused  in  calendar  case 

*  Criminal  Revision  Case  No.  286  of  1896. 
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No  510  of  1895,  on  the  file  of  the  Stationary  Sceond-olass  Magistrate 
of  Udipi,  against  the  order  of  the  Acting  Head  Assistant  Magistinte, 
rejecting  the  appeal  against  the  finding  and  sentence  of  the  Sub-Magis- 
trate, foi  the  order  of  the  High  Court 

[355]  "  The  petition  of  appeal  \\as  first  placed  m  the  petition  box 
kept  within  the  precincts  of  tho  Head  Assistant  Ma^istiate's  Court  vithm 
the  prescribed  time  The  Head  Assistant  Magistrate  returned  the 
petition  with  the  following  endorsement,  dated  llth  January  1806  — 

"  '  Ciimmal  appeals  must  be  personally    piesented  01    by   plendci 

The  appeal  wab  again  piesented  in  person,  but  on  this  occasion  the 
Magistrate  passed  orders,  dated  29th  Jariuaiy  that  '  the  appeal  is  out  of 
time  and  is  therefore  rejected 

"  The  High  Court  has  held  in  the  Criminal  Revision  Case  316  of 
1834  (1)  and  in  Queen  Empress  v  Arlappa  (2),  that  the  transmission  of 
an  appeal  by  post  was  not  a  sufficient  compliance  with  Section  419,  Crimi- 
nal Procedure  Code  But  in  this  case  the  appeal  petition  was  placed  in  a 
receptacle  kept  for  the  convenience  of  parties  within  the  Court  precincts 
intended  for  the  deposit  of  papers  for  the  Court  If  this  be  considered 
duly  presented  and  a  sufficient  compliance  with  the  provisions  of  the  sec- 
tion, I  request  that  the  appeal  may  be  ordered  to  be  taken  on  the  file  and 
heard  on  its  merits 

Counsel  did  not  appear 

ORDER 

As  ruled  by  the  learned  Chief  Justice  in  Queen  Emp)css  v  Ailappa  (2) 
the  word  '  presented  '  in  Section  419  of  (he  Code  of  Criminal  Proce- 
dure "  evidently  means  that  such  petition  shall  be  delivered  to  tbe  proper 
officer  of  the  Couit  either  bv  the  appellant  or  his  pleader  " 

It  is  clear  that  what  tlie  law  requrres  is  that  the  petition  of  appeal 
be  presented  by  one  or  other  of  those  two  persons,  and  not  by  any  body 
else  In  order  to  secure  this,  it  is  necessary  that  the  presentation  be 
made  in  person  So  that  the  same  reason  applies  for  not  recognizing  a 
petition  found  in  a  petition  box  as  io  one  sent  by  post,  namely,  that  it 
might  have  been  deposited  there  by  a  third  person  who  could  not  legally 
present  it  The  Head  Assistant  Magistrate  was,  theiefore,  right  in  return- 
ing the  petition  of  appeal  in  I  his  case  for  legal  presentation,  and  when 
that  presentation  was  made,  the  appeal  being  time-haired  was  rightly 
rejected 


19  M.  356=1  Weir  313. 

[356J  APPELLATE  CRIMINAL 

Before   Mr    Justice    Subramama   Ayyar,    Mr     Justice   Davics 

and  Mr.   Justice   Benson 

QUEEN-EMPRESS  v    KALIYXM 

[4th  June,  6th,  20th  and  21st  July,   1896  J 

Penal  Code — Act  XLV  of  1860,  Section  304 — Act  done  with  the  knowledge  that  death 
ivould  be  a  probable  result 

Where  the  prisoner  by  gripping  and  squeezing  the  testicles  of  deceased 
reduced  them  to  a  pulpy  condition  thereby  causing  an  injury  which  resulted 
in  death  due  to  the  shock  so  inflicted  on  the  nervous  system 

*  Referred  Trial  Case  No    24  of  1896 
(r)  Weir's  Criminal  Rulings,  3rd  edition,  p,   1006  (2)   15  M    137 
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Held,  PER  DAVIES,  J.,  that  the  death  was  an  unforeseen  result  for  which 
prisoner  could  not  be  held  liable,  and  that  she  ought  to  be  convicted  under 
Section  303,  Penal  Code. 

Held,  PER  SUBRAMANIA  AYYAR  and  BENSON,  JJ.,  that  death  was  a  probable 
consequence  of  the  prisoner's  act,  and  that  she  was  guilty  under  Section  304, 
Penal  Code,  of  culpable  homicide  not  amounting  to  murder. 

CASE  referred  by  T.  Weir,  Sessions  Judge  of  Coimbatore,  for  confirma- 
tion of  the  sentence  of  death  passed  upon  the  prisoner  in  sessions  case 
No.  44  of  1896  under  Section  874,  Criminal  Procedure  Code,  and  APPEAL 
by, the  prisoner  against  the  6aid  sentence. 

Mr.   Travcrs  Drapes,  for  the  prisoner. 

Mr.  J.  G.  Smith,  for  the  Acting  Public  Prosecutor  in  support  of  the 
conviction. 

On  the  4th  June  1896  the  case  was  sent  back  to  the  Sessions  Judge 
by  Davis  and  Benson,  JJ.,  for  the  evidence  of  Dr.  Lancaster  to  be  taken, 
and  on  receipt  of  the  said  evidence  called  for  and  upon  hearing  the  argu- 
ments of  counsel,  the  Court  delivered  the  following  judgments 

The  same  counsel  appeared  as  on  the  previous  hearing. 

Davics,  J. — Upon  the  further  evidence  given  by  the  District  Medical 
Officer,  Dr.  Lancaster,  who  was  present  at  the  post-mortem,  we  have  no 
reason  to  doubt  that  the  death  of  Kalan  was  due  to  the  injuries  done  to 
his  testicles,  and  not  to  disease  or  other  cause.  And  the  evidence,  as  weW 
as  the  admissions  of  his  wife,  Kahyani,  the  prisoner,  make  it  clear  that 
it  was  she  who  caused  those  injuries  by  squeezing  the  testicles  with  her 
hand. 

[357]  But  in  convicting  her  of  murder  and  sentencing  her  to  death, 
the  Sessions  Judge  has  not  sufficiently  taken  into  consideration  whether 
the  woman  could  have  been  aware  that  her  act  would  in  all  probability 
lead  to  a  fatal  result,  and  so  intended  it. 

The  gripping  and  squeezing  of  the  testicles  is  well  known  to  be  a 
very  common  form  of  assault  in  this  country  among  the  lower  classes  of 
the  people,  but  in  a  lengthened  experience  of  twentv  seven  years  as  a 
Magistrate  and  Judge,  I  have  never  heard  until  now  of  a  single  case  in 
which  that  particular  form  of  assault,  unattended  by  other  violence,  has 
proved  fatal.  And  in  the  various  works  on  Medical  Jurisprudence  that  1 
have  consulted,  I  have  been  able  to  find  only  one  reported  case  of  the 
kind.  How  then  can  we  rightly  attribute  to  this  \\oman  a  knowledge 
that  by  her  act — one  £o  frequently  committed  among  people  of  her  class 
without  ill  effects — she  would  cause  death  or  even  be  likely  to  cause  it? 
In  my  opinion,  it  is  impossible  to  hold  her  responsible  for  so  unforeseen 
a  result,  and  I  would  acquit  her  altogether  of  an>  charge  of  culpable 
homicide. 

The  next  question  is  whether  she-  ought  to  be  found  guilty  of  caus- 
ing hurt  or  grievous  hurt.  The  only  kind  of  grievous  hurt  that  she  might 
have  intended  to  cause  was  emasculation,  but  that,  like  causing  death  is 
not  shown  to  be  at  all  a  probable  result  of  squeezing  the  testes  merely  by 
the  hand,  and  therefore  it  cannot  be  taken  that  she  contemplated  it. 

The  fact  is  that  she  and  her  husband  were  having  a  fight,  in  the 
course  of  which  she  attacked  him  in  the  way  stated.  That  has  been  her 
account  from  the  beginning,  and  here  again  it  seems  to  me  the  Sessions 
Judge  has  done  her  ncant  justice  in  not  giving  some  weight  to  the  provo- 
cation she  undoubtedly  received.  Her  husband  was  ill  and  was  trouble- 
some in  consequence.  She  tried  to  keep  him  quiet  by  pushing  him  down. 

*The  case  of  Moobrack  in  1845  (vide  page  479  of  Chevers1  Medical  Jurisprudence). 
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He  bit  the  little  finger  of  her  right  hand,  and  they  fell  together  by  a  raggi       1Rfift 
stone  where  a  knife  lay      Her  husband  seized  this  knife  and  made  a  dash  ?* 

at  her  throat  with  it      She  then  proceeded  to  maul  him  in  the  way  des-   J""^1- 
cnbed  while  hd  tore  at  her  hair,   and  it  was  in  this  encounter  that  they       " 
were  seen  by   the  two  eye  witnesses   and   separated      The  rest  of   HIP  wo-      AppEL' 
man's  story  is  well  corroborated  by  the  eye-witnesses  and  the  medical  evi-     r,LATE 
dence      The  second  witness,  Aaron,  admits  that  the  [358]  woman  complain-     ^RIMI- 
ed  to  him  that  her  thumb  (it  really  was  the  little  hnger)  had  been  bitten,       NALl 
and,  though  he  piotesses  to  have  seen  no  marks  of  the  bite,   the  Hospital 
Assistant  did  find  marks  on  her  little  finger  which  he  says  may  have  b'een       356=1 
caused  by   a  bite      The  third  witness,    Kuruppan,   fuither   states   that  the       Weir 
woman  told  him  that  her  husband  had  cut  her  with  a  knife  on  the  throat        313. 
and  that  he   saw   a  slight  mark  there  which   was  bleeding — and  the  Hos- 
pital Assistant,   who  saw   this  mark  also,    says  it  may  have  been  inflicted 
with   a  knife      There  was,   in  tact,    a  knife   lying   at   the   spot,   which   the 
prisoner   at  otice   pointed  out   as   the  knife  that   had   been   used      Though 
the    Hospital    Assistant    is    of    opinion    that    the    wound    on    the    neck    was 
self-inflicted,  because  it  was  '  fine,'  his  opinion  is  entitled  to  no  weight  in 
the  face  of  the  fact  that  the  wound  was  seen  in   existence   by   the  thud 
witness    at    the    termination   of   the   fight    before   there    was    time    for   con- 
coction,  and  after  the  fight  the  woman  was  kept  under  guard  and  had  no 
opportunity   to   cause   the   wound   without   being   detected       So   that   1    am 
satisfied  that  the  woman's  story  is  substantially   true 

The  only  point  remaining  is  whether  in  the  circumstances  she  was 
justified  in  using  the  violence  she  did  to  her  husband  The  effect  of  that 
violence,  according  to  the  evidence  of  l)r  Lancaster,  was  much  bruising 
of  the  glands  and  their  reduction  to  a  pulpy  condition  Considering  that 
her  husband  was  admittedly  in  an  enfeebled  condition  and  not  fit  to  move 
about  according  to  the  prisoner's  own  statement,  that  she  appears  to  have 
commenced  the  assault,  and  that  the  injuries  she  received  were  tufling 
and  her  husband  was  not  strong  enough  to  do  her  any  serious  harm,  I 
consider  that  she  was  not  entitled  to  resort  to  the  extreme  measure  she 
adopted  to  defend  herself  from  Ins  feeble  attacks — she  being  as  descnbed 
a  woman  of  strong  physique  Whatevei  provocation  she  received  from 
her  husband,  she  appears  to  have  brought  upon  herself  by  a  too  hasty 
temper  (I  am  taking  her  own  account,  the  only  one  we  have  of  the  origin 
of  the  quairel)  and  that  provocation  was  not  really  grave  enough  to  excuse 
her  in  inflicting  what  must  have  been  the  most  excruciating  pain  upon  a 
man  already  suffering  from  severe  sickness  I  would,  therefore,  find  hei 
guilty  of  the  offence  of  voluntarily  causing  hurt  under  Section  323  of  the 
Penal  Code  and  sentence  her  to  six  months'  ngorous  imprisonment,  to 
count  fiom  this  date  The  maximum  sentence  toi  the  offence  is  one  yeai 
and  she  has  already  been  in  jail  for  moie  than  four  months 

[359]  BENSON,  J  — In  this  case  a  woman  named  Kaliyam  has  been 
convicted  of  having  murdered  her  husband,  Kalan,  and  has  been  con- 
demned to  death 

The  facts  of  the  case  aie  briefly  as  follows   — 

Kalan  was  ft  pofetal  lunner,  and  lived  with  his  uife,  the  accused,  on 
the  Coffee  Estate  of  Mr  Beaver  at  Kollnkombe  The  wife  woiked  as  a 
cooly  on  the4  estate  On  the  22nd  of  Februaiy  last  Kalan  was  seized 
with  violent  vomiting  and  purging  which  continued  up  to  the  28th 
February.  At  6  A  M  on  that  day  Aaron,  the  second  witness,  who  lives 
within  five  or  six  jards  of  Kalan 's  house,  and  who  is  both  a  school 
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master  and  writer  on  the  estate,  heard  Kalan  cry  out  "  Ey-Eyoh,  she 
is  biting  my  testicles,"  and  on  running  to  Kalan's  hut,  saw  him  lying  at 
the  entrance  on  his  back.  The  accused  was  sitting  on  Kalan's  chest,  hold- 
ing his  throat  with  her  right  hand  and  twisting  and  pulling  his  testicles 
with  her  left  hand.  Her  hair  was  waving  in  Kalan's  face,  and  he  was 
pulling  it  and  crying  out  "  Ey — Eyoh  "  !  Aaron  called  on  her  three  times 
to  let  go  her  hold  of  her  husband's  testicles,  but  she  would  not.  He  then 
threatened  to  send  in  the  Pariah,  Karuppan,  (third  witness),  who  had 
come  with  him,  and  finally  did  send  him  to  the  d(*>r,  whereupon  she  loosed 
her  hold.  Kalan  then  stood  up,  with  difficulty,  and  reached  the  door,  where 
he  fell  down  with  a  cry  of  pain,  pointing  to  his  testicles  and  saying  "  See, 
sir,  she  has  bitten  me."  This  ie  the  account  given  by  Aaron.  He  looked 
at  the  testicles  and  noticed  some  bleeding.  Substantially  the  same  account 
of  the  occurrence  is  given  by  the  coolv ,  Karuppan  (third  witness)  who  ran 
to  the  spot  at  the  same  time  with  Aaron,  but  he  denies  that  Kalan  said  his 
testicles  were  bitten.  He  says  that  the  words  used  by  Kalan  were  "  Sir, 
she  had  seized  and  twisted  the  testicles :  they  are  paining  and  wounded : 
bring  some  water  that  I  may  pour  it  on  the  wound."  Aaron  adds  that  he 
asked  the  accused  what  was  the  cause  of  the  quarrel,  and  she  replied : 
Look  at  my  thumb:  he  has  bitten  me."  He  looked  at  her  thumb,  but 
could  not  notice  any  mark  of  a  bite  on  it,  or  any  injuries  on  the  woman.' 
Aaron  then  ordered  Karuppan  to  keep  watch  over  Kalan  and  his  wife,  and 
he  himself  went  to  call  the  roll  on  the  estate.  After  he  had  gone,  Karup- 
pan asked  Kaliyani  why  she  had  acted  in  this  way  to  her  husband,  who  was 
already  sick,  and  she  replied  "  Sir,  he- came  to  cut  me  with  a  knife:  it 
is  true  I  twisted  hi&  testicles,"  and  she  pointed  to  the  front  part  of 
her  throat  where  there  was  a  slight  slit,  which  was  slightly  [360]  bleed- 
ing. She  also  showed  a  knife  near  the  door  with  which  she  said 
that  Kalan  came  to  stab  her.  After  roll-call  Aaron  told  Mr.  Beaver 
what  had  happened,  and  they  then,  at  8  A.M.,  went  to  Kalan's  hut. 
Mr.  Beaver  found  him  m  a  very  weak  state.  Kalan  told  him  that  ll  his 
wife  had  assaulted  him  grievously  that  morning — sitting  on  his  chest  and 
strangling  him  with  one  hand,  and  subsequently  biting  him  on  his  testi- 
cles." Mr.  Beaver  asked  the  accused,  she  had  done  so,  and  she  said 
that  she  had  pinched  but  not  bitten  them.  Mr.  Beaver  asked  Kalan  the 
reason  of  the  assault,  and  he  said  that,  being  very  cold  in  the  morning,  he 
asked  his  wife  to  make  a  fire  for  him,  whereupon  she  got  in  a  great  temper 
and  assaulted  him  as  above  described.  The  accused  did  not  say  to  Mr. 
Beaver  that  she  had  been  assaulted  by  her  husband,  and  made  no  com- 
plaint of  ill-treatment  by  him,  and,  though  present  when  Kalan  told  his 
story,  made  no  objection  to  it  except  by  denying  that  she  took  certain 
money.  Mr.  Beaver  thought  that  Kalan  was  dying,  and  knowing  that  he 
had  saved  money,  asked  him  if  he  wished  him  to  take  charge  of  it.  Kalan 
said  that  he  had  Rs.  300  in  two  tins  in  the  house.  They  Searched  for  it, 
but  could  not  find  it.  Kalan  then  accused  his  wife  for  having  made  away 
with  it,  but  she  emphatically  denied  knowing  anything  about  it.  Kalan 
was  then  removed  to  the  Post  Office  and  died  the  same  morning  at  11-30 
o'clock.  Karuppan  was  left  in  charge  of  the  accused  at  Kalan's  hut. 
About  noon  she  asked  leave  to  go  and  case  herself,  and,  on  her  return, 
she  showed  Karuppan  two  tins  of  rupees  saying,  "  This  is  the  money 
we  have  earned:  I  have  got  it  with  me."  >The  tins  contained  over 
Rs.  200,  and  were  made  over  to  the  Magistrate  who  arrived  soon  afterwards. 
Kalan's  body  was  taken  to  Coonoor,  and  a  post-mortem  examination 
was  made  by  the  Hospital  Assistant  and  Surgeon  Lieutenant-Colonel 
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Lancaster,  the  District  Medical  Officer  of  the  Nilgms  Only  the  forme)  was  lg§6 
examined  at  the  trial  before  the  Sessions  Court,  but,  after  the  case  was  rULY  21 
referred  to  this  Court,  we  desired  the  Sessions  Judge  to  obtain  the  evi- 
dence  of  Dr  Lancaster  also.  It  shows  that  there  was  a  wound  on  the 
front  part  of  the  scrotum,  probably  produced  by  a  wrench  or  twist  There 
were  no  murks  of  any  teeth  on  the  scrotum,  but  the  wound  was  covered 
with  dried  blood  On  opening  the  scrotum,  the  testicles,  or  glands  pro- 
per, were  found  to  be  "  very  much  bruised  and  reduced  to  a  pulpy  condi- 
tion." There  was  no  apparent  disease  of  the  testicles  Their  condition 
was  due  not  to  diaea&e  out  to  m]iiry,  and  Dr  Lancaster  considered  that 
a  prolonged  [361]  severe  squeeze  if  the  icicles,  even  with  the  left  hand 
of  the  accused,  would  have  been  sufficient  to  produce  the  appearances 
which  he  saw  at  the  post-mortem  He  considered  that  the  injury  to  the 
testicles  was  the  cause  of  Kalan's  death,  and  added  that,  even,  it  the 
man  had  been  in  sound  health,  the  injury  would  have  caused  his  death. 
The  Hospital  Assistant  bays  that  the  testicles  were  "  almost  absolute 
pulp  No  solid  parts  remained,"  and  was  positive  that  shock  from  in- 
jury to  the  testicles  was  the  sole  cause  of  death 

Such  is  the  evidence  for  the  prosecution  The  accused  called  no 
witnesses  for  her  defence,  but  it  is  now  necessary  to  examine  her  various 
statements  Those  made  to  the  witnesses  have  been  already  noticed  On 
the  28th  February,  just  after  Kalan's  death,  ehe  was  examined  by  the 
Magistrate,  and  she  then  stated  that  Kalan  was  leaning  against  the  wall 
and  she  hit  him  on  the  shoulder  to  make  him  lie  down.  She  adds,  "  He 
bit  the  last  finger  of  my  right  hand  on  account  of  anger.  I  pressed  and 
seized  his  cheek,  mouth,  asking  him  to  let  off  m\  hand  As  soon  as  I 
seized  his  mouth  he  seized  the  hair  of  my  head  with  his  right  hand,  sat 
down  pushed  me  down  I  had  placed  the  knife  now  shown  me  on 
the  raggi  stone  He  took  that  knife  and  wounded  me  in  the  neck  I  felt, 
saying  '  he  cuts  the  neck  '  Nothing  was  got  His  testicles  came  in 
contact  with  my  hand  I  pinched  the  testicle  with  my  nail  and  pulled  ' 
On  the  25th  March  she  again  made  a  statement  to  the  Magistrate  In 
it  she  said  nothing  about  having  hit  her  husband,  but  stated  that  he  fell 
more  than  once  in  the  fire,  and  that,  on  her  picking  him  up  a  second  time, 
he  bit  her  little  finger,  and  she  then  details  the  quarrel  in  much  the  same 
language  as  before  Her  statement  at  the  trial  was  to  the  same  effect 

As  to  the  character  of  the  offence  committed  by  the  accused,  it  must 
bo  determined  mainly  by  reference  to  her  intention  and  the  knowledge 
which  she  had  as  to  the  probable  effect  of  her  violence  The  Sessions 
Judge  has  found  her  guilty  of  murder,  being  of  opinion  that  "  the  horrible 
nature  of  the  injury  (having  regard  especially  to  the  relationship  of  the  par- 
ties), and  the  persistent  force  which  must  have  been  used,  point  clearly  to 
an  intention  to  cause  death  "  He  also  thought  that  some  weight  should  be 
given  to  the  fact  that  Kalan,  afcer  having  eaten  of  food  prepared  by  the 
accused  on  the  22nd  February,  at  once  showed  signs  of  having  been 
poisoned,  and  to  the  fact  that  traces  of  arsenic  were  found  in  his  stomach 
and  [362]  kidneys  and  liver  after  death  Apparently  the  suggestion  is 
that  the  accused  intended  to  poison  Kalan,  and  that  it  is  therefore  to  be 
inferred  that  she  intended  to  kill  him  when  she  grievously  assaulted  him 
On  this  point  I  think  the  Judge  is  in  error  The  accused  was  not  charge- 
ed  with  havhig  given  poison  to  her  husband,  and  had  no  opportunity  of 
meeting  the  suggestion  or  of  explaining  the  symptoms  indicative  of  poison 
It  may  be  that  the  deceased  was  taking  some  native  medicine  in  which 
as  is  well  known,  arsenic  often  forms  an  ingredient  No  doubt  Aaron  says 
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that  Kalan  refused  medical  aid,  and  seemed  to  think  that  his  wife  was 
killing  him,  and  it  may  be  that  enquiry  would  elicit  sufficient  grounds  for 
charging  Kaliyani  with  having  attempted  to  poison  him.  But  for  the  pur- 
pose of  the  present  trial,  I  think  the  indications  of  poisoning  should  be  put 
aside  altogether,  for  the  reasons  already  stated,  and  the  intention  and 
knowledge  of  the  accused  should  be  gathered  from  the  other  facts  and 
probabilities  of  the  case. 

I  agree  with  the  Sessions  Judge  in  finding  that  the  accused's  version 
of  the  affair,  viz.,  that  she  acted  in  self-defence  when  her  husband  pushed 
her"  down  and  attempted  to  ^jut  her  throat  with  a  knife,  cannot  for  a 
moment  be  accepted.  It  is  toSbe  observed  that  she  said  nothing  about 
the  knife  to  Aaron  when  he  questioned  her  as  to  the  cause  of  the  quarrel, 
but  drew  his  attention  to  an  alleged  bite  on  her  thumb,  of  which,  however, 
Aaron  could  find  no  trace.  It  was  not  until  after  Aaron  had  gone  away 
that  she  apparently  saw  a  knife  lying  by  the  raggi  stone,  and  then  told 
Karuppan  that  the  deceased  had  come  to  cut  her  with  the  knife,  and  point- 
ed to  a  slight  bleeding  scratch  on  the  front  of  her  throat.  The  nature  of 
this  injury  is  accurately  stated  in  the  certificate  and  evidence  of  the  Hos- 
pital Assistant  who  examined  the  woman.  In  his  certificate  he  describes 
it  as  consisting  of  "  six  very  fine  linear  scratches  in  front  of  the  throat,  1J 
inches  long,  but  very  superficial,  and  another  linear  scratch  below  it,"  and 
he  gives  a  diagram  of  the  injury  thus — 


In  front  of  throat 


[368].  In  his  evidence  the  Hospital  Assistant  described  them  as 
"  like  thread  marks,"  and  he  saw  no  blood  on  them.  I  examined  the  knife 
in  Court  and  found  the  edge  smooth  and  incapable  of  inflicting  such  a 
wound,  apart  from  the  extreme  improbability  of  an  angry  man  being  able 
to  do  so  much,  and  no  more,  when  armed  with  a  knife  and  engaged  in  a 
deadly  struggle  with  a  woman.  I  have  no  doubt  at  all  but  that  these 
scratches  were  inflicted  with  the  human  nail,  rough  and  serrated  as  it  would 
probably  be  in  the  case  of  persons  of  the  accused's  rank  in  life.  They  may 
have  been  self-inflicted  as  the  Hospital  Assistant  thought,  or  they  may, 
as  I  think  is  more  probable,  have  been  inflicted  by  Kalan  in  struggling  with 
the  woman.  It  is  to  be  observed  that  the  accused  said  nothing  about  the 
knife  when  Mr.  Beaver  questioned  her  as  to  the  cause  of  the  quarrel 
Mr.  Beaver  understands  Canarese,  the  language  of  the  parties,  well,  and 
spoke  to  them  in  that  language.  He  was  the  employes  of  the  accused,  and 
she  would  certainly  have  told  him  if  she  had  any  such  justification  for  her 
assault.  She  not  only  made  no  such  plea,  but  did  not  deny  the  version 
given  in  her  presence  by  Kalan,  vix.t  that  when  he  asked  her  to  make  a 
fire  she  got  in  a  great  temper  and  assaulted  him  in  the  manner  stated. 
Lastly,  I  observe  that  she  makes  no  reference  to  the  knife  in  the  account 
of  the  occurrence  given  in  her  appeal  memorandum.  I  Qonclude  then 
that  the  allegation  regarding  the  knife  is  wholly  false.  As  to  the  minor 
injuries,  she  complains  of  having  been  bitten  by  the  deceased,  but  Aaron 
did  not  see  any  injury  on  her.  She  made  no  complaint  of  injury  to 
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Mr     Beaver,    and   the   Hospital    Assistant   describes   the    so-called    bite    as 
"  three  small  bruises  on  the  little  finger,"  which  he  thinks  might  have  been 
a  bite,  or  might  have  been  caused  in  the  struggle      The  bruises,  however, 
caused,  were  quite  trifling  injuries,  and  could  tonii  no  justification  for  the 
grievous   assault   committed   by    her      Theie    is,    apparently,    no  reason   to 
doubt  the  truth  ot  the  statement  made  bv  the  deceased  to  Mr    Beaver  that 
when  he  asked  the  accused  to  light  the  fire  for  him  she  got  into  a  great 
temper  and  assaulted   him      The   reason   for  the   assault  no  doubt   seems 
hardly    sufficient,    but    T   think   it    piobable   that    H!RJ    was   angry    with   him 
for    his    intention    of    sending    away    his    money    to    his    village    instead-  of 
giving  it  to  her      He  seems  to  have  known  that  he  v\as  going  to  die,   and 
he  asked  Aaron  on  the  previous  evening  to  send  the  money  to  his  village 
by   Post   Office   Order.     The   accused's   statements   show   that   she   claimed 
the  money   [364]   jointly  with  her  husband,    und  was  only  prepared  to  let 
his  brother  have  a  little  of  it  as  matter  of  grace      Even  on  the  morning  of 
the  assault,  and  before  Knlan's  death,  she  had  made  away  with  the  money, 
though  protesting  that  she  knew  nothing  about  it      Throughout  her  state- 
ments the  money  has  occupied  H  most  prominent  place      It  may  well  have 
occurred  to  her  that  if  her  husband  should  die,  she  would  be  able  to  secure 
all  the  money,  instead  of  allowing  it  to  be  sent  away  to  Kalan's  village  in 
Mysore      However  that  may  be,  it  is  certain  that  in  the  quarrel  with  Knlan 
she  resorted  to  a  form  of  attack  not  veiy  uncommon  among  women  of  her 
class,  and  did  so  with  Ruch  force  and  persistence  that  she  reduced  the  man's 
testicles  to  pulp   and  killed  him  by   the   shock  thus   given  to  the  nervous 
system      If  she  was  then  thinking  of  the  money,  and  intended  to  kill  the 
man   or   know   that   death   would   most    probably    result   from   the    act,    she 
would  be  undoubtedly   guilty   of   murder         It  was,      however,      suggested 
that    this    form    of    attack    is    so    common    and    so   rarely    fatal    that    she 
could   have   had   no   such   intention   or  knowledge    and   ought   to   be   found 
gmlty  only  of  having  voluntarily  caused  hurt      Norman  Chevers,  however, 
says  that  this  form  of  assault  is  "  extremely  liable  to  prove  fatal  "  (Medical 
Jurisprudence,    p      478,     Ed.    of     1870),     and     Surgeon-Lieutenant-Colonel 
Lancaster  says  that  the  m]iiries  would  have  proved  fatal  even  "  if  the  man 
had  been  in  sound  health  "     I  think,  too,  that  gieat  weight  must  be  given 
to  the  fact  that  the  man  \vas  then  in  an  extremely  weak  condition,  having 
been  vomiting  and  puigmg   continuously   for  six   days      All  this   was   well 
known  to  the  accused      He  was  so  weak,   as  she  herself  says,  that  he  fell 
several  times  that  morning  when  trying  to  move  about  before  the  assault 
When  the  woman  seized  his  testicles  she  must  have  done  so  because  she 
knew  that   they   were   a   vulnerable  part   where   she   could   cause   him   the 
maximum  of  pain,  and  when  she  continued  to  squeeze  and  pull  and  twist 
them,   notwithstanding  his  cries,    and   notwithstanding  the   interference   of 
Aaron  and  Karuppan,  it  seems  difficult  to  say  that  she  did  not  intend  to 
cause  his  death  or  know  that  she  was*  likely  to  do  so      Looking,  however, 
to  the  ignorance   of   women  of   her   class,      and   to  their  indifference      to 
physical  pain,  1  am  disposed  to  give  her  the  benefit  of  the  doubt,   and  to 
acquit  her  on  the  graver  charge  of  murder      She  may,  perhaps,  not  have 
intended    to   kill    her   husband,    or    have    known    that    death    would    most 
probably     result  fiom     her     assault.       She  must,     however,  m  [368]     my 
opinion,    have   known   that   death   would   be    a   probable,    if   not    the   most 
probable,  result  of  her  act.     She  was  therefore,  in  my  judgment,  guilty,  at 
the  least,  of  culpable  homicide  not  amounting  to  murder      I  would-  alter 
the  conviction  accordingly,     and,     looking    to  all     the  facts  of  the  case,  I 
would  sentence  her  to  seven  years'   rigorous  imprisonment, 
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In  consequence  of  the  difference  of  opinion  between  their  -Lordships 
the  Honourable  Mr.  Justice  Davies  and  thte  Honourable  Mr.  Justice 
Benson,  the  case  was  referred  to  a  Third  Judge,  the  Honourable  Mr. 
Justice  Subramania  Ayyar,  as  provided  by  Sections  378  and  429  of  the 
Criminal  Procedure  Code. 

Mr.  Travers  Drapes,  for  the  prisoners. 

The  acting  Public  Prosecutor  (Mr.  N.  Subramaniam),  for  the  Crown. 

JUDGMENT. 

SUBRAMANIA  AYYAR,  J. — The  facts  of  the  ca&e  have  been  so  fully 
referred  to  by  my  learned  colleagues  that  it  is  unnecessary  for  me  to 
repeat  them.  It  is  indisputably  established  that  Kalan  died  in  conse- 
quence of  the  injuries  inflicted  upon  him  by  his  wife,  the  accused,  on  the 
28th  February  last  As  to  the  charge  of  murder  as  well  as  the  question 
whether  the  accused  intended  to  cause  Kalan 's  death,  my  learned 
colleagues  are  agreed  that  the  finding  should  be  in  her  favour.  Though 
my  mind  is  not  quite  free  from  doubt  on  the  point,  yet  I  assume  that  the 
unanimous  conclusion  arrived  at  by  my  colleagues  is  binding  upon  me. 
Even  if  it  were  otherwise,  considering  that  the  circumstances  which 
chiefly  create  the  doubt  in  my  mind,  viz.,  the  fact  that  the  violent  vomit- 
ing and  purging  from  which  the  deceased  suffered  for  several  days  com- 
menced shortly  aftsr  he  took  the  food  given  to  him  by  the  accused  oft 
the  22nd  February,  his  belief  that  he  was  poisoned  and  lastly  the  discovery 
of  traces  of  arsenic  in  his  stomach,  kidney  and  liver,  were  in  the  course 
of  the  preliminary  enquiry  and  the  trial  not  directly  brought  forward  by 
the  prosecution,  as  they  ought  to  have  been,  so  as  to  give  the  accused 
a  full  and  proper  opportunity  of  meeting  them,  I  feel  I  cannot  but,  parti- 
cularly at  this  very  late  stage  of  the  case,  leave  those  circumstances 
entirely  out  of  my  consideration.  The  chief  question  is  what  offence 
then  did  the  accused's  act  amount  to?  In  determining  this  question 
it  is  necessary  to  bear  in  mind  the  nature  and  extent  of  the  injuries, 
together  with  the  circumstances  in  which  they  were  inflicted,  and  the 
knowledge  to  be  attributed  to  the  accused  with  [386]  reference  to  the 
consequences  likely  to  flow  from  such  injuries,  according  to  general  ex- 
perience. Now  at  the  time  the  deceased  was  attacked  by  the  accused  he 
was,  she  well  knew,  in  an  extremely  weak  state  of  health,  since  he  had 
been  suffering  from  violent  vomiting  and  purging  continuously  from  the 
22nd  up  to  date  of  the  offence.  The  evidence  shows  that  he  was  scarcely 
able  to  move  about.  In  this  very  enfeebled  condition  he  was  found  on 
the  morning  of  the  day  of  his  death  stretched  on  the  ground,  with  the 
accused,  a  woman  of  strong  physique,  sitting  on  his  chest,  pressing  his 
throat  with  one  hand  and  twisting  his  testicles  with  the  other.  The  wit- 
nesses, Aaron  and  Karuppan,  who  came  to  the  spot  in  consequence  of 
the  cries  of  the  deceased,  asked  her  to  desist,  but  she  would  not  and 
did  not  stop  the  twisting  until  Karuppan  went  in  for  the  purpose  of  pre- 
venting further  injury.  That  the  pulling  and  wrenching  by  the  accused 
must  have  been  attended  with  considerable  force  and  persisted  in  for  a 
comparatively  long  time  is  manifest  from  the  almost  absolutely  pulpy 
condition  in  which  the  medical  witnesses  found  the  parts  injured.  In 
acting  so  as  to  produce  such  an  extraordinary  result,  can  it  be  reason- 
ably said  that  the  accused  did  not  know  she  was  likely  to  cause  the 
death  ctf  her  husband?  The  argument  on  Ker  behalfi  *is  that  similar 
assaults  are  frequent  in  this  country,  but  yet  they  rarely,  if  at  all,  prove 
fatal,  and  therefore  a  knowledge  that  death  will  probably  result  from  such 
injuries  ought  not  to  be  attributed  to  the  accused.  I  am  unable  to 
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to   this   argument,    for   it    IB   impossible    to   deny,    as    pointed    out    by    Dr        ,1806 
Chevers  in  his  work  on  Medical  Jurisprudence,  that  this  form  of  assault  is  JULY  21. 

extremely  liable  to  prove  filial      That  such  assaults  have  resulted  in  death       

is  shown  by  the  cases  referred  to  in  the  work  above  cited  and  by  otherb    APPEL- 
which  have  come  to  my  notice      One  specific  recent  instance  which  I  have       LATE 
been  able  to  trace  is  Criminal  Appeal  No.  391  of  1893,  and  curiously  enough     CRIMI^ 
it  came  from  the  very  district  in  which  the  present  case  happened      There       NAt. 

the   body  of  the  deceased  bore  marks  of  violence  on  the  thioat  and   the      

scrotum,    uhich    latter    was    swollen    to    the    size    of    a    cocoanut      The       19  tyl. 

Hospital  Assistant,   uho  conducted  the  post-mortem   examination,   thought 

that  the  immediate  eaiihe  of   death   was   nliangulation  but  he   added   that 

the   swelling  in  the   scrotum   should  have  resulted   from    squeezing,   which 

was   enough    to   have    caused    death    independently   of    any    othei    violence 

The  first   accused   m  the  case  \\ho,   the  evidence  showed,   must  have  hud 

a    [367]    shaie   in  the   infliction  of  the   injury   uas  convicted  of  murder  bv 

the   Sessions  Judge       On   appeal,   the  learned  Chief  Justice  and  Bhepbmd, 

J  ,    upheld    the    com  nt  ion,    observing    that    the    medical    evidence    showed 

that  the  man,   in   all   piobabihty,   died  of  injury   io  the  seiotum       T  should 

also   not   omit   to   remark   that    the   knowledge   that    injuries    like    those   in 

question   are   highly    dangerous   to   life    is   not    confined   to    medical    men, 

since  the  same  IH  tinned  Midel\   by  other  people  as  well       T  doubt  \\hethei 

any   person    nf   nrdmarv    sense    and   understanding,    even    among  the   lowei 

orders    in    thm    country,    ih    really    ignorant    that    violent    blows    01    kicks 

administered   on    the   parts   in    question   might   and    would   probabU    result 

in  death 

In  these  circumstances,  it  seems  to  me  unsafe  to  hold  that  a  person 
who  so  effectually  destroys  the  delicate  parts  of  a  man's  body,  as  the 
accused  did  heie,  clopfi  nothing  more  than  what  in  law  uould  amount  to 
hurt  There  max  be  cnwes  m  \\hich  the  Courts  would  be  bound  to  say 
that  a  person  uho  inflicts  such  injury  should  be  taken  to  have  known 
that  death  Mould  be  the  most  probable  consequence,  tn  such  cases  the 
act  may  amount  to  murder  Here  I  certainly  think  that  the  accused 
should  be  held  to  have  known  that  death  would  at  all  events  be  a  Probable, 
if  not  the  moat  probable,  consequence,  ancj  T  have,  therefore,  no  hesitation 
in  agreeing  with  Benson,  J  ,  that  she  should  be  found  guilty  of  culpable 
homicide  not  amounting  to  murder 

Next,  as  to  the  question  of  sentence,  Here  also  I  am  unable  to  take 
a  lenient  view  of  the  case  against  the  accused.  No  doubt  her  story  that 
she  was  acting  in  self-defence  was  put  forward  from  the  very  commence- 
ment. But  the  different  versions  given  by  her  from  time  to  time  as  to 
what  is  said  to  have  taken  place  are,  in  some  very  matenal  respects, 
contradictory.  The  most  important  of  her  allegations,  vie  ,  that  the 
deceased  attacked  her  with  a  knife  and  hurt  her,  I  totally  disbelieve,  and 
I  think  that  the  superficial  scratches  found  on  her  throat  and  said  to  have 
been  caused  bv  the  knife  Mere,  probably,  as  surmised  by  Benson,  J  , 
produced  bv  the  deceased's  nails  in  the  course  of  the  struggle  The  pro- 
bable explanation  for  tlve  slight  wound  on  one  of  her  fingers  IB  perhap* 
similar.  And  considering  the  extremely  poor  condition  in  which  the 
deceased  WRS  on  the  28th  in  consequence'  of  his  prolonged  and  exhausting 
illness,  it  IB  difficult  to  suppose  he  could  have  then  done  anything  so  RB  to 
produce  on  he*  mind  the  apprehension  that  he  was  about  to  do  serious 
harm  to  her  person.  What,  in  truth,  [86ft]  displeased  and  prompted  her 
to  attack  the  deceased  appears  to  have  been  the  direction  given  by  him 
on  the  27th  to  one  of  the  witnesses  in  the  case  to  send  away  to  his  (the 
deceased's)  brother  the  cash  m  the  bonne  amounting  to  over  Rs,  200. 
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This  direction  the  accused  seems  to  have  much  resented  and  the  fact  that, 
before  she  attacked  him,  she  had  without  his  knowledge  taken  possession 
of  the  money  and  secreted  it,  suggests  that  her  hrutal  treatment  of  the 
man  was  not  altogether  really  due  to  any  grave  provocation  given  by  him 
at  the  time  ot  the  attack.  In  these  circumstances,  any  punishment  less 
than  that  proposed  by  Benson,  J.,  would,  in  my  opinion,  be  inadequate. 

The  result  is  the  conviction  of  the  accused  must  be,  and  is  hereby, 
altered  into  one  under  Section  804,  Indian  Penal  Code,  and  the  accused 
is  -sentenced  to  rigorous  imprisonment  for  seven  years. 


19  M.  368. 

ORIGINAL  CIVIL. 
Before    Mr     Justice    Snbiawania    Aijifar 


SIMON  AND.  OTHERS  (Plaintiffs)  v.  HAKIM  MAHOMED  SHERIFF 
(Dcf  enfant)-*     [10th    August,    1896.] 

Promissory  note — Contemporaneous  Collateral  agreement  consistent  with  the  terms 
of  the  promissory  note— ^  ml  properly  brought  under  Chapter  XXXIX,  Ciril 
Procedure  Code.  v 

The  plaintiffs  advanced  money  to  defendant  for  the  supply  of  certain  goods 
On  defendant's  failure  to  supply  the  goods,  plaintiffs  pressed  for  repayment 
and  a  promissory  note  payable  on  demand  for  the  amount  due  was  executed, 
at  the  same  time  an  agreement  was  entered  into  by  defendant  to  liquidate  the 
amount  due  on  the  promissory  note  by  fortnightly  consignments,  the  first 
consignment  to  be  made  within  fourteen  days  of  the  date  of  the  promissory 
note.  On  defendant's  failure  to  send  the  consignments  as  promised  a  suit  was 
brought  under  Chapter  XXXIX,  Civil  Procedure  Code: 

Held,  that  the  suit  was  rightly  filed  under  Chapter  XXXIX  that  the  agree- 
ment to  liquidate  the  amount  due  by  fortnightly  consignments  was  a  collateral 
undertaking  consistent  with  the  existence  of  the  note  containing  an  absolute 
promise  to  pay,  that  such  collateral  agreement  was  no  answer  to  the  suit  on 
the  promissory  note  and  that  the  plaintiff  was  entitled  to  a  decree 

[889]  SUIT  under  Chapter  XXXTX,  Civil  Procedure  Codes  for  Ks. 
7,881-8-7  being  principal  and  interest  due  on  a  promissory  note,  dated 
2nd  May  189ft,  payable  on  demand  and  executed  by  the  defendant. 
Demand  was  made  on  19th  May  1896.  The  plaint  was* filed  on  6th  July 
1896  On  24th  July  1896  tthe  defendant  moved  on  a  petition  for  leave 
to  defend  under  Section  588,  Ci\\]  Procedure  Code,  supported  by  an  affida- 
vit to  the  following  effect : — "  T  admit  the  promissory  note  of  the  22nd  May 
"  1896,  but  say  that,  when  T  executed  the  same,  I  gave  an  undertaking 
'I  in  writing  to  the  plaintiffs  in  pursuance  of  an  agreement  come  to  with 
"  the  latter  at  the  time  through  their  attorneys  Messrs.  Wilson  &  King, 
"  whereby  I  agreed  to  ship  fortnightly  through  the  plaintiffs  free  consign-' 
]|  ments  of  not  less  than  Rs  2,000  in  value  each  until  the  note  should  be 
^  liquidated,  the  first  of  such  consignments  to  be  made  at  the  expiratiou 

of  fourteen  days,  from  the  date  of  the  promissory  note. 

*  further  admit  that,  owing  to  untoward  circumstances  over  which 
"^  I  had  no  control,  I  was  not  in  a  position  to  make  a  shipment  as  per 

terms    of    the    foregoing    written  undertaking  on  the  date  mentioned 

therein;  but  say  that  oft  the  80th  May  last  I  sent  two  respectable  per- 
"sons,  0.  Ghulam  Muhammad^ Sahib,  a  merchant  and  tnayat  Bussain 

Sahib   Manager,    Registration   Department,    Deputy   Collector's   Office, 

*  Civil  Suit  No.  117  of  1896, 
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"  to  treat  with  the  fourth  plaintiff  in  VIPW  to  substitute  n  uew  agreement       -tag* 

more  favourable  to  me  in   the  place  of  thai    mentioned  in  the  previous    A  .. ,   ^Q 
"  paragraph,    the   terms  of  the   now   agreement  being  that   a  sum  of   RB          C'       ' 
"  1,000  was  to  be  paid  down  at  once  and  inonthh   payment  of  Rs    500  to     Q 
"  be   made   on   the    1st   July,    1st    August    and    1st    September    1996,    and 

thereuftei    payments  of  Its    1,000  month!}    to   be  made  on  the   1st  day      J?A 
"  of    every    calendar    month    commencing    from    1st    October    next      This  ' 

arrangement  was  to  cover  the  plaint  promibson,  note  and  all  anticipated  i •  KM  3410 
shortfalls,  and  the  fourth  plaintiff,  as  1  am  informed  and  believe  th- 
same  to  be  true,  accepted  the  proposed  terms  on  behalf  ot  his  firm  and 
received  Us  1,000  then  paid  into  his  hands  bj  the  afoiesaul  poisons 
on  mv  behalf  ,ind  faithfully  promised  to  give  me  through  them  a  letter 
embodying  the  foregoing  terms,  together  with  a  receipt  foi  the  Hum  ol 
lls  1,000  then  paid  into  his  hands  on  the  .Monday  following 

"  Hut  in  breach  oi   the  foiegomg  agi  cement ,   the  plaintiffs'  tiim  failed 
to    send   me    the    pioiniHod    letter    eiubodMiig    Ihe    ne\\    temis,    but    sent 
11  instead  a  receipt  for  Us    1,000  on  account  of  U'-rhaft  foj  Us    1 ,1169- 1 1-10, 
of  which  T  had   no  previous  notice 

[370]  "  I  charge  the  plaintiffs  have  acted  in  bad  faith  1  am  advibt^. 
that  this  is  a  good  case  1oi  me  to  enter  m\  defence  on  ments  IJ  In 
ief)ly  theieto  the  tomth  plaintiff  filed  an  affidavit  drnvmg  tlie  alleged  sub- 
btiuted  agieement  ,md  admitting  the  teecipt.  of  Hs  1,000  paid  on  behalf 
of  the  defendant,  but  alleging  that  it  uas  paid  b>  a  Muhammadaii  \\.thout 
any  instructions  as  to  the  account  against  which  it  was  to  be  p], iced 
and  that  consequently  the  plaintiff  had -appiopriati'd  it  towards  another 
ledraft  winch  uas  due  and  h.id  been  piesenli'd  lo  (hi1  detandunt  more 
than  once  for  payment 

Mr     Ryan,   tor  defendant    (petitioner) 
Mi     Norton,   toi    plaintiffs 
The   Court   ictused   leave   to  defend 

Mr,  Rijd)i,  tor  the  defendant,  moved  on  I  lit1  27th  July  IH96  tor  an 
order  precluding  the  plain! iff s  tioiu  pioceeding  \\itb  this  suit  undei 
Chapter  XXXIX,  Civil  Procedure  Code,  on  nn  affidavit  sworn  bv  defendant 
as  follows  — "  T  admit  the  plamt  ])iomiss<jiy  note  ot  the  2nd  Mav  1896, 
but  say  "  that,  when  I  executed  the  same,  I  gave  an  undei taking  in  wilting 
11  to  the  plaintiff  in  puisuance  oi  an  agm'inent  come  to  vuth  the  latter, 
"  at  the  tune  llnough  then  attorneys  Messis  Wilson  &  King,  whoirby  1 
"  agreed  to  ship  foitnighth  through  the  plaintiffs  free  c^onsignments  of 
"  not  less  than  I\H  2,(M)0  in  value  each  until  (ho  note  should  he  liquidated 
"  — the  first  ol  such  consignments  to  be  made  at  the  expiration  of  lourteen 
"  days  t'rum  the  date  of  the  promissory  nute 

"  The  ju'onusHory  note  was  a  pait  mil}  of  the  agieement  eintered  into 
"  between  me-  and  tht^  plaintiffs  and  mv  obligation  under  the  snid  pio- 
"  missory  note  is  modified  by  the  agreement  in  writing  referred  to  in 
"  paragraph  1  " 

Mr  Ryan,  for  defendant  There  was  a  written  agreement  at  the 
time  of  the  promissory  note  that  imxlified  the  liability  under  the  so-called 
note  and  made  it  not  a  promissory  note  under  the  Negotiable  Instru- 
ments Act.  To  see  what  the  agreement  was,  we  must  look  at  the  whole 
contract  anCt "construe  both  documents  together.  The  agreement  made  at 
the  time  of  the^note  shows  kow  the  note  was  to  be  liquidated,  wa.,  -by 
consignment B  and  in  no  other  way. 

[By  Court — What  if  you  made  no  consignments.] 

96? 
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1896  Mr.   Ryan.  —  Then  the  money  would  be  due,     But    looking    at    the 

AUG.  10.  whole  agreement  the  liability  to  pay  money  is  conditional  on  the  failure 

__  to  consign.     In   that   view,    the   note   is  not   unconditional.     You    cannot 

ORIGI-  paste  a  piece  of  paper  over  one  part  of  an  agreement. 


NAL  [8'*]    [By  Court.  —  Suppose  you  fail  to  consign  for  five  years,   what 

CIVIL.     *8  ^ie  plaintiffs1  position;  can  he  sue?] 

_  *  Mr.   Ryan.  —  Yes,  but  not  on  the  note;  this  is  not  u  promissory  note. 

19  M.  368.  It  never  was  a  promissory  note.     Negotiable  Instruments  Act  XXVIII  of 
1881,  Section  4.     There  is  here  a  contract  to  deliver  goods  in  lieu  of  pay 
tog  money,  in  other  words  a  sale. 

[By  Court  —  Then  ho  could  only  sue  for  damages  for  breach.] 
Mr.   Ryan  —  On  failure  to  deliver.     He  has  a  right  of  action  on   the 
rooment. 

[Bv   Court  —  Was  this  promissory  note  delivered  aw  an  escrow?] 
Mr.  /it/an.  —  No.     There  was  an  immediate  liability   controlled  by  the 
intomporaneous  agreement.     He  cited.     Bowerbarik  v.  Monteiro  (1)  and 
irr  v.   Stephens  (z). 

Mr  Norton,  for  plaintiff.  The  contemporaneous  agreement  is  collate- 
I  to  the  promissory  note.  There  is  only  an  agreement  not  to  sue  on  the 
>te  if  consignments  were  made.  The  note  can  be  sued  on  by  itself. 

JUDGMENT. 

The  plaintiffs  advanced  a  sum  of  money  to  the  defendant  on  his  pro- 
ising  to  supply  certain  goods.  He,  however,  having  failed  to  do  BO,  the 
ftint'ffs  instructed  their  solicitors,  Messrs.  Wilson  &  King,  to  take  steps 
r  the  recovery  of  the  amount  advanced.  When  the  defendant  learnt 
is,  he  requested  the  solicitors,  through  his  vakil  Mr.  Ambrose,  that 
ey  should  defer  taking  legal  proceedings.  Thereupon  Messrs.  Wilson 
King  addressed  to  Mr.  Ambrose,  on  the  2nd  May  1896,  Exhibit  I  which 
as  follows:  — 

"  With  reference  to  my  conversation  with  you  this  morning  regarding 
Messrs.  Carl.  "Simon's  claim  against  Ghouse  Sheriff  Sahib  and  Co.  I  am 
instructed  to  inform  you  that  they  are  prepared  to  stay  proceedings  on 
your  clients  giving  them  an  on-demand  promissory  note  for  the  amount 
due  up  to  date,  vie  ,  Rs.  7,189-0-11,  phis  Rs.  21,  costs  already  incurred 
by  them,  such  promissory  note  to  carry  interest  at  9  per  cent.,  and  on 
your  client  undertaking  to  ship  fortnightly  through  our  clients,  free 
consignments  of  not  less  than  Rs.  2,000  in  value  each,  until  the  note  is 
liquidated.  The  first  of  such  consignments  to  be  made  at  the  expiration 
of  fourteen  days  from  the  date.  If  those  terms  ar0  agreeable  to  your 
client,  please  send  us  a  promissory  note  in  the  terms  above  mentioned 
signed  by  [372]  your  client  and  a  letter  also  signed  by  your  client  under- 
taking to  make  the  above  shipments.  The  above  offer  is  open  until 
3  P.M.  to-day  and  is  made  without  prejudice  to  our  clients'  strict  legal 
rights."  This  offer  was  accepted  by  the  defendant,  who  executed 
xhibit  A  and  forwarded  with  it  Exhibit  II  which  runs  thus'  — 

41  With  reference  to  the  promissory  note  (Exhibit  A)  executed  by 
us  this  day  in  your  favour  for  Rs.  7,210-9-11,  we  undertake  to  ship 
fortnightly  through  you  free  consignments  of  not  less  than  Rs.  2,000 
in  value  oach,  unitl  the  promissory  note  is  liquidated,  the  first  of  such 
consignments  to  bo  made  within  fourteen  ttays  from  this  date/  Admit- 
idly,  the  defendant  did  not  send  any  consignment  as  /he  promised  to  do. 

(i)  4  Taunt,  844,  (2)  o  B.  &  C.  7$. 

9S4 


VI.]  SIMON    V.    HAKIM    MAHOMED    ti  HER  IFF  19  Mad.  373         1836 

The  present   suit  for  thr   lecoveiy   ol    the   amount    due    under   Exlubit 
A  was  instituted  under  Chapter  39  of  the  Civil  Procedure  Code.    The  defend-    ^uc.  JQ. 

ant    applies   for   leave   to   defend   on   the   ground   that   if    Exhibit   A    and 

Exhibit  II  me  taken  together,   it  will  be   seen  tlint   the  loimer  \vaa  not  a 
mere  promissory  note  and  the  suit  would  not  lie  under  the  chapter  quoted 

Of    course    pal  ties   to    \\hut    puiportb    to   bo    u    mere    piomissory    note      ClVIL. 

may,   contempoianeoush     with     its     execution     and     deliveiy,     enter    into       

another  agreement  with  reference  to  such  mstiument  The  terms  of  that  19  M  368. 
agreement  may,  on  the  one-  hand,  be  so  inconsistent  \\ith  the  terms"  of 
the  document,  purporting  to  be  a  promissory  note,  as  to  lendei  it  cloai 
that  the  parties  never  intended  to  invest  \\liat  seems  a  pronnssoij  note 
with  the  attributes  of  an  instrument  leally  of  that  description  On  the 
other  hand,  the  terms  of  the  agreement  may  go  to  sho\v  that  it  was  not 
intended  that  the  document  \\hich  on  the  tact  of  it  is  a  promishon  note, 
should  not  opeiate  as  such  In  the  tormei  cla.ss  of  cases,  (he  tuo  agree- 
ments must  be  constiued  to  be  paiis  of  bub  one  contract,  not  sevcrable  by 
the  Court  for  the  purpose  of  giving  to  one  of  the  two  pails,  an  effect,  that  it 
would  have  had,  if  such  part  alone  fomied  the  \\hole  contract  In  the 
latter  class  of  cases  the  agreements  are  tiented  as  distinct  contiacla 
Capable  of  standing  side  by  side 

Thr  contention  on  behalf  ot  the  detendant  seuined  to  be  that  thu 
piesent  case  fell  under  the  first  class  ol  cases  Nou  it,  a*  in  Haitley  \. 
Wilkinson  (1),  the  unconditional  promise  to  pay  contained  m  Exhibit  A 
were  qualified  into  a  conditional  one  b}  Exhibit  II  thu  [373 J  formei 
instiument  cannot  of  course  be  held  to  be  a  proimssoiv  note  Manifestly, 
however,  no  such  qualification  IB  found  to  exist  in  Exhibit  [I.  Again  if, 
as  in  Jjccih  \  Lancashire  (2),  the  effect  of  Exhibit  II  weie  to  render 
the  amount  mentioned  in  Exlubit  A  a  sum  not  certain  that  also  would  be 
fatal  to  the  vieu  that  the  lattui  document  is  valid  as  a  pioimssoi^  note, 
But  it  cannot  be  pretended  that  Exhibit  II  affects  in  uny  \va\  the  certainty 
cxf  the  amount  payable  under  Exhibit  A  Yet  again,  if  the  provisions  to 
be  found  in  Exhibit  II  had  been  inserted  in  the  same  paper,  as  Exhibit 
A  and  as  a  pait  ol  the  con ti act  to  pa}  the  amount  theiein  mentioned, 
then  the  instrument  would  of  course  have  had  to  be  declared  to  be  one 
containing  moie  than  what  u  proper  pioimssou  note  should  contain, 
and  therefoie  not  a  negotiable  mstiumunt  (compare  KiiKwood  v  Smith 
(3)  )  For,  in  the  case,  jusl  supposed,  the  circumstance  that  all  the  pro- 
visions were  thus  linked  together  in  one  and  the  same  document  would  by 
itself  lead,  almost  irrosistabl}  to  the  conclusion  that  the  intention  was  to 
make  the  promise  to  pa}  the  mone\  and  the  agi  cement  to  send  the  free 
consignments,  terms  of  the  same  indivisible  contract,  Here,  however, 
the  t\\o  agreements  are  evidenced  by  separate  documents,  and  the  fact 
that  the  parties  thought  it  neccssan  to  make  the  undertaking  set  forth  in 
Exhibit  II,  quite  distinct  from  the  promise  to  pay  money,  contained  m 
Exhibit  A,  is  pregnant  against  the  suggestion  that  the  parties  meant  to 
qualify  the  negotiable  character  of  the  latter  instrument  That  the  requisi- 
tion that  fiee  consignments  should  be  sent  b}  the  defendant  emanated, 
not  from  him,  but  from  the  plaintiffs,  is  shongl}  m  favour  of  the  view 
that,  so  fai  us  the  latter  v\eie  concerned,  I  he  airangement  about  these 
consignments  fras  merely  A  supplemental  provision  made  foi  seeming  n 
speedy  realization  of  the  debt  due  to  them,  and  by  no  means  intended  to 

(i)  4  Camp,    127  (2)  2  Camp,  205  (3)    (1896)    i   Q    B    D    582 
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1896      derogate  in  any  way  from  their  right,  as  payees  under  the  promissory  note, 
AUG.  10.    ^°  demand  unconditional  payment  of  the  sum  due.     As  to  the  defendant's 

intention,    the   circumstance   that,    until   the   present   contention   was   put 

QjUGI-    forward  about  three  \veeks  ago>  he  had  spoken  of  Exhibit  A  as  a  promissory 

NAL       note  and  acted  upon  the  footing  that  it  was  such,  cannot  but  lead  to  the 
CIVIL,     inference  that  he  also  intended  it  to  be  a  valid  promissory  note. 

— Such  being  my  opinion  of  the  transaction  with  reference  to  the  cir- 

19  M.  368.  cumstances  in  which  the  t\\o  documents  came  into  existence,  is  [374] 
there  anything  in  the  provisions  contained  in  Exhibit  II,  which  compels 
me,  in  spite  of  the  obvious  intention  of  the  parties  as  explained  above,  to 
decide  that  Exhibit  A  is  not  in  reality  a  promissory  note.  The  learned 
counsel  for  the  defendant  seemed  to  argue  that,  reading  the  documents, 
in  question,  together,  it  must  be  held  that  the  plaintiffb  agreed  not  to 
enforce  payment  of  the  amount  ut  the  note  until  the  defendant  had  had 
time  to  send  free  consignments  sufficient  to  discharge  the  debt,  f  have 
no  doubt  that  the  plaintiffs  meant  to  wait  and  would  have  waited  if  the 
defendant  was  at  all  inclined  to  keep  his  engagement  to  forward  such 
consignments.  But  I  should  hesitate  to  say  that  they  entered  into  a 
legally  binding  arrangement  not  to  claim  payment  before  the  expiry  of 
the  period  during  \\hich  the  consignments  \\ere  to  he  sent.  1  think  it 
would  be  scarce!}  reasonable  to  hold  that  the  palmtiffs  entered  into  such  'a 
contract  with  the  defencTant,  simph  because  the\  \vere  prepared  to  afford 
him  facilities  for  his  repaying  the  money  due  to  them,  in  the  manner  con- 
templated by  Exhibit  II.  But  suppose  that  the  plaintiffs  legally  bound 
themselves  to  wait,  as  suggested  on  behalf  of  the  defendant,  it  is  difficult  to 
see  how  that  renders  Exhibit  A  the  less  a  promissory  note.  The  reasoning 
on  which  the  decision  of  the  House  of  Lords  in-  Salmon  v.  Webb  and  Frank- 
lin (1)  rests,  is  clearly  in  favour  of  the  view  that  an  agreement  by  the  payee 
not  to  enforce  payment  of  the  debt  due  under  a  promissory  note,  for  a 
limited  time  does  not,  in  any  uny,  trench  upon  the  negotiable  character  of 
the  instrument.  In  that  case,  it  was  found  that  the  payees  of  a  promissory 
note  paybflle  on  demand,  had  entered  into  a  contract  with  the  maker  of 
the  note  and  with  certain  other  parties  \\lio,  like  the  maker  himself,  had 
an  interest  in  the  mone\ ,  lent  under  the  note,  that  no  suit  should  be 
brought  thereon  till,  the  youngest  of  the  persona,  so  interested  had  arrived 
at  H  cerain  age.  Neverthless,  the  payees  sued  on  the  note  during  the  life- 
time of  the  specified  individual  and  before  he  had  attained  the  age  fixed. 
The  agreement  referred  to  \\as  pleaded  by  the  maker  as  a  defence  to  the 
claim.  Baron  Parkc  in  stating  the  opinion  of  the  majority  of  the  Judges, 
who  were  consulted  on  the  occasion,  expressed  himself  thus:  "  My 
'  brother  Erie  thinks  that  upon  the  facts  stated  in  the  plea,  the  defendant 
'  did  not  intend  to  deliver  the  note  so  as  to  make  himself  liable  until 

*  the   happening  of  one  of  the  contingencies   there  specified.     [378]    The 
'  other  Judges  think  that  the  meaning  of  the  phrase  *  contemporaneously 

with  and  at  the  same  time  '  is  merely  that  the  agreement  alleged  in 
'  the  plea  was  ma<te  at  the  same  time  with  the  promissory  note,  not  that 
4  it  was  part  and  parcel  of  the  same  instrument  and  to  be  treated  and  con- 
4  struecl  as  if  it  was  written  on  the  same  paper.  We  consider  it,  therefore, 

to  be  a  collateral  undertaking,  perfectly  consistent  with  the  existence  of  a 

*  note  containing  an  absolute  promise  to  pay ;  and  such  a  collateral  agree- 
'  ment  is  no  answer  to  the  declaration;  because  it  is  an  agreement  not  to 
'  sue  for  a  limited  time  only  and  a  covenant  not  to  sue  for  a  limited  time 

(i)  3  H.  L.  Cases,  .510. 
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IB  no  answer  to  an  action  "     The  House  of  Lords  agreed  with  the  view  1006 

taken  by  the  majority   of  the  Judges  aa  expounded  by  the  learned  Baron,  AUG.  10. 
and  held  that  the  plea  set  up  by  the  maker  was  bad  in  substance 

I  am,  therefore,   of  opinion  that  the  giound  of  defence  urged  by  the  ORJGJ- 

defendant  is   unsustainable,    and   I  refuse  to   grant  leave  to  defend      The  NAL 

application  is  dismissed  with  costs      There  will  be  a  decree  for  the  plaintiffs  CIVIL, 

as    prayed  .. 

Wilson  &  King  —  Attorneys  for  plaintiffs  19M.3W. 

Ramanuja   Chanar  —  Attorney   for   defendant 


19  M    375=6  M  L  J.  195=2  Weir  680. 

APPELLATE   CRIMINAL 

Before   HIT  Arthur  J    H     Collins,   Kt  ,   Chief  Justice, 
and  Mr    Justice  Benson 


r     VIIIASAMI  *      |26tli,  27th  and  Mist  March  and 
aid   August,    1896  ] 

I,'  i1nej>\ — (  oninnttcd  for  trial  for  offence  under  Scttwn  jgj,  final  Code  I  runintil 
Procedure  Code,  Sections  2^2,  428,  477,  526  A — Incompetent  c  of  iuror—Nci^ 
trial — Application  for  tran\fer 

On  Ihc  trial  of  certain  prisoners  on  a  chai  gc  of  dacoit)  a  witness  gave  faNt 
evidence  and  was  committed  under  Stctiun  477,  Criminal  Procedinc  Code,  fui 
trial  on  a  charge  under  Section  193,  Penal  Code  After  such  committal  it  was 
discovered  that  one  of  the  jurors  empannellcd  in  the  dacmty  case  was  deaf  and 
partly  blind,  and  thereupon  under  Section  2Hj,  Criminal  Procedure  Codr  the 
case  was  tried  dc  noi  c  before  a  competent  jury 

(376)  The  trial  of  Ihc  charge  under  Section  IQ^,  Penal  Code,  vvat.  hxed  loi 
the  No\ ember  sessions,  but  on  the  17th  October  189=;  on  prisoner's  application 
iht  trial  was  adjoin  ncd  to  2nd  December  1895  On  2Oth  Nuvemhei  tht 
prisoner's  vakil  put  in  a  petition,  alleging  that  be  hnd  moved  the  High  Court 
for  a  transfer  of  the  case  On  Ihis  petition  coming  on  for  disposal,  tin 
prisoner's  vakil  mo\ed  orally  for  an  adjournment  undei  Section  526- A,  Criminal 
Procedure  Code,  which  was  refused  On  the  joth  November  the  prisoiici  s 
vakil  put  in  a  petition  in  which  he  piayed  for  an  adjournment  undci  Section 
5J6-A  This  petition  was  icfuscd  and  the  trial  began  on  Jiul  Deumbei  and 
judgment  was  vmllcn  and  pronounced  on  5th  Dccembci  In  Ihc  meantime 
application  had  been  made  Lo  the  High  Court  for  a  transfer  and  that  petition 
v\as  disposed  of  on  jlh  lUcembei  gi  anting  the  transfer  prayed,  (he  High 
(  ourt  apparently  being  not  aware  that  the  trial  was  at  that  time  proceeding 
before  the  Sessions  Court  On  5th  December  after  the  trial  in  the  Sessions 
Com  I  was  concluded  and  before  judgment  was  delivered,  a  fresh  petition  was 
presented  for  an  adjournment  on  the  ground  that  a  telegram  had  been  iecci\cd 
from  the  High  Court  transferring  the  case,  but  the  Sessions  Judge  refused  In 
act  upon  it  in  the  absence  of  orders  from  the  High  Court  and  deluded  judg- 
ment convicting  the  prisoner  During  the  trial  before  the  Sessions  Coin  I  tin1 
prisoner  applied  for  an  adjournment  on  ihc  ground  that  two  witnesses  tor  the 
defence  were  absent,  one  being  loo  ill  to  attend,  the  other  not  having  bcrn 
served  with  the  summons,  but  the  Sessions  Judge  considering  the  application 
was  made  merely  for  purposes  of  delay  and  to  defeat  the  ends  of  justice  and 
that  their  e\idence  would  not  be  material,  refused  to  adjourn  for  their  evidence 
to  be  recorded 

Held,  first  that  the  fact  that  the  trial  for  dacoity  had  to  be  commenced  de 
nvro  did  not  exonerate  the  prisoner  fiom  the  obligation  to  speak  the  truth 
imposed  by  Section  14  of  the  Indian  Oaths  Act  X  of  1873  in  the  first  trial, 
which  became  abortive  owing  to  the  incompelency  of  one  of  the  jurors,  . 

Sivoiidly,  that  Section  5^6  A,  Criminal  Procedure  Code,  is  imperative,  but 
that  the  object  of  Sections  ^44  and  526  when  read  together  is  merelj  to  give  a 
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party  reasonable  time  to  move  the  High  Court  and  obtain  its  orders  and  that 
in  the  present  case  there  was  sufficient  time  for  such  application  to  have  been 
made,  if  due  diligence  had  been  observed. 

Thirdly,  thai  the  order  for  transfer  made  on  4th  December,  which,  in  fact, 
did  not  reach  the  Judge  till  after  judgment  was  pronounced  did  riot  vitiate  the 
proceedings;  and  that  the  Sessions  Judge  was  not  wrong  in  refusing  to 
adjourn  the  case  on  the  strength  of  a  telegram  said  to  have  been  received  by 
prisoner's  vakil  stating  that  the  High  Court  has  ordered  a  transfer. 

Fourthly,  that  the  Sessions  Judge  ought  not  to  have  refused  to  adjourn  the 
.    case  in  order  to  obtain  the  evidence  of  the  two  absent  witnesses  that  their 
evidence  was  material  and  must  be  recorded  and  certified  to  the  High  Court 
under  Section  428,  Criminal  Procedure  Code. 

[Fn  13  Cr.  LJ  746=17  Ind.  Ca*.  58~ 1  P.R.  1913  Cr.  =254  P.L.R.  1912=42  P.W.R. 
1912  Cr.  6  C.W.NL  717  (719)  :R.  31  C  715  (720)=8  CW.N  910;  D.,  29  C  211 
=6C.W.N.  251. J 

APPR\L  aganst  conviction  and  sentence  passed  on  prisoner  by  F.  H. 
Hamnett,  Sessions  Judge  of  Kistna,  in  sessions  case  No  35  of  1895. 

The  facts  of  this  case  appear  sufficiently  for  the  purposes  of  this 
report  in  the  judgment  of  the  High  Court. 

[377]   Sriranndu  Sastri,  for  accused. 

The  Public  Prosecutor  (Mr.   Powell),  for  the  Crown. 

ORDER. 

The  accused,  <>.  Vtrasazni,  is  a  police  constable.  During  the  trial  of 
a  dacoity  case,  Sessions  Case  No.  26  of  1895  of  Kistna,  he  was  examined 
as  a  witness  and  made  statements  which  the  Sessions  Judge  considered 
to  be  false.  The  Sessions  Judge,  therefore,  immediately  after  the  evi- 
dence was  given,  committed  the  accused  for  trial  before  his  own  Court 
under  Section  477,  Criminal  Procedure  Code-.  The  trial  oi  sessions  case 
No.  26  then  proceeded,  and  after  the  Judge  had  summed  up  to  the  jury, 
but  before  they  gave  their  verdict,  a  juror  stated  that  he  was  deaf  arid 
mrtly  blind.  The  Judge  then  chose  a  new  jun ,  and  commenced  the 
rial  of  the  dacoits  de  novo  under  Section  282,  Criminal  Procedure  Code, 
ind  the}  were  eventually  convicted.  The  present  accused  was  afterwards 
-ried  in  due  course  and  convicted  of  an  offence  punishable  under  Section 
[93,  Indian  Penal  Code  and  wns  sentenced  to  t\\o  years'  rigorous 
mprisonment. 

Against  this  conviction  he  now  appeal,  both  on  the  merits,  and  on 
several  preliminary  grounds. 

The  first  ground  is  that,  as  the  trial  of  seasiong  case  No.  26  had  to 
>e  commenced  dr  novo,  it  must  be  regarded  HB  null  and  void  for  all 
purposes,  and  any  statement  made  therein  by  a  witness,  canot  be  the 
object  of  offence  under  Sections  191  or  193*  Indian  Penal  Code.  We 
cannot  admit  this  contention.  The  accused  was  legally  affirmed,  and 
vas  bound  under  Section  14  of  the  Indian  Oaths  Act  X  of  1873  to  speak 
he  truth.  The  Sessions  Judge  v\as  a  Court,  and  had  jurisdiction  to  try 
.he  case  in  the  course  of  which  the  accused  gave  the  evidence  that  is  said 
o  be  false.  The  fact  that  one  of  the  jurors  was  afterwards  found  to  be 
leaf,  and,  therefore,  incapable  of  doing  his  duty  as  a  juror,  necessitated 
he  examination  of  the  witnesses  de  novo  before  a  competent  jury.  This 
vas  in  fairness  to  the  person^, then  accused,  but  it  did  not  and  could  not,  in 
my  degree,  diminish  the  obligation  which  lay  on  the  present  accused,  as 
L  witness  in  the  case,  to  speak  the  truth.  Can  it  be  contended  that  if, 
>wiag  to  the  death  of  a  juror  during  the  trial,  the  witnesses  had  to  be 
ixamined  de  novo,  their  prior  statements,  if  false,  could  not  be  made  the 
subject  of  a  pro&ecution  for  giving  false  evidence?  Again,  if,  in  the  cases 
mder  consideration,  a  witness,  having  been  duly  examined,  should  die  in 
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the  interval  between  hie  examination  and  the  retrial  necessitated  b)  the 
death  [378]  or  incapacity  of  a  juror,  can  it  be  contended  that  lus  evidence 
could  not  be  used  in  the  retrial  under  Section  83  of  the  Indian  Evidence 
Act'**  We  apprehend  that  these  questions  must  be  aiisweied  in  the  negative 
It  follows,  v*e  think,  that  there  was  nothing  in  the  retrial  of  sessions  ca^e 
No  26  to  absolve  the  present  accused  from  the  obligation  under  which  he 
lay  to  speak  the  truth  when  examined  as  a  witness  in  the  first  tnal 

The   next   prehmmaiy   objection   is    that   when   the   accused   made    an 
application   under    Section    526- A,    Criminal    Procedure    Code,    on    the    30th 
November  1895  for  the  adjournment  of  the  case  in  nider  that  an  applica- 
tion might  be  made  to  the  High   Court  to  transfer  i(,   the   Sessions  Judge 
illegally    refused    an\    adjournment    though    he    \\us    absolutely    bound    by 
lav*   to  grant  nn  adjournment       In  support  ot  thin  view ,   attention  is  diawn 
to  the  words  of  the  section  and  to  I  he  decision  of  the  Calcutta  High  Court 
in   Queen-Ernitrcfts    v     Gayitn    Proaunno    Uhofial    (I)      Under   this    section, 
which  was  added  to  the  law  by   Act  Til  of   1884,   the  complainant  or  the 
accused  has  the  right,  before  the  commencement  oi   the  heaung,  to  notify 
to  the  Court  his  intention   to  make   an  application  in  the  High  Comt  for 
transfer  of   the  case,    and,    if  he   does   so,    the   section   goes   on   to   provide 
"  the    Cr.uit    shall    exercise    the    poweis    ol    postponement    01    adjournment 
feiven  by  Section  344  in  mich  i\  manner  MS  will  afford  u  i  en  son  able  time  for 
the    application    being   made    and    an    older   being   obtained   theienn    before 
the    accused    is    called    on    for    Ing    defence  "     Thes'e    words    the    Calcutta 
High  Court  held  to  be  obligatoiy,   and,  in  the  i-aae  before  it,   it  held  that 
the    Magistrate's   icfusal   to   grant   the    adjournment   asked   foi    v\,is   illegal, 
and  it  consequently  set  aside  all  the  proceedings  which  followed  that  illegal 
refusal       We  are  asked  to  follow   that  decision,  nnd  to  set  aside  the  present 
tual  in   consequence  oi   the  Sessions  Judge's  refusal  to  grant  the  adjourn- 
ment asked  foi  on  the  BOth  Nnvernbei       The  trial  ol  the  ease  u  us  fixed  foi 
thn    2nd    December,    and    if    the    application    of    the    flOth    Novembei     \vas 
the  first  application  made  under  Section  526- A,  we  think  that  the  Sessions 
Judge    would    have    been    bound    to    have    granted    an    adjournment,    since 
it  would  not  have  been  possible  to  ha\o  made  nn  application  to  the  High 
Court  and  obtained  its  ordei,   in  the  mteival   between  the  80th  November 
and  the  2nd  December  [379]  We  find,  however,  that  on  the  20th  November 
the   accused    put   in   a    petition   stating   that    he   had    applied   to   the    High 
Court  for  a  tinnsfer  of  the  case,   and  a  verbal  application  was  then  made 
for   an    adjournment    of   the   trial    on    that    account,    hu(    was    refused    on 
the   ground   that  the  case  had  already    been   adjourned,   on   the   accused's 
application,   from  the   November   Sessions  to  the  December   Sessions,    and 
that    n    further    adjournment    was    imnoeessaiv       The    contention    that    is 
pressed   upon   us  b\    the   accused's   vakil   ip   that   the    Sessions   Judge   had 
no   discretion   in   the   matter,    and   that   the   words   of   the    section    "  shall 
exercise   the   powers   of   postponement  "    simply    mean    "  shall   postpone  " 
and    rendered    some    postponement,    Mere    it    only    for    a    day    absolutely 
necessary,  in  order  to  comply  with  the  provisions  of  the  section,  and  this, 
whether,    when   the   application  was   made,    there   was,    or   was   not,    time 
enough,    before    the    trial,    to    make    the    application    to    the    High    Court 
and  obtain  its  orders      We  cannot  admit  this  interpretation  of  the  section, 
nor   do    we    tliink    that    the    ruling    of    the    Calcutta    High    Court    can    be 
taken    JIB   necessarily   sanctioning   such    an    interpretation      No   doubt    the 
words    "  shall    exercise,"    Ac  ,    are    obligatory,  but  the  obligation  is  not, 

(i)  15  C,  455 
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necessarily    and    under   all    circumstances,    to   grant    n    postponement,    but 
.   only  to  give  the  party  a  reasonable  time  for  obtaining  the  orders  of  the 
High  Court.     The  postponement  is  no  part  of  the  essence  of  the  obligation. 
By  itself  a  postponement  might  be  either  useless,  if  it  were  for  too  short 
a  time,  or  superfluous,  if  there  was  sufficient  time  without  any  postpone- 
ment.    The   essence   of  the  obligation   is   that   the   party   should   have   a 
reasonable   time   to   move  the   High   Court   and  obtain   its   orders.     If   he 
has  such  reasonable  time  when  the  application  is  made,  there  is  no  obliga- 
tion to  grant  any  further  time.     We  think  that  this  is  clear  not  only  from 
a  cornmonsense  appi  relation  of  the  object  which  the   Legislature  had   in 
view,    but   also  from   a   consideration  of  the   language   of  the   section   and 
the  reference  to  Section  344.     This  section  gives  the  Court  power  to  post- 
pone a  trial,   with   certain  formalities,   if,   for  certain  reasons,   "  it  becomes 
necessan    or  advisable  "   to  do  so      Thus  the  necessity,   or      at   least  the 
advisability,   of  granting  a   postponement,    is,    under   Section   .'144,    a    condi- 
tion   precedent    to    the    existence    of    the    power   of    postponement      When, 
therefore   Section  520- A   sa;\s  that,    under  certain   circumstances,   the  Court 
shall  exercise  the  powers  of  postponement   given  b\    Section  '144,   it  carries 
with   it    the   limitation   contained    m   that    [380]    section    to   cases    in   which 
it  is  necessar\ ,   or  at   least  achisable,   to  grant   the  postponement,   in  order 
to  attain  the  object  which  Section  526- A  has  in  \  ie\v,    viz.,  to  obtain  thb 
orders  of  the  High  Court  on  the  application   for  transfer       In   the  Calcutta 
case  the  application  for  transfer  was  made  on  the  19th  November,  and  the 
cuse  was  heard,  and  judgment  given  on  the  21st  idem      "Evidently  in  that 
case  the  interval  was  insufficient  to  n  ove  the  High   Court  and  obtain  its 
orders,    and    the    Magistrate,    in    refusing    the    adjournment,    neglected    the 
essential  obligation   laid  on  him   by  the,  section.     In  the  present    case,    ii 
the  application  of  the  80th  November  were  the  first  application,  we  should 
hr,M  thni  the  Sessions  Judge  was  legally  hound  to  have  granted  an  adjourn- 
ment,  inasmuch   as  the  interval  between  that   date  and  the  2nd   December 
(the  date   fixed  for  the  trial)  was  insufficient  to  admit  of  an  application 
to  the  High  Court.     But  as  a  fact,  the  application  for  postponement  under 
Section   526- A    was   first    made   on    the   20th    November,    and    the    interval 
between  that  and  the  2nd  December  was,  in  our  opinion,  a  time  reasonably 
sufficient   for  the   accused,    with   due   diligence,   to  have   moved    the   High 
Court  for  a  transfer,   and   to  have  obtained   its  orders  thereon.     The   Ses- 
sions  Judge   was,    therefore,    justified    in   refusing   an    adjournment    on    the 
application    of    the    20th    November,    and    nothing    occurred    subsequent!} 
to  render'  it  necessary  for  him  to  grant  on  the  30th  the  application  which 
he  refused  on  the  20th,  for  wo  must  bold  that  tho  accused's  act  in  making 
his  first   application   to   the   High  Court   with   an   insufficient   affidavit  was 
want  of  diligence  on  his  part.     The  result  is  that,  under  the  circumstances, 
the  refusal  of  the  Sessions  Judge  to  grant  an  adjournment  was  not  illegal, 
and  the  second  preliminary  objection  fails. 

A  third  preliminary  objection  is  that  the  Sessions  Judge,  having, 
before  he  pronounced  judgment,  learned  that  the  High  Court  had  trans- 
ferred the  case,  ought  to  have  adjourned  the  case,  instead  of  pronouncing 
judgment.  This  objection  is  untenable  The,  trial  began  on  the  2nd 
December,  and  the  judgment  was  written  and  pronounced  on  the  5th 
December.  The  order  of  the  High  Court  was  made  on  the  4th  December 
in  ighorance,  apparently,  that  the  trial  had  commenced  two  da\s  pre- 
viously, but  the  order  did  not  reach  the  Sessions  Judge  until  after  the  judg- 
ment was  pronounced.  We  cannot  say  that  he  was  wrong  in  refusing  to 
adjourn  the  case,  at  so  late  a  stage,  on  the  strength  of  a  [381]  telegram 
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bald  to  have  been  received  by   the  accused  H   vakil   to  the  effect  that  the 

High  Court  had  passed  1111  oidei   to  transfer  the  case  A.UG.  3 

The,    fourth    preliminary    objection    is    that   the    Sebbione    Judge   ought 

not  to  have  refused  to  adjourn  the  cabe  m  order  bo  obtain  the  evidence  of  A.PPE1-- 
two  absent  witnesses      One  of  these  witnesses  was  proved  to  be  too  ill  to     LAJE 
travel,    and    the    other    was    not    served    with    a    summons      The    Sessions   QUMI- 
Judge    held    that    the    witnesses    were    "  peisons    ot    ver^    ordinary    status,      NAL 

whose   evidence  would  in  no  case  cariy   much   v\ eight,"    and  added  "  The 

accused  wishes  to  call  them  to  speuk  to  the  same  tacts  us  other  witnesses  19  MP 
of  just  as  much  respectability  whom  I  have  discicdited  1  lule  thuL  the  375-6 
witnesseb  are  not  material  witnesses  "  For  this  reason,  -and  because*  he  M.L.J.. 
thought  that  the  application  was  made  "  1o  delay  the  case  nod  defeat  the 
ends  of  justice,"  the  Sessions  Judge  igtused  the  adjournment  We  cannot 
agree  with  the  Sessions  Judge  thnt  the  witnesses  were  nut  mateiuil  wit- 
nesses Fiom  (he  accused's  statenieut  on  the  Urd  J)ecembei  1895  it 
kippcais  that  one  ol  Hie  witnesses,  Subbarav  adu,  w  .is  to  pro\e  that  Appi 
Kcddi  took  tood  \\ith  him  at  1'rathpadu  on  the  night  oi  the  5th  June,  and 
the  other  witness,  Kotaxyu,  \vas  to  piovc  that  he  was  Appi  lleddi  at 
the  police  station  and  at  the  seaieh  ot  1'ichanna  a  house  on  that  day  It 
those  statements  are  tine,  the  whole  ease  against  the  accused  must  tail, 
•for  the  whole  question  at  issue,  i$  whnlhei  Appi  Keddi  was,  or  wab  not, 
taken  to  Piattipadu  on  the  5th  June  The  matters  as  to  which  the  wit- 
nesses weie  to  speak  \\eie,  theietoie,  the  ver\  tnatteis  on  which  the  guill 
or  innoeeiiee  ot  the  accused  depended,  and  were  ohvioush  mateiial  It 
was  not  open  to  the  Sessions  Judge  1o  decide  on  the  ciedit  to  bt>  attached 
to  then  evidence  betme  he  had  an  oppoitunit}  of  healing  it  The  Sessions 
Judge,  theielore,  exceeded  the  discretion  given  to  him  b\  Section  '21ft, 
Criminal  Piocedure  Code,  and  it  is  obvious  that  1he  accused  has  been 
prejudiced  in  his  defence  b\  the  Sessions  Judge's  refusal  to  obtain  the 
evidence  ot  these  witnesses  We  do  not,  howe\ei,  think  it  necessan  on 
this  account  to  set  the  trial  aside,  but  \\e  resohc  under  Section  4k2H 
to  direct  the  Sessions  Judge  to  no\\  take  the  evidence  of  these  two  wit- 
nesses and  ceititx  the  same  to  this  Couit  We  also  iesol\e  to  dnect  the 
Sessions  Judge  to  take  the  ewdence  of  the  station-house  officer  of  Pratti- 
padu  as  he,  ot  all  otheis,  must  be  in  a  position  to  sa\  with  certainty 
whethei  Appi  Heddi  was  m  was  not  kept  in  his  station  on  the  5th  June, 
as  [382]  alleged  b\  the  accused  The  fact  tTiat  I  his  witness  was  absent 
from  the  distnct  is  no  sufficient  i  en  son  for  neglecting  to  obtain  his  evi- 
dence As  a  public  servant  he  might  have  been  departmentally  requned 
to  return  to  the  imibdiction  of  the  Court,  01  a  commission  undei  Section 
503,  Criminal  Piocedure  Code,  might  have  been  issued  for  his  examina- 
tion 

Tt  is  not  cleai  whethei  the  evidence  expected  ot  the  police  \\nter  of 
Kakiman  referred  to  in  paiagiaph  10  of  the  judgment  is  lelevant  Tf  the 
Judge  finds  that  it  is  so,  his  e\idence  should  also  he  taken  The  evidence 
now  called  for  max  be  taken  \)\  the  Judge  linnself,  or  if  there  is  sufficient 
reason,  011  commission  under  Section  503 

Tt  must  be  certified  to  this  (Joint  within   fcluee  weeks  from  this  date 

This  cnse  coming  on  toi  reheaimg  this  dn\  after  the  Teceipt  of  the 
fresh  evidence  called  for  in  the  order  of  this  Court,  dated  the  31st  March 
1896,  the  Coiwt  deliveicd  .flie  following 

JUDGMENT 

The  fuither  evidence  now  recoided  makes  it  L'eilain  that  the  finding  of 
fk«  u«o«, — IR  jllc|ge  t,njlt  Appi  Kccldi  was  nevei  taken  lo  Ptattipadu  i^ 

97 1 


1ft  Mad.  383 


INDIAN    DECISIONS,    NEW    SERIES 


[Vet 


1896 

AUG.  3. 

APPEL- 
LATE 

CRIMI- 
NAL. 

19  M. 

375-6 
M.LJ. 
1&5-2 
Weir 
6*0. 


correct.  It  follows  that  the  three  statements  specified  in  the  charge  are 
false  and  that  the  appellant  was  rightly  convicted.  We  agree  with  the 
Sessions  Judge  that  a  police  officer  who  gives  false  evidence  in  a  dacoity 
case  deserves  exemplan  punishment.  We  confirm  the  conviction  and 
sentence  and  dismiss  the  appeal. 
Ordered  according!} . 


19  M.  382=6  M.L.J.  88. 

APPELLATE   CIVIL. 
Before    Mr.   Justice   Shephard   and   A/r.    Justice   Davies. 


NAIUNAPPA  AND  ANOTHER  (Defendants  No»,  2  and  3),  Appellant* 
r.   SAMACIUKU;   (Plaintiff),   Respondent.*     \  15th  and 
17th    January,    1896.] 

,V»/i/  to  set  aside  a  sale  effected  by  a  mortgagee  prior  to  'transfer  of  Property  Act — 
Act  IV  of  1882,  Sections  2,  99. 

In  a  suit  brought  to  set  aside  a  sale  effected  by  a  mortgagee  prior  to  the  date 
when  Act  IV  of  1882  (Transfer  of  Property  Act)  came  into  force:  , 

(383)  Held,  that  the  Transfer  of  Property  Act  (Sections  2,  99)  has  no 
retrospective  effect,  so  as  to  invalidate  an  order  for  sale  which  constituted  a 
legal  relation  between  the  defendants  passed  before  that  Acl  came  into  force. 

|R.,  30  M.  3o2  (366)=17  M  1..J    325.) 

SECOND  appeal  against  the  decree  of  L.  Moore,  District  Judge  of 
Bellary,  in  appeal  suit  No.  104  of  1893,  reversing  the  decree  of  K,  Murti- 
razu,  District  Munsif  of  Penukonda,  in  original  suit  No.  643  of  1892. 

The  facts  of  this  case  \\ero  as  follows: — Defendant  No.  2  had  against 
the  first  defendant  a  money  decree  in  original  suit  No.  456  of  1881,  and  a 
mortgage  deed,  dated  6th  October  1875,  Exhibit  T.  In  execution  of  that 
monov  decree,  defendant  No.  2  got  the  mortgaged  land  attached  and 
sold  subject  to  the  mortgage  (Exhibit  1)  and  he  having  himself  bought 
them  by  permission  of  the  Court  obtained  delivery  and  subsequently  tran- 
sferred some  of  the  lands  to  the  defendants  Nos.  3  and  4.  The  plaintiff, 
in  execution  of  a  money  decree  obtained  against  defendant  No.  1  in  original 
suit  No.  456  of  1881,  but  the  attachment  \\as  removed  by  the  Court 
upon  claims  preferred  by  defendants  Nos.  2,  3  and  4. 

The  plaintiff  lias  brought  this  suit  to  set  aside  the  Court's  order 
releasing  the  lands  from  attachment  in  original  suit  No.  464  of  1881  and 
to  justify  his  own  attachment  of  the  lands  in  execution  of  the  decree  in 
that  suit. 

The  District  Munsif  held  \\ith  reference  to  Section  2  of  the  Transfer 
of  Property  Act  that  the  sale  by  defendant  No.  1  to  defendant  No.  2  was 
effectual  as  Hgainst  the  plaintiff  and  dismissed  the  suit  with  costs. 

On  appeal  the  District  Judge  reversed  this  decree  and  gave  judgment 
for  the  plaintiff  with  costs  relying  on  Durgayya  v.  Anantha  (1). 

Defendants  Nos.   2  and  3  appealed. 

Mr.   Parthasaradhi  Ayyangar  and  Narasimhachariar,    for  appellants. 

Seshachariar,   for  respondent.  • 

*  Second  Appeal  No.  112  of  1895. 
(i)  14  M.  74. 
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10  Mad,  384 


JUDGMENT 

Sufficient  attention  has  not  been  paid  to  the  dates  in  this  caye  Be- 
fore the  1st  of  July  1882  when  the  Ti  tmsfer  of  Property  Act  came  into 
force  the  appellants  had  obtained  their  decree,  dated  20th  November  1881, 
they  had  got  the  pioperty  [384]  attached  on  the  Oth  March  1882,  and  in 
the  mouth  of  April  had  obtained  ordeis  for  sale 

This  being  so,  we  are  oF  opinion  that  a  leg.il  relation  was  constituted 
between  the  appellants  and  their  judgment -debtoi  before  the  Act  came  in- 
to force  and  that  out  of  this  relation  arose  a  light  to  have  the  order  for 
sale  carried  out  They  aie  entitled  to  sell  under  the  older  whereas  if 
Section  99  of  the  Transfer  ot  Piopeih  Aft  is  applicable  the\  cease  to  be 
BO  entitled  when  the  Acl  came  into  tone 

We  are  therefore,  of  opinion  that  the  plaintiff  is  not  entitled  to  rely  on 
Section  09,  and  v\e  aie  suppoi  ted  in  this  view  bv  the  decision  in  Dinendia 
Nath  S'tnnyal  v  Chandia  Ki*hoic  Munthi  (1) 

The  deciee  of  the  Distnei  Judge  must  be  ipver'sed  ,md  that  of  the 
Distuct  MunMf  lostuird  vnth  co^ts  in  thm  rmd  in  the  Lower  Xppellntp 
Court 


19  M.  384. 

APPELLATE   CTVTL 

Before  Nir  Arthur  J    H     Collins,   Ki 

and  ^f)     Justice 


Chief 


Krxm    CIIVMH     NAMBIAR    (Plaintiff),    Appellants    v      KVXKAVN 

NAMBIAH    VM>   OTHERS    (Defendants),    Respondents  * 
1 5th    Septembei,    1895   and   6th   Jnmiai>    and    17th   July,    1896 

Suit    to    redeem    Kanom — Malcibnr    compensation    for    Fenant^    Improiements    A^t — 
Art  1  of  1877   (Madras)   Section  3 

The  sum  to  be  allowed  for  tenants'  compensation  foi  improvements  under 
Act  I  of  1^7  (Madras)  is  to  be  calculated  in  proportion  to  llie  e\Unt  to 
which  the  estate  has  been  permanently  improved  The  nnpro\ement  for  which 
compensation  is  payable  as  defined  in  Section  jt  of  the  Act  is  nol  the  Irte 
itself,  but  the  work  of  planting,  protecting  and  maintaining  it  The  calculation 
must  not  be  based  on  the  future  piorlucc  of  the  hire 

(i)    12  C     4.16  *  Second    *\ppcal   No     1742  of    1894 

t  Section  3  is  as   follows  — 

(1)  For    the    purposes    of    this    Act    the    term    'Improvement'    means    any    work 
which  adds  to  the  \alne  of  the  holding  which  is  suitable  to  the  holding  and  consistent 
wi'h  the  purpose  foi   which  it  was  let 

(2)  Until  ihe  contrary  is  «huwn,  the  following,  shall  be  presumed  to  he  improve 
mcnts  within  the  meaning  of  this  Act  -- 

[385]  (fl)  the  erection  of  dwelling  houses,  buildings  appurtenant  thereto  and  farm 
i:ui1  dings, 

(b)  the  construction  of  tanks,  wells,  channels,  dam*  and  othei  \\oiks  for  th<- 
sto'-ngc  or  supply  of  water  for  agricultural  or  domestic  purposes  , 

(r)   the  preparation  of  land   for   irrigation, 

( d)  the  conversion  of  one  crop  into  two  crop  land, 

(e)  the   drainage,   reclamation   from   rivers   or   other   uateis,   or   protection    from 
floods,   or    from    erosion   or   oiher    damage    by   uater,    of    land    used    for    agricultural 
purposes,  or  w^asle  land  which  is  culturablc, 

(/)  the  reclamation,  clcafttncc,  enclosure  01  permanent  improvement  of  land  for 
agricultural  purposes 

(y)   the  renewal  or  reconstruction   of  any  of  the    foregoing  works  or  alteration^ 
or  additions  thereto, 


19  M. 
382-6 

M.LJ. 
88. 
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[386]    SECOND   appeal   against   the   decree   of   A.    Thompson,    District 
JULY  17.   Ju<*8e  of  North   Malabar,   in  appeal  suit  No.   465  of  189H,   modifying  the 
'  decree  of  A.   Annasajni  Ayyar,    District  Munsif  of  Pamir,   in  original  suit 

APPEL-    No'  6°  of  1893' 
LATE  The  facts  of  this  case  are  as  follow:  — 

CIVIL  Plaintiff    sues    the    defendants    to    recover    possession    of    8    items    of 

*     parambas  \\ith  the  improvements  in  them  held  by  the  defendants  1  and  2 

19  M.  384.  un<ier  a  registered  kanom  and  kuikanom  marupat,  dated  30th  Magaram 
1055  (11  February  1880)  granted  to  him  by  the  latter  on  payment  of 
the  kanom  and  the  value  of  the  improvements,  and  for  payment  of  Us.  15 
as  rent  in  arrears  and  future  rent  at  Rs.  100  a  year  and  cc  .ts. 

He  alleges  the  plaint  parambas  are  his  jemn  propertv,  defendants  3 
to  9  are  tenants  of  defendants  1  and  2  in  possession  of  the  parambas. 
Defendants  1  and  2  admit  plaintiff s's  title  to  the  kanom  kuikanom 
marupat  of  1055  (1880)  and  the  holding  of  the  parambas  under  the 
marupat.  They  ans\\er  that  the  plaintiff's  claim  for  pa\ merit  ot  the 
rent  sued  for  is  ptrmatuiv,  his  claim  for  payment  of  future  rent  at 
Us.  KM)  a  \oar  is  irregular,  and  cannot  be  allowed,  they  have  made 
improvements  in  the  parambas  of  considerable  value,  thev  have  no 
objection  to  surrender  the  parambas  to  plaintiff  on  receiving  the  kanom 
and  the  value  of  their  improvements,  and  the\  are  not  liable  for  his  costs 
in  the  suit. 

Defendants  5,  8  and  9  state  they  are  in  possession  of  the  parambas 
items  3,  4,  2,  6  and  7  as  tenants  of  second  defendant,  the\  [386]  have 
effected  improvements  in  them  of  considerable  value,  and  they  should  be 
paid  the  value  of  their  improvements  before  eviction 

Sixth  defendant   states  he   is  not   in   possession   of   an\    of   the   plaint 
pnrambas,  and  he  is  not  a  necessary  party  to  the  suit 
The  remaining  defendants  do  not  appear. 

The  point  for  decision  iu  the  suit  is-  "  To  what  compensation  are 
the  tenant-defendants  entitled  for  their  improvements  in  the  parambas?" 
The  District  Munsif  after  referring  the  matter  to  a  Commissioner  for 
report  for  the  purpose  of  fixing  the  value  of  the  defendant-tenants'  im- 
provements and  with  regard  to  the  compensation  awarded  for  the  trees 
(the  only  matter  now  in  dispute)  gave  judgment  as  follows:  — 

The  average  annual  produce  of  the  bearing  cocoanut  trees,  with  the 
exception  of  one  tree  iu  the  panunba  item  No  1,  ma\  not  exceed  25  or  30 
nuts.  The  one  good  tree  may  \ield  about  50  nuts  a  year.  It  is  an  aged 
tree,  considering  the  ages  of  the  bearing  trees,  1  think  three  years'  pur- 
chase would  be  ample  compensation  for  such  trees.  1  allow  Us.  2  for  each 
of  the  first  mentioned  trees  and  Us.  3  for  the  ono  good  tree.  The  arecanut 
trees  in  the  parambas  inspected  are  not  young  ones.  The  bearing  HI  ecu 
trees  cannot  be  paid  for  at  more  than  H  annas  each.  Each  of  the  cocoa- 
nut  trees  which  are  just  bearing  must  be  paid  for  at  least  one  rupee  each. 
The  costs  of  planting  and  cultivating  a  cocoanut  tree  up  to  a  bearing  age 
cannot  be  less  than  one  rupee.  One  of  the  jack  trees  in  the  paramba  item 
No.  1  shown  as  Jenmi's  property  should  be  included  in  the  tenant's  pro- 
perty. They  should  be  paid  its  value  Rs.  2  There  is  only  one  aged  jack 
tree  found  in  the  paramba  item  Xo.  1.  The  admitted  marupat  Exhibit  A 
shows  the  jenmis  had  two  jack  trees  in  the  paramba.  Possibly  the 

(h)  the  planting,  protection  or  maintenance  of  tYuit  trees,  timber-trees  and 
ether  useful  trees  and  plants; 

(i)  the  protection  or  maintenance  of  such  trees,  the  same  having  grown  spore 
laneously  during  the  tenancy. 
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remaining  one  was  lost  or  cut  and  removed  subsequent  to  the  date  of  +he       1896 
marupat.     The    average    annual    coooanut    produce    of    the    paramba    item   JULY  17. 
No    2  may  be   about  2,000  nutH      First   defendant    saj  s  tlie  paramba  will      - 
yield  about  2,500  nuts  a  year      But  I  think  his  estimate  is  one  made-  by     APPEL- 
an  out-going   and   interested    tenant   and    IR   too   high      The    Comrnissionei       LATE 
has  omitted  to  include  in  this  account  a  young  and  bearing  jnck  tree  wortl       CIVIL 
lls.    1-8-0  —  the    property    of    first    and    second    defendants    in    the    parnmbfi,      - 
item  No    2  19  M.  384. 

The  parambns  items  3  and  4  are  situated  on  the  slope  of  a  hill  Their 
HOI!  is  very  dry  The  fi  uit  trees,  Ai-  ,  do  not  seem  in  thrive  [387]  in  thc,m 
Of  the  bearing  cocoauut  tiees  shown  in  the  Commissioner's  account  eight 
are  useless,  and  Mill  bear  no  fruit  at  all  Then  head  portions  have 
become  very  thin-,  and  they  have  only  a  few  leaves  on  them  The  tenant 
can  bo  paid  no  value  for  them  The  remaining  hearing  cocoiinut  trees 
rna^  bear  ;")  or  10  nuts  a  \eai  The  jack  trrps  .110  stunted  in  growth 
Thoy  Mie  unfit  to  be  used  as  tunhei  The\  cannot  also  \ield  plenty  of 
fruit  The  bearing  cocoanut  trees  and  jack  I  tees  m  the  parambas  items 
3  and  4  cannot  be  paid  for  at  the  rate  ol  more  than  one  i  upee  each  The 
bearing  cocoanut  tiees  in  the  parambas  items  6  and  7  seem  to  be  good 
and  should  be  paid  foi  Kb  3  and  Rs  2  as  their  least  value  instead  ot 
Ks  2  and  Rs  1-4-0  each  given  b\  the  Commissionei  in  his  account;  aud 
he  decreed  that  on  the  piument  of  (he  amount  of  the  kunom  and  com- 
pensation uwiiided  to  each  tenant  the  kanom  should  be  redeemed 

On    appeal    the    Distnct    Judge    disallowed    the    compensation    awarded 
tor  the  two  jaik  trees  and  confirmed   the*  decree  in  other  respects 

/fi/rii    Nambtar,    for   appellant 

Naiayannn    Nambtai    and    Kantian    Nambmr,    tm    icspnndcnt    No     1 

The  Court   (('OMJVH,  C    J    and  PAHKKK,  J  )  mado  the  following 

ORDER 


The  Courts  below  have  apparently  calculated  the  value  of  the 
upon  fche  capitalized  value  of  their  net  produce  for  the  estimated  penod  ot 
the  lite  of  the  I  roes  Thin  principle  M  as  (jS'/ianryi/nrif  A/r/n>/i  v  TYrm/i/ian 
PiUai  (1)  )  held  to  be  erroneous  A  copy  of  the  decision  in  that  appeal  — 
which  \\  as  horn  South  Malabar  —  will  be  tor\\  ard  to  tin*  Disliict  Judgo 
and  his  attention  \>ill  also  be  rnUed  to  the  densmn  in  1'tr/m  Tnmburath 
\  Parvah  (2) 

As  several  of  tjie  trees  for  which  compensation.  IH  asked  are-  veiy  old 
lioos,  it  \\oultl  seem  that  they  must  have  been  planted  and  in  bearing  con- 
dition long  before  the  present  tenmic\  ulueh  only  dales  horn  1880  This 
being  so,  the  question  \\ill  arme  \\hethei  thn  tenant  is  entitled  to  anv 
conipmsation  for  improvements  at  all,  except  perhaps  for  the  protection 
of  the  trees  under  Section  3,  Clause  (Ji),  of  Madras  Act  I  of  1887  These 
trees,  which  were  already  fiuit-beuung,  must  have  been  included  in  his 
lease  and  the  rent  fixed  accordingly,  and  it  mav  be  that  the  jcnmi  has 
already  paid  compensation  to  the  piedecessor  in  the  tenancy 

[388]  With  these  remarks  we  \\ill  ask  for  n  revised  finding  upon 
the  issue  in  the  case 

The  finding  is  to  he  submitted  within  six  weeks  from  the  date  of  the 
receipt  of  this  ordei,  and  seven  days  will  be  allowed  for  filing  ob]ectiona 
after  the  finding  has  been  pasted  up  in  this  Court 

In  compliance  with  the  above  order,  the  District  Judge  submitted  the 
following 

(I)  18  M,  407  (2)  13  M.  454 
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1986  FINDING. 

JULY  17.          This  suit  has  been  remanded  by  the  High  Court  for  a  revised  finding 

to  be  returned  as  to  the  value  of   improvements  to  be  awarded  to  the 

APPEL     defendants  in  respect  of  the  trees  standing  on  the  plaint  parambas. 
LATK  I  am  referred  to  two  rulings  of  the  High  Court  as  to  the  principle 

CIVIL,     to  be   followed    in    awarding  compensation    for   improvements,    viz.,    the 
—      ruling  in  Shangunni  Menon  v.  Veerappan  Pillai  (I)  ancl  that  in  Valiatham 
19  M.  384.  feuraffi  v.  Parvati  (2). 

In  their  remand  order  in  the  present  suit  the  High  Court  observe  : 
"  As  several  of  the  trees  for  which  compensation  is  asked  are  very  old 
trees,  it  would  seem  that  they  must  have  been  planted  and  in  bearing 
condition  long  before  the  present  tenancy  which  only  dates  from  1880. 
This  being  so,  the  question  will  arise  whether  the  tenant  is  entitled  to 
any  compensation  for  improvements  at  all,  except  perhaps  for  the  protec- 
tion of  the  trees  under  Section  3,  Clause  (fc),  of  Madras  Act  of  1887  *  * 
*  *  and  it  may  be  that  the  jenmi  has  already  paid  compensation  to 
the  predecessor  in  the  tenancy/' 

Exhibit  A,  the  marupat  sued  on,  clearly  sho\*s  that  the  value  of 
improvements  has  not  been  paid  by  the  jcnmi  and  that  the  tenants  are 
entitled  to  get  it  on  surrendering  the  land.  Exhibit  A  enumerates  tlia 
trees  and  fixtures  belonging  to  the  jenmi  at  the  time  of  its  execution  and 
expressly  slipulates  that  the  tenants  are  to  be  paid  the  value  of  all  the 
improvements  which  thcij  were  in  possession  of  then  and  vhich  they  might 
make  subsequently. 

Exhibit  A  shows  that  the  first  and  second  defendants  uere  in  po&ses- 
sion  of  the  property  before  the  date  of  its  execution.  There  is  a  recital  by 
the  first  defendant  in  a  statement  put  in  by  him  and  plaintiff  jointly  that 
the  well  in  paramba  No.  4  was  dug  by  first  defendant  in  1847.  Exhibit  B, 
which  is  a  revenue  account,  shows  that  paramha  No.  1  was  assessed  in 
first  defendant's  name  in  1868. 

[389]  It  is  clear,  therefore,  that  the  first  defendant  was  connected 
with  the  property  some  sixty  jears  ago  and  it  can  be  gathered  from 
Exhibit  A  that  all  the  trees,  except  those  specified  as  belonging  to  the 
jenmi,  were  planted  either  by  him  or  by  his  immediate  predecessor  and 
that  compensation  for  them  has  not  been  paid  by  the  jenmi. 

It  remains  to  be  considered  what  compensation  is  due  to  the  tenants 
for  the  trees.  I  take  it  that'  they  are  entitled  to  receive  compensation  in 
proportion  to  the  extent  to  which  the  estate  has  been  permanently  im- 
proved and  that  this  is  represented  by  the  market  value  of  the  trees  at  the 
time  of  the  surrender.  The  original  outlay  incurred  may  be  taken  to 
have  been  recouped  by  long  enjoyment  of  the  produce. 

It  seems  to  me  that  the  Munsif  has  giveij  the  correct  market  value 
of  the  trees  as  they  stood  at  the  time  of  valuation.  He  has  taken  their 
age  and  fruit-bearing  capacities  into  account  and  his  estimate  seems  by  no 
means  too  high. 

I  find  that  the  market  value  of  the  trees  has  been  correctly  fixed  by 
the  Munsif  and  that  the  tenants  are  entitled  to  get  the  amount  awarded 
by  him. 

On  this  second  appeal  coming  on  for  hearing  on  return  to  the  order 
of  this  Court. 

Ryru  Nambiar,  for  appellant. 

(i)  18  M  407.  (2)  13  M.  454! 

1;76 


Vf.'j  KUNBI   CHANDt   NAMBIAR  V.    KUNKAN  NAlfBIAR 

Narayanan  Nambiar  and  Kannan  Nawbiar,  for  respondents 

The  Court  (COLLINS,  C  J  ,  and  PARKER,  J  )  made  the  following 

ORDER 

We  must  accept  the  District  Judge's  finding  that  no  improvements 
have  yet  been  paid  for  and  therefore  that  the  tenant  is  entitled  to  be 
compensated  for  all  improvements  that  have  been  made  CJVJL. 

The  District  Judge  is  right  in  stating  that  the  tenants  is  entitled  to  ^  Vl' 
compensation  in  proportion  to  the  extent  to  which  the  estate  has  been  19M.3S4. 
permanently  improved;  but  \\hen  he  goes  on  to  say  that  '  this  is  repr^- 
sented  by  the  market  value  of  the  trees  at  the  time  of  the  surrender,' 
he  is  clearly  in  error.  The  '  improvement  '  for  which  compensation  is 
payable  as  'defined  in  Section  3  of  Madras  Acff  I  of  1887  is  not  the 
tree  itself,  but  the  '  work  '  of  planting,  protecting,  and  maintaining  the 
tree — vide  Clause  (h)  Any  calculation  based  on  the  future  produce  of  the 
tree  must  assume  that  the  tenant  is  entitled  to  be  compensated  for  the  loss 
of  the  use  of  the  land;  but  to  this  he  is  obviously  not  entitled,  [390]  since 
he  can  have  no  equity  for  the  enjoyment  of  the  land  beyond  the  period  of 
his  lease. 

The  difficulty  arises  from  the  use  of  the  expression  '  market  value  '  in 
the  title  of  the  Act  The  market  value  of  a  fruit  tree,  apart  from  the  soil 
in  "which  it  grows,  would  he  almost  nil,  but  the  '  improvement  '  to  be 
paid  for  is  the  '  work  '  of  planting  and  nurturing  the  tree,  and  not  the  tree 
itself — which  is  the  result  of  the  work 

The  compensation  payable  under  Section  6  is  the  amount  by  which 
the  value  of  the  holding  has  been  increased  by  the  '  work  '  and  in  ascer- 
taining this  the  condition  of  the  '  work  '  and  the  probable  duration  of  its 
effects  should  be  considered;  but  it  should  be  borne  in  mind  that  it  is 
the  '  work  '  as  defined  in  Section  3,  which  is  to  be  paid  for,  and  not  the 
result  of  the  woik 

With  these  remarks  we  must  ask  the  present  Acting  District  Judge 
to  return  a  revised  finding  upon  the  issue, 

Further  evidence  may,  if  necessary,  be  taken. 

The  finding  is  to  be  submitted  within  six  weeks  from  the  date  of  the 
receipt  of  this  order,  and  seven  days  will  be  allowed  for  filing  objections 
after  the  finding  has  been  posted  up  in  this  Court 

In  compliance  with  the  above  oi'der,  the  District  Judge  submitted  the 
following 

FINDING. 

This  appeal  has  been  remanded  to  ascertain  the  value  of  improve- 
ments calculated  on  the  cost  of  planting  and  protecting  the  trees,  consti- 
tuting the  '  work  '  to  be  paid  for. 

The  issue  was1  "To  what  compensation  are  the  tenant-defendants 
entitled  for  their  improvements?" 

The  only  dispute  is  as  to  the  value  of  trees — cocoanuts,  jacks,  pepper- 
vines  and  areoa-nufcs.  The  District  Munsif  allowed  Rs  3  for  one  good 
cocoanut  tree,  and  Rs.  2  for  the  bearing  cocoanut  trees,  As  3  each  for  the 
areca-nuts,  Re.  1  for  cocoanut  trees  just  bearing,  and  Re.  1  to  Rs  2  for 
jack- trees.  My  predecessor,  Mr  A  Thompson,  considered  the  District 
Munsif 'B  valuation  to  be  reasonable. 

The  plaintiff  (appellant)  has  examined  three  witnesses  and  the  res 
pondenta  three  "witnesses  They  agree  in  stating  that  an  acre  of  ground 
G^D  raise  ap  its  main  crop  about  fifty  or  sixty  cocoanut  trees,  and  also 
fifty  areca-nut  trees,  four  jack  trees  and  about  fifty  pepper  vines. 

Plaintiff's  first   witness   gives   the   cost   of   raising   trees   on   an    acre 
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till  they  bear  fruit  at  Rs.   85.     The  second  witness  fixes  it  at  Es,   25 
[891]  or  R8.  30  and  the  third  witness  at  Rs.  30.     From  their  position 
they  evidently  speak  from  a  jenmi's  point  of  view  and  wider-estimate  the 
cost  of  the  necessary  work. 
LATE  For  the  respondents,  first  defendant  gives  the  cost  for  cocoanuts  at 

CIVIL.     Rs.  5  a  tree  or  about  Rs.  300  per  acre.     The  second  witness,  a  mappila, 
— —      gives  the  cost  at  Rs.  3  or  4  per  cocoanut  tree. 

19  M: 384.  They  seem  inclined  to  over-estimate  the  cost.  The  third  witness  is 
M.  Gopala  Menon,  a  pleader  of  this  Court,  who  gives  a  more  reasonable 
estimate,  corresponding  very  nearly  with  that  given  by  the  District  Munsif. 
Seeing  that  the  work  consists  of  raising  walls,  digging  pits,  watering 
for  a  year  or  two,  manuring  and  watching  for  a  period  of  at  least  twelve 
years  for  oocoanut  trees,  I  find  that  the  District  Munsif '»&  estimate  for 
improvements  is  reasonable. 

I,  therefore,  agree  with  the  former  appeal  decree  of  this  Court  on  the 
finding  in  question. 

On  the  return  of  the  above  finding,  the  Court  (CoLLiNfl,  C.  J,,  and 
BENSON,  J.)  delivered  the  following 

JUDGMENT. 

We  accept  the  finding  of  the  District  Judge  as  to  the  amount  of  com- 
pensation to  be  paid.     His  order  as  to  costs  is  correct.  * 

We  extend  the  time  for  redemption  to  three  months  from  this  date. 
With  this  modification  we  confirm  the  decree  of  the  District  Judge. 
The  appellant  must  bear  the  respondent's  costs  in  this  appeal. 


19  M.  391. 

APPELLATE  CIVIL. 

Before   Mr.   Justice   Subramania   Ayyar. 

CHTNNATAMBI  GOUNDEN  {Defendant  No.   1),  Appellant  v. 

CHINNANA  GOUNDBN   (Plaintiff),   Respondent.* 

[27th  April  and  8th  July,  1896.] 

Contract — Continuing  breach — Limitation — Civil  Procedure  Code,  Sections  588   (28) 
586. 

T,  who  was  the  uncle  of  the  first  defendant  and  the  father  of  the  second 
defendant,  agreed  with  C  to  sell  certain  land  to  him  for  consideration  received 
and  to  cause  the  land,  then  standing  in  the  name  of  a  third  party,  to  be  regis- 
tered in  [392]  Cs  name.  It  was  further  agreed  that  if  T  failed  to  convey  and 
cause  the  change  of  the  revenue  registry,  T  should  return  the  purchase  money. 
C  was  put  in  possession,  but  in  1890  the  second  defendant  conveyed  the  land  to 
one  M.  who  ejected  C. 

Held,  that  the  right  of  appeal  conferred  by  Section  588,  Civil  Procedure  Code, 
is  not  controlled  by  Section  586,  that  the  breach  did  not  occur  prior  to 
November  1890,  and  that  the  suit  was  not  barred. 

APPEAL  against  the  order  of  W.  J.  Tate,  District  Judge  of  Salem,  in 
appeal  suit  No.  94  of  1895,  reversing  the  decree  of  V.  Malhari  Kau,  Dis- 
Wct  Munsif  of  Salem,  in  original  suit  No.  791  of  1898  and  remanding  the 
suit  for  trial. 

This  is  a  suit  for  refund  of  Rs.  238,  being  the  purchase  money  with 
interest  under  a  contract  for  sale  of  certain  lands  entered  into  about  ten 
or  eleven  years  before  data  of  plaint. 

The  plaintiff's  case  was  that  the  lands  inithe  plaint  schedule  belonged 
to  the  second  defendant's  father,  Tanda  Gounden,  who  received  ftotfc 

*  Appeal  against  order  No.  21  of  1896, 
97*, 
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the  plaintiff  Rs,    175  and  delivered  possession  of  the  lands  to  him  some          

ten   or    eleven   years    ago.     Tanda    Gounden   promised    to    get    the    patta    JULY  Sj 

transferred  to  his  own  name  from  that  of  one  Nallan  in  whose  name  he ' 

(Tanda  Gounden)  had  bought  the  lands  at  a  revenue  sale  and  then  to  trans-  ApPEt- 
fer  it  to  the  plaintiff's  name.  The  patta  was  transferred  to  Tanda  Qoun-  LATE.T 
den's  name  on  the  13th  July  1882  Sometime  after  this  the  vendor  Tanda  QviL./ 

Gounden  was  convicted  for  giving  false  evidence  in  the  Salem  not  cases      ' 

ahout  the  year  1883  or  1884  In  1888  or  1889  he  was  released  from  jail  liM.  JtM 
after  he  had  worked  out  his  term  of  imprisonment  and  died  one  year  after 
his  release.  The  plaintiff  further  says  that  after  Tanda  Gounden 's  death0 
he  asked  the  first  defendant,  the  head  and  manager  of  the  family,  to  trans- 
fer the  patta,  but  the  latter  put  him  off  with  excuses  and  that  the  cause 
of  action  arose  in  December  1890,  when  he  was  dispossessed  by  one 
Muttu  Pavyan  claiming  to  be  second  defendant's  purchaser  The  defend- 
ants deny  that  the  lands  ever  belonged  to  them  or  to  Tanda  Gounden 
named  by  plaintiff,  and  plead  that  the  claim  is  barred  by  limitation 

The  Munsif  held  that  under  the  arrangement  relied  on  bv  the  plaintiff 
the  patta  was  to  be  re-transferred  to  him  as  soon  as  it  was  transferred  to 
the  name  of  the  vendor,  that  the  transfer  to  the  vendor  was  made  on  the 
13th  July  1882,  that  the  cause  of  action  arose  on  that  day,  that  the 
present  suit  for  compensation  fell  under  Article  115,  Limitation  Act,  and 
was  therefore  barred 

[393]   On  appeal  the  District  Judge  holding  that  the  contract  was  a 
continuing  one,  and  that  the  limitation  under  Aiticle  115  would  run  from 
the  time  when  the  defendants  put  it  out  of  their  power  to  fulfil  their  con- 
tract, that  is,  from  the  date  of  the  sale  to  Muttu  Pavyan  and  relying  on 
Imdad  Ah  v    Nijabat  Ah  (1)  reversed  the  decree  of  the  Munsif  with  costs 
and  remanded  the  suit  for  disposal  on  the  other  issues 
Defendant  No    1  appealed 
Sundara  Ayyar,   for  appellant 
Rivnscimi   Ayi/ar,   for  respondent. 

JUDGMENT 

The  objection,  that  the  suit  being  one  for  the  recovery  of  a  sum 
of  mone>  less  than  Rs  500  and  of  a  nature  cognizable  by  a  Court  of 
Small  Causes,  no  appeal  against  the  order  of  the  District  Judge  remand- 
ing the  suit  lies,  is  unsustainable,  as  the  right  of  appeal  conferred  by 
Section  588  in  a  case  like  this  IB  unaffected  by  Section  586  of  the  Code, 
Collector  of  Bijnor  v  Jafar  All  Khan  (2)  nnd  Mahodev  Nariunh  v  Ragho 
Keshav  (3) 

It  was  contended  on  behalf  of  the  appellant  (the  first  defendant)  that 
the  suit  was  barred  bv  limitation  No  evidence  having  been  taken,  it  is 
necessary  in  dealing  with  the  said  contention,  to  consider  what  the  alle- 
gations relied  upon  on  behalf  of  the  plaintiff  are  As  I  understand  the 
plaint,  the  oral  contract  for  compensation  for  the  breach  of  which  the  suit 
was  brought,  was  this  Tanda  Gounden,  uncle  of  the  first  defendant  and 
father  of  the  second  defendant,  about  1882  agreed  to  sell  to  the  plaintiff 
certain  land  for  Rs  175,  received  the  amount  from  him  and  put  him  in  pos- 
session of  the  land  No  sale-deed  was,  however,  executed,  as  the  land  then 
stood  registered  in  the  public  revenue  accounts  in  the  name  of  a  third  partv 
But  Tanda  Gounden  agreed  to  execute  a  sale-deed  and  cause  the  land  to 
be  registered  id  the  plaintiffs  name  after  the  registry  was  transferred  to- 
that  of  Tanda  Gounden  himself  It  was  further  expressly  agreed  that  if  ' 

(i)  6  A   457  (2)  3  A    18  (3)  7  B    292 
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he  failed  so  to  convey  and  cause  a  change  of  the  revenue  registry  ha  shall 
JULY  8.  return  the  Rs.  175,  the  price  received  by  him.  The  breach  alleged  was  that 
in  November  1890  the  defendants  on  the  death  of  Tanda  Gounden 
fraudulently  conveyed  to  one  Muttu  Payyna  by  a  registered  deed  the 
land  alleged  to  have  been  sold  to  the  plaintiff,  that  in  the  next  month  Muttu 
Payyan  ejected  the  plaintiff  from  possession  and  [891]  that  the 
defendant  failed  to  repay  the  Rs.  175,  notwithstanding  demand  made 
upon  them  for  the  refund  thereof.  The  District  Munsif  held  that  the 
claim  was  barred  by  limitation  inasmuch  as  the  registry  in  the  revenue 
accounts  was  transfererd  to  the  name  of  Tanda  Gounden  admittedly  more 
than  three  years  prior  to  the  institution  of  the  suit  and  the  breach  of 
contract  on  the  part  of  Tanda  Gounden  should,  therefore,  be  taken  to 
have  occurred  then  No  doubt  after  Tanda  Gounden's  name  was  regis- 
tered in  the  accounts  it  was  open  to  the  plaintiff  to  call  ppon  his  alleged 
vendor  to  give  effect  to  the  promise  about  the  execution  of  the  sale- 
deed,  Ac.  But,  considering  that  the  plaintiff  was  said  to  have  been 
left  in  possession  till  December  1890,  it  can  hardly  be  said  that  there 
was  a  breach  of  contract  on  the  part  of  the  vendor,  unless  and  until 
further  performance  was  distinctly  refused.  (Compare  the  observations 
of  Garth,  C.J.,  in  Ahmed  Mahomed  Pattel  v.  Adjein  Doop/i/  (1),  and 
there  is  nothing  in  the  plaint  to  support  the  view  that  the  date  »of 
transfer  of  the  revenue  registry  to  Tanda  Gounden 's  name  was  agreed 
between  the  parties  to  be  the  date  fixed  for  the  execution  of  the  con- 
veyance to  the  plaintiff.  The  plaint  allegations  on  this  point  convey 
nothing  more  than  that  the  understanding  was  that  until  the  land  came  to 
be  registered  in  Tanda  Gounden's  name  the  plaintiff  had  no  right  to  claim 
the  execution  of  a  conve>ance.  But  it  does  not  follow  that  the  moment 
Tanda  Gounden 's  name  was  inserted  in  the  registers  a  cause  of  action 
accrued  to  the  plaintiff  ipso  facto.  As  already  observed,  a  refusal  to  com- 
plete the  contract  was  necessary  to  give  the  plaintiff  the  right  to  sue.  But, 
according  to  the  plaint,  there  \\as  no  refusal  prior  to  November  1890.  The 
District  Judge's  view  that  the  breach  alleged  was  subsequent  to  that  pe- 
riod and  therefore  the  claim  cannot,  upon  the  plaint  itself,  be  held  to  be 
barred  appears  to  be  right.  His  order  reversing  the  District  Munsif 's 
decree  must  be  upheld  and  the  appeal  dismissed  with  costs. 


1»  M.  395. 

[398]    APPELLATE  CIVIL. 

Before  Sir  Arthur  3.  H.  Collins,  Kt.,  Chief  Justice, 
and  Mr.  Justice  Benson. 


KALIYANARAMAYYAR  (Respondent),  Appellant  v.  MUSTAK 
SHAH  SAHEB  (Petitioner),  Respondent.*     [4th  August,   1896] 
Religious  Endowments  Act— Act  XX  of  1863,  Sections  3,   n— Suit  by  manager  for 
rent — Muchalkas  granted  by  the  committee. 

Where  the  committee  of  a  religious  institution  governed  by  Act  XX  of  1863 
obtained  muchalkas  in  its  own  name  from  the  tenants  of  land  belonging  to  the 
institution  instead  of  in  the  name  of  its  manager : 

Held,  that  this  fact  constituted  a  mere  irregularity  and  that  a  siu't  brought  by 
the  manager  on  such  muchalkas  is  maintainable. 

*  Letters  Patent  Appeal  No.  18  of  1896. 
(i)  2  C.  323  (326,  327). 
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APPEAL  under  Letterb   Patent,    Section   15,    against   the  judgment   of       ifiM 
ramania  Ayyar,  J  ,  m  civil  revision  petitio"  ^«     \tu\  ^   1001  ,*^rw 

The  facts  of  the  case  were  as  follows  


The  suit  is  brought  by  the  manager  of  a  Muhammadau  temp!,:  called     ATZT 
the   Durga   of   Gonpalayarn    to   recover   Us     107-5-11    being  pnncipal    anu     ^^ 
interest  at  one  per  cent    per  mensem  due  on  3  muchalkas  executed  bv      rIVI7 
defendant  to  plaintiff  for  Fashs  1299,  1300  and  1301  *  r 

The  defendant  objects  to  the  maintainability  ot  this  suit  on  the 
grounds  that  the  committee  members  hud  no  right  to  issue  pattahs  and 
take  muchalkas,  that  the  plaintiff  was  not  the  manager  duimg  the  3  iashs 
in  question,  that  the  muchalkas  weic  not  given  by  defendant  and  that 
those  who  have  signed  them  were  not  authorized  by  defendant  to  exchange 
puttah  and  muchalka  on  his  behalf 

The   Subordinate  Judge   dismissed   the   suit 
The  matenal  portion  of  his  judgment  is  KB  follows  — 
Under   Section    11   of   Act  XX  of   1863,    no  member  ^   a   coinimfcttvj 
shall  be  capable  of  being  or  shall  act  MS  tjie  trustee  of  a  temple  for  the 
management  of  which  such  committee  shall  have  been  appointed,   and  it 
is  the  lawful  trustee  or  the  manager  of  the  temple,  for  the  time  being  that 
is  entitled  to  the  possession  of  its  properties   [398]   and  to  the  receipt  of 
ita  income,   and  the  members  are  not  tit  liberty  to  claim  to  be  put  m  Ins 
place      Consequently   the   suit  cannot   be  maintained   on   the   pattahs   and 
muchalkas   exchanged   by   the   committee    members      Again    the    manager 
who  now  sues  as  plaintiff  was  appointed  m  Fash  1302,  and  there  was  no 
manager  during   the  fashs  for  which  rent   is   claimed   and  the  muchalkas 
sued  on  were  not  executed  by  defendant  and  consequently  plaintiff  has  no 
cause  of  action  against  defendant,  Panduranga  v.  Nayappa  (1) 
The  plaintiff  preferred  this  petition  to  the  High   Court, 
Krishnaswann  Ayyar,  for  plaintiff 
Sundara  Ayyar,  for  defendant, 

SUBIIAMANIA  AYYAR,  J  — The  plaintiff,  the  piescnt  munagei  of  a  durga 
(a  Muhammadan  religious  institution)  sued  upon  certain  muchalkas 
alleged  to  have  been  executed  to  the  members  of  the  committee,  exercising 
supervision  over  the  durga  under  Act  XX  of  1863  by  the  agent  of  the 
defendants  for  rent  due  by  him  to  the  durga  for  certain  years.  The 
Subordinate  Judge,  being  of  opinion  that  under  Section  11  of  the  Act,  it 
was  the  manager  and  not  the  committee  that  should  have  obtained  that 
muchalkas  from  the  defendants,  held  the  plaintiff  could  nof  maintain  this 
suit  upon  such  muchalkas 

The  question  is  whether  the  decision  of  the  Subordinate  Judge  on 
the  point  is  right. 

In  dealing  with  this  question  it  mubt  be  remembered  that  members 
of  committee  and  managers  constitute  the  different  parts  of  the  machinery 
provided  by  Act  XX,  for  the  due  administration  of  the  affairs  of  the 
religious  institution  falling  within  Section  3  of  that  enactment.  And  of 
these  two  parts  members  of  committees  are  the  persons  in  whom  the 
general  superintendence  and  control  of  such  institutions  are  vested.  In 
exercising  such  general  control,  it  is  an  unquestionable  duty  of  theirs  to 
see  that  the  rents  payable  to  the  institutions  are  punctually  collected  and 
all  steps  legally  necessary  for  their  collection  are  duly  taken.  In  the 
performance  of3  this  duty,  however,  the  procedure  to  be  observed  by  them 
IB  to  get  the  managers  to  make  the  collection  and  perform  all  acts  necessary 

(i)  12  M   366  (368) 

;99t 
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ItM       *or  ^ne  Purpose.     Now,  if  in  deviation  from  this  course,  they  take  upon 
AUG.  4.  ^nem8elves  to  obtain  muchalkas  in  their  own  names,  what  is  it  but  an  act 

1  "  done  in  the  discharge  [397]  of  their  duty  to  see  to  the  realization  of  the 

APPEL-   ren^s?    Such  an  act  done  prima  facie  in  the  interests  of  the  institution 

LATE      can  hardly  be  said  to  be  illegal  or  wrongful  so  as  to  make  it  void  as  is 

CIVIL,     contended  on  behalf  of  the  defendant.     In  my  view  it  is  an  act  which 

-•*__'     ^a^fe  within  their  powers  as  the  controlling  authority  though,  in  performing 

MM.39S.  it,   they   acted  in  a  manner  which  is  not  in  strict   conformity   with   the 

procedure  prescribed  by  the  law. 

Moreover,  in  the  face  of  the  provisions  of  Section  12  of  Act  XX,  it  is 
scarcely  possible  to  contend  that  there  is  anything  in  the  nature  of  the  act 
of  collecting  rents,  considered  by  itself  which  renders  such  an  act  incon- 
sistent with  the  proper  performance  by  members  of  committees  of  then- 
duties  as  the  supervising  authority.  For,  by  the  last  part  of  that  Section, 
committees  are  empowered  to  collect  rents  directly  in  the  case  of  lands 
transferred  to  them  by  or  under  the  authority  of  the  Board  of  Revenue. 
This  provision,  though  confined  to  the  case  of  such  lands,  shows  that  in  the 
opinion  of  the  framers  of  the  Act,  direct  participation  in  actual  manage- 
ment by  collecting  rents  is  not  so  outside  the  legitimate  functions  of 
committees  as  to  compel  Courts  to  decide  that  an  act  perfectly  valid,  if  done 
by  them  with  reference  to  the  portion  of  the  endowments  consisting*  oi 
lands  transferred  by  the  Board,  is  utterly  void  when  it  is  done  with 
reference  to  other  portions  of  the  landed  endowments.  It  seems  to  me 
more  reasonable  to  hold  that,  though  the  members  of  the  committee  in  the 
present  case  deviated  from  the  strict  procedure  in  taking  the  muchalkas  in 
their  own  names  instead  of  having  them  taken  by  the  manager  in  his 
name,  yet  their  action  is  not  absolutely  illegal.  In  a  case  where  a  mort- 
gage taken  by  a  Bank  was  questioned  on  the  ground  that  the  mortgagees 
had  no  right  to  take  a  mortgage  concurrently  with  the  loan  in  order  to 
secure  it,  as  their  charter  only  authorized  them  to  take  mortgages  '  for  debts 
previously  contracted.'  Chancellor  Kent  observed:  "  and  if  they  should 
pass  the  exact  line  of  their  power  it  would  rather  belong  to  the  Govern- 
ment *  *  *  to  exact  a  forfeiture  of  their  charter,  than  for  this  Court 
in  this  collateral  way,  to  decide  a  question  of  misuser  by  setting  aside  a 
just  and  bona  fide  contract."  (Silver  Lake  Bank  v.  North  (1))  (see  alfco 
Coltman  v.  Coliman  (2)).  Similarly  here  the  fact  that  the  members  of 
the  committee  overstepped  the  precise  limits  of  their  [898]  authority  in 
obtaining  the  muchalkas  in  question  may  be  a  ground  for  charging  them 
with  misfeasance  under  Act  XX  of  1863,  but  not  for  impeaching  the 
documents  executed  for  the  rents  justily  due  to  the  institution  under  their 
control . 

In  short,  the  obtaining  of  these  documents  is  not  a  nullity,  but  is  only 
an  irregularity  which  could  be  waived  by  the  defendant,  and  which  lie  must 
be  taken  to  have  waived,  if,  as  is  alleged  on  behalf  of  the  plaintiff,  the 
defendant  got  his  agent  to  execute  them.  The  Sub- Judge's  view  that 
the  suit  failed  on  the  ground  that  the  muchalkas  stand  in  the  names  of 
the  members  of  the  committee  is  therefore  unsustainable. 

It  is.  next  contended  for  the  defendant  that  as  he  denied  that  the 
muchalkas  were  executed  with  his  authority,  and  as  the  plaintiff  fowled  to 
prove  such  authority,  the  Sub- Judge's  decree  should  not  be  disturbed. 
The  language  of  the  judgment  of  the  Subordinate  Judge  sntisfies  me  that 
he  decided  the  suit  on  the  preliminary  point  discussed  above,  and  did  nqt 

(i)  4  Johnson,  Second  Edition  at  p.  373,  (2)  L.R.  19  Ch.  D.  64. 
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call  upon  the  parties  to  go  into  evidence,  The  decree  ruuafc  therefore  ; be 
set  aside,  The  suit  should  be  replaced  on  (the  file  and  dealt  with  accord- 
ing to  law  The  costs  here  will  abide  and  follow,  the  result. 

Against  this  judgment  the  piesent   appeal   (under   Section   15  of  the 
Letters  Patent)  was  preferred 

Sundara  Ayyar,  tor  appellant 

Respondent  did   not   appear,  -  — 

10  M.  595. 
JUDGMENT 

The  case  relied  on   (Hamanadan    v     llanyammal   (1))  ib  not  in  point 
The  order  of  the  learned  Judge  is  light      We  reject  the  appeal 
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ORIGINAL    CIVIL 

Before  Mr    Justice  Subramania  Ayyar. 


DAVIS  u.  CUNDASAMI  MUDALI  *     [  loth  August,  1996  ] 
Indian  Luntra^t  Act— Act  IX  of  1872,  Seitwn  63— Consideration 
•  An  agieement,  extending  the  time  for  the  peifnrmancc  of  a  contract  falling 

under  Section  Gj,  Contract  Act,  doevS  not  require  consideration  to  support  it 
[F.F  9  1ml    Cas    763  (764) ---9  MLT    270,  R.,  34  M    156  (158)=6  Ind  Cus    758=20 
,MLJ    383=7   MLT    392,   D,  23   B    348   (355)] 

[399]  SUIT  lor  damages  for  breach  of  contract  and  inteiust, 
The  plaint  set  forth  that  one}  II  S  Shepparcl  IB  the  author  of,  and 
was  the  owner  of,  the  copyright  m  tour  books  and  that  his  copyright  was 
duly  registered  in  accordance  with  law,  that  the  said  books  weie  punted, 
published  and  sold  at  different  periods  by  different  publishers  and  lastly 
by  Messis  V  J  Mamckavaloo  Moodoluu  and  Company  uiidei  agreement; 
that  by  the  said  agreement,  dated  the  21st  day  of  April  1888,  and  registered 
on  the  same  day  the  said  R  S  Sheppard  on  certain  terms  and  conditions 
transferred  to  Messrs  V  J  Mamckavaloo  Moodeliar  and  Company,  the 
right  to  print  certain  editions  of  the  aforesaid  books,  the  said  editions 
being  limited  as  therein  provided,  that  in  and  by  a-  document  duly  exe- 
cuted ut  Madras  on  the  12th  November  1892  and  registeied  on  the  19th 
November  1892,  and  also  by  a  previous  document  executed  on  the  26th 
April  1890  the  said  R.  S  Sheppaid  m  consideration  of  the  sum  of 
RB  500  paid  to  him  by  the  plaintiff,  sold  to  the  plaintiff  the  copyright  in 
each  of  the  aforesaid  books,  subject  to  the  nghtfc  of  the  said  Messrs 
V.  J  Mamckavaloo  Moodeliar  and  Company,  that  undei  a  document 
executed  on  the  19th  November  1892  and  registered  on  the  same  day  the 
plaintiff  sold  to  the  said  0  Cundasami  Mudali  the  coypright  in  the 
aforesaid  books,  subject  to  the  rights  of  the  said  Messrs  V.  J  Manicka- 
valoo  Moodeliar  and  Company,  under  the  agreement  of  21st  April  1888, 
on  the  defendant  agreeing  to  pay  to  the  plaintiff  the  sum  of  Us  10,000  in 
four  equal  instalments  on  the  10th  April  1893,  10th  October  1893,  10th 
April  1894  and  10th  October  1894;  that  the  conditions  contained  m  the 
said  document  of  19th  November  1892  m  so  far  as  the  plaintiff  is  concerned 
have  been  fully  complied  with  by  the  plaintiff,  that  the  defendant  has  not 
• __ __ _^_^^^_^^^^____— ^__^_^_— ^_^_^^^_^^_^^_^__^_ 
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_       up  to  date  paid  any  money  towards  and  on  account  of  the  amount  which 

Auc.it).  was  a8reed  to  to  paid  to  the  plaintiff  under  the  document  of  19th  Novem- 
--  her  1892,  and  the  said  amount  is  now  overdue;  that  the  plaintiff  charges 

ORIGI-  *ke  defendant  is  liable  to  pay  interest  on  the  said  instalments  on  the 
NAL  expiration  of  the  respective  dates  fixed  for  payment,  thereof  at  the  rate 
CIVIL.  °*  12  Per  cent<  Per  annum-  Plaintiff  prayed  for  a  decree  for  Rs.  11,050 
being  the  amount  due  as  aforesaid.  Plaintiff  prayed  that  he  may  be 
decreed  to  have  a  lien  on  the  copyright  of  the  said  books  for  the 
amount  that  may  be  decreed;  that  the  defendant  be  decreed  to  pay 
further  interest  on  the  principal  sum  of  Rs.  10,000  at  12  per  [100] 
cent,  per  annum  from  date  of  filing  plaint  to  date  of  decree;  thai 
the  defendant,  his  servants  and  agents  be  restrained  by  injunction  from 
dealing  with  the  copyright  of  the  books  in  any  manner  whatsoever;  that 
the  defendant  be  decreed  to  pay  the  costs  and  further  relief. 

The  defendant  admitted  the  agreement,  but  submitted  that  subsequent 
to  the  execution  of  the  document  referred  to  in  the  plaint,  that  is,  on  the 
1st  December  1892,  the  plaintiff  and  defendant  had  agreed  in  writ- 
ing that  the  instalments  in  the  said  deed  referred  to  were  to  commence 
and  become  payable  on  the  accrual  of  the  right  in  plaintiff1  to  print  and 
publish  any  one  of  the  books  in  reference  to  the  printing,  publication  and 
•ale  of  which  the  said  R.  8.  Sheppard  had  contracted  with  Messrs.  V.  J'. 
Manickavaloo  Moodeliar  and  Company  in  terms  of  the  agreement,  dated 
27th  April  1888;  that  the  said  writing  was  signed  by  the  plaintiff  and 
addressed  to  the  defendant  and  a  fresh  starting  point  for  the  payment 
of  the  instalments  was  thereby  substituted  for  the  period  originally  fixed; 
that  the  right  to  print  and  publish  any  one  of  the  said  books  has  not 
accrued  to  defendant  as  the  contract  of  the  27th  April  1888  is  fctill  in  force. 

That  consequently  plaintiff  is  not  entitled  to  bring  this  suit  and  defend- 
ant denied  his  liability  to  pay  interest. 
Mr.  K.  Brown,  for  plaintiff. 
Masilamani  PiUai,  for  defendant. 

JUDGMENT. 

Some  years  ago  one  Mr,  R.  S.  Sheppard  published  four  books,  viz., 

*  Manual  of  English  for  Matriculation  Candidates,'  '  English  Lessons  for 
F.   A.   and  B.   A,  Candidates/   '  Middle  School  Manual  of  English  '  and 

*  Lower   Fourth    Class   Manual   of   Grammar.'     On   the   21st    April    1888 
Mr.  Sheppard  executed  Exhibit  II  to  Manickavaloo  and  Company  autho- 
rizing them  to  print  and  publish  and  sell  at  their  own  risk  and  expense 
and  for  their  own  advantage  the  seventh,  eighth  and  ninth  editions  of  the 
'  Manual  of  English  for  Matriculation  Candidates  '   at  6,000  copies  per 
edition,   the  fifth,   sixth  and  seventh  editions   also  at  6,000  copies  each 
edition,   and  the  third  editioil  of  '  English  Lessons  for  F.  A,  and  B.  A. 
Candidates  '  to  consist  of  1,500  copies      Further  by  this  contract  he  bound 
himself,  whilst  the  contract  remained  in  force,  not  to  publish  or  arrange 
with  any  others  for  the  publication  of  the  above  books,  or  of  any  other 
books  that  may  prejudicially  affect  the  sale  of  any  of  the  three  books.    It 
also  appears  that  at   [Wl]   the  date  of  the  said  contract,   the  whole  of 
copies  of  the  first  edition  of  the  '  Lower  Fourth  Class  Manual  of  Grammar  ' 
which   was  the  only   edition  of  the  book  published,   had   been  assigned 
to   Manickavaloo   and   Company  on   the   understanding   that   until   those 
copies  were  disposed  of  no  further  edition  of  the  book  should  appear. 
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Between  J888  and  1892,  the  plaintiff,  who  IB  the  muther-m-lftw  oi 
Mr.  bheppard,  became  the  assignee  of  the  light  ol  publishing  all  further 
editions  of  the  four  books  And  she  executed  on  the  19th  November  1892 
Exhibit  A.  transferring  her  right  to  the  defendant  in  consideration  of 
Us.  10,000  made  payable  in  four  half-yearly  instalments  commencing  from 
the  10th  April  1893  On  the  1st  December  1892,  however,  she  addressed 
to  the  defendant  a  letter  (Exhibit  I)  thereby  she  agreed  that  the  first 
instalment  should  not  become  due  until  the  defendant,  by  the  expiry  of 
the  contract  with  Mamckavaloo  and  Company,  was  enabled  to  it-sue  a 
fresh  edition  ot  any  one  of  the  four  books 

The  present  suit  was  instituted  for  the  lecovery  of  Us  10,000  with 
interest,  on  the  footing  that  the  instalments  had  become  payable  as  speci- 
fied in  Exhibit  A,  apart  from  Exhibit  I  The  defence  was  that  under  the 
contract,  as  modified  by  Exhibit  I,  tune  foi  the  commencement  of  pay- 
ment had  not  nrnved,  since  the  contract  with  Mamckavaloo  and  Company 
remained  in  operation,  a  laige  number  ot  copies  of  the  latest  editions  of 
all  the  four  books  being  in  then  hjrds  unsold 

The  questions  tor  determination  aie  (1)  Was  there  an)  consideration 
foi  the  agieement  (Exjnbit  1)  to  extend  the  time  toi  pa)  incut  ^  (2)  II  not, 
is  the  agreement  valid '^  (3)  If  the  agreement  is  found  valid,  whether  the 
condition  laid  down  in  Exhibit  1  for  the  anival  ot  the  tune  tor  payment 
fias  happened 

As  regards  the  hist  question  the  defendant's  contention  \\iib  that 
though  Exhioit  I  bears  a  date  postenoi  to  that  of  Exhibit  A,  in  point  of 
fact,  the  letter  was  written  and  handed  to  him  in  pursuance  of  an  under- 
standing come  to  betv\een  him  cind  the  plaintiff  pnoi  to  Exhibit  A  beirti? 
actually  signed  and  delivered  To  support  this  allegation,  there  is 
nothing  but  the  uncorroborated  word  of  the  defendant 

Moreover  the  opening  lines  of  Exhibit  I  itself,  leferung  to  a  conver- 
sation of  the  30th  November  1892  which  appeals  to  have  led  up  to  the 
letter  being  sent,  aie  scaicely  consistent  with  the  tiutli  [402]  of  the 
defendant's  story  I  find,  therefore,  that  there  was  no  consideration 
for  the  agreement 

As  to  the  second  question,  its  determination  depends  upon  the  con- 
struction to  be  put  upon  Section  63  of  the  Indian  Contract  Act  which 
provides,  among  other  cases  for  one  like  the  piesent,  of  an  agreement  to 
extend  the  time  foi  the  performance  of  a  promise  Befoie  considering  the 
provisions  of  the  section,  it  would  tend  to  a  clear  comprehension  of  them  if 
I  briefly  refer  to  the  state  of  the  English  Law  on  the  sub]ect  Undei 
that  law  the  rule,  rigorously  followed  out,  that  every  agreement,  relating 
to  the  discharge  of  a  contract,  save  the  exception  recognized  b\  Fovtet 
v  Dawber  (1)  must,  unless  made  under  seal,  be  suppoited  by  consideration 
has  not,  as  pointed  out  by  Sir  F  Pollock  in  his  work  on  Contracts  (sixth 
edition,  page  177),  been  productive  of  very  happy  results  The  learned 
authoi  attributes  such  results  to  the  carrying  out  of  a  geneial  piinciple 
beyond  the  bounds  within  which  it  is  teasonably  applicable,  or  in  other 
words  to  the  doctrine  of  consideiation,  instead  of  goveinmg  the  forma- 
tion of  contracts,  being  made  to  regulate  and  restrain  their  disohaige  also 

Now  the  question  arises  whether  the  Indian  Legislatme  intended  to 
perpetuate  such  ,-m  unsatisfactorv  state  of  things  in  this  c-ountry  I 
think  that  u\did  not,  that  in  the  Contract  Act  the  doctrine  of  considera- 
tion was  not  extended  to  t>he  regulation  and  restraining  of  the  discharge  of 


(i)  6  Ex    839 
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|0gg       contract  by  agreement  and  that  the  Legislature  laid  down  by  Section  63 
AtJG  10.    a  ru*e  Different  &om  that  of  the  English  Law. 

_  In  the  first  place,  the  language  of  the  section  does  not  insist  upon  the 

presence  of  consideration  in  regard  to  the  cases  mentioned  therein.     This 


NAL       view  is  fully  confirmed  by  the  illustration  (6)  to  the  section.     The  case, 
CIVIL.      Pu*  m.  *kat  illustration,  is  that  of  a  person  entitled  to  a  sum  of  money 
,  _  ^       accepting  a  less  amount  than  is  due  to  him.     Now  according  to  Foake9 
ft  M.      v>  Beer  W'  c*tec*  f°r  tne  plaintiff  and  which  finally  settlecl  the  law  as  to 
398  -6      this  matter  in  England,   acceptance   in   full  satisfaction  of  a  debt  of  a 
M.L<J.      smaller  sum   than  the  amount  due  does  not  operate  as  a  complete  dis- 
***•        dharge  of  the  debt,  even  though  such  a  discharge  would  result  from  the 
creditor  similarly  accepting  some  article,  other  than  money,  of  less  pecu- 
niary  value.     But   the  law   laid   down   by   the    illustration   referred   to   is 
[408]   the  reverse  of  the  English  rule.     Now  it  being  thus  clear  that  in 
the  above  typical  instance,  a  person  is  capable  of  legally  binding  himself 
without    consideration   to   forgo    his    right    to   the   difference   between   the 
debt  and  the  smaller  «um  accepted  by  him  in  full  discharge  of  his  debt 
and   there   being    absolutely    nothing    in    the   language    of    Section    63    to 
indicate  the  recognition,  with  reference  to  the  matter  under  discussion,  of 
any  distinction  between  the  different  cases,   comprised  in  the  section,  it 
follows  that  the  necessity  for  any  consideration  is  dispensed  with  alike  in 
all  tho  cafees  to  which  the  section  relates,  including  that  of  agreements  to 
extend  the  time  for  the  performance  of  a  promise. 

This  conclusion  is  further  strengthened  by  the  purely  artificial  cha- 
racter of  the  reasoning  by  which  English  Judges  have  sought  to  prevent 
the  rule,  requiring  consideration  in  cases  like  the  present,  operating  in 
practice  unreasonably;  as  will  be  seen  from  the  observations  of  Lord  Den- 
man,  C  J  ,  in  Stead  v  Dawbcr  (2)  where  he  dissented  from  C<uff  v.  Penn 
(3)  and  laid  down  that  it  cannot  be  maintained,  that  although  there 
was  an  agreed  substitution  of  other  days  than  those  originally  specified, 
still  the  contract  remained.  In  meeting  an  objection,  based  on  the  ab- 
sence of  consideration,  to  the  view  which  was  taken  by  him,  the  Chief 
Justice  argued  thus  "  Nor  does  any  difficulty  arise  from  the  want  of 
consideration  for  the  plaintiff's  agreement  to  consent  to  the  change  of  days; 
for  the  same  consideration  which  existed  for  the  old  agreement  is  im- 
ported into  the  new  agreement  which  is  substituted  for  it."  The  resort 
to  such  a  fiction  is  obviated,  in  this  country,  by  Section  63.. 

Here  it  may  be  asked  whether  Section  62,  which  also  refers  to  cases 
of  agreements  relating  to  the  discharge  of  contracts  and  the  language  of 
which  at  first  sight  may  appear  broad  enough  to  include  the  cases  falling 
under  Section  63,  is  consistent  with  the  view  taken  by  me.  From  the 
mere  faut  that  two  sections  were  enacted  on  the  subject,  it  must  be 
taken  that  the  legislature  intended  to  draw  a  distinction  between  the  set 
of  cases  comprised  in  Section  62  and  that  in  Section  63.  These  Sections 
therefore  must  be  construed  so  as  not  to  overlap  each  other.  This  would 
be  done  by  holding  that  agreements  referred  to  in  Section  62  are  agree- 
ments which  more  or  less  affect  the  rights  of  both  parties  under  the 
[404]  contract  discharged  by  such  agreements;  whilst  those  referred  to 
in  Section  63  are  such  as  affect  the  right,  of  only  one  of  the  parties.  The 
former  case  ex  hypothesi  necessarily  implies  consideration  which  is  either 
the  mutual  renunciation  of  right  or  coupled  with  it  the  mutual  under- 
taking of  fresh  obligations  or  the  renunciation  of  some  'righft  on  the 


(i)  L.R.  9  App.  Cases  605.          (2)  10  Ad   &  E.  66.  (3)  i  M.  &  S.  21. 
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one  Bide  and  the  undertaking  of  some  obligation  on  the  other,   that  forms 

the  consequence  of  an  agreement  to  rescind,  substitute  or  alter,  mentioned 

in   Section  62.     It  is  only  when  the   agreement   to  discharge   affects   the 

right  of  only  one  party,  that  consideration  might  bo  found  wanting  and     QRIGI- 

there   alone   the   Indian   Law    departs   from   the   English   Law,    by  making        MAL 

provision,   for  eveiy   such  possible  case,    m  Section  63  CvrL 

The    result   is    that   the    agreement    set    up    b>    the    defendant    which,       _ ' 

as  already   stated,   falls  under  Section  63  is  binding  though  without  con-       |§"M" 
si  deration.  399  r=f 

As  to  the  thud  und  the  last  question  In  dealing  v\ith  this,  .it  is  M.LJ* 
hardly  necessaiy  to  sa>  that  the  express  undertaking  given  by  Mr  Shep- 
pard  to  Manickttvaloo  and  Company  under  Exhibit  II  that  nothing  will 
be  done  to  the  prejudice  of  the  lights  grunted  to  them  is  fully  binding  on 
the  defendant  Though  this  refers  to  onl>  tlnce  out  ot  the  four  books 
spoken  of  in  Exhibit  I,  the  defendant  does  not  stand  in  u  different  position 
as  regards  the  remaining  book,  inabinuch  as,  in  consequence  of  the  express 
understanding  between  Mr  Shupjmid  and  Munickavaloo  with  reference  to 
the  first  edition  oi  thib  book,  the  defendant  ih  debarred  Irom  issuing  a  fresh 
edition  of  the  work  until  the  pievious  OIH;  lias  been  exhausted  Therefore 
the  sole  fact  to  be  tound  is  \\hethei,  as  alleged  by  the  defendant,  Manicka- 
valoo  and  Company  ate  still  in  possession  of  copies  of  all  the  four  books 
so  ab  to  preclude  him  fiorn  publishing  a  neu  edition  ot  any  one  of  them 
That  that  la  the  ease  is  established  In  the  unconti  adieted  evidence  of  one 
of  the  witnesses  called  for  the  defendant  li  follows  that  the  condition 
specified  in  Exhibit  I  tor  the  mural  of  the  tune  for  pa\ment  has  not  yet 
happened 

The  suit  is  piematuie  and  i^  dismissed  \vith  costs 

Rencontre — Attorney   for  plaintiff 
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[406]  PRIVY  COUNCIL 

PREHKNT 

Lords   Watson,   Hobhonsc,   and  Davry  and  Sir  Richard   Couch 
[On    appeal  from    the    High   Court    at   Madras  ] 


E  0       MUTHUSAMI    MUDALHAR    AND    OTHERS     (Plaintiffs)    V 
SlMAMBEDU     MUTHUKUMARAHWAMI     MuDALIYAR     (Defendant) 

[19th  Maich  and  9th  Ma> ,  1896  ] 

1,'heritanct!  according  to  the  Mitakshara,  Chapter  II,  Section  6— Succession  of  bhandu 
—Priority  of  mother's  half-brother  over  sons  of  father's  paternal  aunt 

The  statement  of  hhandus  entitled  to  inherit  given  in  the  Mitakshara,  Chap 
II,  Section  0,  is  not  an  exhaustive  one  The  maternal  uncle  of  the  deceased  is 
omitted,  but  the  sons  of  that  uncle  are  specified 

The  omission  to  mention  a  maternal  uncle  does  not  signify  that  he  is  excluded 
from  the  first  class  of  bhandus 

The  giounds  of  the  judgment  in  Gndhan  Lai  Roy  v  7  he  Government  of 
Bengal  (i)  apply,  not  only  to  the  heirship  of  a  maternal  uncle  as  against  the 
claim  in  default  of  heirs,  but  also  apply  equally  to  questions  between  nearer  and 
more  remote  bhandus  A  maternal  uncle  is,  accordingly,  an  heir,  though  not 
specified  in  the  Mitakshara  list,  and  he  also  has  priority  over  the  sons  and 
grandsons  of  the  paternal  aunt  of  the  father  of  the  deceased,  who  are  more 
remote  than  he  is  ' 


(i)   12  MIA    448=1  B.LRPC    44   (5l)- 
987 
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A  mother's  brother  by  thfc  halt -blood  stands  oti  the  same  footing  as  her  whole 

brother  in  regard  to  priority  over  more  remote  bhandus.    A  half -brother  may 

be  postponed  to  a  whole  brother,  but  there  is  no  ground  for  his  postponment 

to  more  distant  kinsmen, 

IR.,  33  M:  439  (441)=5  Ind.  Cas.  280=20  M.L.J.  275=7  M.L.T.  203;  24  M.L.J.  301 

(304)=13  M.L.T.  213;  28  B.  453=6  Doin.  L.U.  460;  20  M:  342.] 
APPEAL  from  a  decree*  (5th  May  1892)  of  the  High  Court,  affirming 
a  decree  (12th  May  1891)  of  the  District  Court  of  Chingleput. 

The  first  and  Second  appellants  were  the  sous,  and  the  tiiird  appel- 
lant  was  the  grandson,  of  Parvatha  Ammal,  sister  of  Arurnugatha  Muds- 
har,.who was  paternal  grandfather  of  Muthuswarni  Mudaliar,  the  last 
n1^6  owner  of  the  property,  to  which  their  suit  laid  claim. 

The  defendant  (respondent)  claimed  under  Nagappa  Mudaliar,  who 
was  the  half-brother  of  Muni  Ammal,  the  mother  of  Muthuswami. 

[W*]  The  principal  questions  on  this  appeal  were:  (1)  whether  the 
eons  and  grandson  of  the  aunt  of  the  father  of  Muthuswami  were  entitled 
to  inherit  from  the  latter  in  priority  ovei  the  descendant  of  the  half-brother 
of  Muthuswami 's  mother,  Muni  Ammal. 

To  answer  the  above  involved  the  deciding  another  question  (2)  whether 
the  maternal  uncle's  being  of  the  half-blood  made  any  difference  as 
to  whether  he  was  an  heir,  and  took  priority  over  the  other  bhandus. 

The  relationship  of  the  family,  so  far  as  it  is  material  to  this  eajte, 
will  appear  from  the  following  pedigree:  — 

S.  S.  MUTHU  MUDALIAR. 
I _     

Arumugaiha,  Parvatha  Amma). 

died  before  his  father.  _        |  _ 

Kandasami  Subbaroya.       First         Second 

m.  (I)  Vedammal.  m.  (2)  Rukmom,         Third          Plaintiff.     Plaintiff. 

Plaintiff. 


Arunachala,  d.  1666  Nagappa.' 

m.  Vunia  Amrnal. 


PROPOSITUS. 
Muthuswami.  d.  1879. 
m.  Swarnathammal, 


died  April  1868.  Ratna 

Gnanambal, 
without  i.sstie,  1883. 


Kandaswami.         Apparao. 


The  written  statements  of  UK?  parties,  in  effect,  raised  the  question 
stated  in  the  first  issue, — whether  the  plaintiffs,  or  Xagappa,  were  the 
reversionary  heirs  entitled  to  succeed  on  the  death  of  the  \\ido\\  Swar- 
nathammal. Evidence  was  adduced  at  the  hearing  as  to  other  questions 
in  other  issues  afc  to  whether  there  had  been  certain  releases,  and  a  will 
executed  conferring  rights  on  the  defendant.  But  with  this  the  District 
Judge  did  not  proceed,  being  of  opinion  that  his  decision  should  b$  governed 
by  the  preliminary  question  whether  the  maternal  uifcie  of  the  '  propositus 

T^f   2f^2  M~]L  jragrS.— Ea  ~" 

t  Nagappa  in  the  above  pedigree  is  the  defendant's  predecessor  in  title. 
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his  heir,  and  preferred  to  the  plaintiffs,  who  [Wl]  were  the  sons  and 
grandsons  of  the  paternal  aunt  of  the  father  of  the  deceased  It  \>  as 
admitted  in  the  Court  of  First  Instance  that  Nagappa  was  only  the  half- 
brother  of  Muniyammal,  and  the  suit  proceeded  on  the  basis  that  Parvatha 
Animal  was  the  full  sister  of  Arumugalha 

The  District  Judge  decided  the  question  in  favour  of  the  defendant, 
upon  the  construction  put  by  the  Judge  upon  the  tn\t  of  the  Mitakshmn  in 
Chapter  II,  Section  6  He  held  upon  the  construction,  placed  b>  him 
on  the  words,  that  a  maternal  uncle  was  a  man's  oun  bliandu  (utma- 
bhandu),  and  was  as  such  entitle  to  inherit  in  preference  to  a  paternal 
grandfather's  sister's  son,  who,  according  to  this  decision,  was  his  father'b 
bhandu  (his  pitribhandu).  Upon  thib  construction  ho  held  that  Nagappn. 
was,  at  the  death  of  Swarnathammal,  the  nearest  reversions  of  Muthu- 
swami  Thus,  the  title  of  the  defendant  was  established,  and  the  suit 
was  dismissed. 

The  plaintiffs'  appeal  from  this  decision  to  the  High  Couit  was 
heard  by  a  Division  Bench  (Sir  T  MuthuHuami  A"iyar,  C  I  E  ,  and  Parker, 
JJ  ).  The  judgment  of  the  District  Judge  was  affirmed  bv  the  High 
Court  Muhuawami  and  others  v  Muthnliumaraauami  (1) 

Sir  R  T  Reid  and  Mr  J  H  A  Bianaon,  for  the!  appellants 
The  following  were  the  principal  points  in  god  The  High  Couit  had  not 
been  right  in  their  construction  of  the  rules  as  to  bhandu 'a  succession 
given  in  the  Mitakshnra,  Chapter  II,  Section  6,  but  should  have  held  that 
an  uncle  on  the  mother's  side  was  not  preferred  as  an  heir,  taking  in 
priority  over  the  son  of  the  father'"  paternal  aunt  The  Mitakshnra  in 
that  section  omitted  the  maternal  uncle  in  the  enumeration  of  bhandus 
entitled  as  heirs  He,  at  all  events,  did  not  lake  in  pieforence  to  the  ^on 
of  the  sister  of  the  grandfather  of  deceased 

Under  the  Dayabaga,  those  who  could  ofTor  oblations  to  paternal 
ancestors,  as  a  father'*  paternal  aunt's  son  could  do,  were  preferred,  in 
successions,  to  those  who,  at  the  most,  could  onlv  offer  oblations  to 
relations  on  the  mother's  Ride  To  offer  oblations  to  ihe  latter  was  all 
that  a  maternal  uncle  could  do  Under  the  Mitakshara  these  considera- 
tions might  not  be  of  direct  weight,  aft  the  foundation  of  the  rule  of 
descent  was  not  laid  in  ceremonial  obligations  |408]  undei  the  s\stem 
which  the  Mitakshara  enfoiced  But  the  succession  as  much  as  possible 
in  the  malr  line  was  regarded  under  both  Systems  ns  supeiior  to  that 
through  the  female  lino  Here  the  appellants  could  tiaee  through  more 
than  one  geneiation  before  resorting  to  the  ancestress  "Reference  \\as 
made  to  Bhaiya  Ram  Singh  \  Bhaiija  J  libra)  (2) 

In  this  case,  there  was  another  point, — that  the  uncle,  through  \\hom 
the  respondent  claimed, — Nagnppn  (whose  mother  was  Hukmoni)  vva<? 
only  half-brother  to  Mum  Animal,  whose  mother  was  Vednmmal 

Mr    J    D.  Mayne,  for  the  respondent,  was  not  heard. 

On  a  subsequent  day,  Oth  May,  their  Lordships'  judgment  was  deli- 
vered by  LORD  HOBHOUBE 

*     JUDGMENT 

The  question  in  this  appeal  is  one  of  pure  law,  relating  to  the  inherit- 
ance of  a  Hindu  gentleman  who  died  in  the  year  1879.  No  facts  are  in 
dispute.  He  had  no  issue  except  a  daughter  who  died  without  issue  in 
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1888;  his  widow  who  became  his  heir  died  in  1888;  at  that  time,  when  his 
inheritance  opened,  he  had  no  collateral  relatives  of  the  same  gotra  with 
himself;  both  parties  claim  as  bhandus  or  cognates;  two  of  the  plaintiffs 
are  the  deceased's  first  cousins  once  removed,  being  sons  of  his  father's 
father's  sister;  and  the  third  plaintiff  is  one  degree  more  remote  ;  the 
defendants  claim  under  a  half-brother  of  the  deceased's  mother. 

The  text  of  the  Mitakshara  which  governs  the  question  raised  on  these 
facts  (Chapter  II,  Section  6)  is,  as  translated  by  Colebrooke,  as  follows:  — 

"  On  failure  of  gotrajas  the  bhandus  are  heirs.  Bhandus  are  of  three 
"  k^nds,  related  to  the  person  himself  (atma-bhandu),  to  his  father  (pitri- 
"  bhandu),  or  to  his  mother  (matri-bhandu)  as  is  declared  by  the  follow - 
"  ing  text: — 4  The  sons  of  his  own  father's  sister,  the  sons  of  his  own 
"  mother's  sister  and  the  sons  of  his  own  maternal  uncle  must  be  consi- 
M  dered  his  atma-bhandus.  The  sons  of  his  father '&  paternal  aunt,  the 
"  sons  of  his  father's  maternal  aunt  and  the  sons  of  his  father's  maternal 
"  uncle  must  be  reckoned  as  his  pitri-bhandus.  The  sons  of  his  mother's 
"  paternal  aunt  and  the  sons  of  his  mother's  maternal  uncle  must  be 
"  reckoned  as  his  matri-bhandus*. '  " 

The  commentator  then  says  in  the  next  verse : 

[109]  "  '  Here  by  reason  of  near  affinity  the  bhandus  of  the  deceased 
' '  '  himself  (his  atma-bhandus)  are  his  successors  in  the  fir&t  instance :   on  t 
"  '  failure  of  them,  his  father's  bhandus   (pitri-bhandus),   or  if  there   be* 
"  '  none,  his  mother's  bhandus  (matri-bhandufe).' 

The  plaintiffs,  being  the  sons  and  grandson  of  the  paternal  aunt  of 
the  deceased's  father,  are  expressly  mentioned  as  falling  within  the  second 
kind  of  bhandus  who  cannot  succeed  until  after  failure  of  the  first  kind. 
They  are  therefore  reduced  to  contend  that  the  quoted  text  contains  an 
exhaustive  list  of  bhandu  successors,  and  that  as  the  deceased's  maternal 
uncle  is  not  mentioned  in  it,  he  cannot  succeed.  Both  Courts  below  have 
decided  against  that  contention. 

Their  Lordships  do  not  think  it  necessary  to  discuss  the  fanciful 
suggestion  made  in  the  Courts  below  and  refuted  there  wifh  much  care 
and  learning  to  the  effect  that  the  quoted  text  is  addressed  to  religious 
ceremonies  of  purification  rather  than  to  positive  rules  of  succession.  To 
whatever  extent  rules  of  successions  may  have  been  founded  on  religious 
observances,  or  may  now  be  explained  by  them,  it  is  clear  that  fixed  rules 
of  law  for  successions  have  been  established  for  ages,  and  equally  clear 
ifcat  the  Mitakshara  professes  to  express  such  rules  in  the  quoted  text. 
Taking  it  to  mean  what  it  says,  the  question  is  whether  its  omission  to 
mention  a  maternal  uncle  signifies  that  he  excluded  from  the  first  class 
of  bhandus,  or  whether  the  writer  is  not  rather  classifying  by  sample 
without  attempting  to  specify  every  member  of  each  cla&s. 

Their  Lordships  are  of  opinion  that,  even  if  the  quoted  text  stood  alone, 
the  only  admissible  construction  would  be  the  latter  one,  for  no  rational 
ground  can  be  assigned  for  excluding  the  maternal  uncle  of  the  deceased 
while  his  more  remotely  allied  sons  are  admitted  to  succeed.  But  in  fact 
the  text  does  not  stand  alone,  and  whatever  difficulty  might  at  one  time 
have  been  felt  in  applying,  it  has  now  been  removed  by  judicial  decision. 

In  the  case  Gridhari  Lall  Boy  v.  The  Bengal*  Government  (I), 
the  person  claiming  to  be  heir  was  the  maternal  uncle  of  the  deceased's 
father.  The  High  Court  of  Calcutta  decided  against  his  claim  on  the 
ground  that  he  was  omitted  from  the  quoted  text/  On  appeal,  this  Board 
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referred    to    a    passage    in    the    Mitakshara,    which    is    not    translated    by       

Colebrooke,  but  which  was  translated  and  used  for  [410]   the  purpose  of    MAY*  ft 
that   suit.     In  that  passage,    which  deals  with  the  property  of  a   trader       _  _ 
dying  abroad,   his  maternal   uncle  is  included  among  bhandus  capable  of      p^yy 
succeeding,  though  the  order  of  Succession  is  not  there  stated      The  Board      Coutf- 
also  referred  to  a  passage  of  the  Viromitrodaya  as  a  work  of  high  authority        CIL 

at    Benares    and   properly   receivable   to    explain   things    left    doubtful    by      ' "_ 

the  Mitakshara      That  passage  states  that  maternal  uncles  are  to  be  com-    19  ftf.405 
prehended  in  the  quoted  text   nothing   how  objectionable  it  would  be  to     (P.ci)^ 
exclude  them  while  admitting  their  sons      This  Board  held  that  u  giasd-     21 1.  A. 
uncle  fell  within  the  same  reasoning,   and  upheld  the  plaintiff's  title  MjTj 

It    is    true    that    m    that    case    the    dispute    was   betueen    the    peison      113  =  7* 
claiming  as  heir  and  the  Crown  claiming  as  m  default  of  hens      But  the    S«r.  P.C. 
grounds  of  the  judgment   apply   equally  to  questions   between  nearei    and       •*• 45< 
more    remote    hhandus      The    decision    is    precisely    m    point,    and    as    it 
entirely    commands    the    assent    of    then    Lordships,    they    examine    this 
question  no  further 

The  only  other  question  raised  is  whether  a  mother's  brother  by  the 
half-blood  stands  on  the  same  footing  as  an  uteime  brother  This  point 
also  is  decided  in  the  Couits  below  against  the  plaintiffs  on  giounds  in 
which  their  Lordships  entirely  concur  A  half-brother  may  be  postponed 
to  an  uteime  brother,  but  theie  does  not  appear  to  be  any  authority,  and 
certainly  there  is  no  reason  for  holding  that  lie  should  be  postponed  to 
more  remote  kinsmen  In  fact  the  point  was  not  piessed  by  the  appel- 
lants' counsel  at  this  bar. 

The  result  is  that  their  Loidships  will  humbly  advise  Her  Majesty  to 
dismiss  this  appeal,  and  the  appellants  must  pay  Ihi1  costs  Appeal 
dismissed  with  eofcts 

Solicitors  foi    the   appellants      Messrs      Pcmbolon,    Gdrili   rf    Cope 

Solicitors  for  the  respondent     Messrs    Law  foul,  Watcihoiiac  &  Law  ford 
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Before  Sir  Arthur  J    H    Collins,  Kt  ,  Chief  Justice  and 
A/i     Justice  Benson 


UDAY\XA  PILLAI  (Plaintiff),  Appellant  v    SENTIIIVELU 
PILLAI  AND  ANOTHER  (Defendants  Nos    1   and  2), 

Respondents  *     [17th  and  30th  July,  1896  ] 

Usufructuary  mortgage — Personal  covenant  to  pay — Limitation  Act — Act  XV  of  1877 
Where  a  usufructuary  mortgage  contains  a  personal  undertaking  lo  pay  the 
amount  secured  thereby,  the  limitation  applicable  to  a  suit  brought  on  the  mort- 
gage is  governed  by  Article  147,  Limitation  Act,  XV  of  1877,  Sivakami  Animal 
\.  Gopala  Saimndram  Ayyan   (i)   followed 
fR.  21  M.  326  (343)  (F.B.)-l 

SECOND  appeal  against  the  decree  of  J  W  Dumergue,  District  Judge 
of  Madura,  in  appeal  suit  No  67  of  1894,  reversing  the  decree  of  S  Autlu- 
narayana  Ayyar  m  original  suit  No  1686  of  1892 


*  Second  Appeal  No   664  of  1895 
(i)   17  M    131 
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The  facts  of  this  case  were  as  follows :  — 

In  this  case  the  plaintiff  sued  on  a  mortgage  deed  to  recover  Rs.  200 
being  the  principal,  and  Rjs.  100  being  damages  from  the  defendants  and 
APPEL-    ky  8a^e  °^  ^ne  mortgaged  property. 

LATE  According  to  the  plaint,  the  father  of  the  first  and  second  defendants 

-  CIVIL,  executed  a  registred  mortgage  deed  in  favour  of  the  plaintiff's  father  on 
the  8th  October  1867.  From  that  time  until  fasli  1298  (1888-89)  the 
plaintiff's  father  and  then  the  plaintiff  were  in  possession  and  enjoyment 
of  the  mortgaged  land.  In  fasli  1299  (1889-90)  the  first  and  second 
defendants  agreed  to  cultivate  the  land  themselves  and  to  pay  half  varam 
to. the  plaintiff,  but  failed  to  do  so  from  fasli  1299  to  fasli  1301.  The 
third  and  fourth  defendants,  being  the  cousins,  and  the  fifth  defendant, 
being  the  uncle  of  the  first  and  second  defendants'  father,  were  impleaded 
afe  members  of  a  joint  family  and  liable  for  the  debt. 

The  District  Munsif  exonerated  the  third,  fourth  and  fifth  defend- 
ants and  their  share  of  the  property  and  found  that  there  had  been 
no  such  agreement  in  1889  with  the  first  and  second  defendants  as 
alleged  by  the  plaintiff.  Tn  the  result  he  gave  the  [412]  plaintiff  a 
decree  for  the  recovery  of  the  mortgage  amount  from  the  share  of  the 
mortgaged  property  belonging  to  the  father  of  the  first  and  second  defend-, 
ants  in  their  hands,  and,  in  case  of  failure  of  payment  within  six  months, 
by  sale  of  that  share,  but  disallowed  the  plaintiff's  claim  to  damages.  The 
first  and  second  defendants  appealed  to  the  District  Court  and  the  plaintiff 
filed  a  memorandum  of  objections  against  such  part  of  the  decree  as  found 
that  plaintiff  had  no  enjoyment  of  the  plaint  property  within  twelve  years 
prior  to  the  suit,  and  that  there  was  no  such  letting  as  is  alleged  to  the 
first  and  second  defendants  in  1889  and  refused  damages. 

On  the  hearing  of  the  appeal  the  only  point  raised  had  reference  to 
the  question  of  limitation,  and  it  was  contended  that  the  District  Munsif 
was  wrong  in  holding  that  the  suit  was  governed  by  Article  147  and  not 
by  Article  132  of  the  Limitation  Act  of  1877,  and  on  this  point  the  Lower 
Appellate  Court  reversed  the  decree  of  the  District  Munsif  and  dismissed 
the  suit  with  costs. 

The  plaintiff  appealed  to  the  High  Court. 

Krishnasami  Ayyar,  for  appellant 

Sankaran  Nayar,  for  respondents. 

JUDGMENT. 

Plaintiff  sued  for  recovery  of  Rs  200,  alleged  to  be  due  under  an 
instrument  of  mortgage  (Exhibit  A)  by  sale  of  the  mortgaged  property. 

The  District  Munsif  decreed  for  plaintiff,  but  the  District  Judge  re- 
versed the  decree  and  dismissed  the  suit  on  the  ground  that  Exhibit  A 
evidenced  a  usufructuary  mortgage,  pure  and  simple,  containing  no  cove- 
nant to  repay  the  mortgage  money,  but  with  an  express  contract  that 
plaintiff's  only  remedy  should  be  to  remain  in  possession  if  defendants 
failed  to  repay  the  mortgage  money. 

Against  this  decree  the  plaintiff  instituted  this  second  appeal  on  the 
ground  that  the  District  Judge  misconstrued  Exhibit  A. 

We  think  the  appeal  is  well  founded.  Exhibit  A  is  dated  8th  October 
1867.  By  it  the  defendant's  father  mortgaged  certain  lands  for  Rs.  200 
to  t]ta  plaintiff,  and  the  contract  between  the  parties  is  expressed 
as  follows: — 
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11  In  hen  of  interest  on  this  sum  of  Rs    200,  you  will,  for  three  yeais 
^  from   this  year,   raise  any  crops  you  like,   including  summer  and   snison    r(rl  y  30 

"  crops,    pny   Government   assessment   and   enjoy   the   said  lands      On   I  lie       _^ 

I'  expiry  ot  the  term,  I  shall,  pay  the  said  Rs    200  and  redeem  the  lauds      APPEL- 
||  If  they  aie  noL  redeemed  in  that  mannei,    [413]   >ou  will,  till  payment       LATE 
11  of   the   amount,    enjoy   them    as   undei    mortgage   as   mentioned    above  "      QVIL 

We  think  that  these  words  contain  a  covenant  to  repay  the  mortgage       

money    on    a    cntiiin   date,    viz  ,    on   the   8th    October    1870       If   the   words       19  M. 
on  the  c\pn  \    oi    (he  term,   T   shall  pa^    the  said  Rs    200  and  redeem  the       411     6 
lands  "    stood   alone,    theic1   could  be  m    question   as  to  then    meaning  rind     M  L.  J. 
effucl ,  but  the   Di^tuct  Judge  considers  th.it  the  succeeding  words  indicate         2I0' 
thnl   the  onl\    co\ rnant  was  that,  in  the  event  ot  non-payment,  the  plaint- 
iff  should   continue   to   enjo^    the   lands      We   do   not   think   that   this  was 
the   intention  of  the  parties  or    is  the  tine   construction  of  the   word1*      If 
that  were  the  intention  of  the  parlies,   it  would  have  been  easy  to  have 
stated   it   in   appropriate   language   without   the   express   contract,    '    on   the 
expiry  of  the  teirn  1  shall  pay  the  said  Us    200    '     This  express  contract  -s 
not,   as  the  District  Judge  supposes,   nullified   b\    the  words  that  follow  it 
These    latter    woids,    no   doubt,    contain    an    agreement   that   unlil    pay- 
ment the  plaintiff  shall  icmairi  in  enjo\rneiit  of  the  land,  but  they  do  ne^ 
s?i^    or  imply  that  this  shall  be  the  plamtift's  only  remedy  m  case  of  non- 
payment      Thev,   'is  well   as  the  previous  covenant,   are  for  the  benefit  rind 
protection    ot    the    moitgagee    (plaintiff),    but    to    give    them    the    meaning 
suggested  by   the   District  Judge   \\ould  be  to  nullify  the  previous  expi  '-.s 
covenant  to  iepa>  on  a  ceitam  date  and  deprive  the  plaintiff  of  the  ben  »ht 
intended  to  be  secuied  to  him  by  those  \\ouls 

The  case  is  very  similar  to  that  decided  lately  by  the  Full  Ben^li  m 
Rivakanu  Animal  v  Gopala  Savandiam  Aijijan  (1)  There  the  agreement 
was  "  I  shall  pay  \ou  the  s.ud  moitgage  amount  "  on  -i  certain  'htf  in 
1883,  and  a  fuither  clause  pioMcled  "  If  T  tail  to  pay  you  "  on  in?  sa.d 
date,  "  you  shall  receive  "  it  on  the  coriesponding  date  "  of  whatevei  year 
T  may  pay  it  '  The  Full  Bench  held  that  the  document  clearly  contained 
a  covenant  to  pay  and  that  a  suit  foi  sale  therefore  lav 

In  the  present  case  we  are  of  opinion  that  Exhibit  A  contains  not 
merely  a  usui'ructuaiy  mortgage,  but  such  u  mortgage  with  an  expiess 
covenant  to  iep;n  the  inoilfirige  mone\  on  a  certain  date  now  long  since 
past 

[414]  The  contention  ot  the  lespondenls  that  the  suit  is  baned  under 
Article  132  of  Schedule  2  of  the  Indian  Limitation  Act  is  untenable  The 
aiticle  applicable  is  No  147,  and  the  time  allowed  for  sale  is  Sixty 
ye.u  s 

In  the  result  we  must  icveise  the  decree  of  the,  Distnct  Judge  and 
restore  that  of  the  Di^tm-t  Munsif  The  plaintiff  must  have  his  proper 
costs  m  all  Couits 


(i)  17  M    131 
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APPELLATE  CIVIL. 
Before  Mr.  Justice  Davies  and  Mr.  Justice  Boddam. 


BALAJI  RAU  (Plaintiff  No.  1),  Appellant  v.  SITHABIIOY 

AND  OTHERS    (Defendants  and   Plaintiff  No.   2),    Respondoits.* 

[20th  and  21st  July,  1896.] 

Civil  Procedure  Code,  Section  560 — No  application  for  rehearing — Section  584   (r)~ 
Poiver  of  High  Court  to  interfere. 

Where  an  appeal  was  heard  ex  parte  by  a  Lower  Appellate  Court  and  the 
decree  of  the  Court  of  First  Instance  reversed  in  the  absence  of  the  respondent, 
on  whom  notice  of  appeal  had  not  been  duly  served  and  who  was  not  aware  of 
the  proceedings  till  after  the  time  for  applying  for  a  rehearing  under  Section  560 
and  Limitation  Act,  Schedule  II,  Article  169  had  expired: 

Held,  that  the  High  Court  in  second  appeal  had  power  to  interfere  under 
Section  584  (r),  Civil  Procedure  Code. 

SECOND  appeal  against  the  decree  of  M.  B.  Sundara  Rau,  Subordinate 
Judge  of  North  Arcot,  in  appeal  suit  No.  278  of  1803,  reversing  the  decree 
of  T.  A.  Krishnasami  Ayyar,  District  Munsif  of  Ami,  in  original  suit 
No.  283  of  1892. 

The  facts  of  the  case  were  as  follows:  — 

The  suit  was  instituted  by  plaintiff  No.  1  alone  against  the  defendants 
who  are  respectively  his  maternal  grandmother,  mother,  and  maternal 
grandfather's  brother  for  a  declaration  of  his  reversionary  title  to  the  plaint 
properties  which  belonged  to  his  maternal  grandfather  deceased. 

[418]  Upon  the  objection  of  the  third  defendant  who  alone  appeared 
and  contested  the  suit,  the  second  plaintiff,  another  grandson  of  his 
brother  by  another  daughter,  was  brought  on  the  record. 

The  substance  of  plaintiffs'  case  is  that  the  maternal  grandfather 
having  died  20  years  ago  without  male  issue,  his  widow,  the  first  defend- 
ant, inherited  the  properties  to  the  value  of  Rs.  2,000  left  by  him,  and 
though  possessing  only  a  life  interest  has  eomeved,  the  lands,  &c.,  in 
dispute  to  the  third  defendant  under  a  deed,  dated  21st  May  1892,  for  a 
nominal  consideration  of  Rs.  832,  and  that  the  second  defendant  is  col- 
luding with  them. 

The  Munsif  found  (inter  alia)  that  the  sale  to  defendant  No.  3  was 
not  binding  on  the  plaintiff,  but  that  the  third  defendant  is  entitled  to  be 
recouped  by  the  plaintiff  Rs.  135,  which  had  been  paid  by  him  to  first 
defendant  for  her  maintenance. 

On  appeal  the  Subordinate  Judge  reversed  the  decision  of  the  Munsif, 
the  respondent  not  appearing  m  person  or  by  pleader,  and  dismissed  the 
suit  with  costs. 

The  plaintiff  preferred  an  appeal  to  the  High  Court  and  filed  an 
affidavit,  which  was  not  contradicted,  containing  the  following  allega- 
tions :  — 

"  That  the  said  appeal  was  heard  and  decided  cr  partc,  the  respond- 
"  ents  not  appearing  in  person  or  by  pleader 

"  That  I  did  not  know  of  the  filing  of  the  appeal  nt  nil  and  T  was  not 
M  serve  with  any  summons  or  other  process  of  Court  in  connection  with 
*•  said  appeal. 

*  Second  Appeal  No.  688  of  1895. 
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19  Mftd.  416 


LATE 

QVIL 

' 


That    the    endorsement    on    tho    summons    that    the    duplicate    was 
affixed   to   the   outer   door  of   the   house   in   winch    my   family   was,   then    [ULY2l 
residing  at  Sathia  Vijianagaram,  can  only,  mean,   if  at  all,  the  house  in 
which    either    my    mother    or    grandmother    v\as    living,    and    these    are 
"  respectively  the  second  and  thud  defendants  in  the  suit  hi  ought  by  me. 
"  That,    on   the   21st    March    189f),    for   the   hist    time    I    v\as   told    at 
"  Ambur  that   there   uns   an   appeal   against  the   decree   in   my  favour  in 
"  original  suit  283  of   1892  on  the  file  of  the  Couit  of  the  Distiict  Muriaif    19  M.  414 
11  of  Arm,   and  that  the  same  was  decided  against;  me  er  parte  " 
Ranga   Rau,   for   appellant 
Ramachandra  Rau  Sahcb,   for  respondent  No    3 

ORDER 

The  appellant's  lemedy  under  Section  500  of  the  Code  of  Civil  pm- 
cedure  being  barred  by  limitation  through  no  [416]  fault  of  Ins  u\vn 
we  think  we  have  the  power  to  afford  him  an  alternative  ic-medy  in  secmul 
appeal  under  Clause  (c)  Section  584  So  that  we  shall  call  upon  the 
Lower  Appellate  Court  to  take  evidence  and  find  whether  the  appellant 
was  or  was  not  duly  served  with  notice  of  the  appeal  The  lepoit  with  the 
notice  and  return  in  original  and  the  evidence  are  to  be  submitted  as  caily 
a£  possible. 

19  M    411. 
APPELLATE  CIVIL 

Before  Sir  Arthur  J    H    Collint,  Kt  ,  Chief  Justice  and 
Mr    Justice  Benson 


RANOAYYA  APPA   RAU   (Defendant   No     4),    Appellant    v     NARASIMHA 
APPA  RAU  (Plamtiff),   Respondent*     [16th  and  30th  July,   1896] 

Boundary  Marks  Act  (Madras)  —  Act  ^fi([F///  of  1860,  Section  25—  Boundary  Marks 
Act  (Madras}  —  Act  II  of  1884,  Section  9  —  ^uit  to  set  aside  decision  of  the  Survey 
Officer  —  Pica  of  limitation  abandoned 

A  suit  filed  on  21  st  April  1891  to  set  aside  the  decision  of  the  Settlement 
officer  under  the  Madras  Boundary  Acts  passed  on  isth  September  1890  was 
dismissed  by  the  Munsif  as  being  time-barred  not  having  been  brought  within 
six  months  as  prox  idt-d  by  Section  25  of  Act  XXVIII  of  1860  This  decision 
was  rtxcrsed  b>  the  Histnct  Judge,  who  remanded  the  suit  for  disposal  on 
ihc  merits,  holding  that  the  production  by  the  plaintiff  of  a  copy  of  the  judg- 
ment, (Uud  2mh  October  1890,  raised  a  presumption  that  the  suit  was  in  time 
and  shifted  the  burden  of  proof  to  the  defendant  to  show  that  an  earlier  copy 
was  granted  to  plaintiff,  or  that  the  decision  was  pronounced  in  the  plaintiff's 
presence  Against  this  remand  ordei  there  was  no  appeal  At  the  icheanng 
the  question  of  limitation  was  not  again  raised,  and  the  Munsit  gave  a  decree 
on  the  merits  An  appeal  was  preferred  to  the  District  Court,  but  no  mention 
was  made  of  the  question  of  limitation  On  appeal  to  the  High  C  ourt 

Held  that  the  question  of  limitation  had  been  put  aside  by  the  consent  of  the 
paitus  who  desired  lo  h.ivc  the  case  decided  on  the  merits,  and  that  the  appel- 
lant could  not  be  allowed  to  fall  back  on  this  plea  which  he  had  abandoned  in 
the  Lower  Courts 

SECOND  appeal  against  the  decree  of  E  A  Elwin,  Acting  Distiict 
Judge  of  Kistna,  in  appeal%suit  No  935  of  1892,  modifying  the  decree  of 
C.  Rama  Rau,  District  Munsif  of  Bezuada,  in  original  suit  No  181  of 

*  Second  Appeal  No   437  of  1895, 
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1896  f*17]  Plaintiff  brought  this  suit  alleging  that  the  Survey  Department 

JULY  30.   ln  tneu*  8urvey  fixed  t^ie  boundary  stones  improperly  including  241  acres  02 

"   cents,  of  land  belonging  to  him  in  Sunkollu  village  attached  to  the  Sub-lie- 

AtPEL-  gistry  of  Nuxvid  with  Yanamadala  village  belonging  to  defendants,  and 
LATE  praying  for  a  decree  establishing  the  red  line  on  the  marks  A,  B,  C  refer- 
CIVIL  ref^  *°  m  ^ie  pbunt  ])lan  as  the  boundary  limit  and  to  h'x  boundary  stones 

in  the   said   site   and   to  remove  the   stones   improperly   fixed   at   a  cost  of 

19  M. 416.  KS-   M.  establishing  plaintiff's  right  to  the  lands  marked  from  I  to  li  and 
for  possession  of  the  same,   and  directing  defendants  to  pa\    costs. 

The  District  Munsif  of  Be/wada  having  dismissed  this  suit  on  th  > 
19th  March  1892  on  the  ground  that  it  is  haired  b\  limitation,  inasmuch 
as  it  was  instituted  after  the  expiration  of  six  months  from  the  date  of  the 
decision  of  the  Survey  Oflieer,  the  plaintiff  prefened  an  appeal  Thereupon 
the  District  Court,  setting  aside  the  judgment  and  decree  of  this  Court 
issued  an  order,  dated  10th  February  1893,  remanding  the  suit  ior  retrial. 
On  the  hearing  of  the  let  rial  the  District  Munsif  passed  a  decree1  in 
favour  of  the  plaintiff,  which  was  confirmed  with  certain  modifications  not 
now  material  h)  the  District  Couit  on  appeal 

The  fourth  defendant  appealed  to  the  High  Court  and  took  the  objec- 
tion that  the  original  suit  was  barred  In  limitation  under  Section  *J5  of 
Act  XXV ITT  of  1860  (Madras  Boundar\  Marks  Act)  as  amended  by 
Section  9  of  Act  11  of  1884  (Madras)  not  haxmg  been  tiled  within  six 
calendar  months  after  the  passing  b\  the  Settlement  OMicei  of  his  decision 
under  the  said  Act 

Rama    Snbbayyar   and    Rubrunianio    Ayyar,    for    appellant. 
Sadayopa    Chnriar,    for  respondent 

JUDGMENT 

Plaintiff  sued  to  set  aside  a  decision  of  the  Surve\  Officer  passed 
under  Section  *2.">  of  (Madras)  Act  XXYFII  of  1800  in  regard  to  the  bound- 
ary between  two  villages,  and  for  a^taelaration  that  the  boundary  was 
as  stated  b\  him  in  the  plaint,  and  TW  recovers  of  certain  lands  \vithin 
that  boundary  alleged  to  have  been  taken  possession  of  In  defendant** 
after  the  decision  of  the  Surve\  Officer. 

The  defendants  pleaded  that  the  suit  was  time-barred,  and  denied 
both  the  correctness  of  the  boundary  proposed  b\  platmtiff  and  the  alleged 
trespass. 

The  District  Munsif  dismissed  the  suit  as  time-barrel  on  the  ground 
that,  under  Section  25  of  Act  XXVIII  of  1860  (Madras)  as  [418J  amend- 
ed by  Section  9  of  Act  II  of  1884,  a  suit  to  set  aside  the  decision  of  a 
Survey  Officer  must  be»  brought  within  six  months  of  the  passing  of  the 
decision,  whereas  the  present  suit  was  not  brought  until  the  25th  April 
1891,  though  the  decision  was  passed  on  the  15th  September  1890.. 

At  the  appeal  the  plaintiff  produced  before  the  District  Judge  a  copy 
of  the  Survey  Officer's  decision,  which  copy  was  prepared  in  the  Survey 
Office  on  the  2T>th  October  1890.  The  District  Judge  thought  that  this 
raised  a  presumption  that  the  suit  was  in  time,  or  at  least*  threw  on  the 
other  side  the  burden  of  showing  that  an  earlier  copy  was  granted  to 
plaintiff,  or  that  the  Survev  Officer's  decision  was  pronounced  in  the  pre- 
sence of  plaintiff.  He  therefore  remanded  the  suit  for  a  fresh  trial. 

•We  observe  that  these  proceedings  of  thft  District  Jueige  were  not 
warranted  by  law.  The  Act  does  not  require  that  the  Survey  Officer'* 
decision  should.be  pronounced  in  the  presence  of  the  parties,  but  merely 
that  the\  should  be  informed  of  it  after  it  has  been  duly  recorded. 
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Neither  cun  the  date*  on  the  copy  raise  any  piesumphon   at  all  that  it  VN  aa        1&Q6 
on  that  date  that  the  holder  was  first   made  aware  of   the  decision      An}    JULY  30. 

number  of  earhei   copies   may  have,  been   made   and  given  to  the  plaintiff,        

and  it  was  not  for  the  defendants  to  pun  e   th.it  plaintiff   had  the  mfoima-      APPEL- 
tum  earhei,   but   it   was  for   the  plaintiff,    when   the  plea  oi    limitation   \\as       LATE 
raised  to  show  that  his  KUI(  \\  as  in  time       He  took  no  steps  to  do  this  hefoie       ClVIL. 

the  District   Munsif,    and  the  Distiict  Judge   should  not  have   admitted  the ' 

copv   befoie   him    as   proof   that  plaintiff    VNJIS   fiisl    infoimed   of   (.lie   decision    19  M. 416. 

on  the  date  it  (the  copA  )  ua^  made       TAuthei    the   Distiict  Judge,   e\  en  on 

his    own    view   ot   the    effect    of   the    cop\ ,    should    not    have    lem.mded    fhc 

suit  foi    ii  fiesh  trial,   but  he  should  have  fust  called  toi    linthei    evidence  as 

to   the   date   on   uluch   plaintiff   was   intonned   of   I  he   oidei,    and   he   should 

then   have   himself   decided   the   iksue   as   to   limitation 

Having  noticed  these  iiiegulaiitics,  v\  e  tollo\v  the  hutlu-i  pi  ogress  of 
the  ease  When  it  was  lemanded  the  Distnet  Muusifs  suecessoi  iccoid- 
ed  that  neither  paitA  piessed  the  question  of  limitation  beloie  him,  and 
he  proceeded  to  dispose  ot  the  «mt  on  the  meiits 

Against  that  deciee  the  plaintiff  appealed  to  the  Dmtuet  Judge,  but, 
though  nine  giounds  of  appeal  \\eie  Mated  b\  the  appellanlt  and  two 
grounds  of  objection  \\eie  notified  bv  the  lespondents,  no  |419~|  lefeience 
\vas  made  b\  eithei  side  to  the  question  of  limitation,  and  the  Distiict 
Judge  gave  a  decision  on  the  meiits  The  louith  defendant  uo\\  appeals 
and  the  only  ground  ingcrl  beloie  us  is  th.it  the  Miit  is  time-haired 
for  the  icasons  stated  b\  the  Distiict  Munsif  in  the  tiist  tnal  Fiom 
what  has  been  stated  it  is  manifest  that  the  question  -it  limitation  \\  as 
put  aside  bv  the  consent  of  the  parties  and  that  the-\  rlesu  ed  to  have  the 
case  decided,  not  \\ith  lefeience  lo  au\  such  plea,  but  on  the  men  Is,  and  it 
uas  ^o  decided  in  both  the  Couits  belou  This  hcmu  ^o,  it  is  impossible  to 
allow  the  appellant  nov\  to  fall  back  on  the  plea  \\hich  IK  abandoned  in 
both  the  TJO\\  ei  Couits,  and,  the  moie  so,  since  il  is  a  plea  dependant  on  a 
vaiielv  of  facts  on  uhich  findings  \\ould  h,i\e  to  be  obi.nued  betoie  a 
decision  could  be  given  on  it  It  Mould  be  impossible  fn  deal  Milh  the 
litigation  of  the  countiv  if  such  pioeeduie  \\eie  c'ouutenauced 

We  confiim  the  deciee  ot  the  Lou  er  Com  t  and  dismiss  this  appeal 
with  costs 


19  M    419 

APPELLAT11  CTVTL 

Su  Aifhni  J    H    Collni*.  Kt  ,  Chief  JiiKticc  and 
Benson, 


APPASVMI  NA^  \K\N   (Dr'/t'mJanf   No    2),   Api^'Hanl    r 

VAHADXCIMHF    \ND    \\OTIIER    (Plum tiff 8),    Respondent*  * 

[24th   July,    1896  ] 

C  i:il  Procedure  Code,  Sdtioii  375 — Power  of  Court  to  franu  additional  n\ui  r  as  to  an 
olletjcd  compromi\c  effected  subsequent   to   the   institution   of  the   suit 

The  Civil  Procedure  Code,  Section  175,  was  intended  to  meet  cases  where  the 
parties  having  agreed  to  compromise  subsequently  fall  out  The  original  Court 
has  powci"  to  frame  an  ^Iditional  issue  to  decide  whether  a  lawful  compromise 
has  been  effected  between  the  paities  subsequent  to  the  institution  of  the  suit 

[R.,  7  ALJ    778  (780)=u  Tnd    C^s    857,  12  CPLK    5o  (S8)  ] 
*  Second  Appeal  No    717  of   1895. 
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1896  SECOND    appeal    against     the    decree    of    S.    Russell,    District    Judge 

TULY24.  °^  ('hingleput,  in  appeal  suit  No.  206  of  1893,  reversing  the  decree  ot 
M.  Visvanatha  Aiyar,  District  Munsif  of  Conjeeveram,  m  original  suit 
No.  640  of  1892. 

The  facts  of  this  case  were  as  follows. — 

[420]  This  is  a.  suit  to  have  the  plaintiffs'  right  established  to  a  cer- 

tain  site  and  to  recover  with  costs  possession  thereof  from  the  defendants 

19  M  419.  a^er  getting  the  thatched  shed  erected  thereon  by  the  first  and  second 
defendants  removed. 

'  In  the  plaint  presented  on  6th  October  1892,  the  plmtiffs  allege  that 
the  site  mentioned  at  the  foot  of  the  plaint  belongs  to  Hi  em,  a  part  of  it 
being  their  ancestral  property  and  the  remaining  having  been  acquired  by 
purchase  on  16th  March  1880  by  their  deceased  undivided  brother  Nara- 
simha  Chari,  that  it  forms  part  of  the  backyard  of  the  house,  that  the 
said  Narasirnha  Chari  first  let  out  the  ancestral  portion  of  Hie  site  on 
14th  June  1878  to  one  Aulai  as  per  rental  agreement,  and  subsequently 
on  15th  July  1880  let  out  the  whole  site  to  the  first  defendant  takmp 
from  him  also  a  rent  bond  that  the  first  plaintiff  also  allowed  the  second 
defendant  to  live  on  the  site  taking  a  rent  bond  from  him  also  on  16th 
May  1885,  that  the  first  and  second  defendants  have  been  accordingly 
living  on  it  having  erected  a  thatched  shed  thereon,  that  the  defendants 
have  no  right  whatever  to  the  site  in  question,  that  although  the,  defend- 
ants Nos.  1  and  2  had  been  repeatedly  asked,  both  orally  and  through 
writing,  to  vacate  the  site  and  to  surrender  it  to  the  plaintiffs,  they  did 
not  do  so. 

In  the  written  statement  presented  on  21st  November  1892  by  the 
defendants'  pleader,  it  is  alleged  that  the  plaintiffs'  suit  is  fraudulent,  that 
the  allegation  that  the  first  and  second  defendants  executed  rent  bonds  to 
the  plaintiffs  is  false,  that  the  defendants'  family  have  been  living  in  the 
thatched  shed  on  the  site  in  dispute  for  the  past  sixty  years,  that  the  site 
in  dispute  has  been  in  their  exclusive  enjoyment  during  that  period,  and 
that  the  plaintiffs  have  brought  this  false  suit  because  the  defendants  filed 
a  criminal  complaint  against  them  before  the  Sreeperumadur  Magistrate 
for  having  tried  to  remove  their  thatched  shed. 

The  following  issues  were  recorded  on  21st  October  1892  — 

(1)  Are  the  rent  bonds  relied  upon  by   the  plaintiffs  genuine? 

(2)  How  long  have  the   defendants  been   in  occupation   of  the   site 

sued  for  and  under  what  title? 

The  following  additional   issue  was   recorded  on   21st   March    1893'  — 

Did  the  plaintiffs  sell  the  site  sued  for  along  with  an  adjacent  site 

for   Bs.    80   on   25th    October    1892,    and    [421]    execute   a    sale 

deed  and  receive  that  sum  and  agree  on  21st  October  1892  to 

withdraw  this  suit? 

The  Munsif  found  that  the  rent  bonds  relied  on  by  the  plaintiffs  are 
genuine  and  that  defendants  had  been  in  occupation  as  rhe  tenants  of  the 
plaintiffs,  but  that  the  plaintiffs  sold  the  site  sued  for  for  Us.  80  on  25th 
October  1892,  by  an  unregistered  sale  deed  of  that  date,  that  the  said  sale 
was  accompanied  by  possession  and  was  valid  in  law.  On  these  findings 
the  suit  was  dismissed  with  costs. 

On  appeal  the  District  Judge  in  reversing  this  decree  remarked  as 
follows: —  a 

'"  The  documents,  Exhibits  A,  B,  C  and  D,  which  have,  I  think,  very 
"  properly  been  found  to  be  genuine,  establish  the  title  of  the  plaintiffs 
"  beyond  any  doubt. 
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The  defendants  also  in  a  mannei ,  admit  the  title,  foi  their  piesent 
case  is  that  they  have  during  the  course  of  the  suit  pui  chased  fiom 
plaintiffs  the  site  m  djspute  foi  Us  HO 

"  The    piocedure    adopted    by    the    District    Munsif    in    lecoiding    the 
additional  issue  is  not  in  aecoiclance  \\ith  any  pruceduie  which  has  been 
pointed  out  in   appeal      The  thud  issue  is  not  fiained  on  tin;  pleadings 
"  of  the  parties. 

The  pioceduie  which  might  have  been  followed,  th.it,  namely, 
11  sanctioned  by  Section  375,  Civil  Proccdme  Code,  has  not  been  followed, 
11  so  that  it  appears  to  mq  the  plaintiff  is  still  at  liberty  to  piosrcute  jus 
11  suit  to  a  conclusion  on  the  inents  " 

On  a  consideiation  of  the  sale  deed  of  25th  October  18(,)2,  the  Dislnet 
Judge  held  that,  as  it  was  not  legisteiod,  it  was  not  \ahcl  m  la\\  and  passed 
a  deciee  foi  possession  without  costs 

The  defendant   No    2   appealed   to  the   High  Couit 
Sriiangachamn,  for  appellant 
Rangammanuiachanai',   foi   respondents 

OIIDER 

We  do  not  understand  the  giornds  on  \vlncli  the  Distnct  Judge 
objects  to  the  proceduie  of  the  District  Munsif  m  haming  the  thud  is^ue 
When  the  defendants  alleged  a  compionnse  foi  consideration  in  the  couise 
of  the  suit  and  the  plaintiffs  denied  it,  an  issue  aiose  between  them,  and 
the  District 'Alunsif  was  light  to  lecoid  it  and  detennine  it,  so  as  to  enable 
him  to  deal  with  the  suit  undei  Section  37/5,  Code  of  Civil  Tioccdme 
That  Section  375  was  intended  to  meet  cases  in  which  Mie  paitios,  [422] 
having  agieed  to  compiormse  subsequently  fall  out,  lias  been  held  in 
Karuppan  v  Ilamattami  (I)  and  Appasumi  v  Mantham  (2)  The  Distuct 
Munsif  found  that  Rs  80  was  paid  by  the  defendants  .is  consideiation  foi 
the  promised  withdi  awal  of  the  suit  by  plaintiffs,  but  that  plaintiffs  tailed 
to  fulfil  their  promise  We  do  not  think  that  theio  is  any  necessity  to 
consider  the  validity  of  the  sale  deed  which  is  said  to  have  been  executed 
The  only  question  is  whethei  the  defendant  paid  the  plaintiffs  Us  HO  on 
the  plaintiffs'  promise  to  withdraw  the  suit  If  thrv  did,  the  compionnse 
ought  to  be  enforced 

We  must  ask  the  Distiict  Judge*  to  lefum  a  finding  on  this  issue,  on 
the  evidence  already  lecoidcd,  within  three  weeks  ol  the  receipt  of  this 
ordei  Seven  days  will  be  allowed  for  filing  objections  aftei  the  finding 
has  been  posted  up  in  this  Court 
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AUG.  26.  APPELLATE  CIVIL. 

-  Before   Sir  Arthur  J.   H.    Collins,   Kt  ,    Chief  Juntiee,   and 
APPEL-  Mr.  Justice  Benson. 

LATE  __ 


VENGANAYYAN   AND  OTHERS   (Defendants),   Aft^ellants  v.   RAM  \SAMI 
ig~M.  AYYAN  (Plaintiff),  Respondent.*     [26th  August,   1896.] 

Mil      (-"iil  Procedure  Code,   Section   588,   Clause   28  —  Appeal   against   order   of   remand  — 
oVT  Finding  of  fact—  Letters  Patent,  Nation  15. 

ZOJt 

\\hcre  an  appeal  is  preferred  against  an  appellate  cider  under  Section  588, 
Civil  Procedure  Code,  the  finding  of  fact  by  the  Lower  Appellate  Coutt  is  con- 
clusive as  between  the  parties  on  the  proper  construction  of  Sections  584  and 
588,  Civil  Procedure  Code 

There  is  no  appeal  under  the  Letters  Palent,  Section  15  against  an  order  of  a 
single  Judge  passed  under  Civil  Procedure  Code,  Section  588,  Clause  28. 

APPEAL  under  Letters  Patents,  Section  1,5,  from  the  judgment  of 
Mr.  Justice  Muttusami  Ayyar,  in  appeal  against  order  No  9(5  of  1893. 

The  facts  of  tins  case  were  as  follows:  — 

The  plaintiff,  sued  as  reversioner  to  recover  certain  movable  and 
immovable  properties,  valued  at  Us  2,548,  said  to  have  [423]  belonged 
to  one  Sitarama>^an  of  Sinanipatty  in  the  Sivaganga  Ze.nmdari,  and  last 
held  by  Sitaramayyan's  widow,  Subbalakshrm  Annual,  who  died  at  Sina- 
nipatty in  November  1881 

The  principal  fact  in  dispute  was  comprised  in  the  first  issue,  viz., 
whether  the  plaintiff  is  related  to  Sitaramayyan  as  alleged  b\  him,  and  is 
he  the  next  reversionary  heir  after  Subbalakshmi  Annual  ?  Several  other 
issues  were  framed  by  the  Subordinate  Judge,  but  he  dismissed  the  suit 
with  costs  holding  with  regard  to  first  issue  that  the  plaintiff  failed  to  prove 
that  he  is  the  dayadee  of  Sitaramayyan  or  that  there  was  am  common 
link  between  him  and  Sitarama\\an  so  as  to  constitute  him  the  next  lieu- 
after  the  death  of  Subbalakshmi  Animal 

On  appeal  the  District  Judge  reversed  the  judgment  of  the  Lower 
Court,  and  remanded  the  suit  for  trial  for  a  fresh  decree  after  findings  are 
recorded  on  the  other  issues  framed  in  the  suit  Against  this  order  of 
remand  the  defendants  filed  an  appeal  under  Section  588,  Clause  28,  Civil 
Procedure  Code. 

Itamachendra   ilau  Saheb   and   Jiangaclianar,   for  appellants 

Dcsikachariar,  for  respondent. 

MUTTUSAMI  AVYAR,  J.  —  The  first  issue,  recorded  toi  decision  in  this 
case  was  whether  the  plaintiff  was  the  next  reversionai  \  heir  of  Sitaiama)- 
yan,  deceased.  The  Court  of  First  Instance  determined  tin-  question 
against  the  plaintiff  and  dismissed  the  suit  without  deciding  the  other  issues. 
On  appeal  the  District  Judge  found  upon  the  evidence  that  the  plaintiff  was 
Sitaramayyan's  reversionary  heir  and  reversing  the  decree  of  the  first  Court, 
remanded  the  case  under  Section  562  of  the  Code  of  Civil  Procedure  for 
disposal  on  the  other  issues.  Hence  this  appeal  from  the  order  of  remand 
under  Claufce  28  of  Section  588,  Civil  Procedure  Code.  It  js  conceded  that 
the  order  of  remand  satisfies  the  requirements  of  Section  ,562  both  in  form 
and  in  substance.  It  was  held  in  Ramachandra  Joitthi  v.  Hazi  Kassim  (1), 
that  it  was  competent  to  the  Lower  Appellate  Court  to  pass  an  order  of  re- 
mand under  Section  562  when  the  Court  of  First*  Instance  recdrdfc  evidence 


*  Letters  Patent  Appeal  No.  55  of  1894. 
(i)  16  M.  207. 
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on  all  the  issues  and  at  the  final  healing  dismisses  tlie  suit  enoneously  on 
some  particular  point  \\ilhout  expressing  any  opinion  on  the  other    issues 
It  is  contended,  howevci  ,   that  the  Judge;  s  finding  us  to  the  plaintiff  being 
the  reversioner  is   contraiy   to  the   weight   of    [424]    evidence  011  the   i  rcord 
and    that   this    (Joint    is    bound    to    consider    whethei    the    Lowei     Appellate 
Court's  finding  is  coriect       The  following  rases  vvcifl  cited  at  the  healing— 
Badam   v     Imitii    (1),    Bhaubala   v     Ba^aji    Bajniji    ('2),    -\biuluin    Khun    \ 
Faizuncssa   Bibi   (3),    and   Sohan   Lai   v     Azizunnikuu   Beyani    (4) 

The  question  now  i  aised  foi  decision  was  not  decided  in  am  of  those 
cases,  the  only  point  decided  theiem  being  whether  the  decision  of  the 
Lower  Appellate  Court  on  the  prehminarv  point  \\as  on  the  Lifts  Jonnd  b\ 
it  open  to  any  legal  objection  I  am  ol  opinion  that  Section  ,584  defines 
the  powers  of  the  High  Couit  in  M'cond  appeals  and  that  no  leason  can 
be  conceived  for  larger  powers  being  eontened  in  appeals  tiorn  what  is 
termed  an  order  in  an  appeal,  and  what  is  in  substance  an  appellate  deciee 
on  a  paiticular  or  pieliimmuy  point  01  issue  Sections  T)HH  and  ,")H4  ought 
to  be  read  together  and  on  so  leading  them,  1  can  disco\ei  no  legal 
foundation  foi  holding  that  in  appeals  tiom  oideis  ot  umand  made  in  legn- 
lar  appeals  by  Distnct  Couits,  this  Court  is  not  bound  b\  the  findings  ot 
fact  on  which  the  decision  of  the  Lowei  Appell.it  e  Court  lests  Otheiwise 
in,  second  appeals  piefeiied  tiom  appellate  deciees,  I  he  High  Comt  would 
be  bound  to  accept  the  findings  of  fact  lecoided  In  the  Distnct  Couits 
whilst  111  appeals  t'lom  lemand  orders  which  aie  substantial!}  second 
•appeals  fiom  the  decision  of  the  Distiict  Judge  on  appeal  on  a  pielirrnnai  \ 
or  particulai  point,  the  High  Couit  would  not  lie  bound  to  accept  the 
findings  of  fact  This  seems  to  me  to  he  an  anomal\ 

I   dismiss  this   appeal   with   cost^ 

The  defendant  pielened  I  lie  pn  sent  appeal  undei  Lelteis  Patent, 
Section  1  -5 

lianya(  banai  ,   loi    appellants 
for   i  espondent 


JUDGMENT 

No  appeal  is  allowed  In    law    in  this  case 
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CURHKTIKU   PESTONMKK   J^OTTLIWALLV    (PltnntifJ),     \^iK'llant    v 

D \DABH vi  EDITLJEK  AND    VNOTHEH  (Defendant*),   JU'xiwndcnlN  " 

[18th  and  24th  March,   1H96  ] 

Suit  for  a  Ictjacy  and    \harc  in   residue — Limitation  Ait,    \tlndnlc   II.     lituli     u.^ — 
'/line  bcyint  to  run  at  the  crpiratwn  of  one  vcar  jroin   the  ticiith  of  the  testator 

A  suit  WAS  brought  in  May  1894  hy  a  Icgalec  claiming  niuki  iht  will  (if  a 
testator,  wht)  died  in  December  1881,  against  the  cxcculms  of  tlic  will  The 
1>laint  did  not  specifically  ask  for  payment  of  the  legacy  or  lor  ascc  ilainmcnr  ol 
the  share  in  the  icsuluc  clue  to  the  plaintiff,  but  set  forlh  ceilain  .dlcgecl  ,IL!S  of 
misconduct  on  the  part  of  the  defendants  with  respect  lo  their  dealings  with  the 
propei  ty,  and  prayed  the  KTourt  lo  call  for  an  account  to  scl  aside  certain  sales 


(i)  3  A    675 
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of  the  propert}  made  by  the  defendants  and  for  damages.  The  Court  of  First 
Instance,  without  going  into  the  merits,  held  that  the  suit  waj>  really  for  an 
account,  and  dismissed  it  as  being  barred.  On  appeal  to  the  High  Court : 

If  eld,  that  the  plaint  should  have  been  amended  in  order  to  show  clearly  that 
the  plaintiff  really  was  trying  to  recover  his  legacy  from  the  defendants 
personally  and  that*  therefore,  the  suit  fell  within  Article  123,  Schedule  II, 
Limitation  Act,  and  that  the  same  being  payable  one  year  after  the  testator's 
death  on  8th  December  1881,  the  suit  was  in  time. 

IR.,  30  B    111-13  Bom.  LK    1025  (1028) =12  Ind.  Cas    702  J 

,     APPEAL  against  the  decree  of  T.   Weir,  District  Judge  of  Coimbatore, 
in  original  suit  No.  15  of  1894. 

The  facts  of  the  case  appear  from  the  plaint  which  \\as  as  follows:  — 

One    Pestonjee    Nusseru  anjee    Bottiwala,    late    of    Nilgins,    Parsee, 

inhabitant  hereinafter  called  the  testator,  made  his  last  will  in  writing  in 

the  English  language,  dated  the  tenth  day  of  June  one  thousand  eight- 

"  hundred  and  eighty,  of  which  copy  is  hereto  annexed,  marked  A. 

The  said  testator  died  at  Mysore  within  the  territories  of  the  Maha- 
raja on  or  about  the  eighth  December  one  thousand  eight  hundred  and 
eighty  one,  without  having  revoked  or  altered  his  said  will,  leaving  consi- 
derable immovable  and  movable  estate  and  [426]  effects  at  (among 
"  other  paces)  Oottacamund,  Wellington,  Calicut,  Pothanur  and  Wynaad 
within  the  Presidency  of  Madras. 

The  sad  testator  at  the  time  of  his  death,  as  aforesaid,  left  tv\o  sons, 
namely,  one  Phirozshaw  Pestonjee  alias  Phiro/shaw  Framjoe  and  the 
plaintiff,  and  three  daughters,  namely,  Cursetbai  (now  wido\\  of  the  late 
Muncherjee  Shapurjee  Mehta,  deceased),  Soonabai  (widow  of  the  late 
Framjee  Sorabjee  Khambata,  deceased)  and  Hatanbai  (v\ife  of  Framjee 
"  Maneckjee  Mhow)  his  only  next-of-kin  him  surviving. 

"  Letters  of  administration  to  the  estate  and  effects  of  the  said  testator 
"  (with  his  said  will  annexed)  were,  on  or  about  the  twenty-sixth  day  of 
"  August  one  thousand  eight  hundred  and  eighty  two,  granted  by  this 
"  Court  to  the  defendants,  the  attorneys  of  John  William  Minchin,  the 
"  sole  executor  of  the  \\ill,  of  which  cop}  is  herein  annexed,  marked  B. 

"  Before  and  after  the  grant  of  such  letters  of  administration  the 
"  defendants,  as  such  administrators  as  aforesaid,  took  upon  themselves 
"  the  management,  collection  and  administration  of  the  estate  and  effects 
"  of  the  said  testator,  and  they  now  purport  to  have  fully  managed, 
collected  and  administered  the  whole  of  such  estate  and  effects,  save 
"  and  except  out'standings  to  the  amount  of  Us.  6,000,  which  they  allege 
"  they  are  unable  to  collect  and  four  pieces  of  land,  namely,  one  piece  of 
"  land  at  Devala,  two  pieces  of  land  at  Kotagiri  and  one  piece  of  land  at 
"  Pothanur,  which  they  allege  for  want  of  title  and  for  other  reasons,  are 
"  unsaleable." 

"  The  defendants  have,  as  such  administrators  as  aforesaid,  made 
"  out  an  account  of  their  alleged  administration  of  the  estate  and  effects 
"  of  the  said  testator  and  filed  the  same  in  the  office  of  this  Court  on  or 
"  about  the  second  day  of  July  one  thousand  eight  hundred  and  eighty- 
"  six,  but  the  plaintiff  charges  that  such  accounts  are  vague  and  incom- 
"  plete  and  do  not  account  for  Several  of  the  outstandings  due  to  the 
"  estate  of  the  testator,  and  moreover  that  several  items  specified  therein 
"  and  hereinafter  mentioned  or  referred  to  should  not  be  allowed  by  the 
"  Court  as  being  illegal. 

"  The  said  Pestonjee  Nusserwanjee  Bottliwala  by  his  said  will  be- 
"  queathed  to  his  daughter  Curfeetbai  the  sum  of  Rs.  8,000  and  to  each  of 
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his   two  oihei    daughters,    the   said   Soonabai   and   Ratanbai,    the   sum   of       1896 
Rs     2,000,    and    to    each    of    his    t\vo   sons,    the    [427]    said    Phirozshaw    MARCH 
Pestonjee    ahatt    Phirozshaw    Framjee,    and    the    plaintiff,    the    sum    of         24 
"  Rs     2,100       And   the   said   testator   furthei    declared   that     after     all     the       __  '_ 

claims    and    debts    on    his    estate    should    have    been    paid    off,    his    said     A.PPEL- 
41  trustees  or   trustee  should  be  vested  \vith   all   the   surplus  monies,   tents,        LATE 
"  profits   and   income  of   his  residual  y   estate   u^jon>  limit   to  pa\    the   same 
"  to  his  children  m  the  following  proportions,   namely,    one-fourth  thereof 
"  to    each   of   his   two    sons,    ^he    baid    Plnrozsha\v    Pebton]ee    alias    Phnoz-    19  M.425 
"  shaw     Frarri]ee,    and     the     plaintiff,     another     one-fourth    thereof    to     be 
divided    equally    among    his    said    three    daughters,    Cursetbai,    Soonabai 
11  and    Ratanbai,    and   remaining    one-fourth    to    go    towards    the    fund    tor 
11  charitable  purposes,   theremattei   mentioned 

As     the     plaintiff,      however,      is    informed    and    verily    believes,    the 

11  assignee    of    the    said    Phirozshaw    Pestoujeo    ahaa    Plmozsha\\     Fiamjee, 

14  and  each  of  them,   the  said  Cursetbai   Soonabai  and   Ratanbai,   have  on 

or    about    October    01    November    1893    toi    a    small    pecuniary    considera- 

tion   paid     to    them     icspectively     by     the     defendants,   executed  to  the 

11  defendants,   releases  in   full   satisfaction   of   all   their  respective  chums  to 

11  the    legacies    bequeathed    to    them    lespectively,    and    to    all    other    then 

".respective   right,    title   and   interest   under    the  trusts  of   the   said  \vill    m 

this  paragraph  referred   to 

The  plaintiff  submits  that  all  the  leleases  so  taken  by  the  defend- 
"  ants  are  for  and  must  mure  to  the  benefit  of  the  said  testator  to  \\hicli 
11  the  plaintiff  now  claims  to  be  alone  entitled 

"  Of  the  outstanding^  amounting  to  Rs  6,000  (bix  thousand)  lefened 
"to  in  paragraph  5  hereof,  defendants  admitted  m  their  petition  (inrscel- 
11  laneous  petition  No  48  of  1885  on  the  rile  of  the  District  Court  of  Coim- 
"  batore)  that  Us  3,000  were  recoverable,  but  as  fai  as  plaintiff  knous 
11  only  Rs  500  (a  payment  made  by  Mr  Chapman)  bus  been  collected  and 
11  credited  to  the  assets  of  the  estate  in  March  1886,  since  \\hich  time  no 
11  further  accounts  have  been  submitted  by  defendants  arid  no  explanation 
"  offered  as  to  whether  the  balance  of  the  said  outstandmgs  have  been 
"  collected,  or  if  not,  win  the  defendants  have  not  "succeeded  in  doing  so 
"  Defendants  have  wrongtullv  paid  to  each  of  themselves  a  commis- 
"  sion  of  2£  per  cent  ,  or  5  per  cent  in  the  nggiegate,  upon  the  amount  of 
11  sales  lealized  and  collections  made  on  account  of  the  estate  of  the  said 
"  testator,  and  have  charged  the  said  estate  [428]  with  the  same 
"  although  the  said  testator  by  the  terms  of  his  \\ill  Mas  expiessly  de- 
"  clared  that  a  sum  limited  to  Rs  250  a  year  should  be  paid  to  the  trustees 
11  or  trustee  managing  his  affairs  The  sum  so  paid  to  themselves  by  the 
11  defendants  amounted  to  Rs  11,696,  whereas  the  assets  of  fhe  testator 
"  as  disclosed  by  the  latest  accounts  amount  to  oiilv  Rs  10,708-3-6 
"  Plaintiff  submits  that  such  pavments  aie  illegal  and  must  be  repaid  to 
"  plaintiff  with  interest 

11  Defendants  were  not  justified  m  paving  the  solicitors  of  the  estate 
"  such  heavy  fees  Although  a  wide  discretion  was  allowed  them,  plaintiff 
"  submits  that  such  discretion  should  be  exercised  \\ith  a  zealous 
"  regard  to  the  interests  of  the  testator's  estate  Most  of  the  costs  of  con- 
11  veyancing  must  have  been  borne  by  the  purchasers  and  the  other  costs 
11  of  conducting  cases  and^winding  up  the  affairs  of  the  estate  ought  not 
11  fco  have  amounted  to  so*large  a  sum  as  Rs  14,812-8-8  The  accounts 
11  rendered  by  the  solicitors  of  the  estate  Messrs  Cowdell  &  Co  ,  aa  filed 
11  in  Court  at  the  time,  were  of  a  very  general  nature,  'and  defendants 
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"  must  have  had  fuller  details  (not  furnished  to  the  legatees)  rendered  to 
"  them    before    approving   the    same. 

"  Diribai,  the  late  uidow  of  the  testator,  pledged  a  very  valuable 
"  emerald  and  other  gold  ornaments  with  one  Soonabai,  wife  of  Dirshaw 
"  Durabjee,  maistry  at  Bombay,  on  or  about  November  1875,  as  security 
"  for  the  repayment  of  a  loan  of  Rs.  ,5,000.  Defendants  have  failed  to 
"  recover  these  valuable  jewels  on  the  plea  that  they  are  of  about  the 
'-same  value  as  the  claim  of  the  said  Soonabai.  Plaintiff  denies  this  and 
4  declares  the  said  emerald  and  jewels  are  \\orth  considerably  more  than 
''double  the  amount  received  on  them  In  token  of  his  strong  belief 
"  he  paid  in  1886  on  the  suggestion  ot  this  Court  a  sum  of  Us.  50  to  the 
'  defendants  for  the  appraisement  of  the  same,  but  plaintiff  has  not  been 

informed    what    the   said    emerald    and   ornaments   were   valued    at,    and 
'  believes  that   they   have  never  been  appraised. 

"  No  attempt  has  been  made  to  redeem  the  said  emerald  arid  jewels 
'  and  the  same  are  at  present  in  the  possession  of  the  aforesaid  Soonabai. 

Plaintiff  submits  that   by   their   laches   in   this  respect,    defendants  have 
'  caused  heavy  loss  to  the  estate  of  the  testator  and  must  be  held  responsi- 

*  ble  for  the  same. 

"  First  defendant  Dadabhai  Eduljee  took  a  lease  of  a  «-hop  at 
'  Devala  and  another  shop  at  \\Vllington  at  a  monthly  rental  of  [429] 

*  Rs.     25     and     30,     respectively,     which     is     much     below     their     proper 
'  value.     The  goods  in  these  shops    belonging  to  the  estate  of  the  testator 
'were  also  purchased  by  the  fcaid  defendant  Dadabhai  Eduljee  at  a  deprc- 
'  ciated  value       Plaintiff  submits  that  without   the  consent  of  the   District 
'  Court,   the  said   Dadabhai   Eduljee   as  a   trustee  of  the  testator's   estate, 
'  had  no  right  to  deal   \\ith   the  property    for  his  OVMI  profit. 

"  The  said   Dadabhai   Eduljee  purchased  on   behalf  of  his  nephew  the 

"  premises   kno\\n    '  ('baring   Cross  '    situated    in    Charing    Cross    Road    at 

'  Ootacamund  for  Us    6,750,   which  is  much  belov\    its  \aluo  at    the  time, 

the  testator  a  year  or  t\\o  previously    having  refused    Ks     10,000  for  the 

building.      Within    six    months    from    the    date,    of    such    sale,     the     said 

"  Dadabhai    Eduljee    purchased    for    himself    the    same    piopert\    from    his 

nephew 

From  the  terms  of  the  will  it  \\as  obviously  desired  and  intended 
4  by  the  testator  that  '  Khusroo  coffee  estate  '  should  not  be  sold,  but  that 
'  it  should  be  held  in  trust,  the  income  thereof  to  be  apportioned  annually 
'  among  the  testator's  children  and  for  charitable  purposes  in  the  manner 
1  provided  for  in  the  said  will.  Messrs  Arbuthnot  and  Co.  held  a 
'  mortgage  on  this  estate  for  over  Us.  40,000,  but  \\ere  \\illing,  after  the 

*  testator's  decease  and  at  the  earnest  solicitations  of  plaintiff,   to  accept 
'  Rs.  35,000  in  full  liquidation  of  their  claim,   but  defendant^   in  spite  of 
'  plaintiff's  request  to  the  contrary  allowed  the  estate  to  he  sold  by  public 
1  auction  by  the  mortgagees  who  took  the  whole  of  the   amount  realised, 
1  which    plaintiff   is   informed    \vas   over    Rs     40,000   in   payment    of  their 
'  claim.     The  estate  has  thereby  suffered  a  loss  of   Rs.   5,000  or  more,  in 
1  addition  to  legal  costs  amounting  to  Rs.  3,000  (approximately)  in  respect 
4  of  a  redemption   suit   and    a   suit   fo"   an   injunction   in   connection   with 
'  the  same  estate. 

"  Plaintiff  submits  that  the  charges  of  office  establishment  and  rent 
'  amounting  to  Rs.  4,959  js  excessive  No  details  of  this  t>r  even  other 
'  large  items  in  the  accounts  have  been  furnished.  Plaintiff  believes  that 
'  rent  was  charged  by  the  first  defendant  for  periods  during  which  the  busi- 
1  ne&s  was  earned  on  in  his  own  premises  and  in  premises  belonging  to 
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"  the  estate  and  at  that  time  not  disposed  o\  Plaintiff  believes  that  if 
"  details  of  the  accounts  are  submitted  and  scrutinized  many  items 
11  therein  charged  will  be  found  to  be  unnecessary,  un]ustifiablc  and 
"  excessive 

[430]   The  plaintiff  assesses  Jus  claim  for  the  purposes  of  stamping 
||  his  present  plaint  at  Rs    40,000,  but  if,  upon  taking  the  account  hei em- 
after  prayed  foi ,  ,i  larger  amount  IB  found  due  to  him,  the  plaintiff  offers 
"  to  pay  the  additional  stamp  dutv,  sufficient  to  cover  the  excess 
Plaintiff,    therefore,   pi  ays  for  the  following  reliefs  — 
(i)  That  the  defendants  be  onUied  to  refund  to  plaintiff  the  amount 
of  commissions  paid  to  themselves,   namely,   Us     11606  with  interest    at 
11  9  per  cent    per  annum  fiom  date  of  such  payment  to  themselves  to  date 
11  of  plaint 

(u)  That  Hie  Rale  and  purchase  bv  first  defendant  of  the  house  at 
Ootaramund  Knm\n  as  '  Charing  Cross  '  be  set  aside,  \\ith  such  hntlrcr 
direction^  as  to  disposal  of  the  same  and  as  to  the  rent^  hitheito  collected 
in  connection  therevMth,  as  to  the  Court  m.ij  seem  juht  and  propi  r 

(in)  For   such   loss  of   lent  on   shops  in    Devala   and   Wellington   and 
loss  inclined  by  the  goods  therein  having  been  pur  chased  at    a  deprecia- 
ted Milue,  as  may  be  disclosed  in  taking  an  account 
.      "  (iv)  Damages  for    losses  in  connection  with  Khusroo  estate 

(A  )  To  value  of  emerald  and  jewels  after  deducting  the  debt  due  to 
"  Soonabar 

(vi)  That  the  defendants  be  directed  to  submit  detailed  accounts  of 
expenditure  and  receipts  of  monies  reahxed  on  debt^  due  to  the  estate  of 
the  testator  and  on  sales  of  the  properties  both  movable  and  immovable 
belonging  thereto,  as  well  as  of  all  payments  to  creditors  and  disburse- 
ments connected  with  the  administration  of  the  estate 

(vn)  That  the  defendants  be   held  liable  for   anv    loss  to  the  estate, 
which  mav   be  shown,  on  going  through  the  accounts,  to  be  due  to  laches 
11  and   neglect   on   their   part 

fvur)  Thrit  the  defendants  or  any  one  of  them  be  ordered  to  pa\  the 
costs  of  this  suit  " 

The  defendants  filed  n  wntten  statement  traversing  the  mam  allega- 
tions in  the  plaint  and  pleaded  limitation 

The   District  Judge  posted   the   case  for   argument  on  the   question  of 
limitation  and  finding  the  suit  barred  dismissed  it  with  costs 
The  plaintiff  appealed  to  the  High  Court 
Mr     H    F    Grant,  for  appellant 

Mr    Johnston?   and   Gurunami   Chctttj,  for  respondent  No    1 
Mi     Wcddcrburn,  for  respondent  No    2 

JUDGMENT 

[431]  The  suit  having  been  dismissed  on  the  ground  of  limitation  and 
without  any  evidence  being  taken,  it  is  necessary  to  see  precisely  what  is 
the  cause  of  action  alleged  in  the  plaint 

The  defendants  are  the  administrators  with  the  will  annexed  of  one 
Peston]eu  Nusscrwanjee  who  died  in  1881  The  plaintiff  is  entitled  undei 
the  wrill  to  a  legacy  of  Rs  2,100  and  to  a  share  of  the  residuary  estate  In 
the  sixth  paragraph  of  the  plaint,  the  plaintiff  takes  exception  to  the 
account  filed  by  the  defendants  in  July,  1886,  and  in  the  eighth  and  follow- 
ing paragraphs  he  makes'  certain  charges  against  the  defendants  •  with 
regard  to  their  administration  of  the  estate  He  assesses  his  claim  at 
Rs,  40,000  and  asks  for  relief  in  respect  of  the  matters  chwrged  against  the 
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1896      defendants.     He  does  not  ask  for  payment  of  his  legacy,  nor  for  the  ascer- 

MARCH    ^ftinment  of  the  share  of  the  re&idue  to  which  he  is  entitled.     The  District 

24.        Judge  has  treated  the  suit  as  one  for  an  account  and  has  held  that,  assum- 

^me  to  have  1%un  from  the  date  when  the  account  was  filed  in  1886,  the 
*8  barred   by   limitation   being  instituted   more  than   six   years   after 
date.     We  agree  with  the  District  Judge  that  in  a  suit  for  an  account 
plftintiff  is  n°t  entitled  to  go  back  more  than  six  years  (see  Saroda 

Pcrshad   Chattopadhya  v.      Brojo   Nauth   Bhnttacharjee     (1)     followed     in 

19  M. 425.  Hemangini  Dasi  v.  Nobinchand  Ghosc  (2)).  If,  therefore,  the  adminis- 
tration was  closed  in  1886  and  the  functions  of  the  administrators  had 
then  ceased,  it  would  follow  that  the  suit  could  not  be  maintained.  But 
this  does  not  appear  to  be  the  case.  The  plaint,  in  connection  with  one 
charge,  assigns  October  or  November  1893,  as  the  date  and  it  is  not  ad- 
mitted by  the  plaintiff  that  all  the  other  charges  relate  to  acts  clone  more 
than  six  years  before  the  date  of  the  suit.  The  plaintiff  ought  to  have 
been  asked  to  give  dates  in  respect  of  the  other  charges.  At  any  rate  on 
the  ground  of  limitation  the  suit  ought  not  to  have  been  dismissed  al- 
together. 

But  there  is  another  point  that  requires  consideration  and  that  is 
that  the  plaint  does  not  explain  on  what  principle  the  damages  for  which 
he  asks  can  be  granted  to  him.  Assuming  that  the  allegations  are  true 
and  that  no  question  of  limitation  arises  the  plaintiff  can  be  entitled  £o 
no  more  than  the  amount  of  his  legacy  and  his  share  of  the  residu- 
ary estate.  It  is  only  on  the  defendants  pleading  that  they  have 
no  assets  that  it  becomes  material  to  [^32]  inquire  whether  the 
defendants  have  wasted  the  assets.  On  proof  of  such  waste,  the  plaintiff 
could  recover  from  the  defendants  personally,  so  far  as  they  had  or  might 
have  had,  assets  of  the  deceased. 

Breach  of  duty  on  the  part  of  the  administrators  may  give  a  legatee 
or  creditor  the  right  to  recover  what  is  payable  to  him  from  the  pockets 
of  the  administrators  themselves,  but  it  cannot,  otherwise,  we  think,  give 
him  any  fresh  right  of  demand  against  them.  It  is  the  debt,  and  not 
damages  which  only  the  creditor  can  obtain  whether  dc  bonis  testator!  8 
or  de  bonis  proprus  (£ee  Williams  on  Executors  and  Administrators, 
Part  V,  Book  II,  Chapter  1). 

Without  a  material  amendment  of  the  plaint,  we  are  of  opinion  that 
the  plaintiff  cannot  obtain  any  relief.  Leave  to  amend  ought  to 
have  been  asked  for  in  the  Court  below  where,  as  it  is  clear,  the  frame 
of  the  plaint  was  discussed.  Leave  cannot  therefore  be  granted  except 
upon  the  terms  of  the  appellant  paying  the  respondents  costs  of  this 
appeal  and  also  the  costs  of  the  hearing  in  the  District  Court.  The  plaint 
requires  to  be  amended  by  stating  that  the  plaintiff  seeks  to  recover  the 
legacies  payable  under  the  will  from  the  defendants  personally. 

The  suit  was  brought  within  thirteen  years  of  the  testator's  death  and 
therefore  as  a  legacy  is  not  payable  for  one  year  after  the  testator '&  death, 
the  law  of  limitation  would  not  apply  (see  In  re  Johnson  (3)  ).  The  one 
year's  rule  is  recognized  in  the  Succession  Act  and  the  decision  of  the 
Privy  Council  in  Mylapore  lyasaicmy  Vyapoory  Moodelinr  v.  Yeo  Kay  (4) 
had  reference  to  a  case  in  which  Hindu  law  and  not  the  Succession  Act 
had  to  be  applied. 

It  is  clear  that  in  answer  to  ft  suit  for  legacy  the  administrators  cannot 
defend  themselves  by  pleading  their  own  wrong  and  alleging  that  more 

(i)  5  C.~^o7  (2)  8  €788. 

(3)  L.  R    29  Ch.  D.  970.  (4)  U  C  801 
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than  six  years  before  the  suit  they  misappropriated  or  wasted  the  assets. 

In  other  words,  if  the  suit  is  regarded  as  a  suit  for  a  legacy  or  a  share  ot  MARCH 

the  residue,  no  question  of  limitation  anses  20. 

Subject  to  the   above  obseivations  and  ahsuming  that   the  plaintiff  is  _ 

willing  to  amend,   we  think  the  decree  ought  to  be  reversed  and  the  suit  APPEL 

remanded,   otherwise  the   appeal  should  be  dismissed  \vith   costs  LATE 

_  CIVIL 
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[433]  APPELLATE  CIVIL 
Before  Mr    Justice  Davis  and  Mi    Justice  B  odd  am 


RAMAMIRTHA  AYYAN  (Defendant  No    1),  Appellant  v 

GOPALV  AYYAN   (Plaintiff),   Respondent* 

[15th   July     1896  ] 

Transfer  of  Property  Act — Act  IV  of  1882,  Section  123 — Registered  gift  of  land — 
Natural  love  and  affection — Donor  retracts  content  prior  to  registration — Com- 
puhory  registration — Effect  of 

Where  a  donor  made  a  gift  of  land  to  the  plaintiff,  but  prior  to  registration 
retracted  his  consent,  upon  which  the  District  Registrar  ordered  compulsory 
registration 

Held,  i hat  the  donor  could  not  be  compelled  to  register  contrary  to  his  wishes, 
and  that  the  registration  was  void  and  the  gift  of  no  effect 

[Die..,  35  A  3  (4)  =  10  ALJ  300=16  Ind  Cas  406  («B7) ,  N.F.,  3  O  C  231  (232) 
R.f  9  ALT  300=14  Ind  Ca«,  61  (63),  13  MLJ  303  (105),  D,  13  \U- J  364 
(367)  ] 

SECOND  appeal  against  the  deciee  of  V  Sumvasa  Ghailu,  Sub- 
ordinate Judge  of  Kurnbakonam,  m  appeal  suit  \o  12  of  1894,  reversing 
the  decree  of  T  M  Audmarayana  Chetti,  District  Mu^if  of  Mannargudi, 
in  original  suit  No  157  of  1892 

The  plaint  set  forth  that  the  property  undei  attachment  and  some 
other  property  were  owned  bv  plaintiff's  maternal  uncle  Sundrappa 
Ayyar,  that  he  made  a  present  or  gift  of  the  same  to  plaintiff  under  a 
deed,  dated  6th  January  1890  and  plaintiff  has  been  in  possession  and 
enyoyment  of  the  same  ever  since,  that  the  second  defendant,  who  has 
fraudulently  and  collusivelv  obtained  a  decree  in  a  Small  Cause  suit  against 
the  first  defendant,  his  relative,  has  placed  the  disputed  property  under 
attachment  m  execution  of  the  said  decree  and  at  his  (the  first  defendant's) 
instance  that  an  application  presented  by  plaintiff  to  remove  the  attach- 
ment was  dimissed  for  default,  and  that  the  first  defendant  has  no  mannei 
of  title  to  the  property  Hence  the  suit 

In  hia  written  statement  the  first  defendant  admits  that  the  property 
in  dispute  and  some  other  property  were  owned  by  Sundiappa  Avynr  as 
in  the  plaint  alleged,  but  he  contends  that  Sundarappa  Ajyar  conveyed 
the  same  to  him  under  a  registered  sale-deed  on  the  8th  January  1890,  and 
that  he  has  been  in  possession  and  enjoyment  ever  since  He  further 
impugns  the  genuineness  of  the  deed  of  gift  relied  on  M  plaintiff  and  says 
that  Sundrappa  [434]  Avyar,  the  alleged  executant,  denied  cliit^  execution 
and  denounced  it  as  false  before  the  Sub-Registrar  of  Atlncbapurarn,  and 
he  argues  that,  even  granting  it  be  a  genuine  one,  yet  it  cannot  take  effect 
as  against  the'sale-dccd  whfbh  was  passed  before  the  gift-deed  was  registered 
and  the  gift  was  complete. 

*  Second  Appeal  No.  547  of  1895 
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1896  ^e  ^ee(^  °^  S^>  though  a  registered  document,  was  registered  long 

FULY  IS.   a^er  ^  was  exe*5uted  by  order  of  the  District    Registrar,    owing    to    the 
executant's  denial  of  execution  and  refusal  to  register. 


APPEL-  ^e  District  Munsif  dismissed  the  suit.     The  Lower  Appellate  Court 

LATE  found  that  botli  the  deed  of  gift  relied  on  by  the  plaintiff  and  the  saie- 
CIVIL.  deed  relied  on  by  the  first  defendant  were  genuine;  but  with  regard  to  the 
__  *  third  issue  which  raised  the  question  of  the  validity  of  the  deed  of  gift 
19  M.  which  was  registered  contrary  to  the  wishes  oi  the  donor,  proceeded  as 
435  6  follows-  — 

M  L.  J       «•       "  Was  the  donor  entitled  to  recall  his  gift  after  he  did  all  that  he  was 

".  entitled  to  and   the  donee   accepted   it?     I   must  of  course  answer  this 

question  in  the  negative      In  regard  to  a  gift  which  is  usiialh   made  out 

of  pure  love  and  affection,   all  that  the  donee  can  do  is  to  indicate  his 

intention  oi  accepting  it,  and  when  a  gift  is  made  and  accepted,  nothing 

"  more  is  needed  to  perfect  it  if  the  donor  complied  with  all  the  require- 

<k  mcnts  of  the  law.     The  statute  requires  a  registered  document  for  it,  and 

"  if  the  donor  write  and  give  a  deed  to  the  donee  and  the  latter  accept  it, 

"  whether  or  not  the  doner  goes  to  register  it  voluntarily  or  not,  he  having 

placed   it   out  of  his  power  afterwards  to  recall   it,   lie  cannot  retract  or 

annul  it.     For  the  donee  having  the  deed  in  his  possession,  has  the  power 

*'  to  enforce  its  registration  under  the  law  when  the  donor  refuse  to  register 

"  it  voluntarily.     Having  placed  himself  in  such  a  position,  he  cannot   be 

"  said  to  have  the  powTer  to  revoke  it  before  it   was  registered      I  think 

"the    gift    was   complete    when    it    was    written,    signed    and    delivered   to 

"  the  plaintiff  and  plaiftiff  took  it.     No   more   than   that  is   necessary    to 

"  perfect  it,   unless  the  donor  and  donee  both  agree  to  rescind  it  and  did 

"  not  register  it      That  is  totally  a  different  case." 

Defendant  No    1  appealed  to  the  High  Court. 

Rajagopala  Ayyar,  for  appellant. 

RamacJiandi'd  llau  Salicb,  for  respondent 

JUDGMENT. 

We  have  no  doubt  that  a  deed  of  gift  is  not  complete  until  it  ha^ 
been  registered  as  requned  by  Section  123  of  the  Transfer  of  Property 
Act,  and  that  it  only  opetates  upon  [435]  registration.  In  this  case  the 
deed  of  gift  was  not  registered  until  the  sale  had  been  completed  and,  there- 
fore, was  not  effectual  as  against  the  deed  of  sale. 

We  are  further  of  opinion  that  a  deed  of  gift  being  a  voluntary  trans- 
fer remains  nuclum  pactum  until  the  donor  has  done  all  that  is  necessary  to 
make  it  legally  complete  To  do  so,  it  is  necessary,  inter  alia,  that  it 
Should  be  registered;  but  he  can  be  no  more  compelled  to  register  the  deed 
than  to  execute  it  in  the  first  instance.  The  registration  of  the  present 
deed  contrary  to  the  supposed  donor's  wishes,  which  was  ordered  by  the 
Registrar,  was  therefore  void.  We  accordingly  hold  there  was  no  gift,  and 
reverse  the  decision  of  the  Subordinate  Judge  and  restore  that  of  the 
Munsif.  The  appellant's  costs  in  this  Court  and  in  the  first  Appellate 
Court  must  be  paid  by  the  respondent. 
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19  M,  435. 

APPELLATE  CIVIL 

Before  Mr    Justice  Davies  and  Mr    Justice  Boddam 


CHINNA   SEETAYYA   (Petitioner),   Appellant   v     KRISHNA  VAN  AMMA 

(Counter-Petitioner),    Respondent  *     [7th  August,   1890.] 

Execution — Partition  by  Collector — Civil  Procedure  Code,  Sections  265,  3 
lion  of  Court  to  hear  objections  to   (lie  division  ordered  by  Collector 

Where  a  decree  foi  partition  of  an  estate  has  heen  transmitted  by  the 
District  Court  to  the  Collector  for  execution  under  Section  265,  Civil  Procedure 
Code,  the  Court  that  made  the  decree  is  not  deprived  of  its  judicial  power  to 
heai  and  decide  objections  to  the  division  of  the  estale  made  by  the  Collector 

[R.p  28  K    2J8  (239),   S  Bom    LK    648  (64°),  15  M  C  C  R    139)] 

APPEAL  against  the  order  of  G  T  Mackenzie,  Acting  District  Judge 
of  Godavan,  dated  20fch  February  1895,  passed  in  miscellaneous  petition 
No  53  of  1895 

The  petitioner,  who  was  a  decree-holder  in  original  suit  No  8  of  1867 
on  the  tile  of  the  Court  of  the  late  Principal  Sadr  Ameen  oi  Ra]nhmundry, 
filed  a  petition  in  the  District  Court,  Godavari,  praying  that  the  Court 
would  be  pleased  to  order  the  Collector  to  complete  the  sub-division  and 
paitition  of  the  village  of  Timmanagudam  as  early  as  practicable  and 
deliver  petitioner's  share  to  him 

[436]   The  District  Judge  passed  the  following  order  — 

In  1885  an  order  was  sent  to  the  Collector  to  make  the  division 
under  Section  265  of  the  Code  After  correspondence  for  some  years 
the  Collector  divided  the  village  into  six  shares  and  reported  the  matter 
to  the  Board  of  Revenue 

"  The  Board  in  its  pioceedmgs  No  26,  dated  17th  January  1894,  sanc- 
"  tioned  the  division  and  said  that  the  six  sharers  might  be  asked  to  draw 
"  lots  for  the  shares  The  sharers  object  to  the  shares,  protesting  that 
"  they  are  unequal,  and  refused  to  cast  lots  The  Collector  reports  that 
"  he  can  do  nothing  m  the  matter 

11  Petitioner  now  asks  this  Court  to  order  the  Collector  to  make  a  fresh 
11  division  Petitioner^  state  that  the  division  which  the  Collector  has 
"  made  is  inequitable  The  tank  is  given  to  one  share  The  tank  bund 
"  is  given  to  another  share  The  wet  land  is  given  to  a  third  share  All 
11  the  sharers  object  to  the  Collector's  division  and  then  objections  were 
11  placed  before  the  Collector  by  the  Tahsildar's  report,  but  the  Collector 
"  refused  to  modify  his  decision  and  reported  the  division  to  the  Board  of 
11  Revenue  for  confirmation 

"I  am  of  opinion  that  Section  265  of  that  Code  gives  to  this  Court 
"  no  power  to  hear  objections  to  the  division  made  by  the  Collector  or  to 
11  direct  the  Collector  to  make  a  fresh  division      Petitioner's  pleader  cites 
11  Debi  Singh  v    Sheo  Lall  Singh  (I),  but  I  think  that  does  not  go  so  far 
11  Section  396  does  give  this  Court  such  power,  but  Section  265  does  not 
"  I  must  dismiss  this  petition 

11  With  reference  to  the  Collector's  letter  I  am  of  opinion  that  Section 
11  265  puts  on  the  Collector  the  duty  to  carry  out  his  division  without  the 
"consent  of  the  sharers  M  they  refuse  to  draw  lots  for  the  portions 

*  Appeal  against  Order  No    133  of  1895 
(i)   16  C    203 
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1808       "  marked  out  by  the  Collector,  the  Collector  must  assign  thebe  portions  to 
AUG.  7.  "  *ke  various  sharers  and  offer  to  place  them  in  possession." 
•  _  '__  *          The  petitioner  appealed  to  the  High  Court, 
APPEL-  Srirangachariar,  for  appellant. 

LATE  "  Bespondent  did  not  appear. 

CIVIL.  JUDGMENT. 

-  •  We  agree  with  the  principle  laid  down  in  Mahadaji  Karandikar  v. 

IS  M.  435.  Hari  D.  Chikne  (1)  that  "  the  Court  that  has  made  a  decree  or  judicial 
order  which  has  then  been  transmitted  [437]  for  execution  to  a  Collector  is 
not  deprived  of  the  judicial  powers  with  respect  to  it,  which  may  still,  at 
any  particular  time,  be  competent  to  such  Court,  and  which  it  would  have 
had  had  the  order  been  placed  in  the  hands  of  its  own  ordinary  officer  the 
Nazir." 

This  general  power  has  been  curtailed  by  special  legislation  so  far  as 
regards  Section  320  of  the  Code  of  Civil  Procedure  (see  Section  80  of  Act 
VII  of  1888).  The  amendments  effected  thereby  are,  however,  not  made 
applicable  to  Section  265  of  the  Code,  as  they  should  have  been  if  it  had 
been  intended  by  t.he  legislature  to  limit  the  natural  jurisdiction  of  the 
Court  in  respect  to  this  section. 

We  are,  therefore,  of  opinion  that  the  District  Judge  had  power  to 
hear  objections  to  the  divisions  made  by  the  Collector.     His  order  declin- 
ing to  interfere  is,  therefore,  reversed,  and  he  is  directed  to  replace  the 
petition  on  his  file  and  dispose  of  it. 
No  order  ift  required  as  to  costs. 


19  M.  437. 

APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,  Chief  Justice  and 
Mr.  Justice  Benson. 


ANANTHA  BHATTA  (Plaintiff), Appellant  v.  HOLEYA 

DEYYU  AND  ANOTHER  (Defendants),  Respondents.* 

[16th  and  17th  April  and  14th  July,    1896.] 

Limitation — Purchase  by  conditional  sale— Vendor  remaining  in  possession  as  tenant 
holding  over— Possession  not  shown  to  be  adverse 

In  1866  the  plaintiff  brought  the  plaint  lands  by  conditional  sale-deed  repay- 
able in  ten  years  from  a  third  party,  who,  under  the  same  document,  became 
his  tenant  of  the  said  lands.  Before  the  expiration  of  the  ten  years  the 
vendor  died,  and  his  widow  sold  her  right  in  the  lands  and  gave  possession  to 
G,  the  transferor  of  the  second  defendant.  On  the  expiration  of  ten  years 
the  sale  to  plaintiff  became  absolute  and  G  contained  to  hold  over  after  the 
expiry  of  the  lease,  but  there  was  no  evidence  to  show  that  G's  possession  ever 
became  hostile  to  plaintiff: 

Held,  that  the  fact  that  plaintiff's  title  ripened  into  full  ownership  on  the 
expiration  of  the  ten  years  provided  by  the  sale-deed  did  not  after  the  character 
[438]  of  the  tenure  of  G,  that  his  possession  never  became  hostile  to  plaintiff, 
that  G  acknowledged  the  plaintiff's  title  in  his  sale-deed  dated  i88r  to  the  second 
defendant,  and  that  the  suit  was  not  barred 

SECOND  appeal  against  the  decree  of  W.  C.  Holmes,  District  Judge 
of  South  Canara,  in  appeal  suit  No.  345  of  1898,  confirming  the  decree  of 
I.  P.  Fernandes,  District  Munfiif  of  Puttur,  in  original  suit  No.  21  of  1898. 

*  Second  Appeal  No.  319  of  1895. 
(0  7  B.  332. 

WO 
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Plaintiff  sued  to  recover  possession  of  a  piece  of  rice  land  valued  at       1890 
Rs,  321-9-9,  with  buildings  thereon  valued  at  rupee  one,  forming  portion    TULY  14 

of  Muh  Warg  No    2  of  Layila  village,  and  Rs.  172-15-0,  being  the  produce   J  

for  the  three  years  ending  on  30th  March  1892.  APPK-T 

The  facts  of  the  case  were  as  follows  — 

The  plaint  land  originally  belonged  to  Keshava  Hebbara.     He  sold  by 

Exhibit  A  the  land  to  the   plaintiff  conditionally  on  5th   March   1886,   it       

being  agreed  that  if  Keshava  Hebbara  paid  the  purchase  money  within  ten  19  M.  437. 
years  ot  the  date  of  sale,  he  was  to  have  the  land  back  In  1875  Keshava 
Hebbara's  widow  Ganaga  Bai  sold  her  right  of  repurchase  to  Gopala  Bhatta, 
and  Gopala  Bhatta  brought  original  suit  No  99  of  1876  on  the  file  of  the 
Buntwal  Munsif  for  the  cancellation  of  Exhibit  A  on  payment  of  the  con- 
sideration money  The  plaint  was  filed  m  April  1876  The  fcuit  was 
dismissed  In  appeal  (A.  S  No  33  of  1878)  the  Lower  Court's  decree* 
was  confirmed  The  appeal-judgment  is  dated  18th  July  1879  On  7th 
February  1881*  Gopala  Bhatta  transferred  what  rights  he  had  under  the 
sale  deed  he  got  from  Ganga  Bai  to  the  second  defendant  Venketasha 
Bhatta  The  first  defendant  was  the  tenant  of  the  Second  defendant 

One  of  the  terms  of  the  conditional  sale  of  the  5th  March  1866  was 
that  Keshava  Hebbara  was  to  remain  in  possession  and  cultivate  the  land 
for  ten  years  under  the  mortgage  and  pay  Rs  27  mmua  the,  assessment 
every  year  After  Keshava  Hebbara's  death  his  widow  Ganga  Bai  conti- 
nued in  possession  as  tenant  as  the  plaintiff  alleges  The  chief  contention 
was  that  by  Exhibit  A  the  vendor  was  created  a  tenant,  and  that  conse- 
quently it  should  be  piesumed  that  the  tenancy  continued  till  the  contrary 
was  shown 

The  Lower  Court  held  that  the  plaintiff  had  not  had  constructive 
possession  of  the  land  in  suit  within  the  twelve  years  next  [439]  preced- 
ing the  date  of  suit,  that  the  second  defendant  had  been  m  constiuctive 
possession  and  that  the  suit  was  barred  by  limitation 

Narayana  Ran,  for  appellant 

Kumachandra  Ran  Sahcb  for  respondent  No    2 

Madhava  Rau,  for  respondent  No    1 

JUDGMENT 

The  only  question  argued  before  us  in  this  appeal  is  whether  the 
suit  19  barred  by  limitation  The  respondent's  case  is  that  the  appellant 
having  become  absolute  owner  in  1876  (on  the  expiry  of  the  ten  yeais 
Stipulated  in  Exhibit  A),  his  right  to  recover  possession  arose  then,  and  us 
he  was  not  then  or  afterwards  in  possession  up  to  the  date  of  suit,  a  period 
of  more  than  twelve  years,  his  right  to  recover  was  baired 

This  argument  is  defective  Under  Exhibit  A  executed  in  1866,  the 
plaintiff  was  the  landlord  and  Keshava  Hebbara  was  his  tenant  and  was 
in  possession  of  the  land  as  his  tenant  Before  the  expiry  of  the  ten  years 
stipulated  for  m  Exhibit  A  Keshava  Hebbara  died  and  Exhibit  I  was  exe- 
cuted by  his  widow  It  gave  possession  of  the  plaint  land  to  Gopala 
Bhatta,  who  thus  became  a  tenant  in  possession  under  the  plaintiff 

The  fact  that  in  1876,  on  the  expirv  of  the  ten  years  Stipulated  for  m 
Exhibit  A,  the  plaintiff's  title  became  that  of  absolute  owner  instead  of 
merely  conditional  vendee  or  mortgagee  did  not  alter  the  character  of  the 
possession  heljl  by  Gopala  Bhatta  He  continued  to  be  the  plaintiff's 
tenant,  holding  over  after  flie  expiry  of  the  term  m  the  lease  (Exhibrt  A) 
and  his  possession  was  m  no  sense  hostile  That  this  is  so  is  clear  from 
Exhibit  IV  executed  on  the  7th  February  1881,  m  which.  Gopala  Bhatta 
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1896      recites  all  the  prior  transactions  and  admits  the  title  oi  the  plaintiff  as 
JULY  14.  landlord.     The   second   defendant    (second   respondent)   claims   under   this 
assignment. 

It  is  clear,  then  that  the  tenancy  created  under  Exhibit  A  has  never 
been  determined,  and  it  was  acknowledged  in  February  1881,  i.e.,  within 
twelve  years  prior  to  the  suit.  For  both  these  reasons,  then,  the  plea  of 

.      bar  by  limitation  is  unsustainable. 

19  M.  437.  We  reverse  the   decree  of  the  Courts  below   and  give   judgment   for 

plaintiff  as  sued  for  with  costs  throughout. 


19  M.  440. 

[MO]   APPELLATE  CIVIL. 

Before  Sir  Arthur  J.  H.  Collins,  Kt.,   Chief  Justice,  and 
Mr.  Justice  Benson. 


KUNHI   PENNU    (Plaintiff),   Appellant   v.    CHIRUDA    (Defendant), 
Respondent.*     [80th  January  and  7th  August,  1896.] 

Makkatayam  law — Thiyyas  of  Calicut-Succession 

Among  the  Thiyyas  of  Calicut  governed  by  the  Makkatayam  Law,  the  widmv 
of  the  deceased  owner  is  a  preferential  heir  to  his  mother 

APPEAL  against  the  decree  of  A.  Venkataramanapai,  Subordinate  Judge 
of  Calicut,  in  original  suit  No.  4  of  1894. 

The  facts  of  the  ca&e  were  as  follows :  — 

Suit  for  a  declaration  that  plaintiff  is  entitled  to  succeed  to  the 
"  plaint  properties  left  by  her  deceased  son  Sankaran  in  preference  to  his 
"  widow,  the  defendant. 

Defendant   pleads  that   the  -suit   is  precluded   by    the   provisions   of 
"  Section  42  of  the  Specific  Relief  Act  I  of  1877,  that  plaintiff  had  been 
41  divorced  by  her  husband  Raman,  and  that  she  (the  defendant)  is  heir  to 
the  plaint  property  left  by  her  husband  Sankaran. 
"  Issues  for  determination  are — 

"  (1)  Whether     the     suit     for     a     mere   declaration     of     title     is 

maintainable  ? 
"  (2)  Whether    the    plaintiff    had    been    divorced    by    her    husband 

Raman  ? 

"  (3)  Whether  plaintiff  is  entitled  to  succeed  to  the  properties 
left  by  her  son  Sankaran  in  preference  to  his  widow,  the 
defendant  ? 

"  Plaintiff  is  the  widow  of  one  Edathodi  Raman  and  defendant  is  the 
"  widow  of  their  son  Sankaran.  The  plaint  property  was  acquired  by 
"  Raman,  on  whose  death  it  descended  to  his  son  Sankaran,  who  held  it 
"  until  his  death  in  July-August  1898.  The  questions  is  whether 
"  Sankaran's  mother  the  plaintiff  or  his  widow  the  defendant  is  the  pre- 
"  ferential  heir.  The  parties  are  Makkatayam  Thiyyas  of  Calicut." 

[441]  The  Subordinate  Judge  did  not  record  a  finding  on  the  first 
issue;  as  to  the  second  issue,  he  found  that  the  plaintiff  had  not  been 
divorced  by  her  husband  Raman;  and  as  to  the  third,  that  the  plaintiff 
was  not  entitled  to  succeed  to  the  properties  left  by  her  son  in  preference 
to  hjs  widow,  the  defendant.  He  accordingly  dismissed  "the  suit  with 

costs.  

'  *  Appeal  No.  50  of  1895. 


Vl.J  KCNNI   PENNTJ    V.    CHIRUDA 
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Plamtiif  appealed. 

Govindan  Nambiar,  for  appellant.  A 

Mr    Kri8hnan,~fo\  respondent.      "  AUG./. 

The  Court  (COLLINS,   C    J  ,  and  PARKER,  J  )  made  the  following  APPEL 

ORDER  —  The  Subordinate  Judge  has  decided  the  suit  on  the  ground 
that,  in  the  absence  of  proof  of  a  special  custom,  the  ordinary  Hindu  law 
must  be  followed,  and  hence  that  the  widow  will  succeed  in  preference  to 
the  mother  19  M.  440 

But  he  holds  at  the  same  time  that  the  family  piopeity  belonging  fco 
Raman  and  Sankaran  was  impaitible  on  the  strength  of  the  decision  In 
Raman  Menon  v  Chathunm  (I)  If  this  be  so,  a  special  custom  in  devia- 
tion of  the  ordinal  y  rule  of  Hindu  law  has  so  far  been  pioved 

The  question  then  arises  —  if  the  property  be  held  as  tarwad  propeity 
in  the  marurnakkathayam  sense  —  who  is  to  hold  it  on  tjie  death  of  the 
last  male?  Is  it  the  Senior  surviving  female,  the  propeity  being  imparti- 
ble, or  the  widow  of  the  last  male-holder  as  in  Hindu  law?  When  once 
the  Hindu  law  has  been  deviated  fiom  as  to  the  nature  of  the  property, 
it  may  be  that  the  succession  would  go  as  in  a  taiwad  Sec  Ranchau  v 
Perachi  (2) 

We  think  the  following  issues  should  be  tried  — 
•         (1)  Was  the   propeity  held  by  Raman   and   Sankaran   an  impartible 

tavwad  pioperty? 

(2)  If  so,  does  the  succession  puss  on  the  death  of  the  survivor 
to  his  widow,  01  to  the  senior  female  in  the  family,  or  to 
both  ? 

There  should  also  be  a  finding  on  the  first  issue, 
Further  evidence  may  be  taken. 

The  findings  will  be  leturned  in  three  months  from  the  date  of  the; 
leccipt  of  this  order,  and  seven  days  will  be  allowed  for  filing  objections 
after  the  findings  have  been  posted  up  m  this  Couit 

[442]  In  compliance  with  the  above  order,  the  Subordinate  Judge 
submitted  the  following. 

FINDING  —  I  am  directed  to  tr>  the  following  two  additional  issues 
"  and  to  submit  my  findings  thereon,  and  also  on  the  first  i^sue  tried  at  the 
"  original  hearing  — 

14  (1)  Was  the  piopeit\   held  by  Raman  and  Sanka  an  as  impaitible 

tarwad  pioperty? 

11  (2)  If  so,  does  the  succession  pasB  on  the  death  of  the  suivivor  to 

his  widow-  ,   or  to  the  senioi1  female  in  the  family,   01   to  both? 

"  Plaintiff  sues  for  a  declaration  that  she  is  entitled  to  succeed  to  tin; 

"  plaint  pioperty   left   by   her  late  husband   Raman   and   inherited   on  his 

"  death  by   their  son  Snnkaran,   who  died  m  July-August   1893      Plaintiff 

"  states  (and  the  defendant  admits)  that  the  piopeity  belonged  to  Raman 

"  as  his  self-acquired  property   (see  paragraph   1   of  the  plaint)      It  is  the 

"  case  of  noithoi  party  that  the  property  was  held  by  Raman  and  his  son 

"  Sankaran    jointly    \\hethri1    as    impart  hie   tarwad    proper  tv    01    othei\ubo 

"  The  son  inherited  the  pioperty  on  the  death  of  his  fathei,  its  sole  owner 

11  The  argument  seems  to  be  that  in  the  hands  of  Sankaran  the  pro- 

"  perty  was  family  propeity,  i  e  ,  propeity  belonging  to  the  family  of  his 

11  father    Raman,    who    was    its    sole    owner,    and    that,    ae    such    family 

"  property,    it  -was   impartible   tarwad  property      On   Raman's   death,    his 

11  family    consisted    of    his   widow,    the   plaintiff,    and    his    son    Sankaran, 

(i)  17  M,  184  (*)   15  M    281 
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1JKK  "  deceased  husband  of  defendant.    The  son  inherited  the  estate,  subject, 

»W  ,«  of  courge>    £0  the   interest  possessed   by  the   widow   in   her   deceased 

AUG</'  "  husband's  property.    To  this  extent  the  property  must  be  deemed  to 

T~T  "  have  been  held  by   Sankaran  as  family  property. 

APPEL-          ,,  It  hftg  beeii  held  that  among  Makkatayam  Thiyyas  of  Calicut  there 

rw         "  can  ke  no  compulsory  partition  of  family  property — Raman  Menon  v. 
CIVIL.     t(  Ctiathunni  (I).     In  the  present  case  the  defendant  attempts  to  prove  that 
i«  M  440    "  Petition  is  enforcible,  but  there  i&  no  satisfactory  evidence  as  to  the  cus- 
'  *;  torn.     Defence  witnesses  6,  7  and  8  depose  that  partition  can  be  enforced, 
"  but  the  8th  witness  gives  no  instances  of  such  partition,   and  though 
"  the  remaining  two  witnesses  refer  to  some  cases,   their   evidence   can 
[443]  hardly  be  accepted  as  sufficient.     The  omission  to  call  the  parties 
to  any  such  partition  or  their  successors  is  not  explained.     Defendant 
cites  three  cases  in  which  partition  has  been  decreed  by  Courts,  but  these 
are  inconclusive.     One  is  a  case  of   1876   (Exhibit  XIX)   in   which  an 
arbitrator's  award  was  ordered  to  be  passed  into  a  decree  of  Court.     In 
the  other  two  cases  (of  1887)  in  which  partition  was  decreed  no  question 
appears  to  have  been  raised  as  to  the  right  to  Seek  compulsory  parti- 
11  tion.     I  am  of  opinion  that  the  evidence  adduced  in  this  case  is  insuffi- 
"  cient  to  support  a  finding,  in  opposition  to  the  ruling  quoted  above,  that 
"  partition  is  enforcible  in  respect  of  the  property  in  dispute  in  this  caSe. 
44  It   follows,    therefore,    that   the   plaint   property   which   belonged   to 
"  Raman  as  his  separate  property,  and  inherited  on  his  doath  by  his  son 
"  Sankaran,   was  held  by  the  latter  subject  to  the  interest  of  his  widow 
"  the  plaintiff.     Now  what  is  the  nature  of  plaintiff's  interest  in  the  pro- 
1 '  perty  ?     It  can  scarcely  be  contended  that  property  left  by  a  Makkatayam 
"  Thiyya  belongs  to  his  widow  and  son  jointly.     The  very  term  rnakkata- 
"  yam  signifies  that  the  '  day  am  '  or  succession  belongs  to  the  '  magan  ' 
41  or  son. 

44  Assuming  for  the  sake  of  argument  that  the  plaint  property  was 
"  held  by  Eaman  and  Sankaran  as  impartible  tarwad  property,  and  that 
"  on  the  death  of  the  former  the  latter  took  it  as  the  survivor,  the  question 
14  is  whether,  on  the  death  of  the  survivor,  is  descends  to  his  widow,  or  to 
11  her  and  to  her  mother-in-law,  or  to  the  senior  of  them.  Is  there  any 
"  custom  governing  the  succession?  Neither  party  has  cited  any  decision 
"  bearing  on  the  point.  The  oral  evidence  in  the  case  is  not  important. 
* 'Plaintiff's  witnesses  depose  that  the  property  left  by  the  son  belongs  to 
"  the  mother  in  preference  to  the  widow.  On  the  other  hond,  the  defend- 
11  ant's  witnesses  state  that,  according  to  custom,  the  widow  takes  the 
"  estate  to  the  exclusion  of  the  mother.  Plainiff's  witnesses  give  no 
"  instances  of  the  succession  of  the  mother  in  preference  to  the  widow. 
Defendant's  witnesses  3,  6  and  7  do  refer  to  some  instances,  but  the  parties 
11  concerned  have  not  been  called.  I  am  unable  to  hold  that  this  evidence 
"  is  sufficient  to  prove  the  custom. 

*4  In  these  circumstances,  it  appears  to  me  that  the  question  has  to 
"  be  decided  on  general  principles  assisted  by  any  judicial  decision  in  the 
"  case  of  communities  similarly  situated.  In  [444]  Malabar  the  bulk 
"  of  the  population  (chiefly  Nayars)  follow  the  marumakkathayam 
"  law  of  inheritance  under  which  the  tarwad  holds  the  property  as  im- 
11  partible  family  property.  The  Nambudri  Brahmans,  who  are  of  course 
"  subject  to  the  Hindu  law  of  inheritance,  have,  since  their  settlement  in 
"  Malabar,  adopted  special  customs  modifying  the  Hindu  law  rules  in 

(i)  17  M.  184. 
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certain    matters      They    have,    for   instance,    adopted   the    local    rule    of       1896 
"  impartiality  of  family  property      The  makkatayam  Thiyyas  of  Calicut     ^uc 

are  .also  held  to  have  adopted  that  rule,  but  the  fundamental  basis  of        1 

the  makkatayam  or  Hindu  law  of  inheritance,  viz  ,  that  the  succession  APPLL 
belongs  in  the  firbt  instance  to  males  (magans  or  sons)  to  the  exclusion  LATE 
of  females,  does  not  appear  to  have  been  abandoned  by  either  com-  ClVIL. 

munity   in    favour   of   the   marumakkathayam   rule,    according   to    which        , 

male  and  female  members  have  equal  rights  to  family  property  Thus,  19  M 
even  where  a  widow  was  the  sole  surviving  member  of  a  (Nambudn) 
family,  it  was  held  that  she  is  not  at  liberty  to  alienate  the  family 
property  at  liar  pleasure,  and  that  it  is  not  at  her  absolute  disposal — 
Vaaudcvan  v  The  Secretary  of  State  for  India  (I)  This  ruling  implies 
that  the  widow  has  no  equal  rights  of  property  with  males  I  do  not 
"  see  why  the  principle  upheld  in  this  ruling  in  the  case  of  Nambudhs 
should  not  be  held  to  apply  to  makkatayam  Thiyyas  of  Calicut,  who, 
though  subject  to  the  Hindu  law  rule  of  succession  from  father  to  son 
(makkatayam),  have,  like  the  Nambudris,  adopted  the  marumakkatha- 
yam rule  ot  irnpaitibihty  ot  family  propeity 

"  The  position  of  females  being  thus  substantially  that  of  females 
11  under  the  oidmary  Hindu  law,  and  the  inheritance  being  found  to  belong 
i1  to  rnale&  to  the  exclusion  ot  females,  it  is,  I  think,  reasonable,  to  hold 
11  that  the  widow  takes  the  inheritance  in  preference  to  the  mother 

"  I  find,  then,  that  the  plaint  property  was  not  held  by  Raman  and 
'*  Sankaran  as  their  joint  tarwad  property,  though  among  these  people  joint 
"  family  propeity  would  be  impartible  (first  issue),  and  that,  on  the  death 
"  of  Sankaian,  the  succession  passed  to  his  widow  the  defendant  (second 
"  issue  ) 

11  I  have  now  to  record  my  finding  on  the  fiist  issue  raised  at  the 
11  original  trial,  viz  ,  whether  the  suit  for  a  mere  declaration  of  [443J  title 
11  is  maintainable  I  find  that  the  suit  is  not  maintainable  Plaintiff's 
"  own  sixth  witness  states  that  the  property  is  held  by  defendant  Defence 
11  first  witness,  Chathu  Kutti,  who  has  been  karyastan  since  Sankaran 'a 
"  time,  deposes  that  defendant  is  in  possession,  and  that  the  taxes  due  on 
"  the  property  are  paid  by,  or  in  behalt  of,  defendant  Defendant's  brother 
"  (ninth  witness),  who  manages  her  affairs,  gives  evidence  to  the  same 
"  effect  This  evidence  is  amply  suppoitcd  by  documentary  evidence 
"  Immediately  after  Sankaian's  death,  the  defendant  appears  to  have 
"  paid  assessment  (sec  levenue  icceipts  V)  and  granted  leases  (see  Exhibits 
"VI  to  XII)  in  respect  of  his  properties  The  patta  has  also  been 
"  transferred  to  defendant's  name  (Exhibits  XIII  to  XV)  Plaintiff  is 
11  thus  in  a  position  to  seek  fmther  relief  than  a  mere  declaration,  and  her 
11  suit  is  unsustainable 

This  appeal  coming  on  again  for  final  hearing  on  return  to  the  order 
of  this  Court  dated  30th  January  1896,  the  Couit  delivered  the  following 

JUDGMENT 

There  being  no  memorandum  of  objections,  we  accept  the  findings 
and  dismiss  the  appeal  with  costs, 


(0  li  M    157 
1045 


Id  Mud.  446  INDIAN  DECISIONS,  NEW  SERIES  [Vol. 

W  M.  445. 

AUG.  21.  APPELLATE  CIVIL. 

APPEL-  Before  Mr.  Justice  Shephard  and  Mr.  Justice  Davies. 

LATE  

CIVJL.  ZAMINDAR  OF  VALLUR  AND  GUDUR,   Plaintiff  v.   ADINARAYUDU, 

19MT445.  Defendant.*     [21st  August,   1896.] 

Cnil  Procedure  Code,  Section  649 — Provincial  Small  Cause  Court's  Act~~Act  IX  of 
1887,  Section  35  (i) — Withdraival  of  powers — Chil  Courts  Act— Act  III  of  1873 
'    (Madras),  Section  28. 

Under  Madras  Act  III  of  1873,  Section  28,  a  Munsif  was  invested  with  the 
powers  of  a  Small  Cause  Court's  Judge  for  the  trial  of  suits  cognizable  by 
such  Court  up  to  Rs.  200  in  value.  Subsequent  to  decree  but  prior  to  execution, 
his  powers  as  Small  Cause  Court's  Judge  were  withdrawn  by  notification  in 
the  Gazette: 

^  Held,  that  application  for  execution  must  be  made  to  the  Court  in  which  the 
Srnall  Cause  Court's  jurisdiction  vested  at  the  date  of  the  application. 

FM6]  CASE  stated  under  Section  617  of  the  Code  of  Civil  Procedure 
by  V.  L.  Narasimham,  District  Munsif  of  Musulipatam,  in  original  suit 
No.  482  of  1889. 

The  facts  of  this  case  appear  from  the  letter  of  reference,  which  was 
as  follows: — 

"  This  reference  arose  in  the  matter  of  execution  of  a  decree,  and  the 
"  decision  herein  will  be  a  guide  to  a  lot  of  execution  applications  of  its 
"  kind. 

My  extended  small  cause  jurisdiction  being  withdrawn  by  the  recent 
"  notification  No.  472,  published  at  page  1454,  part  I  of  the  Fort  St. 
"  George  Gazette,  dated  17th  December  last,  and  the  Subordinate  Court 
"  here  being  invested  with  small  cause  jurisdiction  up  to  the  amount  of 
Us.  500  over  this  Munsif,  I  consider  I  am  unable  to  execute  the  decrees 
passed  by  this  Court  on  all  suits  of  a  small  cause  nature,  whether  passed 
"  by  me  under  the  extended  powers  or  by  my  predecessors  on  the  ordinary 
"  side  for  want  of  such  powers.  The  pending  execution  applications  and 
"  those  decree  already  transferred  to  the  ordinary  side,  on  application, 
"  under  Section  223  of  the  Code  being  exceptions  to  the  view.  The 
"  authority  for  this  opinion  i&  Section  649  of  the  Code  and  Section  85  (1) 
14  of  the  Small  Cause  Act  (IX  of  1887) 

"  The  decree-holder's  vakil,  relying  on  the  opinion  of  the  learned 
"  Chief  Justice,  expressed  in  Latchman  Pandch  v.  Maddan  Mohun  Shyee 
"  (1),  a  case  decided  under  Section  649  of  the  Code,  represents  to  me  that 
"  I  have  still  concurrent  jurisdiction  to  execute  all  the  decrees  hitherto 
"  passed  by  this  Court,  and  that  it  is  optional  with  the  decree-holders  to 
"  present  execution  applications  to  this  or  the  Subordinate  Court,  by  the 
"  use  of  the  words  '  shall  be  deemed  to  include  '  in  Section  649  and  '  may 
"  be  had  '  in  Section  35  (1)  of  the  Small  Cause  Act.  This  is  also  the 
"  general  opinion  of  the  Bar,  but  I  do  not  concur  with  them. 

"It  is  clear  from  the  notification  quoted  above  that  my  extended 
"  small  cau£e  jurisdiction  has  ceased,  and  when  there  is  such  cessation 
"  the  Subordinate  Court  vthich  was  invested  with  such  jurisdiction  must, 
"  I  think,  be  decided  hereafter  to  be  the  only  proper  Court  empowered  to 
"  deal  with  all  execution  applications  connected  with  suits  of,  a  small  cause 


*  Referred  Case  No.  4  of  1896. 
(0  6  C.  513- 

lOclO 


ZAMINDAK   OF   VALLUR   &   QUDUR   V.   ADltfARAYUDU          10  Mad.  440 

"  nature,   being  above  Bs.   50  in  value.     The   application   under  reference 

"  being  one  of  [M7]  them,  I  have  passed  orders  thereon,  contingent  upon    ^UG  21 

11  the  opinion  of  the  High  Court,   referring  the  party  to  the  Subordinate    " 

"  Court'  APPEL- 

It  is  difficult  to  reconcile  with  the  context  the  opinion  of  the  Chief       LATE 

Justice  quoted  above,  and  I  do  not  understand  how  a  Couit  will  be  able      ^ 

to   exercise    a   jurisdiction   which   is   withdiawn,    the    jurisdiction   of    the       

Judge  being  that  of  the  Court  It  19  incongruous  to  construe  that  two  19  M  445 
Courts  would  have  concurrent  junsdiction  when  that  of  one  Couit  1mb 
ceased,  and  in  the  same  reported  case  Justice  Field  took  ,i  diffeient  viovv , 
"  to  wit,  that  if  the  jurisdiction  of  one  Court  had  ceased,  the  other  Couit 
would  have  jurisdiction  (vide  last  para  ol  page  515  of  the  same  case), 
this  view  being  against  concuiient  jurisdiction 

The  facts  of  that  case  were  different  fiom  the  piesent  Theie  tlic 
territorial  junsdiction  was  in  question,  and  in  fact  there  v\  as  no 
change  of  Court,  excepting  a  few  modifications,  such  is  its  removal  to 
another  station,  and  it  was  the  self-same  Munsif  and  the  self-same 
Court  But  heie  pecuniary  junsdiction  is  in  question,  and  I  believe  m^ 
piesent  case  may  be  taken  as  an  example  of  the  cessation  of  junsdiction, 
the  peculiar  one  given  at  page  519  of  the  leport  not  being  exhaustive  but 
'.'  permissive 

"  I  would  not  have  referred  this  case  but  for  the  doubt  entertained 
by   me   being   one   of    general   applicability      I    could   not    also   find   any 
11  Madras  reported  case  on  the  subject       I  therefoie  beg  to  know  the  deci- 
sion of  the  Honourable  High  Court  upon  the  following  point   — 

"  Whether  this  Court's  jurisdiction  to  execute  the  decrees  passed  by 
"it  in  all  Suits  of  small  cause  nature,  whether  passed  undei  extended 
"  powers  or  on  the  ordinary  side,  has  ceased  on  account  of  the  estabhsh- 
"  ment  of  the  Suboidmate  Court  with  small  cause  junsdiction,  or  whether 
11  this  and  the  Subordinate  Court  have  concurrent  jurisdiction  in  respect 
"  to  those  decrees? 

"  My  own  opinion  is  that  this  Court's  jurisdiction  to  deal  with  such 
"  execution  applications  has  ceased,  unless  tiansf erred  to  it  under  Section 
"  223  of  the  Code,  and  that  this  and  the  Suboidinate  Couit  have  no  con- 
11  current  junsdiction 

Pal  ties   were   not    represented 

JUDGMENT 

As  regaids  Suits  tr  ed  by  the  Munsif  under  the  extended  small  cause 
jurisdiction,  winch  is  now  \\ithclia\\n,  we  [448 1  are  of  opinion  that  exe- 
cution proceedings  in  such  suits  must  be  had  in  that  Couit  in  winch  the 
jurisdiction  now  vests,  that  is  the  Suboidinate  Judge's  Court 
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AN^.  APPELLATE  CIVIL. 

APPEL-                    Before  Sir  Arthur  J.  H.  Collins,  Kt.y  Chief  Justice,  and 
LATE                                                      Mr.  Justice  Parker. 
CIVIL.  

7i"M.  SKSHAGIRI  RAU  AND  OTHERS  (Plaintiffs),  Appellant  v.  KAMA 

444-16  KAU  AND  ANOTHER  (Defendants),   Respondents.* 

M.  L.  J.  [23rd  January,  1896.] 

Letters  Patent,  Clause  12— Jurisdiction  of  High  Court — Immoveable  property  situated 
outside — Moveable  property  situated  ivithin  the  jurisdiction — Leave  granted  by 
Registrar 

Where  the  plaintiffs  brought  a  suit  for  their  share  of  family  property  consist- 
ing of  land  situated  outside  the  jurisdiction  of  the  High  Court  and  for  move- 
ables  situated  within,  leave  having  been  granted  by  the  Registrar- 

Held,  that  the  High  Court  had  no  jurisdiction  as  to  the  lands,  and  that  the 
suit  must  be  dismissed  as  to  them : 
Held,  further,  that  leave  to  sue  had  been  wrongly  granted  by  the  Registrar. 

[F.,  29  C.  415  (322),  R.,  22  B   922  (926);  27  M.  157  (160);  28  M.  116  (222).] 

APPEAL  against  the  judgment  of  Shephard,  J.,  sitting  on  the  original 
side  of  the  High  Court  in  civil  suit  No.  147  of  1894. 

The  facts  of  the  case  were  as  f  ollojvs :  — 

This  suit  was  brought  on  the  original  side  of  the  High  Court, 
Madras,  by  the  first  plaintiff  and  his  two  sons,  plaintiffs  Nos.  2  and  3,  to 
recover  his  share  in  the  ancestral  property  of  his  late  father  Cumbam 
Narasinga  Rau.  On  the  death  of  his  said  father,  plaintiff's  brother 
Cumbam  Subba  Rau,  since  deceased,  took  possession  of  and  managed  the 
family  property  until  his  death.  After  the  death  of  Cumbam  Subba  Rau, 
the  property  came  into  the  possession  of  his  widow,  the  second  defendant. 
The  first  defendant  is  the  son  of  Cumbam  Subba  Rau  (deceased). 

The  plaintiffs  demanded  their  share  from  the  defendants  on  19th 
January  1891  of  the  family  property  consisting  of  immove-  [W9]  able 
property  situated  in  the  Godavari  and  Cuddapah  Districts  and  certain 
moveable  property  as  specified  in  the  plaint  and  schedule  situated  within 
the  jurisdiction  of  the  High  Court. 

Leave  was  granted  to  the  plaintiff  to  sue  in  the  High  Court  by  an 
order  of  the  Registrar,  dated  21st  August  1894. 

The  material  portion  of  Clause  12  of  the  Letters  Patent  is  as  fol- 
lows:— '*  And  we  do  further  ordain  that  the  said  High  Court  of  Judicature 
"  at  Madras,  in  the  exercise  of  its  ordinary  original  civil  jurisdiction,  shall 
"  be  empowered  to  receive,  try  and  determine  suits  of  every  description, 
11  if  in  the  case  of  suits  for  laud  or  other  immoveable  property,  such  land 
"  or  property  shall  be  situated  or  in  all  other  cases  if  the  cause  of  action 
"  shall  have  arisen,  either  wholly,  or,  in  case  the  leave  of  the  Court  shall 
"  have  been  first  obtained,  in  part,  within  the  local  limits  of  the  ordinary 
"  original  jurisdiction  of  the  said  High  Court  or  if  the  defendant  at  the 
"  time  of  the  commencement  of  the  suit  shall  dwell,  or  carry  on  business 
"  or  personally  work  for  gain  within  such  limits." 

On  fche  suit  coming  on  for  settlement  of  iswies  on  the  7tSi  March  1894 
Sesha'giri  Aiyar  for  defendants  took  the  ( preliminary  objection  that  the 

*  Appeal  No.  48  of  1895. 
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High   Court   had   no   jurisdiction  to   try   the   suit   under   Clause   12   of   the 
Letters  Patent  as  far  as  immoveable  property  was  concerned,  inasmuch  as 
no  portion  of  the  unmoveable  property  sued  for  was  situated  within  the/ 
jurisdiction  of  the  High  Court      He  further  contended  that  the  leave  tcJ   A 
sue  was  improperly  granted  by  the  Registrar  and  ought  to  be  set  aside  "„" 

S  Subramania  Ayyar,  for  the  plaintiffs  contended  that  the  Couit  had 
jurisdiction  and  that  the  case  was  provided  for  by  the  words  "  in  all 
other  cases  "  _-. 

SHEPHAHD,    J. — This   suit   is   brought   by   the  plaintiff   against   the   son      448-6 
and  widow  of  his  late  brother  Subba  Rau  to  recover  his  share  of  the  faigily     M.  L.  J 
property      The  defendants  are  said  to  reside  m  Madras  and  the  property         I*- 
consists   of  cash   and  other  moveables,   and   also  of  lands  situated  in  the 
Godavan  District      Leave  has  been  obtained  under  Clause  J2  of  the  Letters 
Patent  to  institute  the  suit  in  the  High  Court      It  is  objected  on  behalf  'of 
the  defendants  that,  inasmuch  as  the  only  immoveable  property  concerned 
is   outside   the   limits   of   the  jurisdiction   of   the   Court,    the   Court   has   rro 
jurisdiction  m  respect  of  it  and  leave  ought  not  to  have  been  granted 

[450]  The  question  turns  upon  the  construction  of  Clause  12  of 
the  Lettc-is  Patent  It  is  clear  upon  the  decided  cases  Prasanna  Maiji 
Dasi  v  Kadambmi  Daai  (1)  and  Jagadamba  Dasi  v  Padmamqni  Da,si  (2) 
•that  the  provision  as  to  leave  applies  as  well  to  the  case  of  land  situated 
not  wholly  within  the  local  limits  as  to  the  case  of  causes  of  action  not 
wholly  arising  within  those  limits,  and  that  it  is  not  restricted  to  the 
former  case  as  it  might  seem  to  be  at  first  sight  In  the  present  case, 
there  being  no  immoveable  property  within  the  jurisdiction,  it  is  manifest 
that  leave  could  not  properly  be  granted,  and  that  the  Court  could  not 
assume  ]uiisdiction,  unless  there  were  other  property  involved  as  the 
subject  matter  of  the  same  cause  of  action 

Now  as  I  read  the  clause  with  the  aid  of  the  interpretation  put  upon 
it  by  the  abovernentioned  cases,  it  may  be  paraphrased  as  follows  — The 
Court  has  jurrsdiction  in  respect  of  land  situated  wholly  or  subject  to  the 
proviso  as  to  leave  in  respect  of  lands  Situated  partly  within  the  local 
limits,  "  in  all  other  cases  "  it  has  jurisdiction,  if  the  cause  of  action  has 
arisen  wholly  or  subject  to  the  proviso  as  to  leave,  if  the  caufto  of  action 
has  in  part  arisen  within  such  limits,  I  think  that  the  phrase  "  in  all  other 
cases  "  must  be  read  as  excluding  the  case  mentioned  in  the  immediately 
preceding  Sentence,  that  is  the  case  of  suits  for  land — and  ^hat,  therefore, 
the  provision  as  to  leave  when  applied  to  a  case  in  which  the  cause  of 
action  has  not?  wholly  arisen  within  the  local  limits  must  relate  to  cases 
other  than  those  of  suits  for  land  If  this  be  the  correct  view,  leave 
could  not  rightly  be  granted  in  the  present  case,  because  the  suit  IB  in 
part  a  suit  for  land  Although  the  cause  of  action  may  have  arisen  in 
part  within  the  local  limits,  the  case  is  not  within  the  category  of  "  other 
cases  "  and,  therefore,  tho  provision  as  to  leave  does  not  apply 

This  interpretation  of  the  clause  is  in  accordance  with  the  decision 
of  West,  J  ,  in  Jairam  Narayan  Raje  v  Atmaram  Narayan  Rajc  (3) 

Accordingly  I  must  hold  that  leave  ought  not  to  have  been  granted, 
and  that  the  suit  must  be  dismissed  so  far  as  regards  the  land 

Plaintiffs  appealed 

[481]  Subramania  Ayyar,  for  appellants 

Seshagm  Ayyar,  for /espondents, 

(r)  3  BLROC    85,  (2)  6  BLR    686 

(3)  4  B   482 
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JAN,  23.  We  agree  \\ith  the  learned  Judge  in  the  construction  he  has  placed 
on  Clause  12  of  the  Letters  Patent.  No  portion  of  the  immoveable  pro- 

APPEL-  perty  i8  situated  in  Madras  and  therefore  leave  to  sue  in  the  High  Court 
LATE  couid  not  be  granted.  The  appeal  is  dismissed  with  costs. 

l7M.  19  M.  451  (P.C.)=23  IA.  1Z8=«  MJ-J.  149=7  S«r.  P.C.J.  »3. 

44S=«  PRIVY  COUNCIL. 

I* J*        .  PRESENT  : 

Lords  Watson,  Uobhouse,  and  Davey,  and  Sir  R.  Couch. 
[On  appeal  from  the  High  Court  at  Madras.] 

MUTTUVADUGANADUA     TfiVER,     Plaintiff     V.     PERIASAMI     TjBVAlt, 

Defendant.     [17th  and  27th  June,    1896.] 
Mitakshara  law  of  inheritance—Impartible  zamindart 

Heritage  to  an  impartible  zamindari  is  to  be  traced  according  to  the  ordinary 
rules  of  the  Hindu  law  of  inheritance,  unless  some  further  family  custom 
exists,  beyond  the  custom  of  impartibihty,  although  the  estate  will  be  in  the 
possession  of  only  one  heir  at  a  time.  0 

It  was  contended  for  the  appellant  that,  in  tracing  the  right  heir  to  the 
proper  stock  entitled  to  the  inheritance,  a  rule  was  applicable  to  an  impartible 
estate,  different  from  that  applied  to  a  partible  one ;  and  that  when  once  the 
heritage  to  an  impartible  estate  had  become  obstructed,  on  the  death  of  each 
successive  owner  the  true  successor  was  the  heir  of  the  last  owner  of  the 
originally  unobstructed  estate,  though  this  did  not  apply  to  a  partible  estate 
But  for  such  a  distinction  no  authority  was  cited,  nor  any  principle  suggested ; 
and  it  was  riot  upheld. 

The  parties  to  this  suit,  first  cousins  once  removed,  contested  the  right  to 
inherit  an  impartible  zamindari,  which  had  been  acquired  by  their  common 
ancestor,  who  had  left  two  daughters  by  two  different  wi\es.  The  plaintiff 
was  the  son  of  the  younger  daughter,  the  defendant's  father  was  the  son  of 
the  elder.  The  younger  half-sister  survived  the  elder,  and  in  1863  was  judicially 
declared  to  ha\e  inherited  alone  the  impartible  7amindari.  On  her  death  the 
elder  daughter's  son,  in  litigation  ending  in  i88r,  made  good  his  title  to  the 
impartible  zamindan,  being  the  descendant  in  the  elder  line  • 

Held,  that  this  son  of  the  elder  daughter  became,  as  the  last  male  owner, 
the  stock  from  which  descent  had  now  to  be  traced,  and  that  the  ancestor  was 
no  longer  that  stock.  And  fold,  that  the  son  of  this  last  male  owner  had  a 
title  to  [4S2]  the  zamindari  on  his  father's  death  in  consequence  of  the  full  and 
complete  ownership  of  the  latter,  who  had  himself  become  a  fresh  root  of  title. 

This  decision  disposed  of  the  only  question  that  was  argued  on  this  appeal 
But  the  decision  of  the  Courts  below  that  the  plaintiff  could  not  claim  the 
inheritance  in  virtue  of  survivorship  was  also  affirmed.  The  judgment  Mow, 
on  this  part  of  the  case,  was  based  on  this  that  no  family  cc  -parcenary  had 
existed  to  give  rise  to  survivorship,  as  the  sons  of  daughters  could  not  form 
a  family  co-parcenary,  which  could  only  consist  of  the  descendants  of  a 
paternal  ancestor 

APPEAL  from  a  decree  (25th  April  1802)  of  the  High  Court  (1),  affirm- 
ing a  decree  (11th  April  1890)  of  the  District  Judge  of  Madura. 

This  suit  was  commenced  on  the  19th  August  1889  for  the  possession 
by  right  of  inheritance  of  the  impartible  xemindari  of  Shivuganga  in  the 
Madura  District,  the  plaintiff  claiming  the  succession  after  the  late 
zamindar,  Dorai  Hingha  Tevar,  who  died  on  the  19t)i  July  1888,  and 
whose  son  held  the  zamindari  after  him.  The  vmdisputed  fac"ts,  and  the 

issues  framed  in  the  Court  of  first  instance,  appear  in  the  report  of  the 
,  _„__ 
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appeal  in  this  suit  (1)  to  the  High  Court      The  judgments  concurring  in 
the  dismissal  of  the  claim  were  given   by  the  late   Muttusami  Ayyar,   J  ,       JUNE 
c.l.E  ,    and   by   Best,    J      The   latter  of  these   Judges   stated   the   material         27 
facts,  which  also  fully  appeal  in  the  judgment  on  this  appeal  

Since  the  death  of  the  istemran  zemindar,  or  giantee  of  tho  estate  PRIVY 
from  the  Government,  the  line  of  the  descent  of  the  zennndari  had  twice;  CouN- 
been  rectified  by  decisions  of  the  Couits  and  settled  by  then  Lordships  CIL, 

Once  in   1863,   when  in   Kattama  Natchiar  v      The     Zamnidai     of    Slur  a- 

ganga  (2),   the   \ounger  daughtei   of   the  lytemran   zamindar   \\  as  declaied,    If  M*  451 
by  the  order  of  Her  Majesty  in  Council,   the   tiue  heiress      And   again  , in     ^t'9'2/ 
1881   \\hen  Dorai  Singha  Tevar,   son  of   \rela,  the  rider  sistci  of  Kattama,      jjg^ 
on  the  death  of  the  latter  in   1887,  uas  declaied,  b>   oidei   from  the  same      M.LJ. 
authority,    in   MiLthuvadityanadha   Tevar   v     Doia\   Singha   Ti'var   (X]   to  be      149-7 
heir  '      Smr.   P.C. 

The  principal  questions  raised  on  the  piesent  appeal  weic  whether  *•  83- 
under  the  Mitakshara  in  force  in  the  Carnatic  the  heritage,  to  Shivaganga, 
was  to  be  tiaced  from  the  last  male  ownei  uho  was  father  of  the  defend- 
ant, or  from  the  istemian  zemindar,  the  ancestor  common  to  the  parties, 
but  to  whom,  the  appellant  his  grandson,  tracing  to  him  a=;  maternal 
grandfather,  v\as  one  step  [453]  neaier  than  Mas  the  respondent,  \\lio 
was  his  great -grandson  The  appellant  \\  as  son  ol  the  \oungei  of  the 
ancestoi's  daughters,  and  the  lespondent  was  grandson  of  the  elder 
daughtei  A  question,  not  argued  upon  this  appeaf,  but  decided  below 
against  the  present  appellant,  \\HR  whether  upon  the  death  ol  Kattama 
Natchiar,  the  /emmdaii  had  devohed  upon  Dorai  Singha  Tevai  and  the 
appellant,  as  joint  family  propeity,  though  held  only  h\  the  loiiner,  so 
(hat  on  his  death  survivoi  ship  would  have  given  the  znmmdan  to  the 
appellant  The  decision  by  the  Courts  in  India  negativing  the  possibility 
of  their  being  co-parcenan  between  Dorai  Singha  Tevar  and  the  appellant, 
on  which  alone  the  latter's  light  of  smvivoiship  could  be  founded,  \\afe 
affirmed  in  the  judgment  of  then  Lordships  on  this  appeal 

The  plaintiff,  Mho  had  been  defendant  in  the  suit  uhu-h  ended  in 
1881  in  favoui  of  his  cousin  Dorai  Singha  Tevai ,  based  his  claim  princi- 
pally on  this, — that  he,  the  plaintiff,  being  the  only  suivivmg  grandson  of 
the  istemran  zemindar,  Gourivallabha  Tevar,  through  the  \ounger  daughtei 
Kattama  Natchiar  (who  died  in  1877  after  having  been  declaied  entitled  to 
the  zammdan  by  older  in  Council  in  1863  (3)  )  \\  as  neaier  to  the  common 
ancestor  than  \\a^  Penasarm,  son  of  Dorai  Singha  Tevar,  and  only  a  great- 
grandson  of  that  ancestor  The  defendant's  written  statement  Mas  that 
by  the  decision  in  1881  his  father  had  been  declaied  full  owner  of  the 
zennndari  and  that  the  hen  v\as  to  be  traced  to  no  one  but  that  oMiier 

On  an  issue  whethei ,  on  the  death  of  Dorai  Singha  Tevar,  succession 
should  be  traced  from  the  maternal  grandfather,  ns  alleged  bv  the  plaintiff 
or  from  Dorai  Singha  himself,  as  contended  bv  the  defendant,  the 
Subordinate  Judge  decided  that,  as  a  daughter's  son  inherited  the  full 
proprietary  right,  on  his  death  his  lieii  succeeded  to  the  estate,  so  that  thp 
defendant  was  entitled  On  anothei  issue,  the  Subordinate  Judge  decided 
that  Dorai  Singha  Tevar  and  the  present  plaintiff  could  not  be  considered 
to  have  been  members  of  any  joint  family,"  possessing  the  estate  in  co- 
parcenary, with  a  right  to  possession  successively  As  the  sons  of  diffei- 
ent  fathers,  4 hey  were  nat  members  of  a  joint  family  Therefore,  there 
was  no  right  by  survivorship  that  could  be  claimed  bv  the  plaintiff 

(I)    16  M    II,  (2)  r,  M    1    A    S39  (3)  8  I,   *    99=3   M    2QO, 


IS  Mad.  454 


INDIAN   DECISIONS,    NEW    SERIES 


[Vol, 


JUNE 
27. 


[461]  A  Divisional  Bench  of  the  High  Court,  composed  of  the  Judges 
above  named,  dismissed  an  appeal  from  the  Subordinate  Judge's  decision 
dismissing  the  suit.  The  judgments  are  reported  at  length  in  the  I.L.R., 
16  Mad,,  11. 

The  plaintiff  now  appealed. 

Mr.  H.  H.  Cozens  Hardy,  Q.C,,  and  Mr,  J.  H,  A.  Branson  appeared 
for  the  appellant. 

Mr.  J.  D.  Mayne,  for  respondent. 

The  following  is  an  outline  of  the  argument  for  the  appellant: — In 
the  circumstances  of  this  impartible  estate,  and  of  this  family,  it  ought  to 
have  been  held  that  Dorai  Singha  Tevar  did  not  constitute  the  true  stock 
of  'descent.  On  his  death  the  appellant  became  entitled  as  the  nearest 
heir  to  the  istemrari  zamindar,  and  as  belonging  to  the  same  class  as 
those  claiming  under  Gourivallabha  Tevar,  who  remained  the  root  of  title. 
Under  the  Mitkshara,  the  estate  which  a  daughter  took  in  property 
inherited  by  her  from  her  father  was  only  a  qualified  estate,  and  on  her 
death  the  property  descended  to  the  heirs  of  her  father,  not  to  her  heirs. 
Chotay  Lai  v.  Chunnoo  Lai  (1). 

There  were  grounds  for  the  contention  that,  when  the  succession  to 
an  impartible  estate  had  once  become  obstructed  by  the  interposition  of  a 
female  in  the  line  of  heirs,  the  impartible  inheritance  remained  obstructed, 
so  that  on  the  deaths  of  successive  owners  the  heir  of  the  obstructed  im- 
partible inheritance  %as  to  be  found  by  tracing  him  from  the  last  male 
owner  of  the  unobstructed  inheritance.  It  was  not  the  argument  that 
this  Applied  to  ordinary  partible  family  estates.  But  it  was  submitted 
that,  in  the  case  of  the  impartible  inheritance  after  the  succession  of  a 
daughter's  son,  the  heritage  had  to  be  traced  back  to  the  last  male  owner. 
Again,  daughter's  sons  taking  as  a  class,  it  should  have  been  held  by  the 
Courts  below  that  all  the  members,  to  the  last  survivor  of  that  class,  should 
be  exhausted,  before  resort  could  be  had  to  another  line.  It  wras  not 
insisted  for  the  appellant  on  the  argument  derived  from  the  law  of  survi- 
vorship which  had  been  disposed  of  below;  the  strength  of  the  appellant's 
case  being  the  necessity  of  tracing  back  to  the  istemrari  xamindar,  as  still 
the  stock  of  descent. 

[485]  Reference  was  made  to  the  Mitakshara,  Chapter  II,  Section  I, 
Verse  1,  and  to  Chapter  II,  Section  II,  Verse  6,  as  to  estates  taken  by 
daughters,  and  daughters'  sons:  and  to  Chapter  II,  Section  III,  citing 
Manu  9,187,  to  the  effect  that  to  the  nearest  sapinda  the  inheritance  next 
belongs. 

Mr.  J.  D.,  Mayne's  argument  for  the  respondent  was,  in  effect,  as 
follows : — A  daughter's  son  took  exactly  the  same  estate  as  if  he  were  the 
son  of  the  last  male  owner;  and  on  the  death  of  that  daughter's  Son, 
the  heir  was  ascertained  by  tracing  to  him.  The  defendant  as  the 
son  Dorai  Singha  Tevar  was  therefore  entitled.  As  to  the  matter  of  the 
obstructed  inheritance,  every  one  taking  after  a  widow  or  a  daughter  took 
an  inheritance  to  which  his  right  was  said  to  have  been  obstructed,  getting, 
as  he  did,  no  title  from  her.  As  one  of  their  Lordships  said,  his  title  was 
neither  from,  nor  through,  but  after  her.  The  inheritance  proceeded  from 
the  last  male  owner,  and  was  to  be  traced  to  the  limits  of  his  progeny. 
Heirship  under  the  Mitakshara  depended  upon  corporeal  affinity;  a  female 
inheriting  for  only  a  limited  purpose  to  discharge  certain  cjuties  to  the 
estate r  That  text  which  said  that  no  woman  tofck  an  inheritance  was  still 

(i)  14  B.L.R.  235=011  appeal  6  I.A.  15, 
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true  in  a  certain  sense,  though  she  represented  it  for  the  time  being,  but 
a  daughter's  son  took  absolutely  ,an  estate  of  inheritance  as  an  heir  of  the 
preceding  male  owner  Reference  was  made  to  Colebr  Dig  ,  494,  and  502, 
Book  V,  Chapter  IX. 

An   early   case   referring   to   this   was   reported   in    Sir   Edwaid   Hyde 
East's    notes    of    cases,     Ram^oy  v,     Tarrachund     (I)    decided    in    1816 
Another  decision  under  the  Mitakshara  in  the  North-West  Provinces  was 
in  Sibta  v,   Badn  Prasad  (2) 

Mr  H  H.  Cozans  Hardy,  Q  C  ,  replied  only  that  he  relied  on  the 
arguments  already  adduced  for  the  appellant 

Their  Lordships'  judgment  wus  delivered  on  the  27th  June  by  LORD 
HOBHOUSE. 

JUDGMENT 

Her  Majesty  in  Council  is  called  upon  to  decide  yet  another  dispute 
arising  out  of  the  Succession  to  the  zemmdari  of  Slnvaganga  The  nature 
of  the  dispute  is  best  stated  by  reference  to  the  pedigree  set  out  in  the 
cafie  of  the  respondent,  who  was  the  defendant  below, — 


[466]  Pedigree. 


GOURIVALLBAA  TEVAR 

Islimrar  Zammdar,  died  1829 

, , .A. 


MUTTUVADUCA     TEVAR. 


Married  2nd  wife. 
Rakk 

Vellai  Nachiar 
died  before  166) 


Dhoraisinga  Tevar 

died  1683 

Zammdar  by  derree  of 
Privy  Council  in  1661 
8  I  A  99 


'  eriaiami 
defendant  and 
respondent  herein 


Married  3rd  wife 
Velu 

I 
Kalama   Nachiar 

died  1877 

Zammdar  by  decree  of 
Privy  Council  1863. 
9  M    I   A  543 


Mul  uvaduRanadha 

Defendent  in  mil 

which  ended  in  1681 

Plmoliff  and  anoellanl 

herein 


Male     line    of     uiurpen, 

ousted  by    decree  of 
Privy   Council     in     1663 
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The  effect  of  the  litigation  which  ended  in  the  year  1863  was  to  estab- 
lish that  the  zemmdari  was  the  self-acquired  property  of  the  istimrar 
zammdar,  and  that  it  devolved  upon  his  younger  and  only  surviving 
daughter  Kattama  m  preference  to  collateral  heirs 

Kattama  died  m  1877,  when  her  son  the  present  appellant,  who  was 
plaintiff  below,  claimed  to  be  entitled  in  preference  to  Dhoraisinga,  the 
son  of  Kattama 's  sister,  who  was  eldest  daughter  of  the  istimavar  zammdar 
In  that  litigation,  which  ended  in  the  year  1881,  it  was  established 
that  though  the  zammdan  was  impartible,  Kattama  took  it  foi  the  ouh- 
nary  Hindu  woman's  estate,  and  that  upon  her  death  it  devolved  not  on 
her  heir  but  on  the  heir  of  her  father 

Dhoraisinga  being  dead,  the  plaintiff  has  preferred  a  fresh  claim  to 
the  zamindan.  He  maintains  that  the  istimrar  zemindar  is  still  the  root 
of  title,  and  that  he,  being  a  grandson,  is  entitled  to  succeed  in  preference 
to  the  defendant  who  is  a  great-grandson  The  defendant  maintains,  that 


(1)2  Motley's  Digest,  79 
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Dhoraisinga  acquired  full  and  complete  ownership,   and  became  a  fresh 
root  of  title,  so  that  the  property  descended  to  his  son. 

Both  Courts  below  have  decided  that  the  defendant's  contention  is 
right.     The  plaintiff's  claim  is  founded  on  the  idea  that  the  present  ques- 
tion is  the  same  as  that  which  arose  on  Kattama's  death.     Then  the  istim- 
rar  zamindar  was  the  root  of  title,  \vhose  heir  was  to  be  sought,   there- 
fore it  is  argued  he  is  so  now.     That  [467]  argument  loses  sight  of  the 
difference    between    the    imperfect    or   obstructed    heritage    of    a    female, 
and   the  full   heritage  of  a   male   successor.     It  is  not   disputed   by  the 
appellant's  counsel  that,  if  the  property  were  partible,  Dhoraisinga  would 
have  taken  an  absolute  ownership  constituting  him  a  new  stock.     But  it 
is  contended  that  a  different  rule  is  applicable  to  an  impartible  estate,  and 
that  if  the  inheritance  of  such  an  estate  once  becomes  obstructed,  it  is 
always  obstructed,  so  that  on  the  death  of  each  owner  the  true  successor 
is  the  heir  of  the  last  unobstructed  owner.     They  have  not  produced  am 
authority,   nor  suggested  any  principle  for  such   a  distinction.     When   an 
estate  is  impartible  it  is  enjoyed  in  a  different  mode  from  that  prescribed 
by   the  ordinary  Hindu  law;  but  the  inheritance  is  to  be  traced  by  the 
same  mode,  unless  some  further  family  custom  exists  beyond  the  custom 
of  impartibility. 

Thei**  Lordships  do  not  discuss  the  question  of  survnorship,  because 
Mr.  Cozens  Hardy  distinctly  stated  he  rests  his  claim  not  on  survi- 
vorship between  the  plaintiffs  an'd  Dhoraisinga,  but  on  the  plaintiff's 
greater  proximity  to  the  true  root  of  title.  But  on  botli  points  they 
express  their  agreement  with  the  learned  Hindu  lawyer  who  presided  at 
the  hearing  of  this  case  in  the  High  Court,  and  whose  services  have  recentlv 
been  lost  to  that  Court. 

Their  Lordships  will  humbly  advise  Her  Majesty  to  dismiss  the  appeal. 
The  appellant  must  pay  the  costs. 
Appeal  dismissed. 

Solicitor  for  the  appellant:  Mr.  R.  T.  Tanker. 
Solicitors  for  the  respondent:  Messrs.  Law  ford,  Waterhousc  <f  Lawford. 


19  M.  458. 

[468]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Snbramania  Ayijar. 


PAKIAM  PILLAI  (Petitioner),  Appellant  v.  INNASI  FFRNAND 

(Counter-Petitioner),   Respondent.* 
[12th,  17th  March  and  14th  September,  1896.] 

Imlian  Succession  Act — Act  X  of  1865,  Sections  246,  261 — Application  for  letters  of 
administration — Caveat  or  propounding  a  will — Effect  of  withdrawal  of  previous 
application  for  probate  of  same  will  without  leave  to  apply  again — Civil  Procedure 
Code,  Section  373. 

Where  a  person  applied  for  probate  of  a  will  but  withdrew  the  application 
before  the  proceedings  became  contentious. 

Held,  that  he  was  entitled  as  caveator  to  propound  the  same  will  in  opposi- 
tion to  an  application  for  grant  of  letters  of  administration  to  thfe  estate  df  the 
deceased : 

*  Appeal  against  Order  No.  166  of  1895. 
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Held  further,  that  though  the  provisions  of  the  Civil  Procedure  Code  are       fegffcf 
applicable   to    suits   under   Act   X   of    1865    Section  261,    still   m   the   present     C£.Tl* 
case,  the  application  for  probate  had  been  withdrawn  before  the  proceedings     OKF'  "' 
became   contentious   and    ihat,   therefore    Section   .373,    Civil    Procedure    Code,       —  *- * 
was   not   applicable  ~APPtL» 

[R,  12  CL  J    185  (188)  =  14  CWN  924=7  Ind   Cas    126]  LA*l£ 

APPEAL    against    the    order    of  B    Macleod,  Acting  District  Judge  of     CIV|L- 
Tinnevellv,  passed  on  certificate  petition  No.  15  of  1895  

The  facts  of  this  case  were  as  follows. —  WM.4Si. 

The  petitioner,  the  husband  of  one  Santhai  Kurusal,  wuo  died  on  16tii 
December  1893,  applied  for  a  grant  of  letters  of  administration  to  her 
estate  under  Section  246  of  Act  X  of  1865.  The  counter-petitionei 
entered  a  caveat  and  claimed  probate  of  a  will  alleged  to  have  been  execut, 
ed  by  tho  deceased  on  the  day  ot  hei  death  Probate  of  this  will  had 
been  applied  foi  a  month  after  her  death,  but  the  petition  was  withdrawn 
without  obtaining  the  leave  of  the  Court  to  apply  again  On  the  present 
petition,  the  District  Judge  ordeied  that  probate  of  the  will  do  ibsue  to 
the  counter-petitioner  with  costs 

The  petitioner  appealed 

Sundara  Ayyar,  tor  appellant 
,    Eamaknahna  Ayijar  and  Seahachanar,  for  respondent 

[459]  ORDER  — The  first  ob]ection  urged  on  behalf  of  the  appellant 
was  that,  ns  the  respondent  (caveator)  to  whom  probaie  of  the  will 
propounded  by  him  wns  granted  by  the  District  Court  had  withdrawn 
without  the  leave  of  the  Court  to  apply  again  a  previous  petition  foi 
probate  of  the  same  will,  he  was  precluded  from  making  the  present 
application  That  the  respondent  did  apply  once  before  id  not  disputed, 
though  the  application  itself  has  not  been  put  on  the  record  of  this  case 
In  the  order  of  the  District  Court,  dated  fche  20th  September  1894,  allow- 
ing that  application  to  bo  withdrawn,  it  wa&  described  as  one  for  letters 
of  administration,  whereas,  in  the  order  under  appeal,  it  is  referred  to  as 
an  application  for  probate  However  this  may  be,  it  is  admitted  that 
the  application  had  reference  to  the  will  in  dispute  and  taking  that  it  is 
immaterial  whether  the  application  was  for  probate  or  for  letters  of 
administration,  the  question  is  whether  fche  appellant's  objection  is  good 
Now,  Section  261  of  the  Indian  Succession  Act  lays  down  that  when  in 
proceedings  relating  to  applications  for  probate  or  letters  of  administration 
contention  arises,  "  the  proceeding  shall  take,  as  nearly  as  may  be,  the 
form  of  a  regular  suit  according  to  the  provisions  of  the  Code  of  Civil 
Procedure." 

This  being  so,  the  argument  on  behalf  of  the  appellant  was  that  Sec- 
tion 873  of  that  Code,  which  is  based  on  the  rule  of  public  policy  that  it  is 
the  interest  of  the  state  that  there  should  be  an  end  to  litigation,  is  as  appli- 
cable to  such  proceedings  as  to  other  suits  In  Trower  and  Srnedley  v 
Cox  (1),  which  is  the  only  case  I  have  been  able  to  find  IB  bearing  on  the 
point,  Sir  John  Nicholl,  referring  to  a  similar  argument  urged  bofoie  him, 
admitted  thnt  "  m "ordinary  cnses,  where  the  parties,  being  present,  declare 
they  proceed  no  further,  or  dulv  authorize  n  practitioner  to  tuke  that  step 
for  them,  the  Court,  as  far  as  it  legnll}  can,  wfll  hold  them  bound  "  The 
aotual  decision  there  that  the  executrix  was  not  barred  from  calling  upon 
the  next-of-kin.  to  bring  m^  the  administration  and  re-propounding  the 
alleged  will,  though  her  attorney  had  previously  withdrawn  fram  the  suit 
after  propounding  it  and  suffered  the  next-of-kin  to  take  administration,  was 

(I)   I  Addams,  225 
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rested  on  tjie  peculiar  circumstances  of  the  case.  The  argument  on  behalf  of 


existed  here.  For  it  is  only  when  contention  arises  that  proceedings  in 
connection  with  probate  or  letters  of  administration  can  take  the  form  of 
suits;  but  that  the  proceedings  had  become  contentious  when  the  respond- 
It M. 456*  en^  withdrew  his  former  application,  there  is  nothing  to  prove.  The 
objection  in  question  must  therefore  be  held  to  fail. 

The  second  objection  urged  was  that  the  evidence  adduced  on  behalf 
oif  the  respondent  did  not  establish  the  genuineness  of  the  wilJ.  But  I  am 
unable  to  accede  to  it,  as  I  see  no  reason  to  differ  from  the  District  Judge 
who  believed  the  testimony  adduced  on  behalf  of  the  respondent  to  the 
effect  that  the  will  was  signed  by  the  deceased  when  fche  was  of  sound  and 
disposing  mind.  On  the  one  hand  the  ill-feeling  which  had  existed  between 
the  appellant  and 'the  deceased,  who  wa^  his  wife,  and  on  the  other  the 
friendly  terms  on  which  the  respondent,  who  was  her  grandson,  had  lived 
with  her  tend  to  show  that  the  probabilities  are  in  favour  of  the  view  that 
the  will  is  true. 

The  third  and  last  objection  was  that  it  did  not  appear  that  t.he 
attesting  witnesses  signed  the  will  in  the  manner  required  bj  Section  50 
of  the  Indian  Succession  Act.  As  the  evidence  stands  now  this  conten- 
tion must  prevail;  but  .there  is  no  reason  to  think  that  the  omission  to 
question  the  attesting  witnesses  on  the  point  was  wilful  and  intentional. 
I,  therefore,  direct. the  District  Judge  to  take  fresh  evidence  on  the  point 
and  submit  a  finding  on  it  within  ar  month  from  the  receipt  of  this  order 
and  objections  may  be  filed  within  seven  days  from  the  date  on  which  the 
receipt  of  Such  finding  is  notified  in  Court. 

In  compliance  with  the  above  order,  the  District  Judge  submitted  the. 
following. 

FINDING: — With  reference  to  the  above  order  of  the  High  Court,  "  I 
"  have  the  honour  to  re-submit  the  records  in  the  case  and  to  state  that, 
"  from  the  depositions  of  two  of  the  attesting  witnesses  now  examined 
"  by  me,  J  am  of  opinion. that  they  attested  the  will  in  the  presence  of  the 
"  testatrix,  after  the  latter  had  put  her  mark  to  it  in  their  presence  The 
"  provisions  of  Secion  50. of  the  Indian  Succession  Act  appear  thus  to  have 
"  been  complied  with  in  this  case." 

[481]  On  receipt  of  the  above  finding  the  Court  delivered  the 
following 

JUDGMENT. 
Accepting  the  finding,  I  dismiss  the  appeal  with  coats. 
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APPELLATE  CRIMINAL 

Before  Sir  Arthur  J.  H    Collins,  Kt.,  Chief  Justice,  and 
Mr.   Justice   Parker 


KARIYADAN  POKKAR  v    KAYAT  BEERAN  KUTTI 
[13th  December,    1895  J 

Civninal  Procedure  Code,    ^nlwn  488 — Maintenance  of  ihildrcn — 

/(JTl1 

The  right  of  children  lu  be  maintained  by  their  ictual  father  is  a  slalutoiy 
right,  and  the  duly  is  created  by  express  uiaclnient  nuU  pendent  of  the  persons] 
law  of  the  parties  It  the  children  ait  illegitimate,  the  icfusal  of  the  niulhei  to 
surrender  them  to  the  father  is  no  ground  foi  ie fusing  maintenance  Tf  the 
children  are  legitimate,  the  CIIHMIOII  of  ibe  mother's  nglu  lu  their  custody  \vould 
depend  on  the  question  whether  the  parlies  .ire  go\  trued  by  Muhaminadan  or 
Marumakkatayam  law,  because  (i)  if  they  are  governed  b>  Muhanimadan  law, 
ihe  mother  may  ha\e  the  right  to  eustudx  until  the  children  altain  ihe  ,igL  of 
seven  yeais,  (2)  if  by  the  Maruinakkatayarn  law,  it  is  doubtful  if  the  father 
could  be  held  to  haxe  neglected  Ins  dul>  lo  maintain  his  children  if  ihe>  \verc 
actually  maintriined  by  the  karna\an  of  then  mothci's  tarwad  \\bo  is  bound  by 
•  law  to  maintain  them 

[R.,  2  LB  R   46  | 

CRIMINAL  revision  petition  under  Sections  435  and  430  or  the 
Code  of  Criminal  Procedure  praymg  the  High  Court  to  revise  the  older  of 
A  F  Pinhey,  Acting  Joint  Magistrate  of  Malabar,  in  maintenance  case 
No  1  of  1895 

The  facts  of  this  case  appear  from  the  Joint  Magistrate's  order,  which 
was  as  follows  — 

The    complainant,    Knnyadan    Pokkar,    claims    maintenance   for   the 
three  children  of   his   sister  aged,   respectively,     5,     3$     and     IJ     years 
Defendant  is  willing  to  maintain  the  mother  and  children  if  they  live  with 
11  him      Tt  appears  He  1ms  married  again  and  is  living  in  the  new  wife's 
house,   and  complainant  urges  [482]   that  the  wife  under  Muhumnifldan 
14  and   jVIarumakkatayarn   laua  has  a  right  to  the  custody  of  the  children 
11  till  se'^ft  years  of  iige      The  evidence  need  not  be  discussed,  as  there  is 
a  ruling  of  rhc  High  Court  on  a  similar  case  from  this  Court      Tt  has 
"  been  hold  that  an  order  for  separate  maintenance  cannot  be  made  under 
"  the  Criminal  Procedure  Code  if  defendant  is  willing  to  take  the  children 
41  An   action   for  maintenance   under  the  Muhnmmndan  law  or  Murumak- 
"  katayam  law  will  lie  in  the  Civil  Court,  but  not  under  the  Code      No 
11  order  for  maintenance  can  therefore  be  made 

The  petitioner  filed  a  revision  petition  against  the  above  order 

Mr,   Krishna,  for  petitioner 

Narayanan  Nambiar,  for  counter-petitioner 

OBDEB. 

It  is  not  denied  that  the  defendant  is  the  father  of  the  three  children 
for  whom  maintenance  is  sought  The  complainant  is  the  karnavan  of  the 
mother's  tarwad  and  presumably  comes  forward  as  the  de  facto  guardian 
of  the  children,  The  Joint  Magistrate  has  dismissed  the  petition  on  the 
ground  that  there  is  a  ruling  of  the  High  Court  that  an  order  for  separate 
maintenance  cannot  be  made  against  a  father  if  he  is  willing  to  take'  the 

*  Criminal  Revision  Case  No  453  of  1895   * 
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1B9S      children.    The  ruling  is  not  quoted,  but  apparently  it  is  an  order  of  Best, 
D*EC.  13.  ^'»  Passed  in  In  >'«'  Kunhammavu*  that  is  referred  to.     That  is  an  order  of 
'        a  single  Judge  issued  without  any  hearing  in  Court  ajuj  without  notice  to 
ities,  and  with  great  respect,  we  venture  to  question  the  soundness 
the  decision. 

In  that  case,  like  the  present,  the  parties  were  Moplahs,  and  it  was 
alleged  that  the  defendant  had  divorced  his  wife.  In  the. present  case  a 
divorce  is  also  alleged,  but  it  is  not  found  whether  the  parties  are  governed 
by  the  Muhammadan  or  the  Marumakkatayani  law.  The  allegation  of  a 
divorce  would  scorn  to  imply  the  former,  whilst  the  fact  that  the  petition 
is 'put  in  by  the  karnavan  of  the  mother's  tarwad  would  indicate  the  latter. 

In  Ayyapattar  v.  Kalianiammal  (I)  it  was  held  by  the  Chief  Justice 
ahd  Mr.  Justice  Shephard  that  there  was  no  foundation  for  the  suggestion 
that  Section  488  of  the  Criminal  Procedure  Code  did  not  apply  to  Malabar. 
That  Mas  a  cuso  from  South  Malabar,  in  which  the  Head  Assistant  Magis- 
trate harJ,  on  the  [483]  application  of  a  Nair  woman,  granted  an  order 
against  a  Patter  Brahman  (with  whom  fche  had  formerly  '  pambnndnm  ') 
for  the  maintenance  of  her  children,  and  the  High  Court  upheld  the  order. 

No  doubt  the  expression  '  legitimate  '  or  '  illegitimate  '  in  Section 
488,  Criminal  Procedure  Code,  seems  at  first  sight  to  refer  to  issuo  born 
of  parents  subject  to  a  law  recognizing  marriage  of  some  sort;  but  the 
code  is  of  general  application,  and  the  expression  used  may  also  indicate 
that  the  only  condition  laid  down  is  that  the  person  proceeded  against  is 
in  fact  the  father.  If  the  parties  are  governed  by  Marumakkatayani  law 
as  their  personal  law,  it  may  be  that  the  father  is  not  in  any  degree 
of  civil  relationship  and  that  the  person  primarily  responsible  for  the 
maintenance  of  the  children  is  the  karnavan  of  their  mother's  tarwad — in 
this  case,  the  petitioner;  and  under  Section  1,  Criminal  Procedure  Code, 
nothing  contained  in  the  Act  would  affect  such  special  law.  Such  right 
'to  be  maintained  by  the  karnavan  depending  upon  the  personal  law  of 
the  parties  is  a  right  capable  of  being  enforced  and  would  properly  form 
the  subject  of  a  suit  in  a  Civil  Court.  But  the  right  of  a  wife  and  of 
children  to  be  maintained  by  the  husband  and  by  the  actual  father  is  a 
statutory  right,  and  the  duty  is  created  by  express  enactment  independent 
of  the  personal  law.  In  Luddun  Sahibw  in  re  (2),  a  Muhamm^an  wife 
not  entitled  under  the  Shia  law  to  maintenance,  was  held  entitled  to  it 
under  the  Criminal  Procedure  Code.  And  in  Rozario  v.  Ingles  (3),  a 
married  woman  was  held  entitled  under  Section  488  to  claim  maintenance 
for  her  illegitimate  children  from  the  putative  father. 

The  questions  that  arise  therefore  are:  (i)  are  the  children  the 
legitimate  or  illegitimate  children  of  the  defendant?  and  (ii)  has  he 
neglected  or  refused  to  maintain  them?  If  the  children  be  illegitimate, 
that  is,  the  offspring  of  a  connection  which  is  not  a  legal  marriage,  'the 
refusal  of  the  mother  to  Surrender  them  to  the  father  is  no  ground  for 
refusing  an  allowance  for  maintenance-— see  Lai  Das  v.  Nekunjo  Bhait* 
hiani(4).  But,  if  on  the  other  hand,  the  children  be  legitimate,  though 
the  mother  be  divorced,  it  might  be  unfair  to  hold  that  the  father  had 
refused  to  maintain  them  if  he  was  ready  and  willing  to  do  so  should  they 
live  with  him.  Should,  however,  Muhammadan  law  award  the  guardian- 
flM]  ship  of  the  children  to  the  divorced  mother  till  they  attain  the  age 

*  Criminal  Revision  Case  No.  89  of   1893  unreported. 

(1)  Criminal ' Revision  Case  No.  338  of  1893  unreported. 

(2)  8  C  736,  (3)  1«  B.  468.  (4)  4  C.  374- 
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of  seven  years,  the  defendant  might  be  bound  in  nny  case  to  pay  main- 
tenance for  them  untill  they  attain  thnt  age 

It  is  necessary,  therefore,  that  the  Joint  Magistrate  should  deter- 
mine whether  the  parties  follow  Muhammadan  or  Marumakkatayam  law. 
If  the  former,  the  question  will  arise  as  to  the  mother's  right  to  retain 
the  children  till  they  arc  seven  years  of  age  If  the  lattei,  the  question 
will  arise  \\hether  the  father  could  be  held  to  have  neglected  his  duty  to 
provide  for  his  children  if  they  were  actually  being  maintained  by  the 
karnavan  of  their  motliei's  tarwad  who  is>  bound  bj  law  to  maintain 
them.  Of  course,  a  karnavan  IB  not  at  hbcitv  to  neglect  his  own  duty  In 
order  to  make  the  fathei  pay  This  application  IB  not  made  by  the 
mpther  of  tho  children  but  by  the  karnavan,  and  it  may* be  questioned 
whether  he  would  have  any  locus  vtundi  to  make  such  an  application 
when  the  law7  imposed  the  same  dut\  on  himself  and  wrhen  he  himself 
had  sufficient  means  to  perform  that  duty 

We  set  aside  the  order  and  direct  the  Joint  Magistrate  to  re-hear  the 
case 
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APPELLATE   CRIMINAL 
Before  Mr    Justice  Subramama  AyyaT  and  Mr    Justice  Daviea. 


QUEEN-EMPRESS  v.  SAMINADHA  PILLAI  AND  ANOTHER.* 
[13fch,   14th  and  25th  August,   1896,] 

Indian  Penal  Code,  Sections  188,  290 — Public  nuisance — Cremation — Disobedience  to 
an  order  duly  promulgated  by  a  public  servant — Criminal  Procedure  Code, 
Section  143  Illegal  order 

On  the  nth  August  1894,  the  District  Magistrate  promulgated  an  order 
prohibiting  the  people  of  the  village  of  Thirukodikaval  from  using  their 
burning  grounds  situated  on  the  southern  bank  of  the  Cauvery  and  directing 
them  to  use  other  burning  grounds  which  had  been  provided  On  the  nth 
May  1895  certain  persons,  in  defiance  of  this  order,  ciemated  a  corpse  at  the 
spot  interdicted,  and  were  convicted  under  Sections  188,  290,  Indian  Penal 
Code,  but  the  conviction  under  Section  188  was  reversed  on  appeal 

[465J  Held,  that  when  persons  entitled  to  use  a  particular  spot  dedicated 
for  the  communal  purpose  of  cremation,  use  it  for  that  purpose  in  a  manner 
neither  unusual  nor  calculated  to  aggravate  the  inconveniences  necessarily 
incident  to  such  an  act  as  it  is  generally  performed  in  this  country,  they  cannot 
he  convicted  of  a  public  nuisance  on  the  ground  that  thuir  act  caused 
material  annoyance  and  discomfort  to  persons  near  the  place  on  the  occasion 
referred  to 

Held,  further,  that  the  order  of   the  District  Magistiatc  uas  not  warranted 
by   Section    143,    Criminal    Proceduie    Code,   or    by   any   other    Imv    and    must, 
therefore,   be  set  aside. 
[R,  25  M    118  (130),  Expl.  25  C   425  (426)] 

APPEALS  under  Section  417  of  the  Criminal  Procedure  Code  against 
the  judgment  of  the  Sessions  Court  of  Tanjore  in  criminal  appeals  Nos.  4*2 
and  67  of  1895,  acquitting  the  accused  Saminadha  Pillai  and  Chokkit 
Pillai,  who  had  been  convicted  by  the  First-class  Magistrate  of  Kumbu- 
konam  under  Sections  188  and  290,  Indian  Penal  Code,  and  sentenced 
to  undergo  five  weeks'  simple  imprisonment  and  pay  a  fine  of  Rs.  25,  m 
so  far  as  it  acquits  the  appellants  therein  of  an  offence  under  Section  188. 
Indian  Penal  Code.  » 

*  Criminal  Appeals   Nos.  554  and  555  of    1895  and   Criminal   Revision   Pctiticiij- 
Nos    226  and  227  of   1895,  * 

ion 
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1896  Petitions  under  Sections  485  and  489  of  the  Criminal  Procedure  Code, 

AUG  25    Pra>*n#  the  High  Court  to  revise  the  judgment  of  the  Sessions  Court  of 

^_  "   Tanjore  in  the  same  appeals  Nos.  42  and  67  of  1895,  in  so  far  as  it  con- 

APPEL-    firir*s  the  convictions  of,   and  sentences  passed  on,   the  petitioners   Sami- 

T  \TE      nadha  Pillai  and  Chokka  Pillai  under  Section  200,   Indian  Penal  Code. 
CRIMI*  The   facts  necessary    tor   the   purposes  of  this   report   appear  from   the 

NAC       judgment  of  the  Sessions  Judge  of  Tanjore  which   is  as  follows:  — 

"  In   olden   times   the   Cauvery    flowed   south    of   the   Thirukodikaval 

19  M.      "  burning  ground,  and  that  ground  had  the  river  between  it  and  the  bath- 

464*6     "  ing  ghat  oi  Thiruvaduthorai.     A  good  uhile  ago,  however,  the  Cauvery 

'     l&l^l*    "  shifted  its  bed,  so  that  the  burning  ground  w  as  on  the  south  bank  and 

W«ir~~i44i   "  bathing  ghaut  to  be  over  the  river  at   all  was  moved  further  north  and 

247^2      *'  was  placed   side   b\    side   \\ith   the   burning   ground    at   the   river's   edge. 

Weir      "  A  public  path  or  road  was  made   from   Thiruvaduthorai  to  the  bathing 

***        "  ghaut.     This  state  of  affairs  has  continued  without  objection   from  the 

"  Thiruvaduthorai  people  feu*  iortx    \ears  and  more 

"  Of  late,  however,  for  some  reason,  which  is  not  apparent  on  the 
"  record,  the  latter  people,  headed  by  the  mutt,  have  taken  a  strong 
"  objection  alleged  to  be  c-n  sanitary  grounds  to  the  burning  [M8]  of 
"  corpses  close  to  their  bathing  ghaut.  On  the  llth  August  1894,  the 
41  District  Magistrate  issued  the  following  notification  • —  * 

"  'It  is  hereby  notified  for  the  information  and  guidance  of  the  people 
"  'of  Thirukodikaval  in  Kumbakonam  taluk  and  of  the  people  of  Thiruva- 
"  'duthorai  village,  Mayavaram  taluk,  that  to  avoid  danger  to  human 
"  'health,  they  are  from  the  date  of  publication  hereof  to  cease  using  their 
"  'burning  grounds  situated  adjoining  each  other  on  the  southern  bank  of 
"  'the  Cauvery  and  to  use  those  otherwise  provided  and  known  to  them. 
"  'Disobedience  of  this  order  will  entail  prosecution  under  Sections  290, 
"  '291  and  188,  Indian  Penal  Code  ' 

"  This  was  published  by  beat  of  tom-tom  and  otherwise  in  the  villages 
concerned,   and  all   adults   became  aware  of  the  prohibition 

*'  On  the  llth  Ma\ ,  however,  in  spite  of  this  notification,  the  Thiru- 
"  kodikaval  people  burned  the  corpse  of  a  Sudra  on  the  burning  ground. 
"  For  doing  thifc  the  Joint  Magistrate  has  convicted  and  punished  four 
"  people  (appellants)  under  Sections  188  and  290,  Indian  Penal  Code." 

The  Sessions  Judge  found  that  the  order  above  referred  to  was  illegal 
and  set  aside  the  convictions  and  sentences  under  Section  188.  Indian 
Penal  Code.  With  regard  to  the  charge  under  Section  290,  Indian  Penal 
Code,  he  acquitted  (tovindn  Pnda\achi  and  Ganapati  Dekshitar,  two  of 
the  appellants  before  him,  but  confirmed  the  conviction  and  sentence 
passed  against  Sarninadha  Pillai  and  Chokka  Pillai. 

The  Public  Prosecutor  on  behalf  of  the  Cro\\n  appealed  under  Section 
417,  Criminal  Procedure  Code,  against  the  order  in  so  far  as  it  acquitted 
the  two  accused  now  before  the  Court  under  Section  188,  and  the  two 
accused  presented  a  revision  petition  under  Sections  485  and  489,  Criminal 
Procedure  Code,  against  the  conviction  under  Section  290.  The  appeals 
and  revision  petitions  were  heard  and  disposed  of  together. 

The  Acting  Public  Prosecutor  (Mr.   N.  Submwaniam),  for  the  Crown. 
Sankaran   Nayar  and   Snnkamnarayana   Sattri,   for  the   accused  in  all 
cases. 

Pattabhirama  Ayyat  and  II.  A.  Kmhunttanti  Ayyar,  for  the  complain- 
ants in  the  revision  cases. 


vrj 


JUDGMENT. 

[487]  The  accused  in  thib  cute,  two  of  the  residents  of  the  village  of 
Thirukodikaval,  \vere  convicted  bj  the  Magistrate  under  Sections  188  and 
290  of  the  Indian  Penal  Code  On  appeal  the  Sebsions  Judge  reversed 
the  conviction  under  the  former  bection,  but  confirmed  that  undei  the 
latter  The  act  tor  \\hich  thej  \\ere  convicted  wab  the  cremation  of  the 
corpse  of  one  Vyapuri  Pillai,  father  of  the  first  accused,  on  a  spot  close  to 
the  ghaut  on  the  Tauvery  used  by  the  inhabitants  of  the  adjoining  village 
of  Tluruvaduthorai  loi  bathing  and  other  lawful  purposes  Both  the 
Courts  find  that  the  cremation  caused  substantial  annoyance  and  discom- 
fort to  the  peisonb  \Uio  vvcrr  at  the  ghaut  and  to  the  passers-b>  on  the 
occasion  The  spot  \\here  the  bod;y  \vas  burnt  appears  to  have  been 
used  for  such  purpose  by  the  Thirukodikaval  people  from  tune  immemorial 
and  to  have  been  originally  situated  to  the  noith  of  the  river  But  the 
place  where  the  ghaut  referred  to  now  exists  came  to  be  used  as  a  place 
of  public  resort  only  from  the  time  when  the  river  changed  its  course 
many  years  ago 

The  questions  are,  whether  the  conviction  under  Section  290  is  right 
and  whether  the  acijuittal  of  the  accused  m  respect  of  the  offence  under 
Section  188  should  bo  set  aside  In  dotei  mining  these  qifestions,  it  IB 
necessary  first  to  deal  with  the  case  independently  of  the  notice  of  the 
District  Magistrate,  dated  the  llth  August  1894,  to  be  more  fully  referred 
to  hereafter,  and  then  to  examine  the  bearing  of  that  notice  on  the  alleged 
guilt  of  the  accused 

Now,  taking  the  case  apart  from  the  said  notice,  it  IB  clear  that  the 
act  of  the  accused  fulls  under  the  limited  class  of  cases  sometimes  designat- 
ed as  nuisances  '  legalised  '  In  other  words  it  seems  to  be  an  instance  of 
tho&e  compromises  belonging  to  social  life  [alluded  to  by  Pollock,  C  B  , 
in  Bamford  v  Tuinlcy  (1)]  upon  which  the  peace  and  comfort  of  that  life 
mainly  depend  and  in  which  some  apparent  natural  right  is  invaded  or 
some  enjoyment  abridged  to  provide  foi  the  more  general  convenience  or 
necessities  of  tlu1  uhole  communit)  In  support  of  the  above  view,  it  18 
hardly  necessar\  to  observe  that,  not  on!}  the  religious  sentiments  of  all 
sections  of  the  coinmunih  ,  but  also  the  requhemcnts  of  general  health 
and  comfoit,  ab^oluteh  demand  that  corpses  shall  be  disposed  of  as  early 
as  practicable,  so  aa  not  to  prove  hurtful  to  [468]  the  living  It  is  this 
impeiative  necessity  that,  as  a  gcnei  ul  rule,  casts  upon  persons  having 
charge  of  corpses  not  only  .is  a  inuttei  of  social,  but  also  of  legal  obliga- 
tion, the  dut\  of  an angmg  for  the  disposal  of  those  corpses  in  a  reason- 
ably speech,  decent  and  inoffensive  \M\\ — c  f  the  observations  of  Penman, 
Chief  Justice,  m  Queen  v  Stewart  (2)  and  of  Lord  Campbell,  C  J  ,  in 
Reg  v  Vaun  (:J)  And  to  facilitate  the  discharge  of  such  an  important 
duty,  it  has  been,  as  is  ^ell  known,  the  general  and  immemorial  custom 
to  set  apait  some  spots  foi  use  by  the  public  as  places  of  sepulture  or 
cremation  The  absolute  necessity  for  such  common  provisions  will  be- 
come apparent  on  a  moment's  reflection  It  is  sufficient  to  refer  to  but 
one — not  an  unimportant — consideration  bearing  on  the  matter,  viz  ,  thnt 
the  immbei  of  persons  \\\\o  are  in  a  position  to  find  for  interment  or  crema- 
tion of  the  bodies  of  th^ir  deceased  relations,  fuends  or  dependents,  places 
of  their  oun,  vlueh,  \\lule  being  comement  to  Ihose  pemons  themselves, 
will  not  be  a  nuisance  to  others,  is  exhemeK  small  when  compared  with 
the  millions  of  landless  men  and  \vomen  who,  if  required  to  do  so,  would 
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find  it  impossible  io  obtain  such  spots  for  similar  use  by  them.     Hence 
AtFG.c25.  the  existence  of  common  burial  and  cremation  grounds  in  almost  every 

inhabited  village  in  this  presidency,  except  portions  of  the  West  Coast, 

APFEL-    where  the  conditions  ai'e  somewhat  different,  owing  to  human  dwellings 
LATE      nofj  being  crowded  together  as  they  mostly  are  elsewhere.     In  cases  of 
this   description,   it   is   clear,    adopting  the   language  of   Sir  James   Fitz 
James   Stephen   (Digest  of  Criminal   Laic,    5th   edition,    140),    "  the   fact 
"      that  the  act  complained  of  facilitates  the  lawful  exercise  of  their  rights 
4i4^V      ky  part  of  the  public  shows  that  it  is  not  a  nuisance  to  any  of  the  public." 
M.  L.  J.    ^nd  when  persona,  like  the  accused  entitled  to  use  a  particular  spot  de- 
181-1      dicated  for  the  communal  purpose  of  cremation,  use  it  for  that  purpose  in 
W*ir  144,  a  manner  neither  unusual  nor  calculated  to  aggravate  the  inconveniences 
**t2      necessarily  incident  to  such  an  act   as  it  is  generally   performed  in  this 
country,  it  must  be  admitted  that  he  does  what  is  perfectly  lawful.     To 
hold  that  an  act  so  properly  done,  not  only  in  the  exercise  of  a  right  of 
which  the  people  of  this  country  are  generalh   so  very  tenacious,  but  also 
in  the  discharge  of  a  serious  duty,  amounts,  as  the  prosecution  contends, 
to    an    offence,    would    be    highly    unreasonable    and    unjust.     It    follows 
[4691,  therefore,  that  the  conviction  of  the  accused  cannot  be  sustained 
simply  on  tha  ground  that  their  acts  caused  material  annoyance  and  dis- 
comfort to  the  Thiruvaduthorai  people,   who  were  near  the  place  on  the 
occasion  referred  to. 

The  next  question  for  determination  is  whether  the  act  of  the  accus- 
ed was  punishable  in  consequence  of  the  notice  issued  by  the  District 
Magistrate  on  the  llth  August  1894,  addressed  to  the  people  of  Thiru- 
kodikaval  in  general  and  prohibiting  them  from  cremating  any  corpses  in 
the  place  in  dispute.  If  the  above  notice  were  valid,  there  can  be  no 
doubt  that  the  conviction  of  the  accused,  not  only  under  Section  290,  but 
also  under  Section  188,  would  be  warranted.  But  the  order  appears  to 
be  fundamentally  invalid.  The  notice  itself  does  not  state  under  what 
provision  of  law  it  was  issued.  Our  attention  was  not  drawn  to  any 
special  or  local  law  empowering  the  District  Magistrate  to  pass  such  an 
order.  We  were,  however,  referred  by  the  Public  Prosecutor  to  Section 
143  of  the  Criminal  Procedure  Code  as  the  one  under  which  the  Magis- 
trate acted.  But  under  that  Secti6n  no  Magistrate  can  prohibit  wfiat 
was  lawful  before  the  date  of  his  order,  and  thereby  make  such  an  other- 
wise legal  act,  committed  after  the  date  of  the  order,  punishable  ns  a 
nuisance  under  the  Indian  Penal  Code.  For  he  is  by  that  Section  em- 
powered <o  enjoin  a  person  from  repeating  or  continuing  only  a  public 
nuisance  as  defmd  in  the  Indian  Penal  Code  or  any  special  or  local  law. 
Since,  however,  it  has  been  found,  for  reasons  already  stated,  that  to 
cremate  on  the  ground  in  question  was  not  a  nuisance  before  the  issue 
of  the  order  of  the  llth  August  1894,  the  section  relied  on  cannot  be  held 
to  support  that  order.  Nor  liave  we  been  able  to  find  any  other  provision 
of  law  under  which  it  could,  have  been  rightly  promulgated.  No  doubt 
before  the  District  Magistrate  made  the  order,  another  place,  unobjection- 
able to  the  Thiruvaduthorai  people,  had  been  provided  for  the  Thiru- 
kodikaval  people  to  be  used  by  them  as  their  village  cremation  ground. 
Now  some  observations  made  by  Innes  and  Muthusami  Aiyar,  JJM  In 
criminal  revision  case  No.  86  of  1881  (1)  were  cited  to  show  that,  in 
circumstances  like  those  which  existed  here,  if  was  within  the  powers  of 
the  Magistrate  to  prohibit  the  Thirukodikaval  people  from  using  the  old 

•    (i)  Weir's  Criminal  Rulings,  3rd  ED.  764. 
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Bpot  as  a  place  for  cremation  in  future.  The  observations  [470]  of  the 
learned  Judges,  no  doubt,  support  the  contention.  They  are,  however,  AuG 
but  obiter  dicta,  for  which  no  authority  is  cited  and  in  which,  with  all 
defence  to  the  learned  Judges,  it  is  difficult  to  agree  On  the  other  hand, 
Becharam  Ghorooee  v  Boistubnath  Bhouyan  (I)  seems  to  be  a  direct 
decision  in  support  of  the  contrary  view  Theie  n  Magistrate,  purporting 


to  act  under  Section  808  of  the  Criminal  Procedure  Code  of  1862,  had  pro-       NAL 
hibited  cremation   in  a   spot  originally    devoted  tor  such   a  purpose  on  the 
ground  that  a  more  suitable  place  for  it  had  been  subsequently  piovicled  m       |9  ^ 
another    locality       Loch,    J.,    v\ho    dehveied    the    judgment    of    the    Court,     464  =  1 
observed     "  but  here  the  public  were  charged  with  committing  a  nuisance    M..L.  J 
"  by  a  private  individual  in  the  exercise  of  an  admitted  light,   arid  we  are   «|8?=1 
"  not  shown  under  what  la\\   the  Magistrate  proceeded  when  he  prohibited      247=-  2 
the   public    from    making    use    of    this    right  "     This    appears    to    be    the       Weir 
sound  view  to  adopt,   since  it  is  not  ensv    to  see  how  the  meie   fact   that          65. 
another  place  has  been  set  apart  can  empower  a  Magistrate,  acting  under 
the  general  law,   to  deprive  a  party    entitled  to  use  the  existing  ciernation 
ground  of  his  vested  right  to  continue  to  use  such  ground  foi  the  purpose 
for   which   it    was   originally    appropriated       Tt    is    obvious   that    difficulties, 
like    those   which    have    arisen    in   the   present    instance,    can    be    met    only 
by   the  extension  of  provisions   similar  to  those  contained  in   Section  240 
of  the  District  Municipalities  Act,   to  the  rural  parts  of  the  countr}       In 
the    absence   of   such    a   law    applicable    to   tracts    like   that    in   which    the 
villages  in  question  aie  situated,   the  prohibitory  order  lelied  on  on  behalf 
of  the   Crov\n   must  be  hold   to   have  been   made  without   jurisdiction    and 
void.     In    this    vie\\    it    is,    of    course,    unnecessary    to    consider   the    other 
objections  taken  to  the  validity  of  the  District  Magistrate's  order 

The  result,  is  the  convictions  of  the  accused  must  bo,  and  aie  heiebj  , 
set  aside  The  fines,  if  levied,  must  be  refunded  The  appeals  against 
acquittal  in  respect  of  the  offence  alleged  to  have  been  committed  under 
Section  188  of  the  Indian  Penal  Code  arc  dismissed 

Ordered  accordingly 
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[471]    APPELLATE   CIVIL 
ftefoic    Mr    Justice    Shrphmd   and   Mr    Justice    Sitbramania   Ayyar 


(Is    APPEAL   No     179   OF    1894  ) 

ClIINNAIlAMANlJV     A\'\ANGAR    AND    OTHERS     (Defendants     NoS      2    to    5), 

Appellants  v.  PADMANABHA  PILLAIYAN  AND  OTHERS  (Plaintiffs 
No*     1    to  3  and  Defendant  No     1),   Ucspondents  * 
(I\  APPEAL  No.   186  OF  1894  ) 

SORIMUTHU    PILLAI    AND    OTHERS    (Defendants    No8     19    to    '21), 
Appellants    u.    PADMANABHA   PILLAIYAN   AND  OTHERS    (Plaintiffs), 

Respondents.*     [24th    and    27th    February  ,    1896  ] 

Partnership  —  Payment  to  a  partner  in  fraud  of  hi?  {o+partners  not  a  valid  discharge  — 
Constructive   notice 

The  defendants,  other  than  the  first  defendant,  styling  thcmscKcs  the  'agri- 
cultural association,'  entered  into  three  rental  agreements,   two  of   them   dated 

*  Appeals  Nos    179  and  186  of   1894. 
(i)   14  W.  R.  177 
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April  23,  1891,  and  the  third  dated  June  21,  1^91,. with  the  plaintiffs  and 
l^c  ^rst  Defendant  *or  tne  cultivation  of  certain  lands  belonging  to  an 
undivided  family  of  which  the  plaintiffs  and  first  defendant  were  membcis 
and  took  possession  of  and  cultixated  the  said  lands 

On  the  i7th  June  ifyi  an  agreement,  of  which  the  second  defendant  had 
i  otice,  was  entered  into  between  the  plaintiffs  and  first  defendant  to;  the 
effect  that  the  first  plaintiff  should  be  the  managing  member  of  the  family 
and  should  be  entitled  to  receive  the  rent  and  give  receipts  for  the  same. 
Subsequently  disputes  arising  between  plaintiff  and  first  defendant  the  other 
*'  defendants  made  payments  of  rent  to  first  defendant  alone: 

J  /I fid,  that   these  payments  were  not  a  \alid  discharge  as  against  the  claim 

"  °f  tne  plaintiffs  on  its  being  proved  that   second  defendant  had  notice  of  the 

agreement  of  17th  June  and  that  notice  to  him  must  be  taken  to  be  notice 
to  his  partners,  the  other  defendants. 

liy  AH  agreement  between  the  defendants  an>  one  partnei  was  empowered 
to  take  a  lease,  such  lease  to  be  binding  on  all  the  partners  as  if  executed 
by  them  The  leases  weic  not  signed  by  the  ijth  defendant  (now  represented 
by  appellants  10,  20  and  21)  who  was  admittedly  a  partnn  and  took  actual 
P^rt  in  the  management  of  the  affairs  of  the  firm  after  the  leases  were 
executed  • 

(472]  Held,   that   it   was   intended   that    the   leases   should   opeidt/e   as   it    all 
the  members  had  executed  them  and  that  the  representatives  of  i.jth  defendant 
were  bound 
[Dir.s.,  7  Ind    Cas    idfc  (1J3)=8  M  L.T    25J   (258)=(1910)   M.W  N    325] 

APPEALS  against  the  decrees  of  S    Oopalachanar,   Subordinate  Judge 
of  Tmnevclly,  in  original  suit  No.  40  of  1892. 
The  facts  of  the  case  were  as  follows:  — 

Suit  to  recover  from  defendants  2  to  18  the  sum  of  Rs.  9,180-6-7, 
being  the  balance  of  rent  with  interest  due  for  kar  and  pisanam  of  Andu 
1067  (July  1891  to  July  1892)  in  respect  of  the  properties  described  in 
Schedules  I  to  III  under  three  separate  rent  agreements  (counterparts  of 
lease)  executed  by  defendants  2  to  5  for  themselves  and  on  behalf  of  the 
other  inurnbois  of  thu  agricultural  association  on  23rd  April  and  17th  June 
1891,  in  favour  of  first  plaintiff  and  first  defendant  (who  are  uncle  and 
nephe.u  )  Plaintiffs  2  and  •'*  are  the  vounger  brothers  of  tin*  first  defend- 
ant, \\lio  lias  been  made  a  party  defendant  on  the  ground  that  lie  has 
declined  to  join  plaintiffs  in  instituting  4^e  suit 

Defendants  19  to  21  uere  added  as  representatives  of  the  18th  defend- 
ant upon  his  death  after  the  institution  of  the  suit. 

The  plaint  sets  torth  that  the  family  of  plaintiffs  and  first  defendant 
is  a  joint  one,  of  \\hieh  first  plaintiff  is  the  head  and  manager. 

That  the  properties  described  m—Schednles  I  to  TIT  belong  to  the 
famil\ 

That  the  properties  in  Schedule  T  \\ere  leased  out  by  first  plaintiff 
and  first  defendant  to  defendants  2  to  ,1  as  rej>resenting  the  agricultural 
association  for  a  term  of  nine  \ears  from  Chittirai  1066  (April  1891)  under 
a  registered  lease  deed  and  counterpart  passed  between  the  parties  on 
23rd  April  1892. 

That  similarly  the  properties  in  Schedule  Tl  \\ere  leased  out  under 
similar  documents,  also  dated  23rd  April  1891 

That  similarly  the  properties  in  Schedule  TIT  \\ere  leased  out  under 
similar  documents,  dated  17th  June  1891,  between  first  plaintiff  and  first 
defendant  on  the  one  hand  and  second  defendant  on  behalf  of  the  said 
association  on  the  other 

That  defendants  2  to  18  accordingly  took  rtp  and  held  possession  of 
the  properties. 

That  on  17th  June  1891,  i.e.,  the  date  ot  the  third  lease,  an  agreement 
executed   between   first   plaintiff   and   first   defendant    [473]    with  the 
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at  test  fit  ion    of    second    defendant    mid    xvith    the    knowledge    of    fcho    other 
defendants  to  the  effect  that  first  plaintiff  was  the  head   and  manager  of    j?EB    27 

the   family    and    that    the    said    lent    hhruld    he    paid    to    first    plaintiff    who  

should    give    a    receipt    therefor  APPEL- 

That   defiMidantb   2  to    18   luxe   not    paid    the   lent    even    aflei    repeated       LA-TE 
demand  on  the  expn\   ol  Hit-  due  dates,  and  deducting  the  amount  eredited      p 

in    plaint,    \\hieh    x\  as    collected    h\    (loxcrrimcnt    bx    attachment    ol    paddx        ' 

towards  kist,  tin1  lemainmg  poitirn  of  the  paddy,  monev  and  stiaxv  due  i9~M~ 
undei  the  agieement.s  is  still  due  and  iiii|)aid,  and  interest  is  also  pax-  471  6 
able  theieon  at  one  pel  cent  since  (lie  due  dates  •  M.  L.  J. 

Defend, mt    No      I    admitted    the    claim       Defendants    2    to    3    disputed         H5 
the  claim  and  alleged  that  the  Pull  amount  ol   rent  due  had  been  paid 

Defendants  6  to  9,  12,  L")  and  16  plead  that,  though  they  joined  tJie 
association  originally,  ir  ,  in  Maieb  1889,  thex  disconnected  themselves 
from  it  \vith  the  consent  of  defendants  2  to  ."i  and  13  in  Apnl  1889  alone 
and  executed  a  lelease  deed  subsequent  \\  ,  t  r  ,  un  Maich  1892,  that  thex 
were  not  uxxnre  (;F  the  leases  nbtamed  bx  (h  fendants  2  to  T>  and  13,  and 
xvere  not  membeis  of  the  association  at  the  time  oi  the  leases,  that  thex 
never  enjoxed  the  pioperh^s  and  .lie  nnt  liable  I'm  Ihe  lent,  that  defendants 
2  to  5  have  exceeded  their  authontx  m  getting  these  leases,  \vlnch  aie 
therefore  not  binding  on  them,  thai  as  more  than  the  rent  due  at  the 
time  of  the  said  release  appears  to  have  been  paid  up,  nothing  is  due 
from  them,  and  that  plaintiffs  have  impleaded  them  xxhile  fully  knowing  of 
their  disconnection  fiom  the  association 

The  13th  defendant  denies  his  knexx  ledge  of  the  leases  and  enjoyment 
thereunder,  chaiges  the  association  with  several  irregularities,  and  states 
that  he  had  told  second  defendant  that  he  wanted  to  disconnect  himself 
from  the  association,  and  that  he  is  not  bound  bx  the  leases  and  has  been 
unnecessarily  made  a  paity 

On  13th  defendant's  death,  defendants  19  to  21  xvere  |omed  as  his 
heirs  Thex  have  put  in  ,\  xMitten  statement  adopting  his  defence  and 
stating  that,  in  anx  event,  thex  are  not  liable  atter  his  death 

The  Suboidmate  Judge  found  that  with  reg.nd  to  ceil  am  payments 
made  bx  defendants  2  to  .")  to  defendant  Xo  1,  that  these  prixmenK 
uere  binding  on  the  plaintiffs  He  fuithet  found  [474]  that  ,i  sum 
oi  IJs  1,700  had  not  been  paid  to  the  plaintiffs,  and  that  defendants  x\eie 
not  entitled  to  a  i eduction  ov\  mg  to  exeessixe  rain  it  such  exucs^ne  lam 
occurred  The  Subordinate.  Judge  decreed  that  pait  ot  the  plaintiffs  claim 
xv  as  proxed  and  ordeied  puxment  bx  defendants  2  lo  o  of  Hs  3,915-2-8 
with  interest  and  piopoitionate  costs  The  Subordinate  Judge  exonerated 
defendants  0  to  12  and  14  to  18  on  the  gioiuid  that  thev  had  disconnected 
themselves  xvith  the  agneultural  association  piexmus  to  the  leases  which 
formed  the  subject  matter  of  the  present  suit,  and  held  that  defendants  19 
to  21,  the  representatives  of  13th  defendant  deceased  xx  ere  liable  for  the, 
aforesaid  amount  xvith  mteiest  and  costs  to  the  extent  ot  the  13th  defend- 
ant's share  in  the  assets  of  the  iigMcultmril  association,  and  that  the 
defendants  19  to  21  xveie  liable  to  the  extent  of  the  assets,  li  anx,  leceivcd 
fiom  the  estate  oi  the  13th  defendant  deceased1 

Defendants    2    to    5    appealed    in    appeal    No      179    ot    1894    and    the 
leupondents    1    to    3    tiled    ,1    rnemoi.mdum    oi    objections,    contending    that 
defendants    'J    to    T>    xxeie   jiot    justified    m    making    pavments    to    the    first 
defendant   vx  it  bout  the  consent  of  the  first  plaintiff 
Finn  dm  a  Ayijai,   foi    appellants 
Krifihnaaami    J////a/,    for  respondents 
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JUDGMENT.* 

,  27.  The  question  is  \\hether  the  appellants  are  liable  on  the  rental  agree- 

inents  executed  by  four  of  the  defendants,  but  not  executed  by  the 
deceased  person  whom  the>  represent.  The  plaint  alleges  that  the  docu- 
rnents  were  executed  on  behalf  of  the  agricultural  association  of  which  the 
deceased  was  a  member.  The  18th  is&ue  raises  the  question  "  whether  the 
"  defendants  2  to  5  executed  the  lease  deeds  on  behalf  of  the  defendants 


10  M.      "  6  to  18  also;"  but  there  is  no  finding  on  that  issue.     Admittedly  it  is 
*'PV*  j     not  stated  in  the  documents  that  the  executants  wero   acting  on  behalf 
115        c'^  O^ner8>  nor  ^°  ^hey  sign  in  that  capacity. 


The  onh  questions  argued  are  with  reference  to  the  third  issue.  We 
see  no  reason  for  differing  from  the  Subordinate  Judge  in  his  finding  as 
to  non-payment  of  Us.  1,700,  and  in  the  finding  that  there  was  no  such 
extraordinary  rain  as  to  make  the  special  clauses  applicable.  The  finding 
with  regard  to  this  point  is  that  there  was  really  no  payment  and  no  valid 
discharge.  The  appeal  is  dismissed  with  costs. 

JUDGMENT    ON    MEMORANDUM    OF    OBJECTIONS.* 

It  is  admitted  by  the  second  defendant  that  a  month  after  the  arrange- 
ment made  [475]  between  his  lessors  he  became  aware  of  it,  and  that 
in  February  1892  the  defendant  had  express  notice  of  the  same  arrange*- 
ment.  The  Subordinate  Judge  also  in  effect  finds  that  the  defendant  was 
aware  of  it  from  the  outset.  But  he  observes  there  is  no  evidence  to  show 
that  this  defendant  or  his  co-lessees  assented  to  the  arrangement  and 
agreed  to  pay  the  rent  to  the  plaintiff  only,  and  according  he  holds  that 
payments  made  to  the  first  defendant  are  valid  notwithstanding  the 
arrangement.  The  Subordinate  Judge  is,  in  our  opinion,  mistaken  in  sup* 
posing  that  the  assent  of  the  lessees  was  necessary,  that  otherwise  they 
were  at  liberty  to  disregard  the  arrangement.  A  payment  made  by  a 
debtor  to  one  of  two  joint  -creditors,  between  whom  it  has  been  agreed 
that  the  other  only  shall  receive  the  sum,  cannot,  when  made  with  notice 
of  the  agreement  and  in  defiance  of  it,  be  treated  as  a  valid  payment  in 
discharge  of  the  debt.  (See  Phillips  v.  Clogctt  (1)  ).  Such  a  payment 
may  properly  be  described  as  made  in  fraud  of  the  person  who  was 
entitled  to  receive  the  money.  The  lessees,  other  than  the  second  defend- 
ant, were  his  partners  and  must  be  held  to  be  bound  by  the  notice  which 
ho  had.  The  plaintiffs  have  in  their  memorandum  of  objections  claimed 
Rs.  4,590.  Thev  are  entitled  to  the  sum  of  Its.  2}965,  notwithstanding 
that  on  taking  accounts  between  them  and  the  first  defendant  the  latter 
may  prove  to  be  entitled  to  some  part  of  it.  Each  party  will  pay  and 
receive  proportionate  costs  The  memorandum  of  objections  is,  therefore, 
allowed. 

In  appeal  No.  186  of  1894,  defendants  19  to  21  and  heirs  of  defend* 
ant  No.  13  deceased  appealed  against  the  judgment  and  decree  of  the 
Subordinate  Judge  in  so  far  as  it  affected  their  interest. 

Sarikara  Mcnon,  for  appellants. 

Krishnatami  Ayyar,   for  respondents. 

JUDGMENTS 

The  question  is  whether  the  appellants  are  liable  on  the  rental  agree* 
uients  executed  by  four  of  the  defendants,  but  not  executed  by  the  decensei 

Appeal  No.  179  of  1894.  Ed.  t  In  Appeal  No.  186  of  1894—  ED. 

'-^  ii  M.  &  W.  84. 
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person  whom  the>    lepresent.      It  is  not  denied  that   the   deceased  was  a      jggg 
partner,   nor  was  it  argued  m  the  Court  bekw    that  the  executants  had  FEB.  27. 
exceeded  their  powers  m  taking  the  leases      There  is  satisfactory  evidence          ^      " 
that  the  deceased  took  part  in  the  management  ot  the  affairs  of  the  firm     APPEL- 
after  the  leases  "'ere  taken       By  the  agreement  under  winch  the  partners       LATE 
[476]  worked  any  one  partner  was  empo\\eied  to  take  a  lease  and  execute 
any  necessary  document,   such  documents  being  taken  to  be  binding  upon 
all  the  partners  as  if  executed  bv  them       In  result,  therefoie,   it  must  be 
taken  that,   although  the  other  members  of  the  firm  are  not  mentioned  in 
the    agreements,    and    did    not   execute    them,    it    \\i\s    intended    that    they 
should  operate  as  if  all  (he  members  weie  parties  to  them 

We  aie  unable  to  ngiee  with  the  opinion  expiessed  by  Fatum,  J  ,  in 
Raqoonathdav  Gopaldas  v  Muiatji  Juthn  (1)  In  the  case  cited  by  him 
(Walteis  v  Northern  Coal  A/winc/  Company  (2))  it  was  sought  to  make 
the  cestui  que  trust  liable  upon  «i  covenant  in  a  lease  executed  b\  the 
trustee  Theic  was  no  lemedv  at  law,  hecau&e  the  covenant  was  con- 
tamed  in  a  deed,  and,  according  to  the  iiilos  ot  English  Law,  no  person 
who  IB  not  a  party  to  a  deed  can  be  sued  upon  the  covenant  contained  in 
it  All  that  was  held  was  that  the  landlord  could  not  treat  the  ceatui 
que  truitt  as  liable  to  him  in  equity  on  the  ground  of  the  relation  between 
him  and  his  trustee  There  is  no  relation  of  that  character  between  the 
executants  of  the  agreement  m  the  piesent  case  and  the  deceased  We 
know  of  no  authouty  foi  the  position  maintained  by  Farian,  J  ,  that  there 
is  an  exception  in  the  case  of  leases  fiom  the  gencial  rule  laid  down  m 
Beckham  v  Drake  (3)  The  suggestion  that  in  the  cnse  of  a  lease  there 
IB  a  transfer  of  pioperty  is  met  by  the  case  ot  mortgage  as  to  which  there 
is  no  doubt  that,  although  executed  by  one  person,  it  may  be  bindu  j 
upon  the  partner  or  others  who  have  authorized  the  a-ct  (see  Juggcewi*  - 
das  Keeka  Shah  v  Kamdad  Bnjbookundaa  (4)  )  There  is  nothing  to  show 
an  intention  to  make  the  executants  only  liable  and  to  exclude  the  liabi- 
lity of  the  other  partners  We  must  dismiss  the  appeal  with  costs. 

The   memorandum  of  objections  is  allowed 
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Before    Sir   Arthur  J     H     Collnia,    JO.,    Chief  Justice    and 
,Afr    Justice   Benson. 


RATNAGIRI    PILLAJ    (Defendant],    Petitioner    v     SYED   VAVA 
RAVUTHAN   (Plaintiff),   Respondent  *     [llth  and  15th  September,   1896] 

Jurisdiction—Civil  Procedure  Code.  Section  ij—Proiwcval  Small  Cause  Courts  Act 
—Act  IX  of  1887,  Section  16 

Where  a  suit  may  l>e  filed  in  mote  than  one  of  several  Courts,  it  is  a 
general  principle  of  law  lhat  the  plaintiff  ma>  select  the  forum  in  whicH  to 
bring  the  suit 

\\herc  a  plaintiff  sued  in  a  District  Munbif'^s  Court  having  jurisdiction,  al 
ihe  place  where  the  money  due  under  a  contract  v*as  to  he  paid,  there  being 
no  Small  Cause  Court  having  jurisdiction  at  such  place 

Held,  that  the  jurisdiction  of  the  District  Munsif  was  not  ousted  by  the 
fact  that  there  was  in  existence  at  the  date  of  suit  a  Small  Cause  Court 
having  Jurisdiction  at  Uie  place  where  the  contract  was  made 

*  Civil  Revision  Petition  No    123  of  1896 

(i)   16  B    568   (574)  (-2)  5   He  G    IVf    &  G    C 

(3)  9  M    &  W.  79  r^,  (4)  2  M    [.A    487 
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PETITION  under  Section  62*2  of  the  Code  of  Civil  Procedure  praying 
the  High  Court  to  revise  the  decree  of  W.  Dumergue,  District  Judge  of 
Madura,  in  appeal  suit  Xo.  <%9  of  1805,  confirming  the  decree  of  T. 
Sadasiva  Avvar,  District  Munsif  of  Dindigul,  in  original  suit  No.  23  of 


The  facts  of  this  case  are  fully  set  forth  in  the  judgment  of  the 
High  Court. 

Krivhnasami  Ayyar,  for  petitioner, 

Mr.   Stibrawanwm,  for  respondent. 

JUDGMENT. 

The  plaintiff  sued  the  defendant  on  a  promissory  note.  The  parties 
reside  at  Palni  and  the  mone>  was  to  be  paid  there;  but  the  note  wTas 
executed  at  Dindigul,  where  the  parties  were  on  a  temporary  visit.  The 
Subordinate  Judge  of  Madura  (West)  has  small  cause  jurisdiction  over 
Dindigul,  but  net  over  Palni.  One  and  the  same  District  Munsif  has 
ordinary  original  jurisdiction  over  both  Palni  and  Dindigul.  The  ques- 
tion foi  decision  is  v\hether  the  suit  v\as  triable  b\  the  District  Munsif, 
or  whether  it  uas  triable  exclusively  b)  the  Small  Cause  Court.  [478] 
The  District  Munsif  found  that  it  was  triable  b\  the  District  Munsif, 
and  this  finding  was  upheld  by  the  District  Judge  on  appeal.  The 
defendant  asks  us  to  revise  the  proceedings  under  Section  622  of  the  Code 
of  Civil  Procedure  on  the  ground  that  under  Section  16  of  the  Small 
Cause  Court  Act  IX  of  1887  the  District  Munsif  had  no  jurisdiction  to 
entertain  the  suit. 

Section  17  of  the  Code  of  Civil  Procedure,  as  amended  bv  Section  7 
of  Act  YTT  of  1888,  provides  that,  subject  to  the  pecuniary  or  other  limi- 
tations prescribed  b\  law,  suits  such  as  the  present  shall  be  instituted  in 
a  Court  within  the  local  limits  of  \\hose  jurisdiction  (a)  the  defendant 
resides  (t.f.,  Palni),  or  _(b)  the  cause  of  action  arises,  and  in  a  suit  like 
the  present  the  cause  of  action,  it  is  explained,  arises  at  any  of  the 
following  places,  namely  :-^- 

(i)  The  place  \\here  the  contract  was  made  (i.e  ,  Dindigul). 
(ii)  The   place  \\here  the  .monej.iluo  under  the  contract    was  to   be 
paid  or  the  contract  performed  (/.*'.,  Palni) 

Thus,  so  far  as  the  Code  goes,  tho  suit  may  be  instituted  at  Palni  'f 
regard  is  had  to  the  residence  of  the  defendants,  and  at  either  Palni  or 
Dindigul  if  regard  is  had  to"  the  place  of  origin  of  the  cause-  of  action. 
When  a  suit  may  be  instituted  in  more  than  one  of  several  Courts,  it  is  a 
general  principle  of  law  that  tht-pfomtiff  may  choose  the  forum  in  which 
to  bring  his  suit.  Tn  the  present  case  the  plaintiff  elected  to  sue  on  the 
cause  of  action  as  one  that  arose  at  Palni  and  brought  his  suit  accordingly 
in  the  District  Munsif's  Court,  which  alone  has  jurisdiction  at  Palni.  The 
question,  then,  is  whether  Section  16  of  the  Small  Cause  Court  Act  IX 
of  1887  deprives  him  of  the  right  given  by  the  Code  of  selecting  the  place 
in  which  to  lay  the  origin  of  the  cause  of  action  and  renders  it  obligatory 
on  him  to  file  his  suit  in  the  Small  Cause  Court, having  jurisdiction  at 
Dindigul.  We  are  of  opinion  that  it  does  not  do  so.  The  section  runs  as 
follows:  — 

"  Save  as  expressly  provided  by  this  Act  or  by  any  other  enactment 
"for  the  time  being  in  force,  a  suit  cognizable  by  a  Court  of  Small  Causes 
"  shall  not  be  tried  by  any  other  Court  having  jurisdiction  with  in  the  local 
"  limits  of  the  nirisdiction  of  the  Court  of  Small  Causes  by  which  the 
"  suit  is  triable." 
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Now,  if  the  Small  Cause  Court  had  ]uu^dictioii   at   Palm,   theie  could 
be  no  question  but  that  the  suit  must   bo  tried  b\   tlie  Small  Cause  Court,     CEP    tc 
and  by  that  Court  alone      But,   as  a  fact,  the  Small  [[479]   Cause  Court  / 

has  no  jurisdiction   at    Palm       In  othei    ^ords,   it  c .in not  tn ,   or  take  cog-      A    ££. 
nizance   of,    any   Hint   founded   on    a   cause   of   aetion    arising   at   Palm,    but       L 
wu  have  seen  that,  in  the  present  rase,  the  plaintiff  founded  his  suit  on  a      ~     E 
cause   of   action    that   arose   at    Palm       That   suil,    as   founded    b\    plaintiff,  *U 

was  not   cognizable  bv    the   Small  Cause  Court,   since  it  has  no  iimsdiction    19 
over  Palm,  and  Section   16  of  (he  Act  is,  tbrrefoie,  no  bar  to  the  suit 

This  conclusion,  founded  on  the  conetiuctinn  of  the  Acts,  is,  \\e  nfay 
observe,  in  accoi dance  \\ith  the  dictates  of  puhhc  comenu>nee  in  the 
present  case  The  fact  that  the  small  (  au^e  ]in  isdietion  ot  the  Subordi- 
nate Judge's  Comt  of  Madura  (West),  though  extended  bv  OoNcrnmcmt 
to  the  Dindigul  taluk,  has  not  hern  extended  to  the  Palm  taluk,  is,  no 
doubt,  due  to  the  fact  that  the  latter  is  much  hirthei  than  the  former 
from  the  Court  of  the  Subordinate  Judge,  and  there  \\ould  be  undue  hard- 
ship in  compelling  suitois  with  small  claims  to  go  a  long  journey  to 
Madura  instead  of  the  Court  close  at  hand  to  enforce  them  To  oblige 
the  plaintiff  in  the  piesent  case  to  file  his  suit  in  Madura  rathei  than  in 
Palm,  would  be  to  inflict  on  him  a  haidship  which  the  Government  desir- 
ed to  guard  against  With  these  lemarks  we  dismiss  this  levision  peti- 
tion with  costs. 


10  M.  170. 
APPELLATE   CIVIL 

Sn     \ithur  J     U~  Collnm,   Kt  ,   Clni'f  Juttice, 
i    Benson 


M/\LLiK\HjrttA    tvo   DTIIUKS    (Dcfi'tidaut*),    Appellant)*    u 
PATHAXEXI   (Plaintiff),    Jlcnpomlpnt  *     |'28th   August,    180G] 

C,,  i/  Procedure  Code,  Scctiom  56 j,  4560,  578 — Order  of  Remand— I rn'iiulunty  ajtCiting 
the  merit f 

\\here  a  Dislntl  Inim  rt\crse<l  ihc  DmincL  \lunsifs  decree  ,ind  u-maiuled 
the  cabr  for  a  revised  hnthiTtf  on  llie  incuts 

PI  eld,  that  tins  procedure  was  ultra  Tires   and  illegal 

[480J  Held  further,  that  as  the  irregularity  might  h.ive  aftected  the  nieriis  of 
the  case,  Section  578,  Ci\il  Procedure  Code,  WHS  injp])licaLile 

[R.,  28  C  324  (332)  =5  C  WN  50^ ,  28  M  437  (440)  =15  ML  J  236,  32  M  83  (84)  =4 
MLT  479;  12  CPL.R  119  (123);  14  Ind  Caa  394  (395)  =±11  MLT  69;  121 
MLJ  1063  (1071)  =10  MLT  437  =  12  Ind  Caa  665] 

SECOND   appeal   against   the  decree  of  H    T    Ross,   District  Judge  of 
Godavari,    m    appeal    suit    No     120   of    1894,    reversing   the    decree    of,  B 
Rajalingam,   District  Munsif  of  Amalapuram,   in  miginal  suit  No.    128  of 
1693 

This  was  a  suit  for  the  recovery  of  a  dwelling  site  with  past  profits 
Rs  2  and  subsequent  profits  at  Rs  2  per  annum  nnd  ground  The  plaint 
alleged  that  the  defendants  Nos  1  and  2  executed  a  mortgage  of  the  suit 
property  to  the  plaintiff1  s juncle  Bapirazu  in  1860  and  gave  him  possession, 
that  m  1867  the  defendants  sold  the  same  to  Bapirazu  and  that  the  lands 

*  Second  Appeal  No   646  of  1895, 
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had  been  in  his  possession  and  in  the  possession  of  the  plaintiff  down  to 
AUG.  28.  *ke  year  1^91   when  they  were  usurped  by  defendants.     The  defendants 
*          '  denied  the  mortgage  and  sale  and  pleaded  that  they  had  always  been  in 

APFEI--   P088688*011- 

LATE  r^*le  Dk^ct  Munsif  dismissed  the  suit  holding  Exhibit  B,  the  mort- 

CIVIL     8a&°  °^  ^^^  no*  Proved  anc*  refusing  to  admit  in  evidence  a  certain  decree 
_  "     on  'the  ground  that  it  was  produced  too  late. 

it  M.  479.  ^le  J^stotet  Judge  remanded  the  case  for  a   revised  finding  with  a 

direction-  that  the  decree  should  be  admitted.  Thereupon  the  District 
Munsif  admitted  the  document  and  passed  a  decree  in  favour  of  the 
plaintiff. 

On  appeal  the  judgment  of  the  District  Court  was  as  follows:  — 
c     4<  Defendant's  pleader  states  he  has  no  instructions  and  no  objection 
"  has  been  filed  by  defendants  to  the  Lower  Court's  finding. 

On  these  findings  the  Lower  Court's  decree  must  be  reversed  and 
"  plaintiff  given  a  decree  for  the  recovery  of  the  suit  property  with  costs 
11  throughout.     There  was  no  evidence  for  plaintiff  as  to  mesne  profits." 
The  defendants  appealed. 
Mr.  J.  0.  Smith,  for  appellants. 

The  lower  appellate  Court  had  no  power  to  remand  the  case  as  the 
suit  had  not  been  decided  on  a  preliminary  point  Subba  Sastri  v.  Balett 
chandra  Sastri  (1)  and  Kelu  Mulacheri  Nayar  v.  Chendu  (2).  The  District 
Judge  ought  to  have  weighed  the  evidence  himself.  The  effect  of  the 
Judge's  procedure  was  to  throw  on  the  respondent  the  onus  of  supporting 
the  Munsif  's  original  judgment  instead  [*81]  of  making  the  appellant 
show  good  cause  for  revising  it.  Section  578,  Civil  Procedure  Code, 
cannot  apply,  as  the  appellants  have  been  seriously  prejudiced. 
Srirawulu  Sastriar,  for  respondent. 

JUDGMENT. 

We  are  of  opinion  that  the  order  of  remand  was  ultra  vires  and 
illegal,  since  the  District  Munsif  had  decided  the  case  on  the  merits,  not 
on  a  preliminary  point.  The  proper  course  was  for  the  District  Judge  to 
have  himself  admitted  Exhibit  B  and  to  have  considered  its  effect  along 
with  the  other  evidence  in  the  case  and  to  have  then  arrived  at  findings  on 
the  material  issues.  If  further  evidence  was  required,  he  might  have 
called  on  the  District  Munsif  to  record  it  and  certify  it,  or  he  might  have 
himself  admitted  it,  and  he  might  then  have  considered  it  also  before 
arriving  at  a  finding  on  the  issues  (Subba  Sattri  v.  Balachandra  Saatri 

(I))- 

We  have  considered  how  far  the  provisions  of  Section  578,  Civil 
Procedure  Code,  should  affect  our  procedure  in,  this  case.  If  we  were 
satisfied  that  the  District  Judge  did  himself  consider  the  evidence  and 
did  himself  arrive  at  findings  thereon,  we  should  be  inclined  to  hold 
that,  under  Section  578,  Civil  Procedure  Code,  the  order  of  remand  and 
the'  call  for  revised  findings  was  merely  an  irregularity  of  procedure  not 
affecting  the  merits  and  not,  therefore,  such  as  to  require  or  to  justify  us 
in  now  remanding  the  case. 

We,  however,  observe  that  in  the  present  case  the  District  Judge  does 
not  appear  to  have  brought  his  mind  to  bear  on  the  question  whether  the 
evidence  did  or  did  not  justify  the  findings.  He  did  not  ev^n  state  that 
he  accepted  them.  He  merely  observed  that  rto  objection  was  taken  to 
them,  and  that  on  those  findings  the  decree  of  the  Lower  Court  must  be 


(i)    18  M.  421.' 


(2)  19  M.  157, 
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reversed      It   may,    perhaps,    be   that,    if   fche   District   Judge   had  himself 
considered  the  evidence,  he  would  have  arrived  at  a  different  conclusion     AUG 
The  irregularity  was,  therefore,  one  which  may  perhaps  have  affected 


_ 
the  merits  of  the  case  APPEL- 

This  being  BO,  we  shall  follow  the  procedure  adopted  m  the  authority  LATE 
already  referred  to,  and,  setting  aside  tho  decree  ot  the  District  Judge,  CIVIL. 
we  remand  the  suit  to  him  for  disposal  according  to  law  -- 

Costs  of  this  appeal  will  abide  and  follow  the  result  It  M.  411. 


It  M.  482  =  2  Weir  715. 

[482]   APPELLATE  CRIMINAL 

Bcfotc   Ifr    Jimticc  Submmania   Ayytir  am]   M;     Justice   Danes 


QUEEN- KMPUKHS   n     KAKU  NAY  AH   \ND  ANOTITMI  * 
[12th   August,    1806  ] 

Confessions  of  co-accused — Corroboratwn — Alalcnal  particulars — Evidence  .lit,  Section 
30— Abetment — Penal  Code,   Section   109 

Where   the  only  evidence  against  two   pnsoncis   accused  of   murder   directly 

implicating  them  in  the  commission  of  the  crime  consisted  of  confessional  stale- 

*        merits  made  by  them  before  the  committing  magistrate,  which  were  subsequently 

retracted,  and  the  statements  in  such  confessions  were  corrol>oralcd  in  material 

particulars  by  other  evidence  on  the  record 

field,  that  the  evidence  was  sufficient  to  support  a  coimction 

FH.,    13   C  P  L  R     107    (109)  1 

CASE  referred  by  II  H  O'Fnirell,  Sessions  Judge  of  Soutb  Malabar, 
for  confirmation  of  the  sentence  of  death  passed  on  the  prisoners  in 
<eHsions  case  No  28  of  1896. 

Tho  factw  necessity  foi  the  purpobes  of  this  lopoit  appear  sufficiently 
from  the  judgment  ot  the  High  Court 

The    Acting   Public     Prosecutor     (Mr     Rubin-mania),    for    t)io    Crown 

8tva*a*mi    'iyyar,   for  the   accused 

JUDGMENT 

Independently  of  the  confessions,  the  evidence  for  the  pioseeution  IH 
admittedly  not  sufficient  to  wairant  the  conviction  of  eithei  of  the  accused 
Rut,  if  the  confessions  can  be  acted  on  as  hue,  they  do,  if  taken  together 
(one  prisoner's  with  the  other's)  conclusively  prove  the  guilt  of  both  Wo 
see  no  reason  to  believe  thoy  were  not  true  for  the  chief  leason  that  they 
were  not  coerced,  foi,  even  when  the  prisoners  retracted  them,  they  did 
not  allege  that  the  confessions  had  been  extorted  from  them  by  the  police 
nor  is  there  any  allegation  that  they  were  obtained  by  inducement  In 
withdrawing  their  confessions  the  prisoners  still  admitted  that  they  obtain- 
ed a  gun  on  the  night  of  the  murder  from  the  boy  Velu  llutti,  who,  fcs 
sixth  witness  confirms  their  statements,  thereby  corroborating  their  con- 
fessions in  a  most  material  particular  The  fifth  witness  also  corroborates 
the  two  prisoners  in  stating  that  they  were  -m  company  together  on  the 
[188]  lUght  of  the  murder  and  proceeded  together  to  get  the  gun  from  the 
sixth  witness  Tho  prisoner  have  given  no  evidence  of  what  they  wanted 
the  gun  for,  and  what  the^-  did  with  it — if  they  did  not  want  it,  and  did 
not  use  it  for  killing  the  deceased.  This  is  a  strong  circumstance  against 

*  Referred  Trial  No   44  of  1896, 
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th^m  which  they  have  failed  to  explain.  As  to  motive,  it  is  ehown  that 
the  deceased  was  at  enmity  with  the  first  prisoner,  who  was  also  the 
person,  most  interested  in  his  death,  circumstances  going  to  confirm  the 
truth  of  his  confession  that  he  was  desirous  of  injuring  the  deceased.  The 
second  prisoner  had  no  personal  interest  in  the  murder  of  the  deceased, 
b\i£  both  he  and  the  first  prisoner,  in  their  confessions  explain  how  he 
came  to  be  hired  to  commit  the  offence  for  a  pecuniary  consideration. 
We  have  not  overlooked  the  fact  that  only  one  of  the  two  prisoners  could 
have  fired  the  fatal  shot,  and  that  which  of  the  two  did  it  cannot  be  deter- 
mined upon  the  mere  confessions.  But  there  is  no  doubt  they  were  both 
present  at  the  commission  of  the  crime,  aiding  and  abetting  each  other; 
consequently  both  are  liable  to  be  convicted  for  the  substantive  offence  of 
murder.  We  therefore  agree  with  the  Sessions  Judge  and  confirm  the 
conviction  and  sentence  of  both  prisoners. 


10  M.  183-1  Weir  29,  298. 
APPELLATE   CRIMINAL. 

Before  Mr.  Justice  Subramama  Ayyar  and  Mr.  Justice  Daviea. 


QUEEN-EMPRESS  v.  DUMA  BAIDYA  AND  OTHERS.* 
[4th   September,   1896.] 

Penal  Code,  Sections  34,  56,  302 — Murder — Sentence  of  penal  servitude. 

Where  three  prisoners  assaulted  the  deceased  and  gave  him  a  beating  in  th« 
course  of  which  one  of  the  prisoners  struck  the  deceased  a  blow  on  the  head, 
which  resulted  in  death: 

Held,  that  in  the  absence  of  proof  that  the  prisoners  had  the  common  inten- 
tion to  inflict  injury  likely  to  cause  death,  they  could  not  be  convicted  of 
murder. 

The  punishment  of  penal  servitude  is  only  applicable  to  Europeans  and 
Americans 

[DiM.,  1  L.BK.  232  (286);  P.,  29  A.  282-4  A.L.J.  207»A.W.N.  (1907)  51»5  Cr, 
L.J.,  130;  U.B.R.  1907,  3rd.  Qr.  Penal  Code,  p.  5«14  Bur.  L.B.  264;  Rel.,  14 
Cr.  L.J.  241  (244) -19  Ind.  Ca>.  497-16  O.C.  19.] 

APPEAL  against  the  conviction  and  sentence  of  H.  O.  Joseph,  Ses- 
sions  Judge  of  South  Canara,  in  sessions  case  No.  8  of  1606. 

[484]  In  this  case  the  prisoners  were  charged  with  having  on  10th 
February  1896  at  Mangalore  lain  in  wait  for  one  Koraga  (with  whom  the 
first  accused  had  a  quarrel  two  days  before)  and  assulted  him.  They 
left  him  in  a  state  of  unconsciousness,  from  which  he  never  recovered, 
dying  in  hospital  two  days  later. 

The  evidence  of  two  witnesses  (prosecution  second  and  third  wit- 
nesses) who  were  with  the  deceased  at  the  time  of  assault  proved  that  first 
accused  first  struck  deceased  a  heavy  blow  on  the  head  with  a  bludgeon; 
thkt  second  accused  struck  him  across  the  chest  with  a  lighter  cane;  and 
that  when  he  fell  under  these  blows,  third  accused  put  his  foot  on  him  and 
pummelled  him. 

The  meclical  evidence  showed  that  the  cause  of  death  was  the  blow 
on  the  head  which  fractured  the  skull  and  ruptured  one  of  the  meningeal 
arteries. 

The  Sessions  Judge,  in  finding  all  three  prisoners  guilty  of  murder, 
remarked ' as  follows:—  < 

*  Criminal  Appeal  No.  253  of  1896. 
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11  There  is  no  ground  for  making  any  distinction  between  the  three 
"  persons  concerned  in  the  commission  of  the  offence,  and  since  the  Wow 
"  struck  by  the  first  accused  was  one  which  must  have  in  all  human  pro- 
"  babihty  smashed  the  head  of  the  deceased  man,  the  three  must  he  held 
11  to  have  acted  with  the  knowledge  that  death  was  likely  to  result  from 
11  their  action." 

He  therefore  convicted  the  three  prisoners  and  sentenced  them  to 
penal  servitude  for  life. 

Narayana  /Jaw,  for  appellants. 

The  Acting  Public  Prosecutor   (Mr    Subram amain),   foi    the  Crown  . 

JUDGMENT 

We  have  no  reason  to  doubt  that  the  three  appellants  made  in  attacjc 
on  the  deceased  Koraga  in  the  manner  described  by  the  firs:  and  third 
prosecution  witnesses  The  effect  of  the  blow  given  by  the  first  appellant 
on  the  head  of  the  deceased  with  a  thick  or  '  bludgeon  '  was  to  caufce 
his  death,  and  we  consider  the  first  appellant  was  rightly  eonvicied  of 
murder.  But  the  conviction  ot  the  second  and  third  appellants  for  the 
same  offence  we  cannot  uphold  There  is  nothing  to  show  that  there  v  as 
a  common  intention  on  the  part  of  all  the  three  accused  to  inflict  such 
injury  as  would  cause  death;  and  no  such  intention  as  regards  the  second 
and  third  accused  can  be  gathered  from  the  particulai  acts  of  \iolence 
proved  against  them  which  in  no  way  [M5]  contributed  to  the  death  of 
the  deceased.  Though  the  object  of  all  was  no  doubt  to  giv.?  the  deceased 
H  (mating,  the  second  and  third  accused  neither  instigated  nor  participated 
in  the  fatal  blow  dealt  by  the  first  accused  They  cannot ,  Uierefoie,  bo 
hf3ld  icsponsible  for  the  consequences  of  such  act,  and  it  is  not  ensy  to 
follow  the  reasons  given  by  the  Judge  For  holding  tlieso  l\\o  persons  also 
guilt  v  of  murder.  We  therefore  alter  the  conviction  ot  thvi  second  and 
third  accused  into  one  of  voluntarily  causing  hurt  undoi  Section  323  of 
the  Penul  Code  and  convert  the  sentence  passed  upon  them  to  one 
of  fuur  months'  rigorous  imprisonment  The  senten'1^  passed  by  the 
Judge  of  '  penal  servitude  '  for  life  on  all  the  three  accused  was  in  itself 
illegal,  as  the  punishment  of  '  penal  servitude  '  is  applicable  only  to 
Europeans  and  Americans,  BO  that  v\e  must  also  alter  the  sentence  passed 
on  the  first  pnsonei  In  lieu  of  the  sentence  of  the  Judge  we  sentence 
*  he  first  appellant  to  transportation  for  life  and  diamibo  h.a  appeal 


19  M,   I65  =  e  M.L.J.  847. 
APPELLATE  CIVIL. 

Before  Sir  Arthur  J    H    Colhn*.   K1  ,   Chief  Justice, 
and  Mr    Justice  Demon 


CHOCKALINOAM  PILLAI  AND  OTHERS  (Defendant*  2  to  10,   13  A\D 
27  to  81),  Appellants,  v    MIYANDI  CHKTTIAR  (Plaintiff),  RetponJent* 
[23rd  and  24th  JuK    and  13th  August,   1896.] 

Landlord    and    tenant — Ulavadat    M\ras\dari — Permanent    tenancy — Lease    by    temple 
trustee — Laity  possession— Necessity  for   lease   presumed — Cit'i/  Procedure   Code, 

Section  584 — Inference  to  be  drawn  from  documents,  question  of  law 

\  • 

In  1813  the  manager  of  Ti  temple  gave  a  permanent  lease  of  one-half  of  certain 
lands  to  C,  the  ancestor  of  the  defendants  i  to  14,  and  the  others  half  to  N 

*  Second  Appeal  No  639  of  1895 
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In  1820  N  transferred  his  half  share  to  V,  the  son  of  C.  In  1831  V  and  S,  the 
ancestor  of  the  other  defendants,  addressed  a  petition  to  the  Collector,  the  then 
manager  of  the  temple.  In  1839  V  and  S  executed  a  fresh  lease  and  a  secu- 
rity bond  in  favour  of  the  temple,  in  both  of  which  documents  V  and  S  were 
described  as  Ulavadai  mirasidars,  that  is,  persons  with  an  hereditary  right  to 
cultivate.  There  was  no  evidence  adduced  to  prove  for  what  purpose  the  lease 
[486]  of  1832  was  executed,  but  the  defendants  held  possession  as  tenants  from 
1832  to  date  of  suit: 

Held,  that  the  words  'Ulavadi  mirasidars'  used  in  the  deeds  of  1832  as  de- 
scribing the  tenants  denoted  that  they  were  persons  with  hereditary  right  to 
cultivate,  and  that  the  lease  was  therefore  of  a  permanent  nature: 

Held  also,  that,  after  the  lapse  of  so  great  a  period  of  time,  the  Court  would 
presume  under  the  circumstances,  that  the  original  grants  were  made  for  neces- 
sary purposes  and  were  binding  on  the  temple: 

Held  farther,  that  the  proper  inference  to  be  drawn  from  the  terms  of  a  docu- 
ment is  a  question  of  law  within  the  meaning  of  Section  584,  Civil  Procedure 
Code  and  can  be  considered  in  second  appeal. 

[Rw.,  27  M.  291  (P.CJs3l  LA.  83-14  M.LJ.  200=8  Sar.  P.C.J.  587;  Rel.,  4  Ind. 
Cas.  626  (629)=&  P.W.R.  1909;  9  Ind.  Cas.  41  ~9  M.L.T.  191=(19U)  1  M, 
W.N.  6  (11);  R.  22  M.  264  (&7).J 

SECOND  appeal  against  the  decree  of  J.  A.  Davies,  District  Judge 
of  Tanjore,  in  appeal  suit  No.  82  of  1894,  confirming  the  decree  of  T. 
Ramasawmi  Ayyangar,  Subordinate  Judge  of  Negapatam,  in  original  suit 
No,  1  of  1893.  T 

The  facts  of  this  case  were  as  follows:  — 

The  plaintiff,  as  trustee  of  the  temple  of  Kayarohanaswami  at  Nega- 
patam, has  brought  this  suit  to  eject  the  defendants  from  the  possession 
of  certain  land  in  the  village  of  Vadagudi,  belonging  to  the  temple  and  for 
mesne  profits  from  date  of  plaiut  to  date  of  delivery. 

The  lands  in  dispute  belong  to  the  temple  referred  to  in  the  plaint. 
On  the  10th  January  1832,  when  the  management  of  the  affairs  of  tha 
temple  was  exercised  by  the  Government,  Viddhachala  Pillai,  the  ancestor 
of  the  defendants  1  to  14,  and  Subbayyan,  the  ancestor  of  the  defendants 
15  to  26,  executed  a  muchilika  (Exhibit  A,  a  translation  of  which  appears, 
in  the  judgment  of  the  High  Court)  in  favour  of  the  then  Collector  of 
Tanjore  undertaking  to  cultivate  the  lands  from  fasli  1241  and  to  pay 
annually  to  the  temple  Bs.  520-7-9}. 

Plaintiff's  case  was  that  Vriddhachala  Pillai  and  Subbayan  and  after 
their  death,  their  descendants  continued  to  pay  the  rent  as  reserved 
in  the  muchilika  until  fasli  1279,  and  from  faslis  1280  to  1288,  205  kalams 
of  paddy  were  paid  every  year  in  addition  to  the  rent,  and  from  faslis 
1284  to  1292  the  additional  rent  was  raised  to  350  kalams  per  annum,  and 
it  was  paid  together  with  the  prescribed  rent  and  subsequently  the 
defendants  allowed  it  to  fall  into  arrears;  that  the  lands  are  now  capable 
of  fetching  an  annual  net  profit  of  Rs.  1,500  to  the  temple;  that  on 
the  6th  November  1889  a  notice  was  given  by  the  plaintiffs  to  the  defend- 
ants demanding  the  payment  of  arrears  in  full  and  execution  of  a  fresh 
lease- [487]  deed  at  an  enhanced  rate  of  rent,  and  intimating  that,  if  the 
defendants  did  not  agree  to  his  proposal,  they  were  to  quit  the  lands  at 
the  end  of  the  fasli,  but  they  sent  no  reply,  though  bound  to  give  up  the 
lands  on  demand,  and  that  plaintiff  is  not  willing  to  leave  the  lands  any 
longer  in  their  possession.  Defendants  27  to  87  are  impleaded  as  being 
in  possession  of  a  portion  of  the  lands  sought  to  be  recovered. 

The  principal  defence  was  that  the  entire  'lands  set  out  in  the  plaint 
had-  belonged  to  the  defendants'  ancestors,  who  had  givfen  their  mirasi 
right  to  trie  temple  of  Kayarohanaswami  two  hundred  years  ago,  but 
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retained  the  permanent  right  of  cultivation,  which  they  and  the  defend- 
ants  had  enjoyed  for   a  period  of  two  hundred  years,    paying  the   Ay  an 
and  the   Svamibogham  rent  to  the  temple,    and  they   were  not   therefore 
liable  to  be  ejected      It  was  further  contended  thai  the  muchilika  contains 
no  stipulation  for  eviction,  and  they  are  not  m  an  oars,  having  paid  away      LATg 
the  rent  until  the  end  of  the  last  fasli,  that  no  additional  rent  was  ever      QVIL 
paid  by  them,   and  that  the  notice  given  by  the  plaintiff  is  not  a  proper      _  ' 
notice  to  quit      It  is  also  contended  that  the  revenue  and  the  proprietary       ^  ^ 
dues  have  been  fixed  in  perpetuity  405  ?«f 

The   following   issues,    inter  aha,    were   framed  —  M. 

Whether  under  the  terms  of  the  muchilika  of  the  10th  January  1832 
Virddachala  Pillai  and  Subbayyan  were  tenants  from  year  to  year  or 
acquired  a  right  of  permanent  occupancy 

Whether  defendants  1  to  26  allowed  the  rent  to  fall  into  arrears  as 
alleged  in  paragraph  4  of  the  plaint 

Whether  the  defendants  aforesaid  are  liable  to  be  ejected  foi  nonpay- 
ment of  the  rent 

Is  the  plaintiff  entitled  to  enhance  the  rate  of  rent 
Whether   the  notice   to   quit   given   by   the   plaintiff   is    a   propel    and 
legal  notice 

To  what  relief  is  plaintiff  entitled 

The  Subordinate  Judge  held  with  regard  to  the  first  issue  that  the 
defendants  had  failed  to  prove  that  they  had  any  title  higher  than  that  of 
cultivating  tenants  from  year  to  year 

As  to  the  second  and  third  issues  he  held  that  there  was  no  proof 
that  the  rent  was  allowed  to  fall  into  arrears  by  the  defendants  Even 
supposing  they  were  in  arrears,  they  are  not  liable  to  [488]  be  ejected, 
there  being  no  stipulation  in  the  muchilika  that  non-payment  of  rent 
should  work  a  forfeiture  of  the  lease 

As  to  the  fourth  issue  he  hold  that  defendant's  tenure  being  one  from 
year  to  year,  plaintiff  was  at  liberty  to  enhance  the  rent  (Chockaltnga 
Pillai  v  Vytheahnga  Pundara  Sunady  (1)  and  Thiayamja  \  Gujana 
Sambandha  Pandara  Sannadhi  (2),  and  as  to  the  fifth  issue  he  said  "  that 
the  notice  given  by  the  plaintiff  contained  an  intimation  that  defendants 
should  pay  the  enhanced  rate  of  rent  or  quit  the  land  at  the  end  of  the 
fasli  It  is  argued  for  the  defendants  that  notice  to  quit  should  not 
contain  a  demand  for  enhanced  rate  of  rent,  and  in  support  of  the  argu- 
ment the  ruling  in  Mohumaya  Goopta  v  Nilmadhab  Rai  (3)  was  cited 
In  that  case  it  was  merely  doubted  if  such  a  notice  was  a  good  notice 
and  the  question  was  not  authoritatively  settled  in  one  way  or  the 
other.  But  such  a  notice  was  held  to  be  valid  in  Bokronath  Mundul 
v  Binodh  Rum  Sein  (4)  and  Janoo  Mundur  v  Bmo  Singh  (5)  The 
issue  must,  therefore,  be  found  in  favour  of  the  plaintiff  "  He  accord-' 
ngly  decreed  that  plaintiff  was  entitled  to  eject  the  defendants  and 
recover  the  land  sued  for 

On  appeal  the  District  Judge  agreed  with  the  Lower  Court,  and  with 
regard  to  the  first  issue  he  held  that  the  trustee  of  the  temple  m  1813 
and  1820  had  no  power  to  grant  a  permanent'  lease  of  the  temple  lands 
H!B  judgment  on  this  point  is  as  follows1  — 

"     ven   assuming   that   VrMdtfftchala   Pillai  had   been    given    a   per* 
t  rirfht  under  Exhibits  I  and  II  and  that  his  petition  (Exhibit 
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*  H)  could  be  explained  awaj,   and  it  was  in  consequence  of  that  per- 
'  manent   right    that   he   was   granted   the    lease    A,    the    question    arises 
'  whether  the  trustee  of  the  temple  for  the  time  being  in  1813  and  1820 
'  could  have   made  a  permanent  alienation   of  the  rights  of  cultivation. 
4  In   a  Privy   Council   case   Maharanee   Shibessouree   Debia   v.    Mothoora- 
4  nath  Acharjo  (1),  it  has  been  held  (p.  275)  'that  to  create  a  new  and 

*  fixed  rent  for  all  time,  though  adequate  at  the  time  in  lieu  of  giving 
'  the  endowment  the  benefit  of  an  augmentation  of  a  variable  rent  from 
1  time  to  time,   would  be  a  breach  of  duty  in'  the  trustee.     That  ruling 

*  as  pointed  out  in  r£ayubunni*8a  Bibi  v.  Kuwar  Sham  Kishore  Roy  (2), 

*  is  of  course  subject  to  the  modification  that  such  a  permanent   [M9J 
'  "  alienation   might   be  made   by    a  trustee   under  special   circumstances 
4  'of  necessity      Now  in  this  case  the  consideration  stated  for  the  granu 
4  of  the  permanent  lease  (Exhibit  I)  is  that  the  lessees  should  make  the 
'  village   prosperous   by   building   houses   in   the   said    village   and   living 
4  therein    and   apparently    effecting   improvements   on   the   land    demised- 
'  These  considerations   would  no  doubt  be  good  ground    for    the    grant 
4  of   a   lease   for   a   long   term,   but   they   are   not   adequate   for  granting 
'  a  lease  for  all  time.     I  must,  therefore,  hold  that  even  if  Vriddhtvchala 
'  Pillai  had  had  a  permanent  right  granted  to  him  previous  to  the  lease 
4  (Exhibit  A)  and  that  Exhibit  A  recognized  that  right  and  continued  it 
4  it  was  not  a  valid  grant.     If  the  previous  permanent  leases   (Exhibits 
4  I  and  (II)  are  invalid,  as  I  find  them  to  be,  the  Collector  also  in  the  posi- 

4<  tion  of  trustee  had  no  power  to  create  a  permanent  tenancy  himself  for 
44  the  same  reason  which  I  have  given  in  regard  to  the  previous  leases." 

The  appeal  was  accordingly  dismissed  with  costs. 

Sankaran   Nayar,   for   appellants. 

Notice  to  quit  was  necessary  before  ejecting  the  defendants.  Adbulla 
Rawutan  v.  Sitbbarayyar  (8),  Subba  v.  Nagappa  (4),  Unhamma  Devi  v. 
Vaikunta  Hegde  (5),  Muhamaya  Ooopta  v.  Nilmadhab  Rai  (6).  Transfer 
of  Property  Act,  Section  111  (h).  As  to  the  power  of  the  trustees  to 
grant  Exhibits  1,  II  and  Exhibit  A,  raised  by  the  District  Judge  in  the 
appeal,  the  question  is  barred  by  limitation  under  Article  144,  Limitation 
Act.  Sankaran  v.  Prriasami  (7),  Nilmotiy  Singh  v.  Jagabandhu  Roy 
(8),  the  question  is  also  barred  under  Article  134,  Limitation  Act.  Yeau 
Ramji  Kalinath  v.  Batkrishna  Lakshman  (9),  and  second  appeal  618  oi 
1S78  of  this  Court. 

Rartiachandra  Rau  Saheb,   for  respondent. 

Permanent  tenancy  under  Exhibits  1  and  II  was  abandoned.  Ex- 
hibit A  is  merely  a  tenancy  from  year  to  jeur.  It  is  similar  to  the  docu- 
ment in  Chockalinga  Pillai  v.  Vythcalinga  Pundara  Sunnady  (10),  which 
was  held  not  to  create  a  permanent  tenancy.  The  onus  of  proof  that 
the  tenancy  is  more  than  a  tenancy  from  }ear  to  year  is  on  the  appellants 
and  they  have  not  discharged  it.  [WO]  Thiagaraja  v.  Giyana  Sambandha 
Pandara  Sannadhi  (11),  Rang  anas  ary  v.  Shappani  Asary  (12),  is  disting- 
uishable. All  the  pagodas  in  Tsnjore  were  taken  possession  of  by  Govern- 
ment in  1812.  Ramiengar  v.  O.  Pandarasannada  (18). 

Sankaran  Nayar  in  reply — If  Exhibits  I  and  II  were  not  surrendered 

•" ~der  H,  there  is  nothing  in  A.  to  take  away  the  perpetual  tenure.     Chun- 

tbati  Koeri  v.   Harrington  (14).     Th*  inference  to  be  drawn  from  the 
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construction  of  a  document  is  a  question  of  law  and  the  High  Court  in 
second   appeal  can   therefore  interfere  with   the  construction  put   upon  it. 
by  the  Lower  Courts.     Ram  Gopal  v.  Shamakhaton  (1)      It  is  essential  as 
part  of  the  plaintiff's  case  to  prove  that  proper  notice  to  quit  has  been     ^^^ 
given,   ao  the  plaintiff  cannot  plead  he  has  been  misled  by  the  defence      ^^TE' 
Exhibit  A  was  executed  because  a  money  rent  was  not  fixed  under  Exhi- 
bits I  and  II. 

JUDGMENT 

The  plaintiff,  as  trustee  of  a  certain  temple  at  Negapatam,  sued'  to 
recover  from  defendants  certain  lands  which  the  plaintiff  alleged  they 
held  under  the  temple  as  tenants,  from  year  to  year,  under  a  lease 
(Exhibit  A)  The  defendants  claimed  to  have  a  right  of  permanent  occu- 
pancy in  the  lands,  subject  only  to  payment  of  rent  to  the  temple 

Both  the  Lower  Courts  Jaave  decreed  for  plaintiff 

Against  those  decrees  the  defendants  now  appeal 

The  defendants  claimed  to  have  had  permanent  occupancy  rights  for 
the  past  two  hundred  years,  but  of  this  no  proof  was  given  It  is,  how- 
ever, clear  from  Exhibit  I  that,  so  long  ago  as  1813,  the  then  manager  of 
.the  temple  gave  a  permanent  lease  of  one-half  of  the  lands  to  Chokka- 
natha  Pillai,  an  ancestor  of  the  defendants  1  to  14,  and  of  the  other  half 
of  the  lands  to  Nalla  Pillai  It  is  ako  clear  from  Exhibit  II  that  in  1820 
Nalla  Pillai  transferred  his  half  share  to  Vnddhachala  Pillai  (the  son  of 
Chokkanatha  Pillai) ,  and  that  the  manager  of  the  temple  then  confirmed 
him  as  permanent  lessee  of  the  whole  of  the  lands  On  the  4th  Decem- 
ber 1831,  this  Vriddhachala  Pillai  and  one  Subbayyan,  the  ancestor  of 
defendants  15  to  26,  addressed  a  petition,  (Exhibit  H),  to  the  Collector 
of  Tanjore,  who  was  then  the  manager  of  the  temple  It  luna  as 
follows :  — 

[191]  "  To  N  W  Kmdersely,  Esquire,  Principal  Collector  of  Tanjore 
"  — Darknast  presented  by  Vnddhachala  Pillai  and  Subbayyan  of  Vada- 
"  gudi,  who  are  PurakudieB  of  the  Tarap  land  situated  m  that  village 
11  belonging  to  Kayarohanaswami  of  Negapatam  attached  to  the  Mahanam 
"  of  Anthanapettai,  Kivalur  taluk  We  offer  to  cultivate  for  fasli  1241 
"  the  20  velis  5  mahs  and  40}  kulies  of  nanja  land  and  6  rrmhs  and  81 
"  kulies  of  punja  land  situated  in  the  aforesaid  village  and  to  pay  the  Sircar 
"  kist  and  51  kalams  of  paddy  as  Syamibhogam  to  the  temple  for  one  year, 
"  alid  also  to  furnish  cash  security  for  the  payment  We  pray  that 
11  darkhast  izara  may  be  granted  to  us  for  one  year  "  No  reply  to  this 
petition  is  on  record,  but  on  the  10th  January  1882  Exhibit  A  was 
executed  by  Vridhachala  Pillai  and  Subbayyan  It  is  an  agreement  by 
them  to  cultivate  the  plaint  lands,  and  is  in  the  following  terms- — ll  Wo, 
1  Vriddhachala  Pillai  and  Subbayyan,  Ulavadai  (act  of  ploughing  or  right 
1  to  cultivate  lands)  miraffidars  of  Vadapudi,  having  apreecl  to  cultivate 
'  the  said  village  Vadagudi  according  to  the  taram  fafsal  (classification  of 
'  the  lands)  thereof,  do  hereby  execute  this  taram  muchilika  to  N,  W. 
'  Kinder sley,  Esquire,  Principal  Collector  df  Tanjore,  under  date  10th 
'  January  1882.  We  have  taken  up  for 'cultivation  the  following  landa:-^- 
'  Nanja  lands  yielding  one  crop  a  year,  consisting  of  107  numbers1, 
'  comprising  184  acres,  4064  kulies,  equivalent  to  20  velisv  5  mahs.  and  40f 
'kulies,  and  punja  lands  consisting  of  six  numbers,  comprising  2  :i 

10*76'  myalls  ,flTju  81  kuiiffs/  "the*  totrf 
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]  and  punja  lands  being  80  veils,  13  mahs  and  21f  kulies.    According  to 
'  the  pymash  settlement  made  in  faeli  1288,  we  bind  ourselves  to  pay 
'  Sircar  in  the  presence  of  the  pattadar  the  sum  of  Us.  620-7*9^  on  account 
'  of  Ayan  and  Syamibhogam.     If  there  should  fall  any  arrears  in  so  pay 
\  ingi   you   shall  realize  the   same  by   attaching  and  selling  our  private 
'  property  according  to  law.     We  shall  never  pay  to  any  one  even  a  cash 
*  in  excess  of  the  said  triva  fixed  for  the  lands  mentioned  in  this  muohilika. 
"  If  the  pattadar,  the  village  karnum  and  others  should  demand  or  collect 
"  from  us  any  sum  in  excess,  we  sjiall  then  and  there  lodge  a  complaint 
*\to  the  huzur.     If  in   any  year  we  should  plant  betel,   plantain  trees, 
44  sugar-catae  or  raise  any  garden  products,  such  as  tobacco,  onion,  garlic, 
"  'Ac.,  with  the  Sircar  water  in  the  said  village,  we  shall  furnish  the  Sircar 
"fcwith  a  true  account  of  the  same,  and  not  only  [iW]  pay  the  taram  tirva 
"  fixed  for  so  much  of  the  land  as  is  cultivated  with  the  said  crops,  but  also 
"  pay  tirvajasti  in  those  years.     If  we  should  cultivate  waste  and  poram- 
"  boke  lands,   &G.,  in  addition  to  those  mentioned  in  the  muchilika,  we 
"  shall  pay  the  taram  tirva  fixed  on  such  lands  during  the  years  in  which 
"  they  may  be  cultivated/' 

(Here  follow  covenants  to  pay  servants,  execute  repairs,  <fec.) 
"  If  we  should  raise  a  second  crop  of  the  taladi  in  excesfc  of  the  second 
crop  lands  mentioned  in  this  muchilika,  we  shall  pay  the  tirva  thereof 
"  according  to  the  rules  of  taladi.  If  perchance  loss  should  be  occasioned 
"  in  any  fasli  by  drought  or  inundation  through  accident,  the  Sircar  should 
"  inspect  the  same  and  grant  a  reasonable  remission  according  to  mamul. 
"  We  shall  pay  the  melvaram  of  the  nanja  lands  of  the  said  village  accord- 
"  ing  to  the  permanent  taram  tirva  which  has  been  fixed  at  8j~  fanams  per 
"  kalam.  If  this  price  should  either  rise  or  fall,  the  gain  or  loss  thereby 
"  accruing  is  ours  and  the  Sircar  shall  have  nothing  to  do  with  it.  As  the 
permanent  tirva  ha&  been  fixed,  and  as  we  have  assented  thereto  as  stated 
"  above  from  fasli  1241,  we  shall  pay  to  the  Sircar  the  taram  tirva  fixed 
"  on  each  numberwar  field.  Thus  do  we  execute  this  taram  muchilika." 
It  is  to  be  observed  that  in  this  document  the  executants  are  described 
as  *  the  cultivating  mirasidars  '  of  the  village.  On  the  day  after  Exhibit 
A  was  executed,  the  executants  executed  a  security  bond  (Exhibit  VII)  in 
which  they  are  again  described  as  4  the  cultivating  mirasidars  '  of  the 
village,  and  it  is  recited  that  they  have  taken  the  land  permanently  on 
'  Darkhast  izara.'  The  rights  of  the  parties  admittedly  depend  upon  the 
construction  of  these  documents  and  the  inferences  that  are  to  be  drawn 
from  them.  The  Courts  below  have  held  that  Exhibit  H  shows  that  for 
some  reason  or  other,  not  now  known,  the  defendants'  ancestor^  had  lost, 
or  had  abandoned  their  rights  under  Exhibits  I  and  II,  and  that  their  rights 
now  must  be  held  to  have  originated  with,  and  to  depend  solely  ou  the 
lease  of  1882  (Exhibit  A).  They,  held,  on  the  authority  of  the  decision  in 
Chockalinga  Pillai's  ca«e  (1)  that  Exhibit  A  Was  merely  a  lease  from 
yeAr  to  year,  and  might  be  terminated  at  the  end  of  any  fa&li.  The 
learned  Judge  of  the  Lower  Appellate  Court  further  held  that,  even  if 
Exhibit  H  could  [198]  be  explained  away,  and  if  Exhibit  A  were  exe- 
cuted in  consequence  of  the  defendants'  ancestors  having  the  rights 
granted  under  Exhibits  I  and  II,  still  the  latter  Would  be  invalid  on 
the  ground  that  a'  manager  of  a  temple  oould  not  alienate  temple  lands 
by  permanent  lease  in  the  absence  of  proved*  necessity  tot  *uch  alien- 
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We  are  unable  to  accept  these  conclusions;  but,  before  discussing  the       U^f9 
documents,  it  is  necessary  to  notice  a  contention  that  was  strongly  pressed    AUG  13 
upon  us  by  the  respondent's  vakil.     That  contention  is  that  both  Courts      _  L_  ' 
have  found  that  Exhibit  H  shows  m  that  when  it  was  written  the  defendants'     APrtL. 
ancestors  had  lost  or  abandoned  their  permanent  rights  under  Exhibits  I      J.ATE 
and  II,  that  that  finding  is  one  of  fact,  an<i  that  it  is  not  open  to  this  Court      QVIL 
in  second  appeal  to  consider  whether  tjiat  finding  is  right  or  wrong      If  ' 

the  inference  to  be  drawn  from  the  document  were,  in  truth,  a  finding  of      19  M. 
fact,    we   should   consider   ourselves   bound   in  this   second   appeal   by   the      46fr    i 
finding  of  the  lower  appellate  Court,   however  unsatisfactory  it  might  Ije     M.L.J. 
Ramratan   Sukal    v.    Muaaumat    Nandu    (1),    but    the    finding    as    to    the        ***• 
inference  to  be  drawn  from  Exhibit  H  is  one  of  law,  not  of  fact.     It  IB  not 
any  fact  that  is  in  question,  but  the  soundness  of  the  conclusion  drawn 
from  the  terms  of  the  document.     This  id  a  matter  of  law,  and,  as  such, 
it  is  a  proper  subject  for  consideration  in  second  appeal  Ram   Oopal  v 
Shamskhaton   (2). 

The  learned  District  Judge  has  pointed  out  that  Exhibit  A  m  the 
present  case  is  (With  one  important  exception  to  be  presently  noticed)  in 
exactly  the  same  words  as  the  document  which  this  Court  m  Chokkahnga 
Ptllai's  case  (3)  held  to  be  a  lease  from  year  to  year.  That  case  has  been 
repeatedly  followed  by  this  Court,  and  we  do  not  question  its  authority, 
but  in  our  opinion  it  is  inapplicable  to  the  facts  of  the  present  case  In 
Chokkahnga  Pillars  case  (3)  the  tenancy  began  under  the  lea&e,  and  all 
that  that  case  decided  was  that,  when  a  tenancy  rests  on  contract  only, 
the  duration  of  the  tenancy  IB  regulated  by  the  terms  of  the  contract, 
express  or  implied,  and  that  neither  the  Rent  Act  nor  the  Regulations 
operate  to  extend  its  duration,  Knahnaaami  v  Varadaraja  (4)  In  the  pre- 
sent ca&e  we  think  there  are  sufficient  grounds  for  finding  that  the  tenancy 
began  not  under  Exhibit  A,  but  under  Exhibit  [494]  I,  that  Exhibit  H  is 
not  sufficient  to  prove  that  the  tenancy  under  Exhibits  I  and  II  was  ever 
determined,  and,  finally,  that  the  transaction  evidenced  by  Exhibit  A  was 
not  a  new  lease,  but  a  confirmation  of  the  lease  under  Exhibits  I  end  II, 
with  a  modification  as  to  the  mode  of  paying  the  rent. 

We  have  till  e  ad  y  referred  to  the  fact  that  Exhibit  A  m  the  present 
zase  differs  in  an  important  particular  from  the  corresponding  document 
in  Chokkalmga  Pillai's  case  (3)  The  difference  is  this,  viz  ,  that  m 
Exhibit  A  the  executants  are  described  as  '  Ullavadai  mirasidars,'  that  IB, 
as  persons  with  an  hereditary  right  to  cultivate.  The  Courts  below  have 
said  that  this  description  is  inapplicable  to  Subbayyan,  as  he  was  not  a 
lessee  under  Exhibits  I  and  II,  and  they,  therefore,  treat  the  description 
ae  of  little  importance;  but  it  seems  to  us  that  the  description  is  applied 
to  both  the  executants,  because  all  the  land  dealt  with  in  the  lease  was 
the  subject  of  permanent  rights  of  cultivation  under  Exhibit*  I  and  II 
and  when  Vriddhachala  Pillai  who  had  those  rights  under  Exhibits  I  and  II 
allowed  Subbayyan  to  join  him  in  executing  Exhibit  A,  the  description  was 
applied  to  him  also  in  order  to  mark  the  character  of  the  tenure  on  which 
the  land  was  held.  Turning  now  to  Exhibits  I  and  II,  it  is  to  be  observed 
that  the  very  same  description  of  the  tenure  occurs  in  the  operative 
words  of  those  documents  by  which  the  permanent  tenure  was  created, 
"  you,  your  sons  and  grandsons  shall,  for  all  time  to  come,  enjoy 
"  the  land  -from  generation  to  generation  by  '  right  of  Ulavadi 
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Kani.'  "  This  right  of  '  Ulavadi  Kani  '  originated  in  the  grants  evident 
ed  by  Exhibits  I  and  II,  for  prior  to  Exhibit  I,  Chokkanatha  Pillai  waji 
a  resident  in  another  village,  but  under  Exhibit  I  he  was  brought  with 
a  following  of  cultivators  to  the  village  of  Vadagudi  belonging  to  the 
temple  to  build  houses  there  and  cultivate  the  temple  lands.  When,  then, 
we  find  that  the  right  of  '  Ulavadi  Kani  '  was  created  under  Exhibits  I  and 
II,  and  that  the,  grantees  under  those  documents  are,  a  few  years 
afterwards,  when  executing  Exhibit  A  in  regard  to  the  very  same 
lands,  described  as  '  Ulavadi  mirasidars/  the  inference  is  strong  that 
tjhe  tenure  under  Exhibit  A  was  intended  to  be  the  same  as  under 
Exhibits  I  and  II.  Nor  is  this  all.  In  the  security  bond  (Exhibit 
VII)  executed  the  next  day  the  same  description  [495]  of  the 
pxecutants  as  '  Ulavadai  Mirasidurs  '  is  given  and  the  transaction  evidence- 
ed  by  Exhibit  A  is  recited  a6  a  taking  of  the  land  '  permanently  on 
darkhast  lease  from  fasli  1241.'  Lastly,  we  find  that  for  the  next  sixty 
years  the  defendants  and  their  ancestors  enjoyed  the  lands  on  the  strength 
of  those  documents.  The  question  then  naturally  Suggests  itself,  what 
was  the  occasion  for  Exhibits  H  and  A  if  there  was  arready  an  existing 
permanent  tenancy  under  Exhibits  I  and  II.  The  answer  is,  we  think, 
to  be  found  in  the  fact  that  under  Exhibits  I  and  II  the  rent  was  to  be  a 
share  of  the  produce  paid  in  kind,  vie.,  35  kalams  in  every  100  kalams 
nett,  whereas  in  Exhibit  H  an  offer  is  made  to  pay  not  a  percentage  share 
of  the  crop,  but  a  fixed  quantity,  viz.,  51  kalams,  and  in  Exhibit  A  it  is 
agreed  that  the  rent  shall  be  fixed  permanently  in  money  at  Us.  520  each 
year.  It  is  well  known  that  the  English  Revenue  authorities  always  pre- 
ferred a  fixed  rent  to  a  share  of  the  produce,  and  constantly  aimed  at 
obtaining  a  fixed  rent  paid,  if  possible,  in  money,  rather  than  in  kind. 
Exhibit  H  stands  by  itself,  and  we  have  not  before  us  either  the  order 
passed  upon  it,  or  any  correspondence  which  took  place  prior  to  it; 
but  in  Exhibit  VIII,  dated  the  14th  February  1832,  the  Collector,  in 
writing  to  the  Tahsildar  regarding  this  land,  refers  to  a  report  of  the 
Tahsildar,  dated  the  18th  January  1832,  in  which  that  officer  reported 
that  Venkatachala  Pillai  and  Subbayyan  had  '  according  to  order 
applied  to  cultivate  the  plaint  land  for  one  year  at  a  fixed  rent  of 
51  kalams  of  paddy.  It  would  appear  from  this  that  when  the  temple 
came  under  the  Collector's  management,  he  is'sued  some  order  requir- 
ing or  urging  the  tenants  to  agree  to  fix  the  rent  on  their  lands  instead 
of  letting  it  depend  on  the  varying  outturn  from  year  to  year.  Ex- 
hibit H  appears  to  have  been  the  proposal  mad,e  by  Vriddhachala 
Pillai  and  Subbayyan  in  reply  to  this  order,  but  they  carefully  res- 
tricted their  offer  to  one  fasli,  and  wished  still  to  pay  in  kind  as  they 
had  been  accustomed  to  do.  What  negotiations  took  place  after  this  we 
do  not  know,  but  that  some  negotiations  took  place  seems  to  be  clear,  for 
Exhibit  A  cannot  have  been  executed  as  a  compliance  with  the  proposal 
in,  Exhibit  H.  All  the  expressions  uSed  in  Exhibit  A  indicate  that  the 
parties  intended  the  arrangement  to  last  for  many  years,  whereas  Exhibit 
H  contains  a  proposal  for  one  year  only,  and  the  rent  offered  in  Ex- 
hibit H  is  in  kind,  while  that  finally  agreed  to  [4981  in  Exhibit  A, 
six  weeks  later,  is  a  sum  permanently  fixed  in  money.  Thuj&  Exhibits  H 
and  A  da  not  indicate  that  the  rights  under  Exhibits  I  and  II  had.  been 
lost  or -'abandoned,  but  rather  that  they  had  be^n  confirmed  with  a  modifi- 
cation-fey, the  sut>etittitie»~€>f  a  fixed  money  rent  -4<x*  -percentage  share  of 
the  crop.  That  the  Original  grants  remained  in  force  is  rendered  almost 
certain  from  the  fact  that  the  original'"  documents  evidencing  the  grants 


19  M.  407  =  6  M.L.J.  00. 

APPELLATE   CIVIL. 
Before   Mr    Justice    Subramania 


Ayyar. 


NAHAYANASAMI  (Petitioner),  Appellant  v    KUPPUSAMI 
(Counter-Petitioner),  Respondent  *     [BQfch  March,  1896  ] 

Succession  Certificate  Act—  Ad  Vll  of  l88g,  Section  7—  Joint  certificate  legal 

It  is  not  illegal  to  grant  a  joint  certificate  to  two  persons  who  claim  adversely 
to  each  other  to  be  entitled  to  collect  the  debts  due  to  the  estate  of  the  deceased 
under  Succession  Certificate  Act  VII  of  1889  w  __  .  _  ,  f_r  _-.^  _ 
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have  remained  in  the  hands  of  the  grantees,  and  there  is  not  hefore  us  a  1M6 
trace  of  any  evidence  in  the  temple  or  revenue  accounts  01  otherwise  to  AUG.  1'3 
suggest  that  the  land  has  ever  been  in  the  possession  of  any  one  but  the 
grantees  during  the  eighty  years  which  have  elapsed  since  the  date  ot  the 
first  grant  The  Lower  Appellate  Court  has,  however,  held  that,  even  on 
the  above  finding  as  to  the  documents  and  the  tiansactions  evidenced  by 
them,  the  defence  must  fail,  inasmuch  as  the  manager  for  the  time  being  had 
no  powei  to  make  a  permanent  alienation  of  temple  property  in  the  absence 
of  proved  necessity  for  the  alienation  That  no  doubt  is  the  ordinary  rule, 
but  in  the  present  case  there  are  special  circumstances  from  which  the 
propriety  of  the  alienation  may  lightly  be  presumed  There  is  no  sugges- 
tion that  the  grant  under  Exhibit  I  was  tainted  with  any  fraud  It  was 
made  not  to  a  member  of  the  gtantor's  family,  but  to  a  stranger  of  diffeieirt 
caste  and  from  a  different  village  In  consideiation  of  the  grant  being  per- 
manent, the  grantee  was  to  come  with  a  following  ot  cultivators  and  build- 
houses  and  cultivate  the  lands  of  the  temple.  It  is  well  known 
that  at  the  time  when  the  grant  was  made  the  countiy  was  but  slowly 
recovering  from  the  depopulation  and  impoverishment  resulting  from  cen- 
turies of  internecine  war,  and  the  difficulty  generally  was  not  to  provide 
land  for  the  cultivators,  but  cultivators  for  the  land  To  cultivate 
w*et  lands,  as  these  were,  requires  capital  as  well  as  laboar,  and 
these  the  giantees  were  to  supply.  It  may  well  be  that  the  trustee  of  th 
temple  could  nob  arrange  fot  the  cultivation  of  the  temple  landa  on  Ic^i 
onerous  terms  than  those  agreed  to  That  the  terms  were  fair  may  be 
presumed  from  the  fact  that  they  were  confirmed  in  1820  (Exhibit  II) 
and  again  in  1832  (Exhibit  A)  by  the  Collector,  and  have  remained  in 
force  now  for  eighty  years  In  these  circumstances,  we  do  not  think  it 
is  reasonable  or  equitable  to  throw  on  the  defendants  the  onus  of  phev\  -111,' 
that  the  original  grants  weie  for  a  necessity  binding  on  the  temple.  We 
think  that,  after  so  [497]  great  a  lapse  of  time  and  under  the  circumstances 
which  we  find  in  this  case,  such  necessity  may  rightly  be  presumed 

The  result  of  our  findings,  then,  is  that  the  grants  under  Exhibits  I 
and  II  are  valid  and  still  in  force,  and  that  the  plaint  land  is  ttill  held 
under  those  grants  as  modified  by  Exhibit  A 

On  these  findings  the  plaintiff's  suit  must  fail,  and  it  is  unnec  jssary  for 
us  to  discuss  the  pleas  of  limitation  and  want  of  notice  raised  by  the 
appellants. 

we  reveise  the  tleciees  of  the  Courts  below  and  dismiss  the  plain- 
tiff's suit  with  costs  throughout 
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APPEAL  against  the  order  of  T.  M.  Harsfall,  District  Judge  of  Tanjore, 
in  civil  miscellaneous  petition  No.  299  of  1895. 

A  petition  was  presented  under  the  Succession  Certificate  Act  (Act 
VII  of  1889)  by  one  Narayanasami  Filial,  praying  that  a  certificate  might 
be  granted  to  him  to  collect  the  debts  due  to  one  E.  B.  Sattaya  Pillai, 
deceased,  the  adoptive  father  of  petitioner. 

The  petition  was  opposed  by  one  Kuppu&ami,  the  alleged  adopted  son 
of  one  Nagalinga  Pillai,  deceased,  who  was  the  undivided  brother  of  E%  B. 
Sattaya  Pillai. 

The  District  Judge  ordered  a  joint  certificate  to  issue  in  the  name  of 
both. 

Petitioner  appealed. 

Sundara  Ayyar,   for  appellant. 

Krishnaaami  Ayyar,  for  respondent 

JUDGMENT. 

[498]  The  first  contention  on  behalf  of  the  appellant  was  fhat  the 
debt  mentioned  in  the  appellant's  application  for  the  certificate  was  the 
property  of  the  appellant's  father  Sattaya  Pillai.  But,  afe  Sattaya  Pillai, 
the  appellant,  and  the  respondent  were  members  of  an  undivided  family, 
the  presumption  is  that  the  debt  was  one  due  to  the  joint  family,  and  thefe 
is  nothing  on  the  record  to  rebut  this  presumption. 

The  next  contention  was  that  the  Judge  should  not  have  directed  the 
grant  of  the  certificate  in  the  joint  names  of  the  appellant  and  the  res- 
pondent. No  doubt  the  cases  in  Shitab  Dei  v.  Debt  Prasad  (1)  and  Lona- 
chand  Qangaram  Marwadi.  v.  Uttamchand  Gangaram  Marwadi  (2)  show 
that  ordinarily  certificates  should  not  be  granted  to  rival  claimants  jointly. 
But  in  the  present  case  it  is  clear  that  the  real  object  of  the  application 
for  certificate  was  to  raise  questions  as  to  the  validity  of  the  adoption  of 
the  respondent,  a  matter  which  was  the  subject  of  litigation  for  many  y*ars 
Narayansami  v.  Kuppusami  (3)  and  which  the  appellant's  vakil  states  is 
now  also  the  subject  of  a  suit  brought  to  set  aside  the  adjudications  made 
in  favour  of  the  respondent.  In  these  circumstances  I  do  not  think  it 
proper  to  interfere  with  the  order  of  the  District  Judge. 

I  reject  the  appeal  with  costs. 


19  M.  498. 
APPELLATE  CIVIL. 

Before   Mr.   Justice   Subramania   Ayyar. 


PEBUMAL  NAIK  (Defendant  No.  2),  Petitioner  v. 

SAMINATHA  PILLAI  AND  OTHERS  (Plaintiffs  Nos.  1,  2,  4  and 

5),   Respondents*     [13th  and   17th   March,    1896.] 

for  dismissal  of  members  of  devastanam  committee  —  Act  XX  of  1863,  Section  16— 
Reference  to  arbitration  —  Powers  of  Arbitrators. 

Where  a  suit  for  dismissal  of  the  members  of  a  devastanam  committee  and 
damages  was  referred  under  Act  XX  of  1863,  Section  16,  to  arbitrators  who  pass- 
ed an  award  dismissing  them  as  pfrayed  and  decreeing  a  portion  pf  the  damages 
claimed  with  interest:  • 


-  .  ..     ___  - 

T*  Civil  tkviston  Petition  Kfo.f36  6*1 
(i)-i»  A.  it.    '-  .       {*)  is  B.  884.  *     {3)  Vi  M.  43- 
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f/eW,  that  the  Court  had  power  to  refer  the  matter  to  the  arbitrators 
and  award  damages  with  interest  provided  the  amount,  inclusive  of  interest, 
did  not.  exceed  the  amount  claimed  in  the  plaint 

[F,  11  M.LJ.  337=12  M.LJ.  431  (432).]  i 

PBTITION  under  Section  622  of  the  Code  of  Civil  Procedure  praying     APPEL1 
the  High  Court  to  revise  the  decree  of  W.  Dumergue,  District  Judge  of       LATE 
Madura,  in  original  suit  No.  26  of  1891.  CIVIL. 

This  was  a  suit  under  Act  XX  of  1863  in  which  the  plaintiffs  sued       — 
for  the   dismissal   of   the   members   of   the   Palni   devastanam   committee   ltM<4tfc 
from  office,  together  with  damage*  assessed  at  over  Rs.  6,000  fov  losseji 
incurred  and  alleged  misappropriation  by  the  defendants      Under  Section 
16  of  the  Act  the  suit  was  referred  for  decision  to  arbitrators,  with  the 
following  issues:  — 

(1)  Whether  there  has  been  any  misfeasance,   breach   of  trust,   or 
neglect  of  duty  on  the  part  of  the  committee  members  or  of 
any  of  them  in  relation  to  the  items  severally  set  out  in  tho 
schedule    attached   to  the   plaint? 

(2)  To  what  reliefs,  if  any,  are  the  plaintiffs  entitled? 

The  award  passed  by  the  arbitrators  was  that  the  defendants  should 
be  dismissed  from  office,  that  the  first  and  second  defendants  should  bn 
directed  to  pay  to  devastanam  Rs  3,212-4-0  as  damages  with  ^literest 
thereon  at  the  rate  of  6  per  cent,  per  annum  from  the  date  of  the  plaint  to 
the  date  of  realization,  the  same  being  made  recoverable  from  them 
personally  and  also  from  their  moveablc  and  immoveable  properties,  and 
that  all  the  three  defendants  should  be  directed  to  pay  to  the  first,  fourth 
and  fifth  plaintiffs  the  full  oasts  of  the  suit  with  interest  thereon  at  6 
per  cent,  per  annum  from  date  of  decree  to  date  of  realization  and  bear 
their  own  costs 

The  District  Court  passed  a  decree  in  accordance  with  the  terms  of 
the  award. 

Defendant  No    2  appealed 

Ramachandra  Rau   Saheb,   for  petitioner 

Subramania  Ayyar,  for  respondent. 

JUDGMENT 

The  learned  vakil  for  the  petitionei  (second  defendant)  urged  that  the 
award  of  the  arbitrators  and  the  decree  thereon  were  illegal  in  so  far  an 
they  related  to  (i)  the  dismissal  of  the  petitioner  from  his  office  as  u 
member  of  the  committee  and  (ii)  tho  award  of  interest,  prior  to  the  dato 
of  the  plaint. 

[600]  Whether,  if  the  contention  were  sound,  the  petitioner  '&  remedy 
was  not  by  appeal  I  refrain  from  determining,  as  I  have  come  to  tho 
conclusion  that  the  contention  is  unsound.  Now  with  reference  to  the 
first  point  mentioned,  vie  t  the  dismissal  from  office,  it  was  argued  that  it 
was  not  competent  for  the  Judge  to  refer  the  point  to  the  arbitrators,  as-  it 
involved  virtually  a  question  of  criminal  punishment,  which  was  for  tho 
Judge  and  not  the  arbitrators  to  deal  with  I  however  fail  to  see  how 
the  jurisdiction  to  remove  a  trustee  exercised  b£  the  Civil  Courts  has  any 
reference  to  crimes  or  their  punishment  In  the  first  place  it  is  a  purely 
civil  jurisdiction  exercised  by  the  Courts  as  ancillary  to  its  principal  duty 
to  see  that  the  trusts  ore.  properly  executed  (Lettcratedel  v.  Broera 
Nor  is  it  true,  that  removal  from'  office  is  decreed  alway&~as 
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No  doubt  suet  relief  is  often  granted  when  misconduct  is  proved.    But, 
MA&CH    as  P0^6^  °ut  by  the  Judicial  Committee  in  the  case   above  cited,   a 
|yA        trustee  may  be  removed  even  when  no  misconduct  is  established  if  the 

urr       Court  i£  satisfied  that  the  continuance  of  the  trustee  would  prevent  the 

due  execution  of  the  trusts. 

As  to  the  second  point  the  argument  was  that,  inasmuch  as  the  plain 
ClViL  ^8  kftd  n°t  claimed  interest  prior  to  the  date  of  the  suit,  neither  the 
*  arbitrators  nor  the  Judge  had  authority  to  award  such  interest,  ft  is  quite 
It  M.  496,  true  that  in  the  plaint  schedule  interest  prior  to  the  date  of  the  suit  fc  not 
specified  as  one  of  the  items  making  up  the  amount  claimed  as  damages 
sustained  by  the  temple  in  consequence  of  the  malversation  committed  by 
the  petitioner  and  the  other  trustees.  But,  the  sum  awarded,  including 
the  interest  in  dispute,  does  not  exceed  that  claimed  as  damages.  And, 
except  as  fixing  a  limit  beyond  which  recovery  cannot  be  had,  the  aver- 
ment of  the  amount  of  damages  is  not  a  material  one  (Sedgwick  on 
Damages,  Vol.  Ill,  Section  1260,  8th  edition).  I  am  therefore  of  opinion 
that  it  was  quite  competent  to  the  arbitrator^  and  the  District  Jndge  to 
award  to  the  temple  the  interest  in  question  as  part  of  the  compensation 
due  to  it  with  reference  to  the  amounts  found  to  have  been  misappropria- 
ted. The  petition  fails  and  is  dismissed  with  costs. 


19  M.  601. 

[501]  APPELLATE  CIVIL. 
Before  Mr.  Justice  Shephard  and  Mr.  Justice  Subramania  Ayyar. 


LAKSHMAKKA  (Defendant  No.   1),  Appellant  v.   BOGGARAMANNA 

(Plaintiff),   Respondent*     [1st  April,    1896.] 
Hindu  Law — Deed  containing  restrictions  on  inheritance  invalid 

A  deed  which  attempts  to  create  a  new  line  of  inheritance  by  excluding  all 
heirs  other  than  direct  male  heirs  is  contrary  to  Hindu  Law  and  invalid 

SECOND  appeal,  against  the  decree  of  \V.  H.  Welsh,  District  Judge 
of  Cuddapah,  in  appeal  suit  No,  6  of  1898,  modifying  the  decree  of 
T.  Ethiraja  Mudaliar,  District  Munsif  of  Proddatur,  m  original  suit  No 
643  of  1801. 

The  plaint  property  orig;nally  belonged  to  one  Baehu  Lakshrnakka, 
who  conveyed  all  her  property  to  Lingana  Ramanna,  plaintiff's  predeoea- 
Bor  in  title  by  Exhibit  A,  dated  25th  September  1854,  and  died  tour  days 
afterwards.  On  the  occurence  of  her  death  Devisetti  Subbarayadu,  brother 
of  the  donor,  took  possession  of  all  the  moveable  property  belonging 
to  the  deceased  and  conveyed  by  her  to  Lingana  Bamanna  under  Exhibit  A. 
In  order  to  induce  Subbarayadu  to  give  up  the  moveables  Lingana  Ra- 
manna  conveyed  the  plaint  lands  to  Subbarayadu  by  Exhibit  T,  dated  9th 
November  1854,  in  which  Lingana  Ramanna,  after  giving  a  list  of  the 
property  of  Lakshmakka,  sets*  forth  a  definite  arrangement  as  to  how  the 
lands  belonging  to  deceased  should  be  divided  between  them  and  as  to  how 
her  debts  should  be  paid  By  this  arrangement  it  was  agreed  that  in 
consideration  of  Subbarayadu  having  given  up  certain  property  to  Ling- 
ana  Eamanna  and  agreeing  to  pay  Lakshmakka's  debts,  he  should  always 
enjoy  certain  lamjs  in  Koilkuntla  and  Jammalamadugu  taluks,  Subse- 
quently, on  5th  December  1854,  Subbarayadu  executed  another  document 

*  Second  Appeal  No.  407  of  1895. 
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B  in  Lingana  Ram  anna's   favour  )3y   which  he   (Subbarayadu)   agreed   to       1899 
hold  the  plaint  lands  for  his  life  and  his  male  heirs'  lives,  subject  to  Lmgana  APRIL  1 
Bamanna's  right  to  succession  and  without  right  of  alienation.     The  plain-      __„ 
tiff  claimed  under  Exhibit  B,  the  [502]  cause  of  action  being  that  Subba-    APPEL- 
rayadu's  daughter-m-law,   the  first  defendant,   executed  a  deed  of  gift  to      LATE 
the  second  defendant  m  1890  and  that  her  possession  then  became  adverse,      QviL 

The  District  Munsif  dismissed  thn  suit,   holding  that  Exhibit  B,   the  ' 

basis  of  the  plaintiff's  title,  was  a  forgery,  but  the  District  Judge,  finding    is  M.  SOU 
it  to  be  genuine,  gave  a  decree  for  the  plaintiff  with  costs 

Defendant  No    1   appealed 

Rama  Ran,  for  appellant 

Seahagiri  Ayyar,  for  respondent 

JUDGMENT 

The  plaintiff  can  only  recover  on  the  strength  of  his  title-deed  (Exhibit 
B)  By  that  instrument  Subbarayadu,  the  then  owner,  agrees  to  hold 
the  property  only  so  long  as  there  is  male  issue  in  JIIB  family  On  failure 
of  such  issue  he  agrees  to  hand  it  over  to  Boggaramanna  under  whom 
the  plaintiff  claims.  The  document  is  somewhat  obscure,  but  the  meaning 
appears  to  be  that  Boggaramanna  should  take  on  failure  of  male  issue  at 
any  time,  however  remote  It  is  m  fact  an  attempt  to  create  a  new  lino 
of  inheritance  by  excluding  all  hens  other  than  direct  male  Jieirs  This 
being  BO,  the  instrument  i&  invalid  The  plaintiff  must,  therefoie,  tail 
We  must  reverse  the  decree  of  the  District  Judge  and  restore  that  of  the 
District  Munsif,  Respondent  must  pay  appellant's  costs  in  this  Court 
only. 
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Abetment. 

See  CONFESSION,  19  M.  482 
Acquiescence. 

See  CONTRACT,   17  M    275;   18  M    126 

I. — Imperial  Acti 

Act  XXX11   of   1839   (Intersil). 

transfer  of  Property  Act — Act  IV  of  1882,  s  88 — Mortgage — Interest  'post 
diem  ' — The  plaintiff  sued  in  December  1891  upon  a  registered  mortgage 
dated  1875,  in  which  it  was  provided  that  interest  should  be  paid  at  the 
late  therein  mentioned,  and  that  the  principal  should  be  repaid  on  loth 
April  1880,  but  in  which  there  was  no  provision  for  payment  of  interest 
Post  diem  — H\eld,  that  interest  post  diem  should  be  awarded  undci  the 
Interest  Act,  1839,  at  a  reasonable  rate  Semble  the  amount  so  awarded 
would  constitute  a  charge  on  the  mortgage  premises  RAMA  Ri  nnr  \ 
APPAJI  REDDI,  18  M  248=4  M  L  J  265  .  522 

Act  XXXIV  of  1858  (The  Lunacy  Supreme  Courts). 

(1)  See  Civ    PRO    CODE   (Acr  XIV  of   1882),   ipM    219 

(2)  See  LUNATIC,  18  M   472 
Act  XXIV  of  1859  (Police,  Madra.). 

(1)  Ss    10  and  44 — Departmental  punishment  and  prosecution  under  the  Act  — 
In  the  absence  of  any  rules  framed  by  Government  under  s     10  of   the 
Madras    Police    Act,    3    departmental    punishment    inflicted    under    that 
section   is   no    bar    to   a   prosecution    under    s    44   of    that   Act     QUEEN- 
EMPRESS  v    FAKRUDEEN,    17  M    278=1   Weir  839  192 

(2)  Ss    21,  49 — Procession  likely  to  cause  breach  of  the  peace — Powers  of 
police — Removal  of  banners  from  persons  in  the  procession — A  proces- 
sion   of    Hindus    carried    certain,    banners    and    the    Superintendent    of 
Police  was  of  opinion  that  a  breach  of  the  peace  would  be  occasioned 
if   these  banners  continued  to  be  displayed,  and  in  good  faith,  for  the 
purpose    of    preventing    such    breach    of    the    peace,    he    took    away    the 
banners  from  certain  persons  in  the  procession  — Held,  that  the  action 
of  the  Superintendent  of  Police  was  not  justified  by  Madras  Police  Act, 
1859,    ss    21,   49,    and   that   he   was   accordingly    liable    for    the    trespass 
RANGANAYAKULU  v    PRENDERGAST,   17  M    37=3  M    L    J    276  25 

Act   XXVIII   of   1860   (Boundary   Marks,   Madras) 

S  25 — Boundary  Marks  Act  (Madras) — Act  II  of  1884,  s  9 — Suit  to  set 
aside  decision  of  the  Survey  officer — Plea  of  limitation  abandoned — A 
suit  filed  on  2ist  April  1891  to  set  aside  the  decision  of  the  Settlement 
officer  under  the  Madras  Boundary  Acts  passed  on  isth  September 
1890  was  dismissed  by  the  Munsif  as  being  time  barred  not  having 
been  brought  within  six  months  as  provided  by  s  25  of  Act  XXVITI 
of  186*0  This  decision  was  reversed  by  the  District  Judge,  who 
remanded  the  suit  for  disposal  on  the  merits,  holding  that  the  pro- 
duction by  the  plaintiff  of  a  copy  of  the  judgment,  elated  25th  October 
1890,  raised  a  presumption  that  the  suit  was  in  time  and  shifted  the 
burden  of  proof  to  the  defendant  to  show  that  an  earlier  copy  was 
granted  to  plaintiff  or  that  the  decision  w^s  pronounced  in  the  plaintiff's 
presence  Against  this  remand  order  there  was  no  appeal  At  the 
re-hearing  the  question  of  limitation  was  not  again  raised,  and  the 
Munsif  gave  a  decree  on  the  merits  An  appeal  was  preferred  to  the 
District  Court,  but  no  mention  was  made  of  the  question  of  limitation 
On  appeal  to  the  High  Court  Held,  that  the  question  of  limitation 
had  been  put  aside  by  the  consent  of  the  parlies  who  desired  to  have 
the  case  "decided  on  the,  merits,  and  that  the  appellant  could  not  be 
allowed  to  fall  back  on  thi*  plea  of  limitation  which  he  had  abandoned 
in  the  Lower  Courts  R  RANGAYYA  APPA  RAU  v  NAHASIMHA  APPA 
RAU,  19  M.  416  995 
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Act  XX  of  1863  (Religious  Ettdowmenti). 

(1)  Regulation  VII  of  1817,  s    13— Discretionary  power  of  a  temple  com- 
mittee to  appoint  new  trustees  when  the  power  of  management  is  not 
hereditary— Trusts     Act— Act     II     of     1882,    s.    49-— A     temple    com- 
mitted appointed  under  Act  XX  of  1863  may  appoint  new  trustees  when 
there  is  no  hereditary  trustee  to  add  to  the  existing  trustees,  but  this 
power,  although  discretionary  must  be  exercised  reasonably  and  in  good 
faith,    and,    according   to    the    principle,    which    is    applicable    to    public 
trusts,   embodied   in   s    49   of   the   Indian  Trusts   Act.     If   it    is  not    so 
exercised,   the   power   may   be  controlled   by   a   Civil   Court   of   original 
jurisdiction     SHUK    DXVUD    SAIBA    \      HUSSEIN    SAIBA,    17    M.    212=4 

M.  L.  J.  48  •  -        146 

(2)  Ss    3,   ii — Suit  by  manager  for  rent — Muchalkas  granted  by  the  com- 
mittee— Where  the  committee  of  a  religious  institution  governed  by  Act 
XX  of   1863  obtained  muchalkas  in  its  own  name  from  the  tenants  of 
land  belonging  to  the  institution  instead  of  in  the  name  of  its  manager : 
— Held,  that  this  fact  constituted  a  mere  irregularity  and   that  a  suit 
brought     by     the     manager      on      such      muchalkas      is     maintainable. 
KALYANARAMAYYAR  v.  M*USTAK  SHAH  SAHEB,  19  M    395  . .       980 

(3)  S    5 — Where   a   hereditary    trustee   of    a    temple    died    and    application 
was  made  by  the  Collector  as  Agent  of  the  Court  of  Wards,  in  whom 
the  management  of  deceased's  estates,  during  the  minority  of  the  sons 
of  the  deceased  had   \ested,  to  be  appointed   trustee  on  behalf  of  the 
said   sons* — Held,  that   the  case    fell   within   s    5   of   Act   XX   of    1863, 
and     that     the     Court     had     jurisdiction     to     make     the     appointment. 

SOMASUNDARA     MUDAl/l'VR    V.     VYTHTI  1NGA     MtlDALIAR,     TQ    M      285=6     M. 

L.  J.  92  . .       904 

(4)  .9.  12 — Suit  by  the  Dharmakarta  of  a  temple  /•  recover  possession  of 
temple   property — The    right    to    bring   suits    for    the    recovery    of    the 
property  of  a  religious  or  charitable  institution  is  vested  in  the  trustee 
or  manager  of   such   institution,  unless  he  is  precluded   by  any   special 
law  from  exercising  it      There  is  nothing  in  the  Religious  Endowments 
Act    to    take    away    such    powers.    S     12    relates    only    to    the    rents    of 
property  transferred  by  Government   to  the  committees  of   such   insti- 
tutions  SANKARAMURTI  MUDALIAR  v   CHIDXMBARA  N^PAN,  17  M.  143     .  .         98 

(«0  S.  14 — Applicability  of  the  Act — In  a  suit,  brought  with  the  leave  of 
the  District  Court  under  Act  XX  of  1863,  to  remove  the  trustees  of  a 
Hindu  temple,  it  did  not  appear  that  the  trustees  were  nominated  by 
or  subject  to  the  confirmation  of  the  Government  or  any  public  officer: 
— Held,  that  Act  XX  of  1863  was  not  applicable  to  the  temple  unless 
it  was  admitted  or  proved  by  evidence  that  the  endowment  was  one 
which  would  have  fallen  under  the  provisions  of  Regulation  VII  of 
1817  MUTHU  v.  GANGATHARA,  17  M.  95  .  .  65 

(6)    S.    16 — Suit    for    dismissal    of    members    of    Devastanam    Committee — 
Reference   to   arbitration — Powers   of   arbitrators — See   ARBITRATORS,    19 
M.  498 
Act  III  of  1865  (Carriers). 

Railways  Act — Act  IX  of  1890,  ss.  72,  76 — Contract  Act — Act  IX  of  1872, 
ss.  151,  152,  161 — Liability  of  Railway  Companies  as  bailees  —Subject 
to  the  provisions  of  Act  IX  of  1890,  the  responsibility  of  Railway 
Companies  for  loss  of  goods  delivered  to  them  for  carriage  is  that  of 
a  bailee  under  ss.  151,  152  and  161  of  the  Indian  Contract  Act.  In  a 
suit  for  damages  occasioned  by  such  a  loss  the  plaintiff  need  not 
prove  how  the  loss  occurred,  but  on  proof  of  the  loss,  the  Company 
will,  in  absence  of  proof  of  any  ground  upon  which  it  can  be  exonerated, 
be  liable  as  a  bailee.  SESHAM  PATTER  v  L.  S.  Moss.  17  M.  445  . .  300 

Act  I  of  1S71  (Cattle  Trespass). 

5j  22,  25 — No  appeal — Crim.  Pro  Code.  s.  404. — There  being  no  appeal  from 
a  conviction  under  Cattle  Trepass  Act,  the  High  Court  refused  to 
revise  the  proceedings  of  the  Lower  Court  ,under  ss.  435,  '438,  Crim. 
Pj-o.  Code,  since  there  being  evidence  to  support  the  conviction  to 
adopt  such  a  course  would  be  to  substantially  allow  an  appeal.  Im- 
prisonment cannot  be  inflicted  in  default  of  payment  of  the  compen- 
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Act  1  of  1871   (Cattle  Treapaii)— (Concluded.) 

sation    awarded    under    the    Cattle    Trespass    Act      QUEEN-EMPRESS    v 
LAK'SHMI  NAYAKAK,  ig  M    238=2  Weir  461  ..       871 

Act  XXIII  of  1871  (Pensions).  ' 

(1)  S    4— 'Civil   Court  '—Forest   Act    (Madras)— Act   V   of    1882,    BS    2,   4, 
10,    14 — Claim   to   percentage   of    forest    income — Jurisdiction    of    Forest 
Settlement  Officer — Jurisdiction  of  Appellate  Court — See  ACT  V  OF  1882 
(FOREST,  MADRAS),   17  M    193 

(2)  5*j    4,  6 — Suit  for  malikana  without  certificate  of  Collector — Tn  a  suit 
against   the  Rajah   of   Palghat   and  other  members  of    his   family   for   a 
declaration  of   the  plaintiff's   status  as  the   thud   Rajah,   and  to   recover 
a  sum  of  money  payable  to  him  as  such  on  account  of  his  share  of  malkana, 
it  appeared  that  the  plaintiff  had  obtained  no  certificate  under  Pensions 
Act,    1871,    s     6  — Held,    that    the    suit    was    not    maintainable         Amu 

ACHEN    V     KOMDI    ACHEN,     l8    M      187  47Q 

Act   XV  of    1872   (Christian    Marriage). 

(O  Sf  3,  68 — Unauthorised  marriage  of  a  Christian  child — Persons  pro- 
fessing Christian  religion  — The  accused  who  was  charged  with  having 
committed  an  offence  under  Indian  Christian  Marriage  Act,  S  68,  was 
acquitted  its  appearing  that  the  Christian  whose  marriage  he  pur- 
poi  ted  to  solemnize  was  a  child  of  the  age  of  three  years  The  child 
had  been  baptized  and  her  father  was  a  Christian  — Held,  that  the 
child  was  a  person  professing  the  Christian  religion  within  the  mean- 
ing of  s  3  of  the  Indian  Christian  Marriage  Act,  and  that  the  acquittal 
was  wrong  QUEEN-EMPRESS  \  VELRAUU,  18  M  230=1  Weir  813  510 

(2)  S\r    5,  TO,  12,  13,  38,  68,  70,  73 — S,  an  Episcopally-ordamed  Piiest  of  the 
Syrian    Church,    under    the    jurisdiction    of    the    Patriarch    of    Antioch, 
solemnized  two  marriages  according  to  Roman  ritual  without  publishing 
or  causing  to  be  affixed  the  notices  of  such  marriages  required  by  Part 
S    III  of  the  Act.     It  was  proved  that  S  used  the  Roman  ritual  with  the 
sanction  of  his  Bishop  who  was  appointed  by  the  patriarch  — Held,  that 
having  received   episcopal   ordination,    was   authorized    to    solemnize   the 
marriages   according   to   the   rules,   rites,  ceremonies  and  customs   of   his 
church,  and  that  it  was  not   shown  that  a  marriage  solemnized  with  the 
Roman  ritual   under   the   sanction   of    the   Bishop   of   the   Syrian   Church 
was  not  solemnized  according  to  the  rules,  nles,  ceremonies  and  customs 
of    the    Syrian   Church  — Held,    turther    that    Part    III    of   the   Act   only 
applies  to  ministers  of  religion  licensed  under  the  Act  and  not  to  Epis- 
copally-ordamed   persons      CAUSSAAU    \     SAURITZ,    19  M    273=    i    Weir 

814  895 

(3)  -9    68 — Solemnization   uf  marnaqe  under  Hindu  rites  between  a  Native 
Christian  and  a  Hindu  by  a  person  not  authorised  to  perform  marriages 
under  s   S  of  the  Act — A  person  who  performs  a  ceremony  ot  marriage 
according    to    Hindu    form    between    a    Native    Christian    and    a    Hindu 
commits    an    offence    under    s     68    of    Act    XV    of  .  1^72,    unless    he    is 
authorized    to    solemnise    marriages    under    s     5    of    the    Act       QUFEN- 
EMPRESS  v    YOHAN,   17  M,  391=1  \\cii   813  271 

Act  III   of  1873   (Civil  Court,   Madras). 

(i)  5\  12 — Jurisdiction  of  Afunsif's  Court — Execution  of  decree  of  superior 
Ci.urt—Civ  Pro  Code— Act  XIV  of  1882,  ss  25,  223— As  in  suits  so 
in  execution  proceedings  the  competent  forum  is  ordinarily  that  indicated 
by  s  12  of  the  Civil  Courts  Act,  but  in  the  five  cases  mentioned  in  s  223 
of  the  Civ  Pro  Code,  special  reasons  exist  for  departing  from  that  rule 
and  creating  a  special  or  extraordinary  jurisdiction,  the  object  whereof 
is  to  secure  judgment-creditors  in  certain  cases  a  special  facility  or 
convenience  The  condition  as  to  the  jurisdiction  of  Subordinate  Court 
to  which  a  suit  can  be  transferred  under  s  ^5  of  the  Code  of  Civil 
Procedure  is  not  laid  down  in  s  223  of  the  Code,  which  relates  to 
transfers  of  applications  for  execution  of  decrees,  and  \\as  omitted- 
therefrom  for  the  special  reasons  mentioned  therein,  SHANMUI.\  Pn  LAI  • 
\,  RAMANATHAN  CHEITI,  17  M  309=4  MLJ  91  214 
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Act  III  of  1873  (Cipil  Court,  Madras)— (Concluded.) 

S.  12— Suits  Valuation  Act— Act  VII  of  1887,  s.  8~-Suit  for  share  of 
undivided  property — Persons  entitled  to  a  share  in  certain  lands  of  a 
village  only  part  of  which  was  held  in  severalty,  executed  a  mortgage 
of  part  of  the  lands  due  to  their  share.  The  mortgage  contained  a 
description  of  the  land  comprised  therein  by  paimash  numbers  and 
admeasurement.  The  mortgaged  property  was  brought  to  sale  in  exe- 
cution of  a  mortgage  decree  and  was  purchased  by  the  present  plaintiff. 
The  plaintiff  now  sued  for  the  apportionment  and  possession  of  the 
share  to  which  he  was  entitled,  and  stated  the  value  of  the  suit  to  be 
the  value  of  the  share  claimed  by  him  viz.,  Rs.  1,870,  and  not  that  of 
the  entire  property.  The  defendants  were  the  mortgagors  and  the 
othei  persons  interested  in  the  land,  their  respective  shares  not  having 
been  ascertained  and  demarcated.  Held,  that  the  suit  was  within  the 
jurisdiction  of  a  Distiict  Munsif.  CHAKRAPANI  ASARI  v.  NARASINGA 
RAU,  19  M.  56  . .  744 

(3)  S.  28 — Civ.  Pro.  Code,  s  649 — Provincial  Small  Cause  Courts  Act — 
Act  IX  of  1887,  .<•  35  (i) — J Withdrawal  of  powers — Under  Madras  Act 
III  of  1879,  s  28,  a  Munsif  was  invested  with  the  powers  of  a  Small 
Cause  Court's  Judge  for  the  trial  of  suits  cognizable  by  such  Court  up 
to  Rs.  200  in  value  Subsequent  to  decree  but  prior  to  execution,  his 
powers  as  Small  Cause  Court's  Judge  were  withdrawn  by  notification 
in  the  Gazette : — Held,  that  application  for  execution  must  be  made  to 
the  Court  in  which  the  Small  Cause  Court's  jurisdiction  vested  at  the  c 
date  of  the  application  ZEMINDAR  OF  VALLUR  AND  GUDUR  v  ADINARA- 
YUDU,  19  M  445  . .  1016 

Act  III  of  1874  (Married  Women's  Property). 

S.  8 — Insolvent  Act  (TI  and  12,  Vic.,  cap    21),  s.  63 — Insolvency  of  married 
woman — Property    settled   on   her    for    seperate   use   without    power   of 
anticipation — Whether    comprised    in    the    vesting    order    or    not — See 
INSOLVENT  ACT,   (n  AND  12,   Vic.,  CAP.  21),  18  M.   19. 
Act  XIV  of  1874  (Scheduled  Districts). 

Guardian  and  Wards  Act— Act  VIII  of   1890,  s    i,  cl    (2)— Scheduled  Dis- 
trict— Agency  Tracts — See  ACT  VIII  OF  1890  (GUARDIAN  AND  WARDS), 
18  M.  227. 
Act  XVII!  of  1879  (Legal  Practitioners). 

t>s.  28,  29 — Remuneration  by  promissory  note  for  past  professional  services 
rendered  under  oral  agreements — Guardian  and  ward — Services  neces- 
sary or  manifestly  benfficial — A  guardian  executed  a  promissory  note  in 
favour  of  a  vakil  (the  plaintiff)  as  remuneration  for  his  past  profes- 
sional services  rendered  under  oral  agreements  with  him  : — Held,  that 
a  suit  upon  the  note  was  barred  by  ss.  28  and  29  of  Act  XVIII  of 
1879,  and  that,  as  there  was  no  such  necessity  for  the  proceedings  in 
question  as  to  render  the  contract  binding  on  the  minors,  no  suit  would 
lie  against  them.  SUNDARARAJA  AYYANGAR  v.  PATTANATHUSAMI  TEVAR, 
17  M.  306  . .  212 

Act  V  of  1881  (frobate). 

Succession  Certificate  Act — Act  VII  of  1889,  ss  4,  17 — Probate  issued  from 
Native  Court  in  Cutch — Certificate  of  Political  Agent — fluit  in  British 
India — A  suit  in  British  India  by  the  executors  of  the  will  of  a  native 
of  Cutch  was  dismissed,  on  its  appearing  that  the  plaintiffs  were  fur- 
nished only  with  probate  issued  from  a  Native  Court,  of  which  they 
produced  a  copy  certified  by  the  Political  Agent  of  Cutch,  and  since 
stamped  in  accordance  with  the  Court  Fees  Act,  1870: — Held,  that  the 
plaintiffs  were  not  entitled  to  a  decree  without  taking  out  probate  or 
letters  of  administration  in  British  India  under  Act  V  of  1881  or  a 
certificate  under  Act  VII  of  1889,  but  instead  of  dismissing  the  suit, 
the  Court  should  have  allowed  time  for  the  plaintiffs  to  have  so  com- 
pleted their  title  to  sue.  MANASING  v  AMAD  KUNHI,  17  M.  14  . .  10 
Act  XV  of  1882  (Presidency  Small  Cause  Court*),,  '  ' 

(1)  Ss.  6,   13,  33 — See  HIGH  COURT,   18  M.  236. 

(2)  Ss.  22,  41— Transfer  of  Property  Act— Act  IV  of   1882,   s.    114.— The 
plaintiff,    a    landlord,    relying    on    a    provision    in    a    lease,    gave    the 
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Act  JVY  ot  i£82  (.Presidency  Small  Cause  Courts) — (Concluded) 

defendants,  his  tenants,  notice  to  quit  Within  seven  days  the  defen- 
dants tendered  rent,  interest  and  costs  The  plaintiff,  nevertheless, 
filed  this  suit  to  eject  the  defendants  The  defendants  subsequently 
paid  the  full  amount  due  into  Court  Held,  that,  under  the  terms  of 
the  lease,  the  defendants  were  not  liable  to  forfeiture,  and  that,  since 
the  suit  should  have  been  brought  under  Chap  VII,  s  41  of  the  Presi- 
dency Small  Cause  Courts  Act,  plaintiff  must  pay  the  defendants'  costs 
as  between  attorney  and  client  under  s  2J  of  lhat  Act  kleld,  on 
appeal,  (i)  that  there  having  been  a  tender  and  payment  into  Court  of 
the  full  amount  due,  the  plaintiff  proceeded  with  the  suit  at  his  risk 
under  s  114  of  the  Transfer  of  Property  Act,  (2)  that  the  suit  not 
being  cognizable  by  the  Small  Cause  Court,  s  22  of  Act  XV  of  1882 
did  not  apply,  an  application  under  chap  VI I  of  lhat  Acl  not  being  a 
suit  under  s  22  thereof  KRISHNASAMI  Cm  in  v  THE  NATAL  EMI- 
GRATION BOARD,  17  M  216=4  MLJ  70 

(3)  S    37 — Powers   of  Full  Bench  of  Presidency   ^mall  Cause  Court — Ques- 
tion  of  fact — One  of   the  Judges  of   the  Presidency  Small  Cause  Court 
in  a  suit  tried  by  him  delivered  judgment  for  the  plaintiff      The  defen- 
dant made  an  application  to  the  Full  Bench  undei   the  Presidency  Small 
Cause  Courts  Act,   s    37,  and   the  Court   arrived   at   the  conclusion   that 
the  judgment  proceeded  011  a  misappreciation  of  the  evidence  and  revers- 
ed   the    dcciee  — }Icld,    by    Collins,    CJ,    and     Shephard,    J      (Best,    J  , 
dissenting),  that   the   Full   Bench   of   the  Presidency   Small    Cause-   Couit 
had  transgressed  the  limits  of   the  jurisdiction  conferred  by  Act  XV  of 
1882,    s    37,    as    the   case   was   one   on   which    different   minds    might    not 
unreasonably   have    come    to    different    conclusions.      SAUA^OOK    CTAMBIR 
CHUND  v    KANNAYYA,   19  M    96  772 

(4)  S    69 — Jurisdiction — Divisible  contratt  —  Where  a  contiact  provided  for 
delivery   of   goods   in    two   monthly   shipments   by    the   plaintiffs   and   the 
defendants  refused   to   take  delivery  or  pay  for  cithei    of   the   shipments 
of    the   goods    in   accordance    therewith      and    it   appeared    that    the    total 
amount  of  the  damages  sustained  by  icason  of  the  two  breaches  alleged, 
if  added   together,  exceeded  Rs    2,000,  whereas   if    taken  separately   they 
were    respectively    less    than    that    amount      The    contract   provided    that 
each   shipment   was    to    be    treated   as    a    scpaiate   cnntiact  — Held,    that 
the   plaintiff  was   entitled   to   bring   two   separate   suits   for  the   damages 
sustained   in    icspcct    of    each    shipment,    and    that    therefore    the    Presi- 
dency Small  Cause  Court  had  jurisdiction.     VOLKARF  v    SABJU  SAHEB, 
19  M    304 

Act    VII    of    1887    (Suits    Valuation). 

(1)  S    8 — Suit  for  share  of  undivided  property — Civil  Courts  Act   (Madras) 
— Act  Til  of  1873,  s    12 — See  ACT  III  01-   1873   (CiviL  COURTS,  MADRAS), 
19  M.  56 

(2)  S     II — Hindu    Law — Property    excluded    from    partition — Limitation — • 
See  HINDU  LAW    (PARTITION),   18  M    418 

Act    IX    of    1887    (Provincial    Small   Cause    Courts) 

(1)  Ss    25,  27 — Letters  Patent  of   the   High   Couit,   s     15 — Appeal — District 
Municipalities  Act  (Madras) — Act  IV  of  1884,  ss    53,  59,  60 — Profession 
tax — Trader — See  Aci  IV  OF   1884  ( DISTRICT  MUNICIPALITIES,  MADRAS), 
17  M    loo 

(2)  S    35  (i) — Civ    Pro    Code,  s   649 — Withdrawal  of  powers — Civil  Courts 
Act— Act   III    of    1872    (Madras),    s    28 — See   ACT   III    OF    1873    (  CIVIL 
COURTS,  MADRAS,   19   M    445 

(3)  Sch.  II,  art    3 — Karnam  in  a  zemindan — Officer  of  Government — The 
plaintiffs   being  the   lessees   of   a   settled  zemmdan   brought   a   suit   in   a 
Small    Cause    Court    against    a    karnam    in    the    zemmdan    to    recover 
damages    sustained    by    reason    of    the    defendant's    default    in    keeping 
certain    accounts,    &c  — Held,    that    the    karnam    was    not    an    officer    of 
Government,   and   that  4he   suit  was  maintainable   under   the   Provincial 
Small  Cause  Courts  Act      ORR  v    NEELAMEGAM  PILLAI,  18  M    395    •     ,    '     624 

(4)  Art    13 — Suit  for  kattubadi  and  karnam's  emoluments — C\v    Pro    Code 
~-Act  XIV  of  1882,  s    586— JVo  second  appeal.— Where  plaintiff  sued  for 
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Act    IX   of    1887    (Provincial    Small   Cause   Courts) — (Concluded.) 

arrears  of  kattubadi  and  karnam's  emoluments,  the  value  of  the  suit 
being  less  than  Rs.  500: — Held,  that  kattubadi  and  karnam's  emoluments 
are  neither  a  charge  on  or  interest  in  immoveable  property,  and  that  no 
second  appeal  lay.  MULLAPUDI  BALAKRISHNAYYA  v  VENKATANARA- 

SIMA  APP\   RAU,    IQ   M.   329  .  .         935 

(5)  Art.  18 — Suit  relating  to  a  trust — Hindu  Law — Stridhanam — Gift,  con- 
struction of — See  HINDU  LAW   (STRIDHANAM),  18  M.  252. 

(6)  Cl.    35     (i) — Jurisdiction — Whether    obstruction    of    a    water    course 
amounts  to  'diversion*  within  the  meaning  of  cl  35  (t). — If  by  obstruc- 
tion the  flow  of  water  is  diverted  from  a  plaintiff's  lands,  such  obstruc- 
tion amounts  to  diversion  within  the  meaning  of  cl.  35   (i)   of  sch.  II 

of  Act  IX  of  1887.    PERIAKARUPPAN  v.  PALANIANDI,  18  M   28  . .       369 

/Vet  X  of  1888  (The  Presidency  Small  Cause  Courts  Law  Amendment). 

S.  3,  cl    (a).— See  Civ    PRO.  CODE   (Acr  XIV  OF  1882),  17  M.  377. 
Act  VII  of  1889  (Succession  Certificate). 

(1)  S.  4 — Contract   Act — Act   IX   of    1872,    ss.  45,   263 — Suit    by   surviving 
member  of  firm  alone — Suit  by  surviving  partner  and  heir  of  deceased 
partner — See  CONTRACT  ACT   (IX  OF  1872),   17  M.   108. 

(2)  S    4,   sub-s     (2) — Debt — Unliquidated    claim — X,    a    Hindu,    left    some 
sheep  with  Y,  who   failed  to  return  them.     X  having  died,  his  widow 
applied  for  a  succession  certificate  to  enable  her  to  sue  Y  for  damages 
for  wrongful  detention  of  the  sheep: — Held,  that  no  debt  was  owing 
by  Y  to  X  within  the  meaning  of  the  Succession  Certificate  Act,  s.  4, 

SUb-S      (2)         SUBBANNA    V.    MUNEKKA,     l8    M      457=5    M.L  J.    6l  ..          668 

(3)  Ss.  4,   17 — Probate  issued  from  Native  Court  in  Cutch — Certificate  of 
Political  Agent — Suit  in  British  India — See  ACT  V  OF  1881   (PROBATE), 
17  M.  14. 

(4)  Ss   6,  19 — Appeal. — Where  a  minor  petitioner  represented  by  the  Court 
of  Wards  applied   for  a   succession  certificate  under  Act  VII  of   1889, 
and  the  District  Court  granted  the  certificate,  but  ordered   security  to 
be  given  by  the  Court  of  Wards' — Held,  that  no  appeal  lay  from  the 
order  requiring  security      RAMA  KEODI  v.  PAPI  KEDDI,  19  M    199  .  .       843 

(5)  S.  7 — Joint  certificate,  legal — It  is  not  illegal  to  grant  a  joint  certificate 
to   two   persons  who  claim   adversely   to   each   other   to   be   entitled   to 
collect   the  debts  due  to  the  estate  of   the   deceased  under   Succession 
Certificate    Act    VII    of    1889     NARAYANASAMI    v     KUPPUSAMI,    19   M. 
497=6  M.LJ.  90  ..1051 

(6)  ^    7    (3)—  Power  to   grant   certificate   to   applicant  if  he   has   the  best 
prima   facie   title   thereto — Necessity  for  some  inquiry  prior  to  such  a 
grant—  The   intention  of   sub-cl.    (3)    to  s.   7  of  the   Succession   Certi- 
ficate Act  is  not  to  save  the  Court  the  trouble  of  making  any  inquiry 
at  all  where  the  applicant  is  not  heir  to  the  deceased,  but  it  is  to  allow 
the  prima  facie  title  to  the  certificate  to  prevail  when  a  question  of  law 
or  fact  arises  on  enquiry  too  difficult  to  be  determined  in  a  summary 
proceeding.     SIVAMMA  v    SUBBAMMA,  17  M.  477  ..       331 

(7)  5*J.  19  and  26—Appeal  from  an  order  of  a  District  Court  under  s.  26.— 
b.  26  of  the  Succession  Certificate  Act  confers  on  the  District  Court  the 
same  appellate  jurisdiction  over  an  order  of  an  inferior  Court  as  is  con- 
ferred by  s.  19  on  the  High  Court  over  the  order  of  a  District  Court. 
There  is  no  provision  in  the  Act  for  a  second  appeal  in  any  case.    SUBBA 

KAU  v.  PALANIANDI  PILLAI,  17  M.  167=4  M.LJ.  71  ..       114 

Act  X  of  1889  (Ports). 

(i)  S  6--Local  Government's  rules  thereunder— Boats  plying  and  not  ply- 
ma  for  hire-—  Ultra  vires.— It  is  only  with  regard  to  boats  plying  for 
hire  that  s.  6  of  Act  X  of  1889  gives  the  Local  Government  authority 
to  make  rules.  Rules  purporting  to  make  it  obligatory  on  boat  owner* 
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to   ply1  for   the   hire   are  ultra   vires      QUEEN-EMPRESS    v    THOMMAYYA 
CHETTI,  17  M    397=1  Weir  859  275 

(2)  S\r,  6,  8 — Order  purporting  to  be  made  under  the  Act  by  Conservator  of 
Port — Public  body  authorised  by  Legislature  to  make  rules,  powers 
of — The  Conservator  of  the  Port  of  Negapatam,  purporting  to  act  under 
the  Indian  Ports  Act,  s  8,  made  and  published  an  ordei  that  when  a 
certain  flag  was  flying  at  the  signal  station,  all  boats  returning  from  the 
sea  should  cast  anchor  and  not  come  inside  the  river  The  Local 
Government  had  made  a  rule  with  reference  to  s  6  (&)  of  the  above 
Act  requiring  boat  owners  to  "  carry  out  at  all  times  all  orders  issued 
"  by  the  Conservatoi  in  connection  with  the  plying  of  their  boats  and 
"which  are  not  inconsistent  with  the  regulations  issued  by  Govern- 
ment" A  charge  was  brought  against  two  peisons,  being  the  owners 
and  tindals  of  licensed  cargo  boats  for  neglecting  to  obey  aforesaid 
order,  and  they  were  convicted  under  Indian  Ports  Act,  s  8  (2),  by 
the  Conservator  in  his  capacity  as  Special  First-class  Magistrate  — 
licld,  that  the  order  was  ultra  vires  and  the  coftvictioii  was  accoicl- 
mgly  illegal  Per  Cur — A  public  body,  whether  the  Executive  Govern- 
ment or  a  corporation,  being  entrusted  by  the  Legislature  with  the 
duty  of  making  rules,  cannot  relieve  itself  of  the  responsibility  and 
depute  other  agencies  to  discharge  the  duty  QULLN- EM  PRESS  v 
MAHIAN  CHFTTI,  17  M  118=4  M  L  J  38=1  Weir  857  81 

Act    VIII    of    1890    (Guardian    and    Wards). 

X  i,  Ci  (2) — Scheduled  Districts  Acl—Acl  of  1874—  S<  hedulcd  District 
— Aqency  Tract* — A  petition  of  appeal  was  presented  to  the  Governor 
in  Council  against  an  c.v-partc  01  clcr  niride  under  Ihe  Guardian  and  \\  ards 
Act,  1890,  by  the  Agent  to  the  Goveinor  in  the  scheduled  district  of 
Vi/agapatam,  tht  ground  of  the  petition  being  that  the  petitioner's 
vakil  had  not  been  heard  The  appeal  was  referred  to  the  High  Court  — 
Held,  (i)  that  the  Guardian  an^l  \Vards  Act,  /Hoo,  is  in  force  in  the 
Agency  Tracts,  although  no  notification  to  that  effect  had  been  made 
under  the  Scheduled  District's  Act,  (2)  that  the  High  Court  had 
jurisdiction  to  set  aside  the  ex-parte  order  CHAKRAPANI  v 
VARAHALAMMA,  18  M  227  .  ,  507 

Act   IX   of    1890   (Railways). 

(1)  Ss    72  and   76 — Carrier's  Act— Act   III   of    1865— Conti act   Act— Act   IX 
of     1872,    ss     151,     152    and     161 — Liability    of    Railway    Companies    as 
bailees — See   Aci    III   in     1865    (CARRIER'S),    17    M.   445 

(2)  S     125 — Pctmitting    a    cattle    to    stray    upon    a    railway — Discretion    of 
Magistrate — \\hen    the    o\\ner    of    cattle    which    has    been    allowed    lo 
Stray   upon   a    railway,    is    piosecuted    undei    Railways    Act,    1890,    s     125 
(i)    the   Magistrate   is   bound   to   ascertain   whether   the   person   charged 

was  himself  guilty      Qun-N-EMPRE^s  v   ANDI,  18  M    228=1  Weir  874  ..       508 

II.— Madras   Acts. 

Act   II  of  1864   (Revenue   Recovery.  Madras). 

(i)  Liability  of  purchaser  at  a  sale,  who  enter*  into  possession  of  the 
purchased  propeity.  to  account  for  mcsne  profits  to  the  person  in  whose 
favour  the  darcc  u  subsequently  reversed. — A*  purchaser  of  property 
at  a  sale  under  llu-  Revenue  Recoveiy  Act,  who  enters  into  possession 
thereof,  is  in  iigliuul  possession  until  the  decree  is  set  aside  He  is 
not,  theiefoic,  :i  Mrspasscr  and  liable  to  make  good  any  loss  sustained 
by  the  fightiul  owner  lay  being  kept  out  of  possession,  but  he  is  bound 
to  account  £01 .  mcsne  profits,  the  calculation  of  which  is  to  be  based' 
oti  a  proper  discharge  cf  the  stewardship  of  the  property.  PERVMAL 
UDAYAB  v.  KRISHNA  MA  CHETTYAR,  17  M  251  *  , .  173 
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Act  II  of  1864  (Revenue  Recovery,  Madras) — (Concluded). 

(2)  5.   ii — Whether  gathered  products  belonging  to  a  tenant  can  be  dis- 
trained     by      Government    on   account   of    the    landlord's    arrears    of 
revenue. — Government  can  attach  for  arrears  of  revenue  under  s.  n  of 
Madras  Act  II   of   1864  the  gathered  products  belonging  to  a   tenant, 
provided  that  the  products  are  of  the  land  on  account  of  which  the  arrears 
of   revenue   have   accrued.   KRISHNA   CHADAGA   v.    GOVINDA    ADIGA,    17 

M.  404  ..280 

(3)  -S".  35 — Payment  of  arrears  of  village  revenue  by  the  assignee  of  a  mort- 
gagee of  part  of  the  village  property — '  Defaulter ' — Registered  and  real 
owners. — The   plaintiff   was  assignee  of   a  mortgagee  of  384th   pangus 
in   a  village   consisting   of    5ith   pangus.     Having    sued    the    executants 
of  the  mortgagee  and  obtained  a  decree  in  1885,  he  in  1887  and  1888,  paid 
certain  arrears  of  revenue  due  from  the  village,  in  order  to  prevent  its  sale. 
In    1888.    the   plaintiff's   38ith    pangus   were    sold    in    execution    of    the 
decree  of  1885  to  the  8sth  defendant  subject  to  a  charge  for  the  amount 
of    the    revenue    arrears    paid    by    the    plaintiff.      In    1890    the    plaintiff 
instituted  the  present  suit  to  recover  from  the  entire  village  and  from 
the  defendants  Nos.  i  to  84  personally  the  amount  of  these  arrears  * — 
Held,    that    the    85th    defendant,    as    also    the    38&th    shares    purchased 
by  him,  were  liable  for  the  debt  conjointly  with  the   remaining  shares 
and    the    other    defendants,    the    plaintiff    having    by    payment    of    the 
arrears  acquired   a  charge  upon   the   land   under   s.   35  of   the   Revenue 
Recovery  Act ;  that  not  only  registered  proprietors  but  real  owners  and 
their  holdings  may  be  treated  as  defaulters  within  the  meaning  of  s.  35 
of  that  Act.     SRINIVASA  THATHACHAR  v.  RAMA  AYYAN,  17  M.  247=4 

M.  L.  J.  73  . .       170 

(4)  S   36,  cl.  2  and  s.  59 — Sale  of  land  for  arrears  of  revenue — Sale  irregu- 
lar   by    reason    of    not    being   duly    notified — Limitation — Alleged    fraud 
affecting  sale — Limitation  Act — Act  XV  of   1877,  s.  8 — See  LIMITATION 
Aci    (XV  OF   1877),  17  M.   189. 

(5)  5"    38 — Revenue  Recovery  Amendment  Act  (Madras) — Act  III  of  1884, 
s    i    (5) — Revenue  sale — Benami  purchaser — Suit  by  bcnamidar  to  eject 
tenant* — Land    forming    part    of    the    endowment    of    a    chattram    was 
brought  to  sale  for  arrears  of  revenue  and  was  purchased  by  the  plain- 
tiffs who  now  sued  to  eject  the  tenants  who  were  in  occupation  of  the 
land: — If  eld,   (i)    that   the   defendants  were  entitled  to  plead  that  the 
plaintiffs  had  purchased  benami  for  the  managers  of  the  chattram ;   (2) 
that  the  above  plea  having  been   substantiated,   the   plaintiffs  were   not 
entitled    to    maintain    the    suit.     TIRUMALAYYAPPA    PILLAI    v.    SWAMI 
NAIKAR,  18  M.  469  . .       677 

(6)  Ss.  38,  59 — Sale  of  mittah  for  arrears  of  revenue — Purchase  by  Govern- 
ment— Subsequent  sale  by  Government — Suit  by  owner  of  a  share  in  the 
mittah    for    cancellation    of    second    sale — Limitation — Admissibility    of 
horoscope — Evidence  Act — Act  I  of  1872,  ss.  17,  18 — See  EVIDENCE  ACT 
(I  OF  1872),  17  M.  134. 

Act  VII  of  1865  (Irrigation-ceftft,  Madras). 

Lands  irrigated  under  Kistna  anicut — Water-cess — Optional  or  compulsory 
use  of  water. — A  raiyat  occupying  land  in  the  Kistna  delta  made  no 
application  for  the  supply  of  water,  but  water  froni  the  irrigation  chan- 
nels flowed  from  time  to  time  on  to  his  land  from  irrigated  lands  of  a 
higher  level,  and  he  had  no  option  as  to  whether  to  accept  or  refuse  the 
supply.  No  increased  benefit  was  derived  from  the  water  by  thte  raiyat. 
,  A  sum  having  been  levied  from  him  on  account  of  water-cess,  he  now 
sued  to  recover  the  amount: — Held,  that  the  plaintiff  was  entitled  to 
recover.  KHISHNAYYA  v.  SECRETARY  OF  STATE  FOE  INDIA,  19  M.  24  . .  721 

106*) 


m  GENERAL  INDEX 

PAGE 
Act  VIII  of  18*5  (Rent  Recovery,  Madra.) 

(1)  Civ    Pro    Code — Act  XIV  of    1882,   s     13 — Res   judicata — Decision  of   a 
Revenue  Court — Second  suit  m  Civil  Court — Question  of  title — See  Civ 
PRO    CODE   (Acr  XIV  OF  1882),  17  M    106 

(2)  Ss    f,    II — Sanction  granted  by  Head  Assistant  Collector — Procedure — 
Customary  rent — Restraint  on  building  — A  Head  Assistant  Collector  is 
competent  to  grant  a  sanction  for  the  enhancement  of   rent  under  Kent 
Recovery  Act,  s    II      The  granting  of  such  sanction  is  a  judicial  and  not 
a   merely   administrative   act    and    such    sanction   should    not   be    granted 
without  first  giving  notice  to  both  the  landlord  and  the  tenant,  and  hear- 
ing, and  considering  the  contentions  of   both  parties      In  a  suit  by  the 
landlord  to  enforce  the  exchange  of  a  patta  and  muchalka,   the  tenant 
objected  to  the  rate  of  rent  imposed  on  part  of  the  land,  which  was  dry 
land  converted  into  wet  — Held,  that  the  finding  of  the  Lower  Appellate 
Court  that  there  was  an  implied  contract  to  pay  rent  at  such  rate  was 
not   open  to   any   legal   objection      It   appeared    that    the    patta    tendered 
contained   a   stipulation    for    the   payment   of    rent   at   a   special    rate    fur 
garden    (janp)    lands  watered  by  wells  which  had  been   constructed  by 
the   raiyat  at  his  own  costs,   and  also  comprised  a   stipulation   that   the 
raiyat  should  not  build  on  his  holding      The  Court  of   first  appeal  held 
that  the  special  rate  of  rent  abov^   referred  to  was  customary  and  had 
been   followed   for   many   years  — Held,    that   there   was   no    ground   for 
interference  on  second  appeal  with  the  Lower  Appellate  Court's  decision 
regarding  the  former  of  the  stipulations  above  referred  to,  but  that  the 
latter  should  be  so  modified  as  to  prevent  the  raiyat  only  from  raising 
any    building    incompatible    with    an    agricultural    holding      BHUFATI    v 
RAJAH  RANGAYYA  APPA  RAU,  17  M    54  37 

(3)  Ss  4,  7,  ii — Enhanced  rent  on  irrigated  land — Customary  contribution  to 
a    temple — Implied    Contract — A    zemindar    tendered    to    raiyats   on    his 
estate  patlas  providing   {infer  alia)    for  the  payment  of   (i)   certain  fees 
to  a  Hindu  temple,   (2)    rent  in  which  the  land  assessment  was  consoli- 
dated  with  a   water-cess   in   respect   of   certain   land   irrigated  under   the 
Kistna   anicut      There   was   nothing    to    show   that   the    former   of    these 
items  constituted  a  chaige  on  the  land  and  the  latter  had  not  been  sanc- 
tioned by  the  Collector  under  Rent  Recovery  Act,  s    n,  but  it  was  found 
that  both  had  been  paid  by  the  raiyats  for  many  years      The  Court  of 
first  appeal  held  on  this  finding  that  there  were  implied  contracts  on  the 
part  of  the  raiyats  to  pay  both  items  — Held,  (i)  that  the  temple-fee  was 
pritna  facie  voluntary  and  should  not  be  treated  as  a  payment  which  the 
zemindar  could  compel  a  laiyat  to  make  and  consequently  that  the  patta 

red  to  him  was  an  improper  patta,  (2)  that  the  finding  as  to  the 
ence  of  an  implied  contract  to  pay  the  second  of  the  above  items 
i  finding  of  fact  and  must,  therefore,  be  accepted  on  second  appeal ; 
vas  a  correct  finding,  in  accordance  with  the  ruling  m  (7  M  365) 
first  proviso  to  Rent  Recovery  Acts,  s  u,  is  not  restricted  in  its 
:ation  to  rates  of  original  rent  as  contradistinguished  from  its  en- 
:ment  on  account  of  improvements.  SIRIPARAPU  RAMANNA  \. 
MALLIKARJUNA  PHASADA  NAYUDD,  17  M  43=3  MLJ  207  29 

(4)  Ss    7,  9,   10 — Suit  to  recover  arrears  of   rent — Proceedings  in  Revenue 
Court    to    enforce    acceptance    of    patta    tendered — Time    from     which 
period    of    limitation    is    computed — Limitation    Act — Act    XV    of    1877, 
sch    II,  art    no      See  LIMITATION  ACT    (XV  of  1877),   19  M    21 

(5)  Ss    9i    10 — Suit    to    enforce   acceptance    of   patta — Bona    fide    denial    by 
defendant  of  plaintiff's  title — Jurisdiction  of  Revenue  Court  — The  plain- 
tiff  obtained   a   permanent    lease   of   mam   lands   attached    to    a   mosque 
from  the  four  owners  thereof      The  defendant  was  a  cultivating  tenant 
on  the  lands  and  the  plaintiff  duly  offered  the  defendant  a  patta      The 
defendant  refused  to  execute  corresponding  muchalka  on  the  ground 
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that  the  plaintiff  was  not  his  landlord,  since  the  first  of  the  aforesaid 
owners  had  granted  a  lease  for  35  years  to  a  person  who  had  sublet 
the  land  to  the  defendant.  The  plaintiff  thereupon  brought  a  suit  to 
enforce  acceptance  of  patta  under  s.  9  of  Madras  Act  VIII  of  1865. 
The  Deputy  Collector  having  decided  the  case  in  the  plaintiff's  favour, 
the  defendant  appealed  and  the  District  Judge  dismissed  the  suit  on 
the  ground  that  the  defendant's  contention  raised  a  bona  fide  question 
of  title  which  ousted  the  jurisdiction  of  the  Deputy  Collector : — Held, 
that  there  is  no  provision  in  Madras  Act  VIII  of  1865,  that  a  bona  fide 
denial  of  the  relationship  of  landlord  and  tenant  ousts  the  jurisdiction 
of  the  Revenue  Courts,  and,  with  regard  to  s.  10  of  the  Act,  that  "when- 
ever a  Court  is  invested  with  jurisdiction  to  determine  the  existence 
44  of  a  particular  legal  relation,  the  intention  must  be  taken  to  be  to 
"authorize  it  to  adjudicate  on  every  matter  of  fact  or  of  law  incidental 
44  to  such  adjudication  "  ABDUL  RAHIMAN  SAHBI  v.  ANNA  PrLLAi,  17  M. 
140=4  M.LJ  .26  . .  96 

(6)  5\y    9,  ii — Enforceable  terms  of  patta — Established  rates  of  rent — The 
Zamindar  of   Vallur   sued  certain  raiyats  in  his  pargana  of   Gudur  to 
enforce    the   acceptance    of    pattas    providing,    among   other    conditions, 
that  the  raiyats  should  relinquish  their  holdings  at  the  end  of  the  term 
unless  fresh  pattas  were  tendered  to  them,  that  they   should   pay  half 
the  cost  of  repairs  by  a  cess  proportioned  to  the  wet  rate,  that  if  they 
irrigated  dry  land  they  should  pay  a  wet  rate  to  the  Zamindar,  as  well 
as  the  water  rate   due  to  Government,   that  they   should   not   cut  crops 
without  permission  and  should  supply  grass  and  vegetables  to  the  Zamin- 
dar's  servants.     It  appeared  that  in   1853  the   pargana  in  question  was 
surrendered  to  Government  who  restored  it  subject  to  the  payment  of 
a  newly  assessed  peishcush  in  1862,  a  date  when  the  present  defendants 
were  already  in  occupation  of   their   respective  holdings      In  the  inter- 
val,  Government   collected    village   rents   in   money.     The   pargana   was 
not  surveyed  and  a  money  assessment  fixed  prior  to  1859      The  District 
Judge  expunged  the  conditions  in  the  patta  above  referred  to,  and  held 
that   the   Zamindar   was   entitled    to   collect    by  way   of    rent    from    the 
raiyats   respectively   the   quota   of    the    village   rents   which    each    raiyal 
paid  in  1861.     He  found,  however,  that  there  was  no  contract  express 
or  implied  as  to  the  rent  to  be  paid;  and  that  prior  to  1851  the  raiyats 
held  their  lands  under  the  Zamindar  on  the   sharing  system,  and  that 
for  the  first  year  after  the  restoration  of  the  pargana  the  arrangement 
enforced   by   Government   had   remained   in    force,   but   that    from    1863 
to   1870  the  sharing  system  ^vas  in   force  and  varam   was  paid  by  the 
raiyats,  after  which  for  five  years  individual  money  rents  were  collected, 
and  then  there  were  two  leases  with  money  rents  each  for  a  period  of 
five  years: — Held,  (i)  that  the  conditions  in  the  patta  above  referred  to 
were  unenforceable  and  had  been  rightly  expunged ;   (2)   that  the  plain- 
tiff's rights  were  not  limited  by  the  rates  of  rent  paid  to  Government  in 
1861,  but  that  the  rent  should  be  discharged  in  kind  according  to  the 
established   rate   of   varam    in   the   \tllage;    (3)    that   the   plaintiff   was 
entitled  to  recover  from  the  raiyats  half  the  water-tax  payable  on  the 
poramboke   lands  irrigated   from   the   Kistna  anicut.     VENKATA   NAKA- 
SIMHA  NAIDU  v.  RAMASAMI,  i&  M.  216  ..        50 

(7)  Ss  9,  ii — Sanction  by  Collector  of  enhanced  rates  of  rent — Implied  con- 
tract to  pay  rent  at  a  certain  rate. — In  a  suit  brought  by  the  Collector 
of  a  district,  as  receiver  of  a  zamindari,  against  a  tenant  on  the  estate 
to  enforce  the  exchange  of  patta  and  muchaltya,  it  appeared  that  the 

.  rent  demanded  was  assessed  at  an  enhanced  rate,  and  comprised  a 
consolidated  wet  rate  imposed  on  account  of  irrigation.  To  the  en- 
hancement oi  the  rent  by  the  addition  of  the  water  rate  the  sanction  of 
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the  Collector  required  by  the  Rent  Recovery  Act,  s  n,  first  proviso, 
had  not  been  obtained  — Held,  that  such  sanction  could  not  be  implied 
from  the  fact  that  the  Collector,  as  such  receiver,  had  caused  the  provi- 
sion in  question  to  be  inserted  in  the  patta,  and  now  sought  to  enforce 
it  by  suit.  Upon  the  question  whether  from  the  fact  that  the  tenant 
had  paid  the  water  rate  in  question  for  some  years  previously  an  im- 
plied contract  to  pay  it  for  the  future  could  be  inferred  — Held,  upon 
the  facts  of  the  present  case  that  no  such  contract  could  be  inferred 
With  reference  to  the  Full  Bench  decision  in  7  M  365,  the  Court  stated 
what  was  the  principle  to  be  kept  in  view  in  considering  whether  an 
implied  contract  to  pay  enhanced  rent  could  be  inferred.  MALLIKAH- 
JUNA  PHASAUA  NAYUDU  v  LAKSHMINARAYANA,  17  M  50=3  M  L  J  247  34 

(8)  5"  10 — Suit  in  CYz/i/  Court  for  enforcement  of  patta  and  other  relief — 
Jurisdiction — Declaration  as  to  enforceable  stipulations — Rates  of  rent 
— Dry  land  converted  into  wet  land  — In  a  suit  brought  in  the  Court 
of  a  District  Munsif  by  a  zammdar  and  his  lessee  against  a.  cultivating 
tenant  to  enforce  the  exchange  of  palta  and  muchalka  and  for  f ui  ther 
and  other  relief- — Held,  (i)  following  (14  M  441),  that  the  Civil  Court 
had  jurisdiction,  and  that  a  decree  should  be  passed  containing  a  decla- 
ration as  to  the  terms  which  the  paLta  should  contain,  (2)  that  a  patta 
is  enforceable  which  contains  a  stipulation  that  "  if  nanja  cultivation 
11  be  made  on  punja  land  permanently  converted  into  nunja  with  or 
"  without  water  of  the  landlord's  tank,  nunja  tirva  according  to  the 
"rate  fixed  for  such  cultivation  shall  he  paid"  when  such  stipulation  is 
in  accordance  with  local  custom  SATTAPPA  PIILAI  v  RAMAN  CHETTI, 
17  M  i 

(9^  S  10 — Suit  to  recover  arrears  of  rent  clue  under  A  decrtL  gi\  en  undei 
s  10 — Limitation  Act — Act  XV  of  1877,  scried,  IT,  art  ITO — \\hctherlimi- 
tation  commences  from  date  of  decree  or  from  the  dates  when  the  vaiious 
sums  in  arrears  were  payable — See  LIMITATION  ACT  (XV  OF  1877), 
17  M  225 

(10)  S  n — Implied  toHlrait  as  to  rates  of  retil — Customary  fees — Prohibi- 
tion of  buildu.gs — In  order  to  support  the  inference  of  a  contract  under 
(he  Rent  Recovery  Act,  Madras,  s  n,  from  payment  of  the  same 
rent  for  a  gixen  number  of  years,  the  intention  that  the  same  rent  is 
payable  in  future  years  must  be  clear  and  unequivocal-  it  is  unsafe  to 
imply  such  i  contraci  from  a  single  lease  for  fi\  e  years  A  patta  is 
not  unforceable  by  leason  of  its  providing  for  the  payment  of  fees  to 
village  artisans  in  a  case  when  such  fees  are  customary,  or  by  reason 
of  its  prohibiting  the  tenant  from  erecting  buildings  on  his  holding, 
if  such  prohibition  is  limited  to  elections  not  compatible  with  the  agri- 
cultural character  of  the  holding  LAKSHMAN  v  APPA  RAU,  17  M  73  50 

OO  ^  39 — Service  by  affiviny  notice  of  intention  to  veil  on  some  conspi- 
cuous part  of  the  tenant's  land — Residence  of  tenant  in  foreign  terri- 
tory — The  provision  of  s  jg  of  the  Rent  Recovery  Act,  that  the  notice 
of  an  intention  to  sell  the  land  should  be  served  'at  his  usual  place  of 
abode  '  denotes  some  place  in  the  neighbourhood  of  the  land  in  respect 
of  which  the  patta  was  tendered,  and  does  not  apply  v\hen  the  tenant 
resides  in  foreign  territory  OLIVER  v  ANANTHARAMAYYAN,  18  M  30  .  371 

(12)  S.  76 — Civ  Pro  Code,  ss  4,  622 — See  Civ  PRp  CODE,  (Acr  XIV  OF 
1882,  17  M  298 

Act   I  of   1876   (Land-revenue  AnaeB»ment,   Madras). 

(i)   5*    2 — "  Concur  in  applying" — Specific  Relief  Act — Act  I  of  1877,  s    42 
— Smt'for  declaration*— A  suit  was  brought  by  F  against  the  Secretary 
of   State  for  India  in   Council   for   a  declaration   that   the  order  o-f   the" 
Madras    Government    directing1    the    Collector    to    cancel    the    separate  " 
registration  and  assessment  of  a  village  in  the  Sivaganga*  Zamindari  in 
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his  name  was  ultra  vires  and  illegal.  The  plaintiff's  claim  to  be  sepa- 
rately registered  as  the  holder  of  the  said  village  depended  upon  the 
proper  construction  to  be  put  on  a  grant  of  the  village  contained  in  two 
documents,  the  one  dated  I3th  December  1872  and  the  other  being  a 
document,  dated  14th  May  1877,  executed  by  the  Rani  and  her  children* 
Subsequent  to  the  grant  referred  to,  an  application  was  preferred  by 
the  Rani  and  addressed  to  the  Collector  requesting  him  to  separately 
assess  the  village  and  register  it  in  the  name  of  F.  This  application 
was  never  presented  owing  to  the  death  of  the  Rani,  who  was  succeed- 
ed by  the  father  of  the  present  Zamindar  who  executed  on  22nd  Febru- 
ary 1883,  a  deed  of  release  in  favour  of  F  ratifying  the  grant  above- 
mentioned  in  the  following  terms.  —  "Whereas  the  village  of  Kondagai 
.  .  .  of  my  Zamindari  .  .  .  has  been  granted  to  you  in  perpetuity 
4  by  the  late  Rani  Kattama  Nachiyar  and  others  and  has  been  in  your 
4  possession  according  to  the  terms  of  the  documents  executed  by  them 

*  to  you  therefor  on  the  I3th  December  1872  and  on  the  14th  May  1877, 
'  and  whereas  I  have  received  from  you  Rs    2,000  as  the  consideration 
'  for  my  ratifying  your  rights  in  accordance  with  the  terms  of  the  said 
4  documents  and  for  relinquishing  whatever  rights  I  possess  therein,  I 
4  hereby  ratify  your  rights  of  every  description  in  the  said  village  and 
4  relinquish  all  my  rights  therein  in  your  fa\our      Wherefore  as  per  the 
4  terms  of  the  said  documents,  dated  I3th  December  1872  and  I4th  May 

*  1877,  you  and  your  heirs  and  assigns   shall   hold   and  enjoy   the   said 
4  Kondagai  village  .         in  perpetuity  .  .  .  with  full  powers  of  alienation 

*  by  sale,  gift  or  otherwise.     You   shall  pay  to  my  Zamindari   the  sum 

*  of  Rs.  3,500,  the  poruppu  fixed  on  the  said  village,  as  well  as  road-cess, 
4  magamai,  &c.,  according  to  custom,"  and  he  applied  to  the  Collector  for 

separate  assessment  and  registration  of  the  village  in  the  name  of  F  on 
25th  March  1883  On  20,th  March  1883  F  also  made  a  similar  application 
but  pending  disposal,  the  present  Zamindar's  father  died,  and  was  suc- 
ceeded by  his  son  the  present  Zamindar  who  raised  objections  and  the 
application  was  not  granted.  On  23rd  May  1887  the  present  Zamindar 
granted  a  lease  of  the  Zamindari  to  O,  S  and  R,  who  executed  are  lease 
guaranteeing  F  undisturbed  possession  and  enjoyment  of  the  village  and 
accepted  his  position  such  as  it  may  have  been  at  or  prior  to  the  date  of 
the  execution  of  the  lease.  On  23rd  January  1890  the  Zamindar  execut- 
ed in  favour  of  F  a  deed  of  release  which  after  reciting  the  grant  from 
the  Rani,  the  deed  executed  by  the  Zamindar's  deceased  father,  dated 
22nd  February  1883,  and  a  further  payment  of  Rs.  3,500  by  F  contained 
the  following  covenant  :  —  4<  Therefore  I  forfeit  and  relinquish  the 
44  right  I  profess  to  have  in  me  to  question  the  said  permanent  lease 
44  or  the  terms  of  the  said  lease  deeds,  and  I  hereby  ratify  your  right. 
44  You  and  your  heirs  shall  hold  and  enjoy  the  said  villages  absolutely 
44  according  to  the  terms  of  the  aforesaid  permanent  lease  deeds  "  F 
then  applied  by  petition,  dated  I3th  March  1890,  to  the  Collector  for 
separate  registration  and  assessment  of  the  said  village,  but  on  notices 
being  sent  to  the  Zemindar  and  the  lessees,  the  filed  objections  which 
after  due  enquiry  were  overruled  by  the  Collector  who  ordered  separate 
registration  and  fixed  the  assessment.  On  appeal,  the  Board  of  Revenue 
supported  the  action  of  the  Collector.  Whereupon  the  lessees  appealed 
to  the  Government  of  Madras  on  21  st  September  1891,  and  the  Govern- 
ment of  Madras  on  I4th  November  1891  cancelled  both  the  separate 
registration  and  the  separate  assessment.  Under  the  circumstances  F 
'claiming  to  be  the  duly  registered  holder  of  the  said  village  sued  the 
Secretary  of  State  for  a  declaration  that  the  order  of  the  Madras 
Government  dated  I4th  November,  1891,  directing  the  Collector  to  cancel 
the  separate  registration  and  assessment  of  the,  said  village  ultra  vires 
and.  illegal  —  and  the  lessees  sued  F  for  the  balance  of  poruppu,  maga- 
mat,  and  road  cess  with  interest  alleged  to  be  due  on  the  said  village  for 
f  asli  1,300  :~~Jfeld,  that  F  was  bound  to  pay  the  lessees  Rs.  3,500  poruppu 
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with  magamai  and  road  cess  whether  his  village  was  separately  register- 
ed and  assessed  or  not  —Held,  that  the  suit  by  F  for  a  declaration  that 
the  order  of  the  Madras  Government  directing  the  Collector  to  cancel 
the  separate  registration  and  assessment  of  the  village  previously  made 
by  him  was  illegal  and  ultra  vires  could  not  be  maintained  with  reference 
to  s  42,  Specific  Relief  Act,  inasmuch  as  the  order  had  been  already 
carried  out  — Held,  also  that  if  the  general  words  of  the  prayer  "for  such 
other  relief  as  the  circumstances  of  the  case  may  require  "  were  to  be 
taken  as  including  a  prayer  for  consequential  relief,  then  the  suit  was 
bad  for  nonjoinder,  inasmuch  as  the  Zammdar  and  the  lessees  who  were 
interested  parties  were,  not  joined  — Held,  also  that  not  only  the  person 
applying  under  Act  I  of  1876,  s  2,  for  separate  assessment  and  registra- 
tion must  be  entitled  thereto,  but  also  that  the  parties  tg  the  alienation 
must  concur  in  the  application  FISCHER  v.  SECRETARY  OF  STATE  FOR 
INDIA  IN  COUNCIL,  19  M  292  ,  909 

(2)    Ss    2,  6 — See  REGULATION  XXV  OF  1802,  19  M    308 
Act  V  of   1882    (Foreit,   Madras). 

(T)  Burder  of  proof — Shifting  of  burden  of  proof — Limitation  Act — Act  XV 
of  1877,  art  149 — Portions  of  certain  land,  which  had  been  taken  up  by 
Government  as  lorest  reserve,  wcie  claimed  by  one  who  had  admittedly 
been  in  possession  and  enjoyment  of  them  for  thirty  years  The  Govern- 
ment failed  lo  establish  any  subsisting  title  of  its  own — Held,  (i)  that 
the  burden  of  proof  had  been  shifted  on  to  the  Government  and  had  not 
been  discharged  and  accordingly  that  the  claim  should  be  allowed,  (2) 
Art  149  of  the  Limitation  Act  applies  only  to  suits  brought  by,  or  on 
behalf  of,  the  Secretary  of  State  SFCRFTARY  OF  STATE  FOR  INDIA  v 
KOTA  BAFANAMMA  GARIT  19  M  165  820 

.(2)  Sj  2,  4,  TO  and  14 — Claim  to  percentage  of  forest  income — Pensions  Act 
— Act  XXIII  of  1871,  v  4 — 'Civil  Court1 — Jurisdiction  of  Forest  Settle- 
ment Officer — Jurisdiction  of  Appellate  Court — A  claim  to  a  percentage 
of  forest  income  is  not  a  claim  to  forest  produce  under  Madras  Act  V 
of  1882,  nor  is  it  a  claim  to  a  right  specified  in  s  4  of  that  Act  A 
Forest  Settlement  Officer  has  no  jurisdiction  to  entertain  a  suit  in  which 
such  a  claim  is  made,  and  such  a  suit  brought  by  discharged  forest  kar- 
nams  is  barred  by  s  4  of  the  Pensions  Act  A  Forest  Settlement  officer 
s  a  'Civil  Court,'  for  the  purposes  of  the  Pensions  Act  If  a  Court  of 
united  jurisdiction  exceeds  its  powers  and  adjudicates  on  a  claim  over 
which  it  has  no  jurisdiction,  the  Court  (if  any)  which  exercises  appellate 
jurisdiction  over  it  is  bound  to  entertain  an  appeal  preferred  against  the 
lower  Court's  decision  and  lo  correct  the  error  A  Court  of  competent 
appellate  jurisdiction  in  such  a  case  is  not  bound  by  an  order  made  with- 
out jurisdiction  by  a  Collector  on  an  appeal  to  him  in  the  same  suit 
Submission  by  the  parties  to  his  jurisdiction  cannot  give  a  Forest  Settle- 
ment officer  jurisdiction  in  a  case  where  he  has  no  inherent  jurisdiction 
SECRETARY  or-  STATE  FOR  TNTU\  v  VYPTA  PILLM,  17  M  193  132 

Act    I    of   1884    (City   of    Madras,    Municipal). 

(i)  S".  433 — Notite  of  action — In  a  suit  against  the  President  of  the  Munici- 
pal Commission,  Madras,  to  recover  damages  for  the  demolition  of  a 
house  which  had  been  built  by  the  plaintiff  without  previous  notice  given 
by  him  under  Madras  Municipal  Act,  1884,  s  265,  the  plaintiff  proved,  by 
way  of  notice  of  action,  the  delivery  of  a  letter  signed  by  him  and  dated 
from  his  place  of  residence,  which  did  not  state  where  the  house  in  ques- 
tion had  stood,  nor  the  date  of  its  demolition,  nor  state  positively  that 
an  action  would  be  brought  — Held,  that  the  letter  was  not  a  sufficient- 
notice  of  action  DEVALJI  RAU  v  PRFSIDENT,  MUNICIPAL  COMMISSION,  • 
MADRAS,  18  M  503 
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(2)  Sch.  B.  Vehicle  tax — Bicycles. — A  bicycle  with  pneumatic  tyres,  having 
two  metal  springs  under  the  saddle,  is  liable  to  taxation  as  a  vehicle  with 
springs  under  the  City  of  Madras  Municipal  Act,  1884.  WILLSON  v. 
THE  MADRAS  MUNICIPALITY,  19  M.  83=5  M.L.J.  293  . .  762 

Act  II  of  1884  (Boundary  Marks,  Madras). 

S.  9 — See  ACT  XXVIIT  OF  1860  (MADRAS,  BOUNDARY  MARKS),  19  M.  416. 
Act  III  of  1884  (Revenue  Recovery  Amendment). 

S.  i,  cl.  (5)— See  ACT  II  OF  1864  (REVENUE  RECOVERY,  MADRAS),  18  M.  469. 
Act  IV  of  1884  (District  Municipalities,  Madras). 

(1)  5"j   47,  63 — Land  tax — Land  unappropriated  to  buildings. — A  Municipal 
Council  under  the  Madras  District  Municipalities  Act  has  no  power  to 
levy  a  tax  on  any  land  exceeding  seven  and-a-half   per  cent.,   on  the 
annual  value  of  such  land.     The  meaning  of  the  term  "  lands  unappro- 
"  priated  to  any  buildgings  "  in  Madras  District  Municipalities  Act,  s.  63, 
cl      (2)     considered.     EDWARD     CLARKE     v.     CHAIRMAN,     OOTACAMUND 
MUNICIPAL  COUNCIL,   18  M.  310  . .       565 

(2)  5".     53,    si  lied,     (a) — Profession     tax — District     Court    pleader — Court 
situated  outside  municipal  limits — The  plaintiff,  who  was  a  pleader,  lived 
and  had  his  office  and  occasionally  practised  in  Courts  within  the  limits 
of  the  Municipality  of  Salem,  but  he  claimed  to  be  entitled  to  the  refund 
of  a  sum  levied  on  him  for  profession  tax  under  the  District  Municipali- 
ties Act  for  the  reasons  that  he  practised  as  a  District  Court  pleader  and 
that  the  District  Court  was  situated  outside  the  municipal  limits : — Held, 
that  the  plaintiff  was  liable  to  pay  profession  tax  to  the  Municipality  of 
Salem.     RAMASAMI  AYYAR  v.  MUNICIPAL  COUNCIL  OF  SALEM,  18  M.  183      477 

(3)  Ss    53,  59,  60 — Letters  Patent  of  the  High  Court,  s.  15 — Appeal — Pro- 
fession tax — Trader — Provincial  Small  Cause  Courts  Act — Act  IX   of 
1887,   ss    25,   27. — A   petition    for    revision   preferred    under    Provincial 
Small  Cause  Courts  Act,  s.  25,  was  heard  and  dismissed  by  one  of  the 
Judges  of  the  High  Court  acting  under  the  rules  of  Court  framed  under 
s.    13  of   the   Charter   Act      The   petitioner  preferred   an   appeal   under 
Letters  Patent,  s.  15 : — Held,  that  the  appeal  was  not  barred  under  Pro- 
vincial Small  Cause  Courts  Act,  s   27,  and  was  maintainable.     One  who 
makes  it  his  business  tc  sell  the  produce  of  his  own  land  for  profits  is 
a  trader  within  the  meaning  of  Madras  Act  IV  of   1884,  provided  the 
sales  are  conducted  in  a  shop  or  place  of  business : — Held  by  PARKER,  JM 
that  one  who  has  paid  profession  tax  as  a  Sheristadar  in  one  municipa- 
lity is  not  on  that  account  exempted  from  paying  a  further  tax  in  respect 
of  a  trade  carried  on  by  him  in  another  municipality  under  Act  IV  of 
1884,  Madras      VENKAIA  REDDI  v.  TAYLOR,  17  M.  100=3  M.L  J.  259      ..         69 

(4)  S    55 — Profession  tax — What  amounts  to  an  exercise  of  profession  or 
the  holding  of  office  under  the  section — An  officer,  whose  head-quarters 
are  within  a  Municipality,  does  not  ipso  facto  exercise  his  profession 
or  hold   such   office   or   appointment   within    the    Municipality   so   as   to 
render  himself  liable  for  the  payment  for  profession  tax  under  Madras 
Act  IV  of   1884.     Accordingly  an  officer  who  is  not  personally  present 
at  his  head-quarters  in  the  course  of  duty  for  a  period  of  sixty  days 
in  the  half-year  is  not  liable  for  the  tax  under  s.  55  of  the  Act.    CHAIR- 
MAN, ONGOLE  MUNICIPALITY  v.  MOUNSEY,  17  M.  453  . .       314 

(5)  Ss.  72,  97,  262.--The  plaintiff  built  a  house  at  Nellore,  the  construction 
of  which  was  completed  on  the   I5th  of  August   1893.     The  municipal 
authorities  of  that  place,   being  governed  by  Madras   District   Munici- 
palities Act,  gave  notice  of  assessment  on  the  nth  of  September,  levied 
the  tax  as  Assessed,  and  credited  it  as  the  tax  due  for  the  half-year 
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ending  on  the  3Oth  of  September  1893.  The  plaintiff  now  sued  to 
recover  the  amount  paid  by  him  as  having  been  illegally  levied  — Held, 
that  under  the  provisions  of  District  Municipalities  Act,  s  262,  the  suit 
was  not  maintainable  MUNJCTIJAT  COUNCII  ,  NELLORE  v,  RANGAYYA, 
19  M.  10  71 1 

(6)   S    179— Cnm    Pro   Code,  s   433— Sec  CRIM.  PRO   Com    (Acx  X  OF  1882), 
19  M    241 

Act  1  of  1886  (Abkari,  Madrat). 

(1)  Ss    31,  36 — Penal  Code,   Ss    99,   147  and  353 — A  sub-Inspector  of    Salt 
and   Abkari   attempted,   without   a   search   warrant,   to   enter   a   house   in 
search   of   property,   the   illicit   possession   of   which   is   an   offence   under 
the   Madras   Abkari    Act   and   was   obstructed   and   resisted  — Held,   that 
having    regard    to    s     99    of    the    Penal    Code,    e\en    though    the    Sub- 
Inspector    was    not    strictly    justified    in    searching    a    house    without    a 
warrant,    the    persons    obstructing    and    resisting    could    not    set    up    the 
illegality     of     the     officer's     proceeding     as     a     justification     of     their 
obstruction,  as  it  was  not  shown  that  that  officer  was  acting  otherwise 
than  in  good  fair  and  without  malice      QUEEN- EMPRESS  v    PUKOT  KOTU, 

19  M.  349=1    Weir  45  &  631  948 

(2)  ^    43 — Default  by  persons  bailed  to  appear  before  the  Abkari  Inspector 
— Procedure   of  Magistrate — When    an    Abkari   Inspector   under   Abkari 
Act,  s    43,  forwards  a  bail  bond  to  a  Magistrate  in  order  that  payment 
may    be    compelled    of    the    penalty    mentioned    therein,    the    Magistrate 
should   call   upon    the    person    liable    to   appear   and    show    cause    against 
such    order    bemR   made,    and    should    otherwise    observe    the    procedure 
prescribed  in  Cnm.  Pro    Code,  s   514      QUEEN-EMPRF  ss  \    PALAYATHAN, 

iR  M    48=4  MLJ    242—1   Weir  631=2  Weir  664  383 

Act    II    of    1886    (Harbour   Trust.   Madras) 

Bill  of  Lading — Cargo  unclaimed  on  arrival  of  ship — Rights  of  shipowner  In 
land  goods — Damages  by  ram — See  BILL  OF  LADING,  19  M  169 

Act  I  of  1887   (Malabar  Compensation  for  Tenant's   Improvements.  Madras) 

(T)  S"  3 — Suit  to  redeem  Kanom — The  sum  to  be  allowed  for  tenants1  com- 
pensation for  improvements  under  Act  I  of  1887  (Madras)  is  to  be 
calculated  in  proportion  to  the  extent  to  which  the  estate  has  been 
permanently  improved  The  improvement  for  which  compensation  is 
payable  as  defined  in  s  3  of  the  Act  is  not  the  tree  itself,  but  the  work 
of  planting,  protecting  and  maintaining  it  The  calculation  must  not 
be  based  on  the  future  produce  of  the  tree  KUNHI  CHANDIT  NAMBIAR 
v  KUNKAN  NAMBIAH,  19  M  384  973 

(2)   .S\r     3,    6 — Cocoanut    trc'es — Valuation    of    improvements — In    a    suit    to 

redeem  p.  kanom  in  Malabar,  it  appeared  that  the  plaintiff  paid  into 
Court  the  kanom  amount  together  with  a  sum  on  account  of  the 
defendant's  improvements,  but  subsequently  withdiew  the  money,  which 
the  defendants  had  not  taken  out  of  Court  The  defendant  claimed 
that  he  was  entitled  lo  receive  under  the  head  of  compensation  for 
improvements  the  capitalized  value  of  the  produce  of  cocoanut  trees 
planted  by  him  computed  with  reference  to  the  probable  productive 
life  of  the  trees  — Held,  that  the  plaintiff  was  entitled  to  redeem,  and 
that  the  defendant  was  not  entitled  to  have  the  whole  of  the  future 
annual  produce  of  the  trees  taken  into  consideration  in  computing  the 
value  of  improvements  under  the  Malabar  Compensation  for  Tenants' 
Improvements  Act.  1887  SHANGUNNIMENON  v  VEERAPPAN  PILLAI,  18 
M  407=5  MLJ  84  633 

Act    III    of   1888   (Madras,  Citf   Police). 

Ss  42,  45,  47 — Where  a  Magistrate  has  recorded  that  an  accused  person  has  ' 
pleaded  guilty,  on  affidavit  to  the  contrary  sworn  to  by  the  "accused  is  not 
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admissible  in  evidence  on  revision  by  the  High  Court  In  Madras  City 
Police  Act  III  of  1888,  s.  47,  the  words  "  all  or  any  of  the  other  articles 
seized"  include  money  or  securities  for  money  seized  by  the  police 
under  s.  42.  The  Magistrate  is  not  bound  to  hold  any  enquiry  as  to 
whether  the  money  and  other  things  seized  were  used  or  intended  to 
be  used  for  the  purpose  of  gaming.  QUEEN-EMPRESS  v.  BHASHYAM 
CHETTI,  19  M.  209=  r  Weir  850  . .  850 

Act  III   of  1888  (Madras  Town   Nuisances). 

(1)  See  CRIM.  PRO.  CODE   (Acx  X  OF  1882),   18  M.  394. 

(2)  5*.   3 — Common  gaming   house — Vacant   unenclosed   site. — The   accused 
were  found  gaming  on  a  vacant  site,  the  property  of  the  seventh  accused. 
The    seventh    accused    was    convicted    under    Town     Nuisances    Act 
(Madras),  ss.  6  and  7,  and-the  other  accused  under  s.  7: — Held,  that  the 
site  in  question  was  not  a  common  gaming  house,  and  that  the  convic- 
tions  were   accordingly   wrong.      QUEEN-EMPRESS    v.   JAGANNAYAKULU, 

18   M.   46=1    Weir  919  ..       382 

(3)  Ss.  3,  ii — Penal  Code — Act  XLV  of  1860,  ss.  40,  64 — Imprisonment  in 
default  of  payment  of  a  fine — See  PENAL  CODE   (Acr  XLV  OF   1860), 

18  M.  490. 

Act  IV  of  1889  (Madras,  Salt). 

.S\j  46,  67 — Penal  Code,  s  224 — Escape  from  lawful  custody. — The  Madras 
Salt  Act,  1889,  only  authorises  searches  for  contraband  salt  and  arrests 
of  the  parties  concerned  in  the  keeping  of  such  salt  to  be  made  by 
officers  of  the  Salt  department  without  search  warrant  in  cases  where 
the  delay  in  obtaining  such  search  warrant  will  prevent  the  discovery 
of  such  contraband  salt : — Held,  that  where  the  circumstances  did  not 
justify  the  officer  in  believing  that  the  delay  in  obtaining  a  search 
warrant  would  prevent  the  discovery  of  contraband  salt,  he  had  no 
power  to  search  or  arrest  persons  without  such  warrant  and  the  escape 
by  the  persons  so  arrested  from  custody  was  no  offence  within  the 
meaning  of  s  224,  Indian  Penal  Code.  QUEEN-EMPRESS  v.  KALLIAN, 

19  M    310—6  MLJ.  173=1  Weir  206=1  Weir  893  ..       922 
Adjustment. 

Of  decree  out  of  Court— See  Civ.  PRO.  CODE  (Acr  XIV  OF  1882),  17  M.  382. 
Adverse  Possession. 

(1)  See  HINDU  LAW   (IMPARTIBLE  ESTATES),  17  M.  34. 

(2)  See  HINDU  LAW   (INHERITANCE),   18  M.   193. 

(3)  See  LIMITATION,  18  M.  342,  171,  193. 
Agency  Tracts. 

See  ACT  VIII  OF  1890   (GUARDIAN  AND  WARDS),  18  M.  227. 
Agricultural    Lease. 

See  TRANSFER  OF  PROPERT\   ACT   (IV  OF  1882),  17  M.  98 
Amendment. 

See  Civ    PRO.  CODE    (Acr  XIV  OF   1882),   17  M.  67,   187. 
Appeal. 

i  — GENERAL. 

2 — CRIMINAL   CASES. 

3 — SECOND  APPEAL. 

4. — To  PRIVY  COUNCIL. 

1 . — General . 

(r)   See  ACT  IV  OF   1884   (MADRAS  DISTRICT  MUNICIPALITIES),   17  M.   100. 

(2)  See  ACT  VII  OF  1889  (SUCCESSION  CERTIFICATE),  19  M.   199. 

(3)  See  Civ.  PRO.  CODE  (Acr  XIV  OF  1882),  17  M.  67,  273,  377,  394;  18  M. 
439.  496;   19  M.  422 

(4)  See  CONTRACT  ACT   (IX  OF  1872),   18  M.  374. 
(5>  See  COURT  FEES  ACT   (VII  OF  1870),  19  M.  350. 

2. — Criminal  Cases. 

(1)  See  CRIM    PRO    CODE   (Acr  X  OF   1882),   18  M.  487;   19  M.  354. 

(2)  See  LETTFJRS  PATENT,  17  M.  100,  105.  , 
— « — 3.— Second   Appeal. 

(1)  See  ACT  VII  OF   1889    (SUCCESSION   CERTIFICATE),    17  M.    167. 

(2)  See  ACT  IX  OF  1887  (PROVINCIAL  SMALL  CAUSE  COURTS),  19  M.  329 
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(3)  See'Civ    PRO.  CODE  (ACT  XIV  OF  1882),  18  M    421,  480,  ig  M.  29,  151,  414. 

(4)  See  HINDU  LAW   (PARTITION),  18  M    418. 
•— -4< — Privy  Council. 

See  Civ.  PRO    CODE  (ACI  XIV  OF  1882),  18  M    484,  19  M    140 
Appellate  Court. 

See  Civ.  Pfco    CODE  (ACT  XIV  OF  1882),  19  M    157, 
Arbitration. 

See  Civ.  PRO   CODE  (ACT  XIV  OF  iS&z) ,  17  M    498,  18  M    22,  423 
Arbitrators. 

(1)  Suit  for  dismissal  of  Members  of  Devastanam  Committee — Act  XX  of 
1863,  s    16 — Reference  to  arbitration — Power  of  arbitrators — Where  a 
suit    for    dismissal    of    the    members    of    a    devastanam    committee    and 
damages  was  referred  under  Act  XX  of  1863,  s    16,  to  arbitrators  who 
passed   an   award   dismissing   them   as  prayed   and   decreeing   a   portion 
of  the  damages  claimed  with  interest  — Held,  that  the  Court  had  power 
to   refer   the   matter   to   arbitrators   and   aw^ird   damages   with    interest, 
provided  the  amount,   inclusive  of  interest,   did  not  exceed  the  amount 
claimed  in   the  plaint      PERUMAL   NAIK   v    SAMINATHA  PILLAI,    19  M 

408  -       1052 

(2)  Suit   for  partition — Prior   arbitration   and   award,   effect   of — Disputes 
having  arisen  in  a  joint  Hindu  family,  the  parties  submitted  the  question 
of  partition  to  arbitrators,  who  passed  an  award  thereon.     Both  parties 
objected  to  the  award,  and  it  was  never  carried  into  effect      On  a  suit 
for  partition  being  filed  — Held,  that  such  an  award  is  equivalent  to  a 
final  judgment  and  binding  on  the  parties  in  the  absence  of  positive  evi- 
dence that  both  parties  agree  that  the  former  state  of  things  should  be 
restored  and  that  therefore  the  present  suit   for  partition  could  not  be 
maintained      KRISHNA  PAND\  v    BALARAM   PANDA,   19  M    290  go? 

Arrears   of   Revenue. 

See  ACT  II  OF  1864   (REVENUE  RECOVERY,  MADRAS),   17  M    404. 
Assignment. 

(1)  See  CIVIL  PROCEDURE  CODE   (ACT  XIV  OF   1882),    19  M    306 

(2)  See  CONTRACT,   17  M    168 
Attachment 

(1)  Before  judgment — Suit  against  one  member  of  undivided  Hindu  family 
— Death  of  defendant  before  decree — Right  of  survivorship  — Where,  in 
a    suit    against    one    member    of    an    undivided    Hindu    family,    not    as 
representing    the    family,    there    is    an    attachment    before    judgment   of 
family   property,    and   the   defendant   dies   beforr   decree   is   passed,    the 
right  of  survivorship  takes  effect  before  the  attachment  becomes  effectual 
for      the      purpose      of      execution      RAMANAYYA      v       RANGAPPAYYA, 

17   M     144  gg 

(2)  See  CIVIL  PROCEDURE  CODE   (ACT  XIV  OF.  1882),  17  M    58,   180;   18  M 
265,   437 

Attornment. 

See  SPECIFIC  RELIEF  ACT   (I  OF  1877),  17  M    232 
Bail. 

See  *CT  I  OF  1886  (ABKARI),  18  M    48 
Bailees. 

See  ACT  III  OF  1865   (CARRIFRS),   17  M    445 
Banker  and  Customer. 

See  LIMITATION  ACT   (XV  OF  1877),  ifl  M    390. 
Banker's  Lien. 

See  CONTRACT  ACT   (IX  OF  1872),   19  M    234 
Benamidar. 

*  See  VENDOR  AND  PURCHASES,   19  M    60 
Benami  Transaction. 

(1)  See  ACT  II  OF  1864  .(REVENUE  RECOVERY,  MADRAS),  18  M    469 

(2)  See  Civ    PRO.  CODE   (ACT  XIV  OF  1882),  17  M    282,  18  M    436. 
Bench  of  Magistrates. 

See  CRIM,  PRO.  CODE  (ACT  X  OF  1882),  18  M    394, 
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Sec  ACT   I   OF   1884    (CITY  OF   MADRAS,    MyNICIPAL),    IQ   M.   83. 
Bill  of  Lading. 

Cargo  unclaimed  on  arrival  of  ship— Rights  of  ship-owner  to  land  goods— 
'  Damages  by  rain— Harbour  Trust  Act  (Madras)— Act  II  of  1886. — 
The  defendant's  steam-ship  arrived  at  Madras  on  4th  December  1891. 
bringing  bags  of  grain  consigned  to  the  plaintiffs  who  on  that  date  were 
not  authorised  to  receive  them.  The  plaintiffs  set  up  a  custom  that 
cargo  of  this  description  ought  to  be  landed  on  the  beach ;  but,  as  this 
could  not  be  done  in  the  absence  of  the  consignees,  the  defendants 
landed  it  the  same  day  on  the  pier  and  delivered  it  into  the  custody  of 
the  Madras  Harbour  Trusts  for  storage  pending  delivery  to  the  con- 
signees. On  the  8th  of  December  1891,  heavy  rain  fell,  and  on  the 
same  date  plaintiffs  learnt  that  the  cargo  had  been  delivered  on  the 
pier.  When  the  plaintiffs  came  to  take  delivery  on  that  day,  a  consi- 
derable portion  had  been  damaged  by  rain  for  which  they  now  sued 
the  defendants: — Held,  (i)  that  where  the  consignees  are  unable- to 
take  delivery  in  the  ordinary  way  on  the  beach,  the  master  of  a  ship 
has  the  option  of  landing  and  warehousing  the  goods,  and  that  delivery 
to  the  Harbour  Trust  for  custody  was  not  wrongful;  (2)  that  in  the 
absence  of  proof  that  the  defendants  were  negligent,  or  that  they  failed 
to  deliver  the  goods,  the  suit  must  be  dismissed.  BRITISH  INDIA  STEAM 
NAVIGATION  COMPANY  v.  IBRAHIM  SULAIMAN,  19  M.  169  . .  823 

Board  of  Revenue. 

See  PATTA,  19  M.  324. 

Breach  of  Contract. 

(1)  See  BUILDING  CONTRACT,  19  M.  178. 

(2)  See  Civ.  PRO.  CODE   (ACT  XIV  OF  1882),  19  M.  391. 

(3)  See  CONTRACT,  17  M.  168. 

(4)  See  REGISTRATION  ACT  (III  OF  1877),  17  M.  456. 
Breach   of   the    Peace. 

See  ACT  XXIV  OF  1859  (MADRAS,  POLICE),  17  M.  37. 
Building  Contract. 

Breach — Power  of  re-entry — Certificate  of  architect,  how  far  conclusive. — 
By  a  building  contract  entered  into  between  plaintiff  and  defendants, 
it  was  agreed  that  plaintiff  should  erect  certain  premises  for  the  defen- 
dants at  the  rates  specified  in  the  bill  of  quantities  annexed.  The 
agreement  provided  that  defendants  should  pay  the  plaintiff  at  the  rate 
of  90  per  cent,  upon  the  value  of  work  executed  and  materials  laid 
down  as  certified  by  the  architect,  and  that  should  defendants  make 
default  in  so  doing  for  a  period  beyond  fourteen  days  after  the  amount 
thereof  should  have  been  certified,  plaintiff  should  be  at  liberty  to 
suspend  the  works  and  require  payment  of  all  works  executed  and 
materials  laid  down.  The  agreement  further  provided  that,  if  the 
contractor  should  suspend  or  delay  the  performance  of  his  part  of  the 
contract,  the  defendants  might,  through  their  architect,  give  notice  requir- 
ing the  works  to  be  proceeded  with,  and  in  case  of  default  on  the  part 
of  the  contractor  for  a  period  of  twenty-eight  days  might  enter  upon 
and  take  possession  of  the  premises.  It  was  further  provided  that  the 
decision  of  the  architect  with  respect  to  the  amount,  state,  and  condition 
of  the  works  actually  executed  or  in  respect  to  any  questions  that  may 
arise  shall  be  final.  During  the  continuance  of  the  works,  disputes 
arose  as  to  the  amount  due  to  the  plaintiff,  although  certified  by  the 
architect  as  agreed  which  the  defendants  did  not  pay  and  in  conse- 
quence plaintiff  refused  to  continue  the  work.  Whereupon  defendants 
after  giving  due  notice  entered  upon  the  premises.  Plaintiff  sued  for 
damages  in  consequence  of  the  defendants  having  taken  possession  and 
for  the  balance  due  on  the  accounts: — Held,  (i)  that  the  defendants 
committed  a  breach  of  the  contract  by  refusing  to  pay  the  full  amount 
due  under  the  architect's  certificate;  (2)  that  the  ptaintiff  having  there- 
upon rescinded  the  contract  which  he  was  not  entitled  to  do,  the  defen- 
dants were  entitled  after  due  notice  to  enter  and  take  possession;  (3) 
that  in  the  absence  of  proof  of  collusion  between  the  architect 
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the  plaintiff,  the  defendants  were  bound  by  the  architect's  certificate  as 
to  the  amount  due  to  the  plaintiff.  KUPPUSAMI  NAIDU  v  SMITH  AND 
COMPANY,  19  M  178  .  829 

Burden  of  Proof. 

(i)   Civ    Pro    Code— Act  XIV  of  1882,  jj    13,  43— Res  judicata— Court  of 
jurisdiction    competent   to    try   subsequent   suit — Suit   for  interest    on   a 
bond  waiving  right  already  accrued   to   sue  for  principle — Second  suit 
for  principal  and  interest  subsequently  accrued — Limitation  Act — Act  XV 
of  1877,  sch.  II,  art    116— Mortgage — Interest  post   diem  in  absence  of 
covenant — Muhammadan  Law — Shares  of  males  and  females  in  sub  feet 
of  altumga  grant — Plypothecation  by  gosha  i&omen — Rule   as   to   proof 
of  bona  fides — Certain  Muhammadans  hypothecated  to   the  plaintiff   to 
secure  repayment  of  a  debt,  their  interest  in  lands,  which  had  been  en- 
franchised as  a  personal   mam — a  claim   that   the   lands  constituted   the 
endowment  of  certain  mosques  having  been  rejected  at  the  mam  enquiry 
The  hypothecation   deed   was  executed   in    1875   and  registered;   and  it 
contained   the    following  terms   with  regard   to   interest   and  the   repay- 
ment  of    the   debt  — "  We    (the  obligors)    "  shall   pay   interest  at   7   per 
cent    per  a/mum  before  the  3Oth  October  "  of  each  year ,  we  shall  pay 
in   full  the  principal  amount  on  3Oth  October  "  1878  after  clearing  off 
the  interest  and  redeem  this  deed,  should  we  fail  "to  pay  the  interest 
regularly  according  to  the  instalments,  we  shall  at  "once  pay. the  princi- 
pal  together   with  the  amount  of   interest "     Default  was  made  in  the 
payment  of  interest  in  1876,  and  in  1877  the  plaintiff  sued  in  a  District 
Munsif's  Court  for  the  interest  then  due,  expressly  stating  in  the  plaint 
that  he  agreed  to  accept  payment  of   the  principal  and  the  subsequent 
years'  interest  at  the  times  fixed  in  the  deed,  and  he  obtained  a  decree 
as  prayed      The  plaintiff  in  1888  now  sued  the  executants  of  the  above 
instrument  or   their  heirs  and   representatives  to   recover  the  principal, 
together  with  interest  up  to  date      The  Court  of  First  Instance  held  that 
the  claim  for  a  personal  decree  was  barred  by  limitation,  but  passed  a 
decree   directing  the   sale   of   the  hypothecated   latid   in   default   of   pay- 
ment of  the  principal,  together  with  interest  up  to  date      On  appeal  — 
Held,  (i)  that  this  suit  was  not  barred  by  Civ   Pro   Code,  s   43,  although 
the  creditor's  election  not  to  seek  a  decree  for  the  full  amount  in  the 
suit   of    1877,  had   not   been  communicated    to    the    debtors    before    that 
suit ;  (2)  that  since  the  instrument  did  not  provide  for  interest  post  diem 
any  claim  in  the  nature  of  a  claim  for  such  interest  could  be  allowed  by 
way  of  damages  only  and  was  not  a  charge  on  the  land,  and  in  the  pre- 
sent   case    such    claim    was    barred    by    limitation,    (3)    that    under    the 
circumstances  of   the  case   the   rule  as  to  the  equality  of  the  shares  of 
males  and  females  in  the  subject  of  an  altumqa  grant  was  inapplicable, 
(4)    that   those   of   the   defendants,   against   whom    the    District    Munsif 
had  wrongly  passed  a  decree  in  1877,  were  not  precluded  from  the  right 
to  have  their  shares  in  the  land  exonerated  in  the  present  suit,   (5)  that 
two    gosha    women,    who   had   executed   the    instrument   in    conjunction 
with  their   son   and  brother,   respectively,   were  not,  under   the   circum- 
stances,   entitled    to    have    their    shares   exonerated,    for   want   of    proof 
that  the  transaction   had   been  explained   to  them      BADI   BIBI   SAHIBAL 
v    SAMI  PILLAI,  18  M   257  529 

(2)   See  ACT  V  OF   1882   (MADRAS,  FOREST),   19  M    165 
Champerty. 

See  CONTRACT  ACT   (IX  OF   1872),   18  M    374 
Charitable   Trust. 

See  Civ    PRO    CODE   (Acr_XIV  OF   1882),   17  M    462  . 
Civil   Procedure  Code  (Act  XIV  of  1882). 

(i)   S\r   2,  215,  540 — Hindu  law — Sale  of  a  co- parcener's  share — Claim  of  co- 
parcenerf   on   proceeds — Remuneration   for  management — Evidence   Act 
— Act  I  of  1872,  s    35— •Judgments  and  private  documents — Provisional  . 
decree — Admission  made   arguendo  — In  a   suit  for  partition  of  family     - 
property  it  became  necessary  for  the  plaintiff  to  prove  tha£  his  grand- 
father had  been  adopted  by  A,  and  he  tendered  in  evidence  judgments 


GENERAL  INDEX. 

PAGE 
Civil  Procedure  Code  (Act  XIV  of  1882)— (Continued). 

from  which  it  appeared  that  A's  brother,  who  was  the  grandfather  of 
defendant  No.  i,  had  sued  to  recover  moneys  due  to  A,  alleging  that 
the  adopted  son  was  an  infant  living  under  his  protection.  An  adop- 
tion of  tjie  father  of  the  defendant  No.  i  by  D  was  also  put  in  issue, 
and  to  prove  it  defendant  No.  i  tendered  in  evidence  decrees  in  which 
the  alleged  adopted  son  was  so  described  and  also  other  documents  (to 
which  neither  defendant  No.  5  who  denied  the  adoption  nor  his  father 
was  a  party)  where  the  same  description  was  used.  It  appeared  that 
one  of  the  deceased  co-parceners  had  sold  to  a  stranger  his  undivided 
share  in  almost  all  the  immoveable  property  of  the  family,  and  with 
part  of  the  proceeds  had  discharged  some  debts  and  with  the  rest  had 
purchased  certain  lands,  now  claimed  by  his  widow  as  his  separate  pro- 
perty. One  of  the  defendants  claimed  to  be  credited  with  a  sum  pay- 
able to  him  as  the  managing  co-parcener  under  a  deed  of  management 
to  which  the  plaintiff  was  not  a  party.  A  decree  was  passed  declaring 
the  share  to  which  the  plaintiff  and  some  of  the  defendants  were  en- 
titled in  the  family  property,  but  reserving  all  other  questions  involved 
in  the  suit: — Held,  (i)  that  the  decree  was  a  provisional  decree  and  was 
subject  to  appeal,  but  that  it  was  irregular  in  form  in  that  it  should 
have  contained  declaration  as  to  all  the  rights  and  liabilities  which  had 
been  adjudicated  on  and  directions  as  to  the  accounts  and  enquiries  re- 
maining to  be  taken  and  made;  (2)  that  the  documents  tendered  in  evi- 
dence of  the  two  adoptions  above  mentioned  respectively  were  admis- 
sible in  evidence;  (3)  that  the  proceeds  of  the  sale  of  the  co-parcener's 
share  so  far  as  they  were  in  excess  of  the  requirements  of  his  creditor's 
equity  were  not  divested  of  the  character  of  co-parcenary  property,  and 
the  lands  purchased  therewith  were  consequently  property  subject  to 
partition  and  not  separate  property  as  contended  by  his  widow ;  (4)  that 
the  claim  under  the  deed  of  management  was  not  valid  against  the 
plaintiff.  Per  Curiam : — The  opinion  expressed  by  a  vakil  in  the  course 
of  argument  adversely  to  a  claim  which  he  undertook  to  advocate  is 
not  binding  on  his  client.  KRISHNASAMI  AYYANGAR  v.  RAJAGOPALA 
AYYANGAR,  18  M.  73=d  M.L.T.  212  . .  400 

(2)  5\r.  2,  244,  311,  588-~0rcfer  refusing  to  set  aside  a  Court  sale — Second 
appeal — A  judgment-debtor,  whose  property  had  been  sold  in  execution 
of  a  decree  and  purchased  by  the  decree-holder,  applied  that  the  sale  be 
set  aside  on  the  ground  that  the  person,  at  whose  instance  execution  had 
proceeded,  had  been  improperly  brought  on  to  the  record.    The  appplica- 
tion  was  rejected  by  the  Court  of  First  Instance  and  an  appeal  by  the 
applicant  was  dismissed: — Held,  that  no  second  appeal  lay  to  the  High 
Court.     DAIVANAYAGAM    PILLAL   v.    RANGASAMI   AYYAR,    19    M.   29=5 
M.LJ.  153  .  ..       725 

(3)  Ss.  4,  622— Rent  Recovery  Act — Act  VIII  of  1865,  s.  76. — Orders  passed 
by  a  Collector  under  the  Rent  Recovery  Act  are  not  open  to  revision 
under  s.  622  of  the  Civ.  Pro    Code.    VENKATANARASIMHA   NAIDU  v. 
SURANNA,  17  M.  298  . .       206 

(4)  5.   ii — Right  to  hereditary  office  of  guru. — The  plaintiff  as  Anagundi 
Raja  guru  claimed  to  be  entitled,  and  now  sued  for  a  declaration  of  his 
title,  to  the  hereditary  office  of  priest  of  Samayacharam.    The  defend- 
ants claimed  the  office  and  had  collected  voluntary  contributions  in  the 
character  of  the  holders  of  such  office.    The  office  was  not  connected 
with  any  particular  temple ;  no  specific  pecuniary  benefit  was  attached  to 
it,  and  the  alleged  duties  of  the  office  were  to  exercise  spiritual  and 
moral  supervision  over  persons  wearing  a  certain  caste  mark  in  a  certain 
tract  of  country: — Held,  that  the  suit  was  not  cognizable  by  a  Civil 
Court.    THOLAPPALA  CHARLU  v.  VENKATA  CHARLU,  19  M.  62=5  M.LJ. 

209  .  . .      748 

<5)  •£•  J3-~ '  Court  of  competent  jurisdiction/ — The  term  'competent  juris- 
diction/ in  s.  13  of  the  Civ.  Pro.  Code,  has  regard  to  the  pecuniary  limit 
as  well  as  to  the  subject-matter.  There  is  no  authority  for  the  general 
proposition  that  the  competency  of  one  Court  as  compared  with  another 
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is  affected  by  the  circumstance  that  m  the  one  case  an  appeal  lies  in  the 
first  instance  to  the  District  Court  and  in  the  other  directly  to  the  High 

Court        SUBBAMMAL    V      HUDDLESTON,    17    M.    273  .  -          l8g 

(6)  5"  13 — '  Res  judicata  J — Where  all  the  conditions  prescribed  by  s  13  of 
the  Code  of  Civfl  Procedure  as  necessary  to  bar  the  trial  in  a  subsequent 
suit  of  an  issue  adjudicated  upon  m  a  previous  suit  exist,  the  fact  that  in 
the  first  suit  the  defendant  was  an  execution  creditor  and  in  the  second 
he  is  a  purchaser  at  an  execution  sale  makes  no  difference  as  to  the 
second  suit  being  res  judicata  A  privity  exists  between  an  execution 
creditor  and  a  purchaser  at  a  Court-sale,  the  latter  representing  the  for- 
mer in  so  far  as  he  had  a  right  to  bring  the  property  to  sale  in  execution 
of  his  decree  Thus  when  the  plea  of  estoppel  is  available  to  a  decree- 
holder,  it  is  likewise  available  to  the  purchaser  at  the  execution  sale,  as 
his  representative  or  as  one  claiming  under  him  KRISHNABHUPATI 
DEVU  v  VIKRAMA  DEVU,  18  M  13  359 

(?)  S  13 — Res  judicata — Decree  in  suit  of  Small  Cause  nature — Subsequent 
suit  for  declaration — Contract  Act — Act  IX  of  1872,  j  23 — Consideration 
in  part  illegal — Stifling  a  prosecution — Limitation  Act — Act  XV  of  1877, 
s  22,  sch  II,  arts  91,  120 — The  plaintiff,  claiming  to  be  entitled  together 
with  two  of  the  defendants  to  the  office  of  archaka  of  a  temple,  sued  in 
1889  for  a  declaration  of  his  title,  and  for  a  declaration  that  an  agree- 
ment entered  into  by-,  them  in  1886  with  the  other  defendants  >yas  void  as 
having  been  executed  undei  coercion,  and  because  part  of  the  considera- 
tion was  the  withdrawal  of  a  pending  criminal  charge  of  trespass  and 
theft  against  them  These  averments  were  proved  The  first-named 
defendants  were  made  plaintiffs  m  the  suit  more  than  three  years  after 
the  execution  of  the  agreement  The  remaining  defendants  pleaded  that 
the  validity  of  the  agreement  was  res  judicata  for  the  reason  that  they 
had  brought  a  previous  action  upon  it  against  the  plaintiffs  and  had 
obtained  a  decree  for  Rs  75  — Held,  (i)  that  the  validity  of  the  agree- 
ment was  not  res  judicata,  because  the  previous  suit  was  of  a  Small 
Cause  nature,  (2)  that  the  agreement  was  void  although  the  withdrawal 
of  the  criminal  proceedings  formed  part  only  of  the  consideration  for  it , 
(3)  that  the  first  plaintiff  was  entitled  to  a  declaration  of  the  invalidity 
of  the  agreement,  but  not  the  others  who  had  been  joined  as  plaintiffs 
more  than  three  years  from  its  date  SRIRANGACHARIAR  v  RAM  ASA  MI 
AYYANGAR,  18  M  189=4  M  L.J  106  481 

(8)  5    13 — Res  judicata — Limitation  Act — Act  XV  of  1877,  sch   II,  art    179, 
cl      (6) — Application    for    execution    of    maintenance    decree — Previous 
applications  held  to  be  barred  by  limitation — On  an  application  made  in 
i8gi   for  the  execution  of   a  decree  passed  in   1870,   it  appeared  that  the 
decree  directed  the  payment  of  maintenance  to  the  plaintiff  annually  on 
a    specified    date,   and   the   present    application   related    to    the   period   of 
three  years  from  1888  to  1891      There  had  been  an  application  for  execu- 
tion in  1873      The  next  application  was  made  in   1879,  and  it  was  dis- 
missed   as    being    barred    by    limitation1     Held,    (i)     that    the    question 
whether  the  application  was  barred  by  limitation  was  not  res  judicata, 
(2)  that  the  application  was  not  barred  by  limitation      KUPPU  AMMAL  v 
SAMINATHA  AYYAR,  18  M   482  680 

(9)  S\  13— §  Res  judicata'— Rent  Recovery  Act  (Madras)^Act  VIII  of  1865 
— Decision  of  a  Revenue  Court — Second  suit  in  Ciinl  Court — Question  of 
title, — In  a   suit   for  land   it   appeared   that  the   defendant  had  obtained, 
under   the   Rent   Recovery   Act,    a   judgment    that    the    present    plaintiff 
should  accept  from  him  a  patta  for  the  land  m  question  and  deliver  to 
him  a  corresponding  muchalka,  and  subsequently  an  order  for  ejectment, 
which   was   executed       The   present   plaintiff   did   not   appear   when    the 
above  orders  were  made      The  defendant  relied  on  these  proceedings  as 
constituting  a  bar  to  the  present  suit  -     Held,  following  7  M   61,  that  the 
decision  of  the  Revenue  Court  was  no  bar  to  the  suit.     GANGARAJU  v. 
KONDIREDDISWAMI,  17  M.  io6=4  M  L,J.  24  ••  •         73 

(10)  S,  13 — Sivaganaa  Sanad  of  1803 — Failure  of  suit  alleging  fraud — Pos- 
sessi&n  known  and  acquisccd  in  prior  to  adjudication — The  High  Court 
of  Madras  dismissed  on  the  facts  a  suit  brought  in  1886,  grounded  on 
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fraud  attributed  to  the  lineal  ancestor  of  the  principal  defendant,  in 
obtaining,  in  1803,  the  grant  of  the  sanad  of  the  Sivaganga  Zamindari, 
to  which  the  plaintiff  claimed  title.  The  plaintiff's  case  was  that  the 
defendant's  ancestor,  the  younger  of  two  brothers,  had  fraudulently 
caused  the  sanad  to  be  made  out  in  his  own  name,  whereas  it  was  intend- 
ed to  be,  and  ought  to  have  been,  a  grant  to  the  elder  brother,  who  was 
the  plaintiff's  lineal  ancestor.  Those  through  whom  the  plaintiff  claimed 
had  not  made  any  such  charge,  although  they  had  knowledge  of  all  the 
fac+s  connected  with  the  grant  of  the  sanad  of  1803  to  the  younger 
brother,  and  with  the  long  possession  by  him  and  his  descendants, 
among  whom  there  had  been  litigation,  resulting  in  a  decision  as  to  the 
ownership:  Held,  that  this  suit  not  be  maintained  to  re-open  the  ques- 
tion. BALA  GAURI  VALLABA  TEVAR  v.  PERIASAMI  UDAYAR  TEVAR,  17  M. 
384  (P.C.)=2i  I. A.  93=4  M.LJ.  139=6  Sar.  P.CJ.  466  ..266 

(11)  S.  13,  ex  pi.  2,  s.  43-^-Ground  of  defence  not  raised  in  previous  suit — 
Relief  not  asked  for  in  previous  suit — Circumstances  giving  right  to  such 
relief  not  known  at  date  of  previous  suit. — The  plaintiffs,  who  were  the 
junior  members  of  a  Malabar  edom  of  which  defendants  Nos.  3  to  5 
were  the  senior  members,  sued  to  recover  with  mesne  profits  possession 
of  certain  property  offering  to  pay  the  amount  of  a  kanom  advanced  by 
defendant  No.  i.     It  appeared  that  the  land  had  been  the  subject  of  a 
kanom  demise  in   1865,  that  defendant  No.  3,  lhe*thcn  karnavan,  had 
obtained  in  1878  a  decree  for  its  redemption  the  right  to  execute  which 
he  assigned  to  a  stranger,  who  executed  it,  and  took  possession  of  the 
property,   taking  from   the   karnavan  a  new   karmn   deed.     Subsequently 
defendants  Nos.  4  and  5  obtained  a  decree  for  possession  and  the  can- 
cellation of  both  the  assignment  and  the  kanam  deed ;  but  this  decree  was 
attached   in   execution    proceedings    in   another    suit    and    purchased    by 
defendant  No.  i,  who  executed  it,  purchased  the  property,  deposited  the 
kanam  amount  and  took  possession  on  8th  March   1884.     The  plaintiffs, 
who    had    meanwhile    taken    abortive    proceedings    to    defeat    the    first 
defendant's  title,  instituted  a  suit  in  August  1884,  praying  for  a  decree 
that  the  sale  to  him  be  set  aside  without  praying  for  pesscssion.     It  was 
now  found  that  the  plaintiffs  at  that  time  were  not  aware  that  defendant 
No.  i  was  in  possession  and  he  did  not  plead  that  fact  as  a  defence  to 
the  suit  for  a  declaration  merely: — Held  (i)  that  the  plaintiffs  were  not 
affected  by  constructive  notice  of  the  defendant's  possession  in  1884  by 
reason  of  the  fact  that  their  karnavan,  witth  whom  they  were  not  acting, 
was  aware  of  the  defendant's  previous  application   for  execution,  and 
that  the  suit  was  not  barred  by  Civ.  Pro.  Code,  s.  43 ;  (2)  that  defendant 
No.  i  was 'not  a  trespasser  merely,  and  the  plaintiffs  were  entitled  to  a 
deduction  of  the  profits  for  the  whole  period  during  which  he  was  in 
possession  in  computing  the  amount  payable  by  them  before  they  re- 
covered the  land.     Semble,  that,  apart  from  the  question  of  the  plaintiffs' 
notice  of  the  first  defendant's  possession,  since  he  had  not  pleaded  pos- 
session in  the  suit  of  1884,  he  could  not  fall  back  upon  the  fact  that  his 
possession  dated  from  March  1884  as  a  ground  of  defence  to  the  present 
action.    SANKARAN  v.  PARVATI,  19  M.  145  ..       806 

(12)  S.  13,  expl.  5 — Res  judicata  between  defendants — In  a  suit  to  recover 
the  plaintiff's  share  of  lands  appertaining  to  an  agraharam  the  defend- 
ants pleaded  that  the  lands  in  question  were   their  own  and  were  not 
subject  to  partition.     It  appeared  that  in  a  previous  suit  brought  by  a 
third  party  against  the  present  plaintiff  and  defendants  and  others  to 
recover  his  share  of  the  agraharam  lands,  it  was  held  that  the  lands  now 
in  question  formed  part  of  the  lands  of  the  agraharam,  and  that  they 
were  divided  in  execution  of  the  decree  in  that  suit.     The  present  plain- 
tiff and  defendants  were  then  ex  parte : — Held,  that  the  defendants  were 
precluded   under   Civ.   Pro.   Code,    s.    13,    from   raising   the   abpve   plea. 
LATCHANNA  v.  SARAVAYYA,  18  M.  164  *  . .       464 

(13)  SV   13,  30 — 'Res  judicata' — Representation. — Although  the  members  of 
a  tarwad  or  family  may,  in  an  irregular  fashion,  be  represented  by  a 
karnavan  ol  the  tarwad  in  a  suit,  the  decree  therein  does  not  raise  an 
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absolute  estoppel  against  members  not  actually  brought  on  the  record 
KOMAPPAN  NAMBIAR  v   UKKARAN  NAMBIAR,  17  M   214=4  MLJ   3  147 

(14)  Ss    13,  43 — Res  judicata — Court  of  jurisdiction  competent  to  try  sub- 
sequent suit — Suit  for  interest  on  a  bond  waiving  right  already  accrued 
to  sue  for  principal — Second  suit  for  principal  and  interest  subsequently 
accrued— Limitation  Act— Act  XV  of  1877,  sch   II,  art    116— Mortgage—- 
Interest post  diem  in  absence  of  covenant — Muhammadan  Law — Shares 
of   males   and    females   in   subject  of    altumga  grant — Hypothecation   by 
gosha  women — Rule  as  to  proof  of  bona  fides— See  BURDEN  OF  PROOF,  18 
M    257 

(15)  Ss.    13,    158 — Dismissal   of  suit   for   want    of   heirship    certificate — Res 
judicata — In   a    suit    to    recover   principal   and    interest   due   on    a    bond 
executed  by  the  defendants  in  favour  of  the  plaintiff's  father  (deceased), 
it  appeared  that  the  plaintiff  had  previously  brought  a  similar  suit  which 
was  dismissed  for  the  reason   that  the  plaintiff  produced  no  succession 
certificate  — Held,  that  the  previous  proceedings  did  not  bar  the  present 
suit      PETHAPERUMAL  CHETTY  v   MURUGANDI  SERVAIGARAN,  18  M   466=5 

M.  L   J    189  675 

(16)  S\r    13,  244,  312 — Power*  of  a  Hindu  son  to  question  the  alienation  of 
an  impartible  estate  by  his  father — Limitation — Suit  to  recover  immovc- 
able   family   property   unlawfully   alienated   during   plaintiff's   minority — 
Limitation  Act,  s    7,  illus     (b) ,  and  sch    II,  arts    12,  44,  45,    120,    144 — 
Hindu  Lmu — Succession,  ivhether  under  the  Mitakshara  law,  nearness  of 
blood  is  a  ground  of  preference  as  between  brothers  of  the  half  and  full 
blood   respectively  in   case   of   disputed  succession   to   impartible    copar- 
cenary property — Representation  of  minor  heirs  as  defendants  by  includ- 
ing a  Collector  as  a  defendant,  as  their  guardian  ad  litem  — Where  a  suit 
is  brought  to  set  aside  a  sale  of  immoveable  family  property  unlawfully 
alienated  during  the  plaintiff's  minority,  it  must  be  instituted  within  one 
year  of  the  plaintiff's  attaining  his  majority  under  sch    II,  art    12  of  the 
Limitation  Act      Section  7  of  that  Act  must  be  read  together  with  each 
article  m  sch    II,  and  when  the  period  prescribed  by  the  latter  extends  to 
three  years  or  more  and  expires  within   three  years   from   the   date  of 
attainment  of  majority,  the  intention  is  that  the  late  minor  should  have 
the  full   three  yeais      But  when  the  period  of   limitation  prescribed  is 
less  than  three  years,  as  in  art    12,  and  the  minor  has  that  period  from 
the  date  of  his  majority,  the  prescribed  period  is  not  to  be  enlarged  to 
three   years.     In    determining   the   right   of    succession   to    an   impartible 
estate,  the  class  of  kindred  from  whom  a  single  heir  is  to  be  selected 
should    be    first    ascertained      Next,    it    should    be    seen    whether    family 
custom  or  kulachar  discloses  a  special  rule  of  selection,  and,  in  default  of 
of   such   custom,    seniority   of   age   constitutes   a  title   by   descent   to    the 
impartible  estate,  by  analogy  to  general  Hindu  law      Nearness  of  blood 
is  no  ground  of  preference  under  the  Mitakshara  law  in  case  on  disputed 
succession  to  co-parcenary  property  which  is  partible,  and  it  is  likewise 
no    ground    of    preference    when    such    property    is    impartible      Where, 
therefore,  the  family  property  belongs  to  a  co-parcenary  family  consist- 
ing of  all  the  brothers  of  the  deceased  propowtus,  whether  of  the  whole 
or   half-blood,    in    the    absence    of    a    specification    to    the   contrary,    the 
brother  that  is  entitled  to  succeed  to  the  property  is  the  eldest  in  years 
Representation  by  a  Collector  of  all  minor  sons  of  a  deceased  Zemindar 
as  their  guardian  ad  litem,  under  the  order  of  the  Court,  the  Collector 
being  added  as  a  defendant  in  the  suit,  is*  an  adequate  representation  of 
all  the  sons,  even  if  the  Collector  could  only  treat,  under  Regulation  V 
of  1804,  the  particular  minor  on  whose  behalf  the  Court  of  Wards  was 
then  managing  the  zemindan  as  their  proper  ward      Consequently,  a  suit 
brought  by  one  of  such  minors,  on  his  attaining  majority,  to  set  aside 
the  sale*  of  a  portion  of  the  zemindan  property  attached  in  execution  of 
the  decree  given  in  the*  former  suit,  is  barred  by  ss    13,  244  and  312  of 
the  Code  of  Civil  Procedure      SUBRAMANIA  PANDYA  CHOKKA  TALAVA*   . 

v.  SIVA  SUBRAMAKYA  PILLAR  17  M    316=4  M.L  J.  152  ,  ,       219 
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(17)  5".  17 — Jurisdiction — Provincial  Small  Cause  Courts  Act — Act  IX  of 
1887,  s.   16. — When  a  suit  may  be  filed  in  more  than  one  of  several 
Courts,  it  is  a  general  principle  of  law  that  the  plaintiff  may  select  the 
forum  in  which  to  bring  the  suit.     Where  a  plaintiff  sued  in  -a  District 
Munsif's  Court  having  jurisdiction,  at  the  place  where  the  money  due 
under  a  contract  was  to  be  paid,  there  being  no  Small  Cause  Court  hav- 
ing jurisdiction  at  such  place : — Held,  that  the  jurisdiction  of  the  District 
Munsif  was  not  ousted  by  the  fact  that  there  was  in  existence  at  the 
date  of  suit  a  Small  Cause  Court  having  jurisdiction  at  the  place  where 
the  contract  was  made.    RATNAGIRI  PILLAI  v.  SYED  VAVA  RAVUTHAN,  19 

M.  477  . .     1037 

(18)  Ss.  25,  223 — Madras  Civil  Courts  Act,  s.  12 — Jurisdiction  of  Munsif's 
Court — Execution  of   decree  of   superior   Court — See  ACT  III   OF   1873 
(CiviL  COURT,  MADRAS),  17  M.  309. 

(19)  5".   28-^-5f*{f   for  specific   performance    of   agreement   for   partition — 
^Alienation  of  the  management  of  a  public  charity — Illegal — Effect  of 
partial  illegality. — In  a  suit  for  specific  performance  of  an  agreement 

;  for  partition,  it  appeared  that  amongst  other  property  considered  liable 

to  partition,  was  the  huk  right  of  a  public  choultry  and  certain  other 
lands  alleged  to  belong  to  the  same  charity.  The  said  huk  right  had 
been  sold  by  auction  to  that  member  of  the  family  who  bid  the  highest 
price  and  was  purchased  by  the  plaintiff.  On  a  suit  being  brought  to 
enforce  the  terms  of  the  arrangement : — Held,  that  the  sale  by  auction 
of  the  huk  right  was  illegal,  but  that  as  such  illegality  did  not  affect 
the  other  terms  of  the  arrangement,  it  might  be  enforced  as  to  the  rest 
of  the  property: — Held  further,  with  reference  to  s.  28  of  the  Civ.  Pro. 
Code,  that  the  third  defendant  a  minor  was  properly  included  as  a  party 
to  the  suit,  though  he  was  not  a  party  to  the  arrangement  ALAGAPPA 

MUDALIAR    V.    SlVARAMASUNDARA    MUDALIAR,    19    M.    21 1  ..         852 

(20)  5".  32 — A   party  to  a  contract  joined  as  defendant  and  subsequently 
made  a  plaintiff — Limitation  Act — XV  of  1877,  $•  22 — Joint  contractors. 
— Limitation  Act,  s.  22,  is  not  applicable  to  cases  where  the  Court  of  its 
own  motion  orders  that  a  party  to  a  contract  originally  joined  as  defen- 
dant be  made  a  plaintiff  under  Civ.  Pro.  Code,  s.  32.     KHADIR  MOIDEEN 

v.  RAMA  NAIK,  17  M.  12=3  M.LJ.  176  8 

(21)  Ss.  32,  559,  587 — Addition  of  parties  on  appeal — Transfer  of  Property 
Act — Act  IV  of  1882,  ,y.  91 — Right  to  redeem. — A  verumpattom  tenant 
in  Malabar  claiming  under  a  lease  from  the  ottidar  is  entitled  to  redeem 
the  prior  ,kanom.    The  Court  on  Second  Appeal  is  competent  to  bring 
on  to  the  record  persons  who  had  been  originally  joined  in   the   suit 
but  were  not  joined  in  the  Lower  Appellate  Court.     PAYA  MATATHIL 
APPU  v.  KOVAMEL  AMINA,  19  M    151=5  M  LJ.  279  . .       810 

(22)  Ss.  43,  244 — Hindu  Law — Liability  of  son  for  father's  debts — Suit  for 
money — N  on- joinder  of  plaintiff's  undivided  brother — Suit  against  sons 
of  a  deceased  judgment-debtor — Decree  for  money  against  father  to 
be   discharged   by   instalments — Previous   execution   proceedings — Limi- 
tation Act — Act  XV  of  1877,  sch.  II,  arts.  120,  122. — A  personal  decree 
on  a  mortgage  was  passed  against  a  Hindu   (the  mortgagor)   and  his 
two  sons  on   I9th  October  1877     The  decree  provided  for  payment-  of 
the  secured  debt  in  various  instalments  by  May  1895.    The  mortgagor 
died  in    1883  having  discharged  part   of   the   debt.    The   decree-holder 
having  attached  certain  family  property  in  execution,  the  mortgagor's 
two  younger  sons,  who  had  not  been  born  at  the  date  of  the  above 
decree,  objected  that  their  shares  were  not  liable  to  attachment.     This 
objection  prevailed,  the  Court  expressing  the  opinion  that  the  matter 
in   controversy   should  be   determined   in   a   regular   suit.       The   other 
defendants  in  the  suit  of  1877  had  both  died  in  the  interval,  one  of  them 
leaving  infant  sons.    The  decree-holder  (in  whose  sole  name  the  mort- 
gage  stood)    now   sued   the   sons   of  the  mortgagor   and   their'  infant 
nephews  in  1891  and  obtained  a  decree   for  the  payment  out  of   the 
family  property  of  all  the  unpaid  instalments.    A  plea  of  non-joinder 
was  raised,  inter  alia,  on  the  ground  that  the  plaintiff  had  an  undivided 
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brother  — Held,  (i)  that  since  the  plaint  (as  amended)  showed  that  the 
plaintiff  sued  as  managing  member  of  his  undivided  family,  the  omission 
to  join  his  brother  was  merely  a  formal  error,  and  was  not  fatal  to 
the  suit;  (2)  that  the  plaintiff  was  not  precluded  from  maintaining  this 
suit  against  the  sons  of  the  mortgagor  by  Civ  Pro  Code,  s  43  or  s  244, 
(3)  that  the  period  of  limitation  applicable  to  the  suit  was  six  years,  and 
that  time  began  to  run  for  the  purposes  of  limitation  from  the  date 
when  each  instalment  would  have  become  due  from  the  deceased 
judgment-debtor,  (4)  that  the  plaintiff  was  entitled  lo  a  decree  for 
payment  out  of  the  family  property  of  all  such  instalments  as  would 
have  so  become  due  at  the  date  of  the  suit,  and  for  a  declaration  only 
as  to  subsequent  instalments  RAMAYYA  v.  VENKATARATNAM,  17  M 
122=4  M.LJ  52  .  84 

(23)  S\r    53,   245,   647 — Amendment   of  execution  petition — Appeal — Limita- 
tion— One,   being   entitled   under   a   decree   of    1809    to    a   share   in    the 
income  of  a  zemmdan,  obtained  a  decree  in  a  suit  of  1877  against  certain 
recent  purchasers  of  the  zemmdan,  declaring  that  he  had  a  valid  charge 
on  the  estate  and  awarding  to  him,  besides  his  costs,  the  amount   due 
in    respect    of    one    year      He    now    applied    in    execution    of    the    latter 
decree  for  payment  of  the  amount  due  in  respect  of  five  years  as  well  as 
his    costs      An    application    to    amend    the    petition    for    execution    by 
inserting   a   reference   to   the   former   decree   was   made   after   the   right 
of    the    petitioner    in    respect    of    some    of    the    years    m    question    had 
become  barred  by  limitation      This  application  was  refused  by  the  Court 
of   first   instance  — Held,  that  under   the  circumstances  of   the  case  the 
amendment   should   have  been   allowed  to   be   made      SATTAPPA   CHLTTI 

v    JOGI  SOORAPPA,   17  M    67  46 

(24)  S     54 — Rejection    of   plaint    already    registered — Specific    Relief   Act — 
Act   I    of    1877,   j     56 — Injunction    to    restrain   proceedings — Multiplicity 
of   proceedings — Certain   traders    having    failed   in   business,    and    being 
indebted    to    the    defendant    under    a    decree    of    the    District    Court    of 
Trichinopoly    entered    into    a    composition    with    their    creditors,    and    a 
deed  was   executed   to  which  the^  defendant   became   a  party  in   respect 
of    his    judgment-debt      The    defendant    subsequently    applied    for    exe- 
cution of  this  decree      The-  trustees,  to  whom  the  debtors'  assets  were 
made   over   under   the   deed,   together   with   the   debtors   now   brought   a 
suit    m    the    same    Court    for    an    injunction    restraining    the    defendant 
from   executing  or   proceeding  to   execute   his   decree      Th^  plaint   was 
rejected    by   the  District   Judge   after   it  had   been   registered   and   num- 
bered and  a  written  statement  had  been  filed  — Heldf  (i)   that  the  Court 
had  jurisdiction   to  reject  the  plaint   under   Civ    Pro    Code,   s    54,    (2) 
that  the  injunction  sought  for  was  not  necessary  to  prevent  a  multipli- 
city of    proceedings   within   the  meaning   of    Specific   Relief    Act,   s     56, 
cl     (a)       Semble  — The    suit    for    the    injunction    prayed    for    was    not 
maintainable    with    reference    to    Specific    Relief    Act,    s     56,    cl      (b) 
VENKATESA  TAWKER  v    RAMASAMI  CHETTIAR,  18  M    338  585 

(25)  S    158 — Act  VI  of  1892,  j    4 — Proceedings  in  exeiution — Dismissal  of 
petition   for   default — The    dismissal    of    a    petition    for    execution    for 
default  does  not  bar  a   fresh   application,   s.    158  of   the   Code  of    Civil 
Procedure  being  inapplicable,  since  by  reason  of  s    4  of  Act  VI  of  1892, 
it  does  not  apply  to  proceedings  in  execution      TIRIHASAMI  v    ANNAP- 
PAYYA,   18  M    131  441 

(26)  5\r     171,    568,    582 — Remand — Direction    by    Appellate    Court    for    the 
taking    of   further   evidence  — In    a    suit   on   a   hypothecation   bond    the 
plaintiff   relied   in  bar  of   limitation   on   endorsements  of   part-payments 
appearing   on    the    bond      The    Court   of    First    Instance   held   that    the 
endorsements  were  genuine      The  Court  of  First  Appeal  remanded  the 
suit  for*  further  evidence  to  be  taken  with  regard  to  the  endorsements 
and   directed  the  Court  to   record   an   opinion  on   the  question  of-  the 
hand-writing  of   the  endorsements;   and  held   upon  the   return  of   the 
evidence  that  the  endorsements  were  forgeries  and  dismissed  the  suit  :— 
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Held,  that  the  evidence  taken  on  the   remand  was  legally  admitted. 

SRINIVASACHARIAR  v.  RANGAMMAL,  18  M.  94  . .      415 

• 

(27)  5.  206 — Amendment  of  decree — Power  of  Court  of  First  Instance  after 
appeal — In  a  suit  for  land  with  mesne  profits  the  District  Munsif  deli- 
vered judgment  for  the  plaintiff  and  recorded  therein  a  finding  that  he 
was  entitled  to  mesne  profits  as  from  a  certain  date,  it  having  previously 
been  arranged  that  the  amount,  if  any,  awarded  for  mesne  profits 
should  be  determined  in  execution.  In  the  decree  no  mentfon  wai> 
made  of  the  date  from  which  the  mesne  profits  were  to  be  calculated, 
but  it  was  stated  merely  that  the  amount  was  to  be  determined  in  exe- 
cution. The  case  went  on  appeal  before  the  District  Judge  who  modi- 
fied the  decree  in  certain  particulars  unconnected  with  mesne  profits. 
With  a  view  to  execution  the  plaintiff  applied  to  the  Court  of  First 
Instance  to  bring  the  decree  into  conformity  with  the  judgment.  The 
Court  having  made  an  order  accordingly,  it  was  objected  in  the  High 
Court  on  revision  that  the  order  was  made  without  jurisdiction: — 
Held,  that  the  jurisdiction  of  the  Court  of  First  Instance  to  amend 
the  decree  under  s.  206  was  ousted  by  the  confirmation  of  his  decree  on 
appeal.  PICHUVAYYANGAR  v.  SESHAYYANGAR,  18  M.  214  (F.B.)=5  M. 
LJ.  39  •  •  498 

28)  S.  2o6—-Decree  in  accordance  with  judgment — Duration  of  receiver- 
ship— Discretion  of  Court. — It  is  within  the  discretition  of  a  Court 
appointing  a  receiver  in  a  suit  to  order  that  the  office  should  continue 
permanently  after  the  decree  when  such  continuance  is  necessary,  or  for 
so  long  as  it  may  be  so.  A  decree  of  the  High  Court  declared  it  to 
be  necessary  that  a  permanent  appointment  should  be  made  of  a  receiver 
and  manager  of  the  estate  allotted  by  the  Government  to  the  family 
of  the  deceased  Maharaja  of  Tanjore,  and  directed  that  fresh  appoint- 
ments to  the  receivership  should  be  made  from  time  to  time  as  occasion 
might  require  during  the  life  of  the  senior  widow  under  whose  manage- 
ment the  estate  had  been  originally  placed  and  the  lives  of  the  co- 
widows  surviving  her,  or  for  so  long  as  the  Court  might  consider 
necessary: — Held,  that  the  decree  directing  the  permanent  receiver- 
ship was  not  in  variation  of  the  judgment  which  it  purported  to  follow, 
that  the  Court  had  a  discretion  to  make  such  an  order  when  necessary 
for  the  preservation  of  the  estate;  and  that  so  doing  was  in  accord- 
ance with  the  practice ;  there  being  nothing  to  prevent  the  Court  from 
giving  the  management  to  the  senior  widow  living  at  the  time,  if 
she  should  be  fit  to  manage  the  estate  on  behalf  of  all  interested  in  it. 
MATHUSRI  UMAMBA  BOYI  SAIBA  v.  MATHUSRI  DIPAMBA  BOYI  SAIBA, 
19  M.  120  (P.C.)=23  I  A.  28=6  Sar.  P.CJ.  684  . .  789 

(29)  5".  231 — Application  for  partial  execution  of  a  decree. — A  decree  pro- 
vided that  the  plaintiff  should  pay  Rs.   304   for   the  costs  of   thirteen 
out  of   eighteen   defendants.     Two  of   the   defendants   now   sought   to 
execute  the  decree  in  respect  of  their  proportionate  share  of  the  sum 
so  awarded.     Besides  the   plaintiff,   two  only   of   the   other   defendants 
were   joined    as    parties    to   these    proceedings: — Held,    that    the    appli- 
cation was   not   maintainable   and    should    be    dismissed.      MUTHUSAMI 
AYYAH  v.  NATESA  AYYAR,  18  M.  464  . .       673 

(30)  Ss.  231,  244 — Order  of  a  Court  on  application  for  execution  by  one  or 
more  joint  decree-holders — Appeal  therefrom. — An  appeal  lies  from  an 
order  under  s.  231  of  the  Code  of  Civil  Procedure,  such  an  order  being 
one  relating  to  the  execution  of  a  decree  within  the  meaning  of  s.  244. 
LAKSHMI  AMMAH  v.  PONNASSA  MENON,   17  M.  304  . .       273 

(31)  S.  232 — Assignment  of  decree  by  one  of  two  decree-holders  valid. — 
There  is  no  prohibition  in  law  against  one  of   several  decree-holders 
assigning  his   interest   under   the   decree : — Hel4,  that   the   assignee   is 
•entitled  to  execute  under  s.  232.  unless  the  judgment-debtor  can  show 

•  that  such  a  proceeding  is  prejudicial  to  his  interest.     MUTHTJNARAYANA 
REDDI  v.  BAL*VKRISHNA  REDDI,  19  M.  306=6  M.LJ.  172  .,      919 
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(32)  SV  232,  235,  244 — "Judgment-debtor" — T's  predecessor  in  interest  had 
a  mortgage  011  certain  land  and  was  made  a  party  to  a  partition  suit, 
in  which   a  share  in  the  land  was   allotted  to  a  member  of  the   family 
subject   to   a  proportionate   share  of  T's  mortgage   and  also   subject   to 
a  proportionate  share  of  a  certain  decree   debt      The  then  plaintiff  got 
his   share   of    the   property   made   over   to   him      After   the   date   of    the 
decree,  i  e  ,  the  decree  in  the  partition  suit,  T  purchased  the  equity  of 
redemption   in    the    mortgaged   property    from    certatri    members    of    the 
family      In  a  subsequent  execution  of  the  partition  decree,  part  of   the 
land  was  sold  for  money  due  as  costs  and  mesne  profits  by  T's  vendors 
of  the  equity  of  redemption  and  T  was  ejected      T  objected  under  s    332 
of    the    Code,    but    the    Court    refused    to    order    redelivery,    in    a    suit 
brought    by    T    for    possession  — Held,    that    T    was    not    a    judgment- 
debtor  within  the  meaning  of  ss    232,  235,  and  244,  Civ    Pro    Code,  and 
that    the    suit   was   not   barred   by   the   provisions   of    s    244      VASUDEVA 
UPADYAYA  v    VISVARAJA  TIRTHASAMI,   19  M    331=6  M    LJ    125  .       93*) 

(33)  «S"   234 — A  stranger  to  a  decree  against  a  deceased  person  in  possession 
of  Ins  property — '  Legal   representative  '  — The   words   '  Legal   represen- 
tative '    in   s    234  of    the    Code  of    Civil   Procedure   do    not   include   any 
person  who  does  not  in  law  represent  the  estate  of  the  deceased  person. 
Consequently,  a  stranger  in  possession  of  property  of  a  deceased  person 
who  was  IIGV  a  party  to  a  decree  against  such  person  cannot  be  proceeded 
against   in  execution  otherwise  than  by  a   regular   suit      CHATHAKELAN 

v    GOVINUA   KAHUMIAR,    17    M     186=4  M.LJ     59  127 

(34)  S   244,  sub-s    (c) — Questions  arising  in  execution  of  decree — Construc- 
tion of  a  decree  as  to   the  appointment  of  a  manager  of  the  property 
of   a   religious   institution  — A    decree    of    the    High    Court    declared   its 
holder  entitled  as  the  Pandara  Sannadhi,  or  religious  chief,  of  an  adhi- 
nam,  to   see  that  a  competent  person,   from  among  the  Tambirans  who 
had  received  initiation  at  that  institution,  was  appointed  to  fill  the  then 
vacant  office  of  Tambiran,  managing  certain  mutts      The  decree  direct- 
ed that   the   Pandara  should  name  a  Tambiran  of  his  adhmam   for  the 
office,    whom,    after    inquiry    as    to    his    fitness,    the    Subordinate    Court 
should    appoint      If    that    Court    found   him    unfit,    it   was    to    appoint    a 
Tambiran   of    that   adhmam    upon    its    own    selection      In   execution    the 
Panddra  named  a  Tambiran   for   the  office,  but  died  before  the  inquiry 
as  to  his  fitness      His  successor,  as  head  of  the  adhmam,  petitioned   to 
withdraw  the  nomination,  naming  another  Tambiran      The  Subordinate 
Court  made  an  order  disallowing  the  withdrawal,  and,  after  inquiry  as 
to  the  fitness  of  the  first  named  Tambiran,  appointed  him  to  the  office. 
The  High  Court,  on  the  Pandara's  appeal,  decided  that  the  first  nomi- 
nation had  been  competently  withdrawn,   and  directed  an  inquiry  as  to 
the   fitness  of  the  person  secondly  named,   finding  on  the  evidence  that 
the  first  named  was  not  fit  — Held,  on  the  appeal  of  the  Tambiran  first- 
named,  that  the  question  as  to  his  right  was  one  that  had  arisen  between 
the  parties  to  the  suit,  and  related  to  the  execution  of  the  decree,  with- 
in the  meaning  of  s    244,  sub-s    (c),  Civ    Pro    Code,  and  that  he  could 
appeal    from    the   order   made      Also,    that,   on   the   construction   of   the 
decree,  the  first  nomination  could  not  be  withdrawn  and  a  second  one 
substituted   before    the    inquiry,    a<id   that    the   person    first    named    was 
entitled  to  the  Court's  decision  as  to  his  fitness      On  the  facts,  the  find- 
ing of   the   High   Court   that   the   first-named  Tambiran  was   unfit,   was 
not  affirmed ,  and  the  order  of   the  Subordinate  Judge  was  maintained. 

PONNAMBALA        TAMBIRAN        V          SlVAGNANA        DESIKA        GNANA        SAM- 

BANDHA    PANDARA   SANNADHI,    17   M    343    (P.C.)=2i    I  A.    71=6   Sar 
PCJ    434  •       238 

(35)  S\r     244,    258 — On    an    application    for    execution    of    a    decree    being 
presented  by  a  transferee  decree-holder,  the  judgment-debtor  opposed, 
alleging  in  his  petitioif  that  he  had  transferred  certain  immoveable  pror 
perty   to    the   petitioner    in   consideration   of    his   paying   the   judgment . 
debt  to  the  original  decree-holder  and  that  the  petitioner. had  discharg- 
ed the  debt,  but  subsequently  having  got  the  decree  transferred  to  him- 
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self  instead  of  entering  up  satisfaction  of  the  decree,  fraudulently 
applied  for  execution.  Satisfaction  had  not  been  entered  up  under 
s.  258,  Civ.  Pro.  Code:— Held,  that  there  must  be  an  enquiry  into  the 
truth  of  the  judgment- deb  tor's  allegations,  and  if  proved  the  petition 
for  execution  must  be  dismissed,  and  further  that  s.  258,  Civ.  Pro.  Code, 
was  inapplicable  to  the  present  case,  since  that  section  applies  only  to 
the  case  of  parties  who  stand  in  the  relation  of  judgment-debtor  and 
judgment-creditor  at  the  date  of  the  transaction.  RAMA  AYYAN  v.  SREE- 
NIVASA  PATTAR,  19  M.  230=5  M.L.J.  218  . .  865 

(36)  Ss  244,  258 — Payment  to  decree-holder  out  of  Court — Whether  an 
order  having  been  made  under  s.  258,  a  separate  suit  on  the  subject- 
matter  thereof  lies. — An  order  under  s.  258  of  the  Code  of  Civil  Pro- 
cedure is  appealable  under  s.  244;  no  separate  suit  lies,  since  the  ques- 
tion is  res  judicata  between  the  parties.  GURUVAYYA  v.  VUDAYAPPA, 
18  M.  26  368 

(37),  Ss.  244,  278  to  283 — Questions  to  be  determined  by  the  Court  execut- 
ing a  decree — Grounds  of  objection. — Where  the  question  is  whether 
the  property  in  dispute  belongs  to  the  judgment-debtor  or  to  his  estate 
or  not,  and  the  question  is  raised  in  a  proceeding  in  execution  between 
parties  to  the  suit  or  their  representatives,  it  matters  not  on  what 
grounds  the  objection  is  taken  to  the  property  being  made  the  subject 
of  execution,  and  the  question  is  one  to  be  determined  in  execution, 
and  s.  244  of  the  Code  of  Civil  Procedure  bars  a  separate  suit. 
UPENDRA  BHATTA  v.  RANGANATHA  BHATTA,  17  M.  399=3  M.L.J.  229  ..  276 

(38)  5*.   257-/4 — Adjustment   of  decree   out   of   Court — Instalment    bond- 
Consideration  — An  instalment  bond,  executed  by  a  judgment-debtor  in 
favour  of  the  decree-holder  and  in  consideration  of  the  benefit  of  the 
decree  being  given  up,  is  not  void  as  an  agreement  falling  under  s.  257- 
A  of  the  Civ.  Pro.  Code.     Such  an  agreement  is  void  only  as  far  as 
it  affects  the  right  to  execute  the  decree,  and  may  be  the  foundation  of 

a  fresh  suit.    Juji  KAMTI  v.  ANNI  BHATTA,  17  M.  382  . .       265 

(39)  S.  258 — Decree  payable  by  instalments — Default  in  payment — Waiver. 
— A  decree  was  passed  for  the  payment  of  a  sum  of  money  in  four 
annual  instalments,  the  first  payment  to  be  made  on  nth  October  1888; 
and  It  was  further  provided  that  if  default  were  made  in  the  payment 
of  any  instalment  then  without  reference  to  the  other  instalments,  the 
whole  amount  should  be  paid  with  interest.     The  decree-holder  applied 
in  October  1893  for  execution  in  respect  of  the  instalments  for  1890  and 
1891 : — Held,  that  the  application  was  not  barred  by  limitation  if  default 
in  respect  of  the  instalment  of  1889  had  been  waived,  and  acceptance  of 
part  payment  was  material  as  evidence  of  such  waiver,  and  should  be 
considered  although   payment   had   not  been  certified  under   Civ.   Pro. 
Code,  s.  258.    RAJESWARA  RAU  v.  HA&I  BABANDHU,  19  M.  162  . .       818 

(40)  Ss.  265,  360— «See  EXECUTION,  19  M.  435. 

(41)  Ss.  268,   274 — Attachment   of  mortgage   debt — Suit   by   purchaser   on 
mortgage. — The  plaintiff  sued  to  recover  principal  and  interest  due  on 
a   mortgage.     He   claimed    title   as   purchaser   at   a   Court-sale   held   in 
execution  of  a  decree  against  the  mortgagee.     It  appeared  that  there 
had  been  no  attachment  under  Civ.  Pro.  Code,  s.  274,  but  under  s.  268 
only : — Held,  that  the  purchase  by  the  plaintiff  was  not  invalid  by  reason 
of  the  last-mentioned  circumstance,  and  that  the  plaintiff  was  entitled 
to  recover  as  against  the  property.     MUNIAPPA  NAIK  v.   SUBRAMANIA 
AYYAN,  18  M.  437=5  M.L.J.  6p 

(42)  5.  273 — Dismissal  of  an  application  for  execution — Attachment  of  a 
decree — Execution  of  attached  decree. — The  holder  of  a  decree,  dated 
1885,  applied  to  execute  it,  but  his  application  was  dismissed  in  March 
1887  on  the  ground  that  *  no  further  steps  had  been  taken.'     It  did  not 
appear  that  any  notice  was  given  to  him  before  $ie  order  of  dismissal 
was    i^ade.     Nevertheless    the    decree-holder    proceeded    to    execute    a 
decree  of  the  judgment- deb  tor  attached  by  him  and  brought  to  sale 
certain  property  which  was  in  question  in  the  present  suit,  and  it  was 
purchased  bona  fide  by  the  present  defendant  who  obtained  a  sale  certi- 
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ficate  from  the  Court  The  present  plaintiff  claimed  as  assignee,  from 
the  holder  of  the  attached  decree  Lo  execute  it  against  the  same  land, 
and  now  sued  for  a  declaration  that  it  was  liable  to  be  brought  to  sale 
by  him  and  that  the  defendant's  purchase  was  void  as  agamst  him  — 
Held,  (i)  that  under  the  circumstances  of  the  case  the  attachment 
in  execution  of  the  decree  of  1885  was  subsisting  at  the  time  of  the 
purchase  by  the  defendant,  (2)  that  a  judgment-creditor  who  attaches 
a  decree  is  competent  to  execute  it.  RANGASAMI  CHETTI  v  PFHIASAMI 
MUDALI,  17  M  58=3  MLJ  211  40 

(43)  S\y  278,  281 — Disallowance  of  claim  to  property  under  attachment — 
Subsequent  suit — Limitation  Act — Act  'XV  of  1877,  sch  H,  art  11  — 
In  1879  the  plaintiff  purchased  at  a  court  sale  the  first  defendant's 
interest  in  certain  land,  but  did  not  obtain  possession  In  1888  the  same 
property  was  purchased  by  the  fourth  defendant  in  execution  of  another 
decree  against  the  same  judgment-debtor  It  appeared  that  the  plaintiff 
raised  an  objection  by  petition  in  the  course  of  the  proceedings  in  exe- 
cution of  the  last-mentioned  decree,  but  his  petition  was  dismissed  on 
his  vakil  stating  that  he  was  not  in  possession  The  plaintiff  now  sued 
in  1891  for  the  property  purchased  by  him  — Held,  that  no  order  had 
been  passed  under  Civ  Pro  Code,  s  281,  and  that  the  suit  was  not 
barred  under  Limitation  Act,  sch  II,  art  n  MUNISAMI  RFDDI  v 

AHUNACHALA   REDDI,    l8   M     265  534 

(44)  -S>    278,  283 — Declaratory  decree — Termination  of  attachment  by  aban- 
donment— The    plaintiff    had    an    attachment    against    certain    property 
Owing  to  his  not  filing  a  necessary  affidavit,  the  execution  petition  was 
struck  off      Subsequently  he  applied  for  the   sale  of  the  property,  and 
the  Court  directed  a  fresh  attachment  to  issue      It  was  held  that  these 
facts  did  not  amount  to  an  abandonment  of  the  first  attachment  by  the 
plaintiff      SRINIVASA  SASTRIAL  v    SAMI  Row,    17  M    180  123 

(45)  Ss    278,  283—  Transfer  of  Property  Act— Act  IV  of  1882,  j    85— Non- 
joinder  of   puisne    mortgagee    in   a   mortgage    suit — Mortgage    decree — 
Claim  in   execution   to   mortgage  premises  — A   mortgagee   sued  on   his 
mortgage  and  obtained  a  decree  against  the  mortgagor  for  the  principal, 
together  with  the  interest  accrued  due  thereon,  and  £or  the  sale  of  the 
mortgage   premises   in   default   of   payment      A    second  mortgagee,   who 
was  not  a  party  to  the  suit,  intervened   in  execution,  alleging  that  the 
land  was  not  liable  to  be  attached  and  sold  by  reason  of  his  mortgage, 
and   the   Court   made   an   order   recognising   the   priority   of   the    decree- 
holder's   lien    and    giving   to    the    second    mortgagee   the   opportunity   of 
discharging  it      No   suit  was  brought  to  question   this  order      The  first 
moitgage  was  not  paid  off  and  the  mortgage  premises  were  brought  to 
sale      The    purchaser,    who    was    the    first    mortgagee,    now    sued    for 
possession  of  the  land  and  his  claim  was  resisted  by  the  second  mort- 
gagee — Held,   (i)    that  the  non-joinder  of  the  present  defendant  in  the 
suit  on  the  mortgage  constituted  no  bar  to  the  present   suit,    (2)    that 
the   second   mortgagee  was   estopped   from   now   re   asserting   his   claim 
KRISHNAN  v    CHADAYAN  KUTTI  HAJI,   17  M     17  12 

(46)  5\r  280  to  283— Limitation  Act — Act  XV  of  1877,  sch  II,  art  n — 
Mortgage — Land  having  been  granted  to  several  persons  jointly,  disputes 
arose  among  them  with  reference  to  its  allotment  The  disputes  hav- 
ing been  settled  by  arbitration,  one  of  the  grantees  sold  his  share  to  the' 
plaintiff  Before  the  arbitration,  another  of  the  grantees  mortgaged 
seven  acres  of  the  land  to  A,  who  did  not  become  a  party  to  the  arbi- 
tration A  subsequently  obtained  a  decree  en  his  mortgage  and  pro- 
ceeded to  execute  it  by  attachment  The  plaintiff  intervened  in  execu- 
tion, but  in  March  1884  the  Court  passed  an  order  stating  that  the 
plaintiff's  land  was  not  attached,  and  in  fact  his  possession  then  remain- 
ed undisturbed  A  subsequently  executed  his  decree  and  purchased 
the  land  brought  to*  sale  by  the  Court  The  plaintiff's  possession  was 
disturbed  under  colour  of  this  purchase,  and  he  now  sued  in  '1889  tc 
recover  the  land  Sold  to  him  Held,  (i)  that  the  grder  of  the  1st 
March  1884  was  not  an  order  within  the  meaning  of  Civ-  Pro,  Code, 
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s.  283,  and  accordingly  that  the  suit  was  not  barret  by  the  one  year's 
rule  of  limitation;  (2)  thai  the  plaintiff's  vendor  had,  after  the  arbi- 
tration, a  good  title  against  both  A  and  his  mortgagor,  and  that  the 
plaintiff  was  entitled  to  recover.  PULLAMMA  v.  PRADOSHAM,  18  M.  316 
=5  M.LJ.  148  . .  564 

(47)  S.  283 — Whether  defendant  may  plead  that  the  decree  in  question  was 
collusively  obtained. — A  defendant  in  a  suit  brought  under  s.  283  of 
the  Civ.  Pro.  Code,  who  is  connected  with  the  judgment-debtor  as  being 
reversionary  heir  of  the  judgment-debtor's  husband  or  as  being  his  co- 
parcener, may  show  that  the  decree,  in  execution  of  which  the  property 
in    dispute   was   attached,   was   collusively   obtained.     NARANAYYAN    v. 
NAGESWARAYYAN,  17  M.  389  . .      270 

(48)  Ss.   293,   306,   588-— Execution  sale — Default   by   purchaser   in   paying 
deposit — Remedy  against  purchaser. — The  purchaser  at  an  execution  sale 
failed  to  make  the  deposit  of  25  per  cent,  under  Civ.  Pro,  Code,  s.  306, 
alleging  that  the  property  was  discovered  by  him  subsequently  to  the  sale 
to  be  subject  to  an  incumb ranee.    The  property  was  put  up  for  sale 
again  and  knocked  down  for  a  smaller  sum.    The  decree-holder  sought 
in  execution  to  recover  the  amount  of  the  difference   from   the   first 
purchaser.    The  Court  of  first  instance  made  an  order  dismissing  the 
application: — Held,  that   an   appeal   lay  against  the  or'der   in  question. 
AMIR  BAKSHA  SAHIB  v.  VENKATACHALA  MUDALI,  18  M.  439=5  M.LJ. 

206  , .      655, 

(49)  S\  294 — Purchase  of  equity  of  redemption  by  decree-holder — Execu- 
tion— Sale   of  mortgaged  land  in  execution  of  decree — Execution   of 
decree  in  respect  of  balance — Nature  of  price  paid  by  the  purchaser  on 
the  purchase  of  the  equity  of  redemption. — A  mortgaged  certain  land  to 
B,  but  remained  in  possession  thereof.     Subsequently  A  sold  a  portion 
of  the  said  land  to  C  in  consideration  of  her  paying  off  the  mortgage 
debt  due  to  B.     C  entered  into  possession,  but  was  unable  to   satisfy 
the  debt.     C  died,  and  A  sued  C's  daughter  and  legal   representative, 
for  damages  sustained  by  him  from  the  non-payment  of  the  purchase 
money  by  C.     A  obtained  a  decree  and,  the  money  not  being  paid  as 
therein  decreed,  applied  for  execution  and  brought  to  sate  tfie  equity  of 
redemption  vested  in  C  by  virtue  of  the  sale.     By  leave  of  the  Court  A 
bid  at  the  Court- sale  and  bought  the  right  of  redemption  and  recovered 
back  possession  of  the  land  sold  to  C.     Subsequently 'he  again  applied 
for  execution  of  the  decree  in  respect  of  the  balance  by  attachment  of 
certain  moveable  property,  and  contended  that  he  was  bound  to^give  the 
defendant  credit  only  for  the  price  which  he  actually  paid  at  the  court- 
sale  for  the  equity  of  redemption.     The  defendant  contended  that  A  was 
bound  to  give  credit  for  the  full  value  of  the  land  under  mortgage : — 
Held,  that  having  obtained  leave  of  the  Court  to  bid  under  s.  204  of  the 
Code  of  Civil  Procedure,  A's  position  was  that  of  an  independent  pur- 
chaser, and  that  the  price,  which  an  independent  purchaser  must  be  taken 
to  pay  when  he  buys  property  under  mortgage  for  a  cash  payment  made 
to  the  mortgagor  on  account  of  his  equity  of  redemption,  is  the  cash 
payment  for  the  equity  of  redemption  plus  the  debt,  i.e.,  the  amount  un- 
dertaken to  be  paid  to  the  mortgagee,  and  that  for  these  amounts  A  was 
bound  to  give  credit.    KRISHNASAMI  AYYAR  v.  JANAKIAMMAL,  18  M.  153      456 

)  5".  295 — Rateable  distribution — Assets  realised  in  execution. — A,  B  and 
C  held  money  decrees  against  the  same  judgment-debtor*  A  attached  by 
a  prohibitory  order  dated  in  December,  funds  of  the  judgment-debtor  in 
the  hands  of  D.  In  January  B  attached  in  execution  the  same  funds. 
In  February,  they  were  paid  into  Court,  and  subsequently  on  the  same 
day  C  attached  them  as  money  due  in  tfie  custody  of  the  Court : — Heldf 
that  the  funds  should  be  rateably  distributed  between  A  and  B,  and  that 
C  was  not  entitled  to  participate  therein.  SRINIVASA  AYYANGAR  v. 
SEETHARAMAYYAR,  19  M.  72=5  M.LJ.  151  •  *  ..  755 

(51)'  5".  3IO-/4 — Civ.  Pro.  Code,  Amendment  Act — Act  V  of  1894— Applied- 
'  fion  *of  Act  V  of  1894  when  proceedings  in  execution  had  commenced 
before  its  cndctment.—A  house  of  the  judgment-debtor,  having  long 
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previously  been  attached  m  execution  of  a  decree,  was  brought  to  sale  on 
the  5>th  of  March  1894,  that  is,  shortly  after  the  enactment  of  Act  V  of 
1894  The  judgment-debtor  now  applied  under  Civ  Pro  Code,  s.  319-A, 
that  1the  sale  be  set  aside  — Held,  that  the  provisions  of  Act  V  of  1894 
whereby  the  above-mentioned  section  was  added  to  the  Civ  Pro  Code 
were  applicable  to  the  case  RANC.ASAMI  NAIDU  v  VIRASAMI  CHETTI, 
18  M  477  .  683 

(52)  ^    311 — Setting  aside  a  sale  on  the  ground  of  material  irregularity — 
Non-disclosure  amounting  to  fraud — A  creditor  had  obtained  a  decree 
on  the  footing  of  a  mortgage  and  in  execution  brought  the  property  of 
his  judgment-debtor  to  sale      At  the  time  of  sale  the  decree-holder,  who 
had  obtained  leave  to  bid,  entered  into  an  agreement  with  P  to  the  effect 
that  if  P  would  dissuade  other  persons   from  bidding,  he    (the  decree- 
holder)  would  purchase  the  whole  property  for  Rs   83,000  and  convey  it 
on  certain  terms  to  P.     P  thereupon  exerted  his  influence  and  succeeded 
m  dissuading  would-be  purchasers  from  bidding  and  in  consequence  the 
property  was  sold  on   nth  April  1891   for  Rs    83,000  which  was  a  little 
more  than  half  its  actual  value      The  sale  was  confirmed  on  29th  June 
1891  and  the  judgment-debtor  who  at  the  time  of  the  sale  was  a  minor 
under  the  Court  of  Wards,  attained  his  majority  on  2ist  April  1894  and 
filed  this  petition  praying  to  set  aside  the  sale  on  the  I5th  May  1894  — 
Held,  that  the  omission  on  the  part  of  the  decree-holder  to  disclose  the 
agreement  to  the  Court  amounted  to  a  fraud  upon  the  Court  entitling 
the  judgment-debtor  to   say  that  in  point  of   law   no  leave  to  bid  was 
granted,  and  that  the  withholding  of  information  is  no  less  a  ground  for 
cancelling  a  sale  than  actual  misrepresentation  on  the  part  of  the  appli- 
cant who  becomes  the  puyhaser,  and  that  therefore  the  sale  must  be  set 
aside      JAYINLABDIN     RAVUTTAN     v      VIJIA     RAGUNADHA     AYYARAPPA 
MAIKAN  GOPALAR,  19  M    315  925 

(53)  ^    3H,  588.  ds    !o,  28,  and  s    622 — Land  having  been  sold  in  execu- 
tion of    decree,   one   claiming   that    it   had   been   held   by   the   judgment- 
debtor  benami  for  him  applied  that  the  sale  be  cancelled  under  s    311 
He  was  not  a  party  to  the  decree,  and  on  that  ground  his  petition  was 
dismissed      The    Appellate    Court    was    of    opinion    that    it    had    been 
wrongly   dismissed   and   remanded   the   case   to   be    disposed   of   on   the 
merit  — Held,  on  revision,    (i)    that   the  order  remanding  the  case  was 
not    appealable,    and    consequently    that    the    petition    for    revision    was 
maintainable  ,   (2)   that  the  fact  of  the  petitioner  being  a  stranger  to  the 
decree  did  not  preclude  him   from  obtaining  the  relief   sought  under  s 

311      TIMMANNA  BANFA  v    MAHABALA  BHATTA,  19  M    167=6  MLJ    24       821 

(54)  S"j    313,   315,   and  316 — Execution  sale — Portion   of   the   property   sold 
belonging  to  a  stranger — Rights  of  a  purchaser  in  an  execution  sale  — 
Where  a  Court-sale  in  execution  of  a  decree  is  not  vitiated  by  fraud,  the 
only  extent  to  which  the  purchaser  can  claim  relief  is  that  indicated  by  s 
315  of  the  Civ    Pro.  Code      The  effect  of   ss    313,  315,  and  316  of   the 
Code  is  that  the  right,  title  and  interest  of  the  judgment-debtor  passes 
to  the  purchaser  at  a  Court-sale  subject,  however,  to  the  condition  that 
the  purchaser  may  recover  back  his  purchase  money  when  he  finds  that 
the    judgment-debtor    has    no    saleable    interest    at     all      The     implied 
warranty    of    title    in    respect    of    sales    by    private    contract    cannot    be 
extended  to  Court-sales,  except  so  far  as  such  extension  is  justified  by 
the    processual    law    in    India,    v\z ,    by    s     315    of    the    Civ     Pro     Code 

SUNDARA     GOPALAN    V      VENKATA    VARADAYYA^CAH,     17     M      228=3     MLJ 

293  IS** 

(55)  ^j  3i6,  318 — Execution  of  decrees — Delivery  ofimmoveable  property  in 
possession  of  judgment-debtor — Suit  by  assignee  of  purchaser  at  Court- 
sale  for  possession — Limitation — The  purchaser  at  an  execution  sale  of 
a  house,  of  which  the  judgment-debtor  was  in  possession,  sold  it,  agree- 
ing at  "the  same  time  to  obtain  the  sale  certificate  and  to  deliver  posses- 
sion of  the  house      Alter  more  than  three  years  had  expired  he  applied 
for  the  certificate,  which,  however,  was  refused  on  the  ground  that  his  • 
application  was  time-barred     On  the  purchaser's  death  his  widow  made 
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a  second  application  which,  was  granted.  In  a  suit  by  the  purchaser's 
vendee  to  recover  possession,  she  set  up  a  title  thereto  under  a  sale  by 
the  original  owner  (the  judgment-debtor)  -to  herself  and  others  executed 
more  than  three  years  after  the  Court-sale : — Held,  that,  since  the  execu- 
tion purchaser  would  be  barred,  the  plaintiff  was  equally  barred. 

PULLAYYA  V.  RAMAYYA,  l8  M.  144  •  •         4$O 

(56)  5.  317 — Effect  of  benami  purchase,  and  purchase  as  execution-debtor's 
agent.— Where  the  purchaser  at  an  execution  sale  is  the  agent  of  the 
execution-debtor  and  buys  the  property  as  such,  though  he  advances  the 
purchase  money  on  the  understanding  that  he  is  to  be  repaid,  a  suit  for 
possession  of  the  property  is  maintainable  by  the  latter  against  the  for- 
mer.    Such  a  transaction  is  not  mere  benami  purchase,  and  is  not  a  bar 
to  such  a  suit  under  s.  317  of  the  Civ.  Pro.  Code.     SANKUNNI  NAYAR  v. 
NARAYANAN  NUMBUDRI,  17  M.  282=4  M.L.J.  64  . .       195 

(57)  •$"•  317 — -Sate  under  mortgage  decree — Benami  purchaser — Purchase  on 
account  of  a  subsequent  usufructuary  mortgagee — Suit  for  conveyance 
and  possession. — Certain  land  was  hypothecated  to  A  and  subsequently 
put  in  the  possession  of  B  under  a  usufructuary  mortgage.     A  obtained 
a  decree  upon  his  hypothecation  for  the  sale  of  the  property  against  B 
and  the  mortgagor.     In  execution  the  land  was  purchased  by  the  agent 
of  B  with  his  money  and  he  agreed  to  execute  a  conveyance  to  B.     This 
agreement  was  not  carried  out  and  the  nominal  purchaser  ejected  B's 
tenant : — Held  that  B  was  entitled  to  a  decree  for  delivery  of  possession 
and   execution   of   a   conveyance.    KUMBALINGA    PILLAI    v.    ARiAPUifeA 
PADIACHI,  18  M.  436=5  M.LJ.  200  . .       653 

(58)  5"    319 — Specific  Relief  Act — Act  I  of  1877,  s.  42 — Possession— -Con- 
structive possession. — In  a  suit  for  a  declaration  of  the  plaintiff's  title  to 
certain  land,  no  prayer  for  possession  was  contained  jn  the  plaint.     It 
appeared  that  the  land  in  question  had  been  given  to  the  plaintiff  by  his 
father  and  had  subsequently  been  attached  and  brought  to  sale  in  execu- 
tion of  a  decree  against  the  plaintiff's  father  and  had  been  purchased  by 
the  defendants  who  were  put  into  constructive  possession  under  Civ. 
Pro.    Code,    s.    319,    the    land    being    in    the    actual    possession    of 
tenants: — Held,  that  the  suit  for  a  declaration  merely  was  not  maintain- 
able   under    Specific    Relief    Act,    s.    42.     KRISHNABHUPATI    DEVU    v. 
RAMAMURTI  PANTULU,  18  M.  405  . .      631 

(59)  •£•  344 — Insolvent  judgment-debtor — Decree  passed  on  appeal — Jurisdic- 
tion of  Original  Court  to  make  declaration  of  insolvency. — A  suit  for 
money  was  dismissed,  but  on  appeal  the  High  Court  passed  a  decree  for 
the  plaintiff.     The  judgment-debtor  made  an  application  to  the  Court  of 
First  Instance  under  Civ.  Pro.  Code,  s.  344,  to  be  declared  an  insolvent : 
— Held,  that  the  Court  had  jurisdiction  to  make  the  declaration  sought 

for.    JAMBUVAYYAN  v.  VENKATARAYAR,  19  M.  65=4  M.LJ.  235  . .       750 

(60)  Sj.  365,  367 — Representation  of  a  deceased  plaintiff. — S.  365  of  the  Code 
of   Civil  Procedure  presupposes  that  the   party  claiming  to   represent 
a  deceased  plaintiff  is  his  legal  representative,  but,  if  the  representative 
character  is  denied,  or  when  two  or  more  persons  claim  it,  the  procedure 
prescribed    by    s     367    of    the    Code    should    be    followed.        OULA    v. 
BEEPATHEE,  17  M.  209=3  M.L.J.  289  . .       144 

(61)  Ss.  366,  367 — Dispute  as  to  right  to  represent  a  deceased  plaintiff — 
Right  of  his  adopted  son  to  continue  the  suit — Appeal  against  orders 
rejecting  claim  of  alleged  representative  of  deceased  plaintiff  and  declar- 
ing suit  abated. — The  plaintiff  in  a  partition  suit  in  which  his  brother  was 
defendant  died,  and  an  application  was  made  on  behalf  of  a  boy  alleged 
to  have  been  adopted  by  the  widow  of  the  deceased  under  his  authority 
that  his  name  be  brought  on  to  the  record  as  plaintiff.    This  application 
was  made  within  six  months  of  the  death  of  the  original  plaintiff.     The 
Court  of  first  instance  rejected  the  application  which  defendant  opposed 
on  the  ground  that  the  boy  had  not  been  adopted,  and  dismissed  the 
suit  on  the  ground  that  it  had  abated : — Held,  that  appeals  lay  against  the 
rejection  of  .the  above  application,  and  also  against  the  dismissal  of  the 
suit.    Per  curiam;      A  dispute  within  the  meaning  of  Civ.  Pro.  Co<tef 
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s    367,  need  not  be  between  persons  claiming  to  represent  the  deceased 
plaintiff      SUBBAYYA  v    SAMINADAYYAH,  18  M    496=5  M  L  J    63  .       696 

(62)  S    373 — Sec  SUCCESSION   Aci    (X  o*   1865),   19  M    458 

(63)  S   375 — Compromise  extending  beyond  scope  of  suit — In  a  suit  for  the 
partition  of   a   zaiynndari    the   parties   effected   a  compromise   in   writing 
which  provided,  inter  aha,  for  certain  reliefs  which  could  only  have  heen 
given  by  the  Court  in  a  suit  based  upon  a  diffeienl  cause  of  action      The 
compromise  was  presented  in  Court  and  a  decree  was  passed  embodying 
the  whole  of  its  terms  — Held,  (i)  that  an  appeal  lay  against  the  decree, 
(2)   that  the  decree  should  have  been  passed  in  the  terms  of  such  of  the 
provisions  agreed   upon   as  related   to  relief  which   the  (  ourt  could  have 
given   in   the   suit,    (3)    that    the   dcciee   should   be   modified   accordingly 
VI-NKATAPFA    NAYANIM   v    THIMMA   NAYANIM,    iH  M    410  .          63^ 

(64)  .S     375 — Power   of   C  ourt    to   frame   additional   Lsu*r>    as   to   an    alleged 
t  oinprotnue  iffftted   \itbfequent  to   the  in\tiln1ion  oj   the  suit — The  Civ 
Pro    Code,  s    375,  was  in  (ended  to  meet  cases  where  the  parties  having 
agreed    to    cnmpi  oinisc    subsequently    fall   out      The   original    Court   has 
power  to   frame  an  qilditiori.il  issue  to  decide  whether  a  lawful  compro- 
mise has  been  effected  between  the  pai  ties  subsequent   to  the  institution 

of  the  suit      AIJIJASMVU  NAYAKAN  v    VAHADACHAHI,  jg  M    419  997 

(65)  V*    407,  409  --On   hearing  a   petition   under   s    409   for   leave   to   sue  in 
forma  pauperi\,  the  Court  must  decide  whether  the  petitioner  has  at  the 
date  of  the  petition  a  subsisting  cause  of  action  capable  of  enforcement, 
and  where  the  cause  of  action  is  barred  by  re*  judicafa  or  limitation,  the 
petition    must    fail      VIJFNDRA    TIHTHA    SWA  MI    v     SUDHINDHA    TIRTHJ* 
SWAMI,   ig  M    197=5  MLJ    193  842 

(66)  S\r       440,       568 — Hindu       IMIV — l^evadasi — Adoption       by      a       temple 
dantinij       woman    -Ru/Iil       of      adapt  we       daughter — ^uit       by       infant 
without        n        ne\t        friend — f"i'td'ence        taken        r>;/        remand — Suit 
by       the        adoptrxr        danghtci        nf        a        temple        dancing        woman, 
deceased,       to      compel       ihe       IrusUes       nf       the       lemplc       lo       permit 
the  perfoi  mance  nf  .1  oilam  teiemony,   in  view   to  her  entering  on  the 
duties   and    emoluments    attached   to   the   nihce   of   her    adoptive    mother 
The  plamhft  was  17  veni  s  old  :U  the  time  tbc  siul  was  instituted  and  she 
did  not  sue  by  a  next  f  i  lend       No  objection  was  taken  by  the  defendants, 
on  the  ground  thai   the  plamlill  could  not   siu-  withmil  a  ne\t   friend,  until 
the  case  came  before    ihe  (  nnit  n1    fii  st  appi  al  at   whuh  time  the  plaintiff 
had   attained   majoiitv      On   sunnd  appeal,   the   High   Court   directed   the 
return  of  a|fifidiiig  mi   the  issue    (pir^iously  1  rained  but  not  tried)   whe- 
ther  the   plaintiff's   adoption   was   valid      Fresh   evidence   was   taken   and 
the  finding  was  that   the  adoption  wns  made  with  the   intention  that  the 
girl   should  be  prostituted  while  she  was  slill  a  minor     -Held,    (i)    that 
seeing  no  objection  wns   taken   Lo  the   suit  mi   the  ground   that  the  plain- 
tiff should  ha\e   sued  by  a  next   friend,  until  after   she  had  attained  her 
majority,    the   irregularity   was   waived ,    (2)    that    the    lower   Court   had 
power  to   take  additional  evidence  on  the  issue   remanded,    (3)    that  the 
suit  was  nol  maintainable  on  the  ground  that  the  adoption  of  the  plaintiff 
was    made    with    a    criminal    intention          KAMAI  \KSHI    v.     KAMASAMI 
CHEITT,    ig   M     127  794 

(67)  .S\f   456,  459,  460 — SV//r  in  eremtion — /u.tam/v  of  ludgmcnt-debtor  \nter- 
vemny  before — A   suit    was   brought   b\    V   to  have  it   declared  that   the 
sale.uf   his   pioperty   in    execution   of    a   deciee    was   void   owing   to    the 
fact    that   subsequent   to   decree   and    prior   lo    sale   he   has   been   declared 
insane    under    Act    XX XIV    of     1858      The    second    defendant    was    the 
auction  purchaser  — Held,  by  Be\t,  J  ,  that  objection  can  be  taken  under 
s    311,   Civ    Pro    Code,   on   the  above   grounds  before   the  sale  has  heen 
confirmed    and    ceitificate    granted  — Held,    hy    ^nbramanya    Ayyar,    J., 
that  these  facts  only  amounted  to  a  material  irregularity  within  s    311, 
Civ     Pro     Code,    and   that    the    plaintiff    must    prove    substantial    injury. 
NARAYANA  KOTHAN  v*  KALIANASUNDAHAM  PILIAI,   19  M    219  „      858 

(68)  S   503 — Appointment  of  a  receiver  by  a  Court  under — Misappropriation 
by  the  receiver — Whether,  subject  to  the  receiver's  liability,  the 
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or  judgment-debtor  must  bear  the  loss. — In  cases  in  which  a  receiver, 
appointed  at  the  instance  of  the  judgment-creditor  under  s.  503  of  the 
Code  of  Civil  Procedure,  misappropriates  moneys  collected  by  him, 
the  decree  is  not  satisfied  pro  tanto,  but  the  loss  falls  on  the  estate  or 
its  owner,  subject  to  the  receiver's  liability.  QRR  v.  MUTHIA  CHETTI, 
17  M.  501  •  •  347 

(69)  5.  503 — Appointment  of  receivers — Waste  or  misappropriation  of  pro- 
perty  as  a  ground  for  appointing  a  receiver — The  fact  that  the  acts 
complained  of  amount  to  misappropriation  rather  than  waste  makes  no 
difference  for  the  purposes  of  s.  533  of  the  Code  of  Civil  Procedure. 
HANUM  WYA  v.  VENKATASUBBAYYA,  18  M.  23  . .  366 

•  (70)  Ss  508,  Sift — Arbitration — Omission  to  fix  time  for  delivery  of  award — 
Signing  of  tin  award  by  the  arbitrators  in  the  presence  of  each  other. — 
An  award  is  not  invalid  merely  because  no  time  has  been  fixed  for  the 
making  of  the  award,  s.  508  of  the  Code  of  Civil  Procedure  being 
directory  and  not  mandatory.  It  is  necessary,  as  provided  by  s.  516  of 
the  Code,  that  all  the  arbitrators  agree  to  the  terms  of  the  award,  but 
there  is  no  provision  of  law  requiring  them  to  sign  it  in  the  presence  of 
each  other  MUTHUKLTITI  N  \YAKAN  y.  ACHA  NAYAKAN,  18  M.  22  ..  305 

(71)  Ss.  510,   524 — Reference   to  arbitration — Refusal   of  person  appointed 
arbitrator  to  act — Appointment   of  arbitrator  by  Judge  under  s.   510 — 
Effect  of  s    524  on*  such  appointment. — The  words  'so  far  as  they  are 
consistent  with  any  agreement   so  filed  '  in  s.  524  of  the  Code  of  C  ivil 
Prcicedure,  do  not  mean  that  the  agreement  must  contain  in  every  case 
an  express  provision  as  to  what  ought  to  be  done  if  any  arbitrator  is 
unwilling  to  act,  in  order  that  a  Judge  may  act  in  conformity  to  it,  and 
that   s    510  has  otherwise   no  application.     The   reasonable  construction 
is  that  the  action  of  the  Judge  under  s.  510  should  not  be  inconsistent 
with  the  agreement,  if  it  contains  any  special  provision  on  the  subject 
BALA  PAITAUHIKAMA  CHEIII  v.  SEETHARAMA  CHETTI,   17  M.  498         ..       345 

(72)  Ss    525,   526 — Arbitration   without  intervention   of   Court — Application 
for  decree  in  terms  of  award — Denial  of  submission  to  arbitration  and 
genuineness  of  award  — An  appeal  lies  against  a  decree  passed  upon  an 
award  under  Civ.  Pro.  Code,  ss.  525,  526  when  the  cause  shown  against 
the  filing  of  the  award  has  denied  the  submission  to  arbitration  and  the 
genuineness    of    the    award.     HUSANANNA    v.    LINGANNA,    18    M     423 
(F.B.)  ..644 

(73)  &      S32 — Chap     XXXIX — Suit    properly    brought    under — Promissory 
note — Contemporaneous   tollateral  agreement   consistent  wifa   the  terms 
of  the  promissory  note — The  plaintiffs  advanced  money   to   defendant 
for  the  supply  of  certain  goods.     On  defendant's  failure  to  supply  the 
goods,  plaintiffs  pressed  for  repayment  and  a  promissory  note  payable 
on   demand   for   the   amount    due   was   executed,   at    the    same    time   an 
agreement  was  entered  into  by  defendant   to  liquidate  the  amount  due 
on   the  promissory  note   by   fortnightly  consignments,   the   consignment 
to  be  made  within   fourteen  days  of   the  date  of  the  promissory  note 
On  defendant's  failure  to  send  the  consignments  as  promised  a  suit  was 
brought  under'Ch.  XXXIX,  Civil  Procedure  Code — Held,  that  the  suit 
was  rightly  filed  under  Ch    XXXIX  that  the  agreement  to  liquidate  the 
amount   due   by   fortnightly   consignments   was  a  collateral   undertaking 
consistent  with  the  existence  of  the  note  containing  an  absolute  promise 
to   pay,   that    such   collateral   agreement   was   no  answer   to   the   suit   on 
the   promissory    note    and    that    the    plaintiff   was    entitled    to    a    decree. 
SIMON  v.  HAKIM  MOHAMKD  SHERIFF,  19  M.  368  . .       062 

(74)  S.  539 — Whether  a  suit  to  remove  a  trustee  to  a  charitable  trust  lies 
Under  the  section. — A  suit  to  remove  a  trustee  to  a  charitable  trust  does 
not  He  under  s.  539  of  the  Code  of  ( 'wil  Procedure.    Per  Shephard.  J, — 
The   language   of   section   539  is   in   part   1>orrowed    from    52   Geo.    Ill, 
cap.  iCi   (Sir  Samuel  Romilly's  Act)  and  the  decisions  upon  thatr statute 
#re  in  a  measure  reproduced  in  the  section      S.  539  should,  accordingly, 
be  construed  in  the  light  of  the  decisions  on  that  statute,  so  far  as  they 
are  applicable*  to  the  language  of  the  section,  and  the  statute  having 
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from  the  first  been  held  to  be  inapplicable  to  cases  in  which  the  hostile 
removal  of  a  trustee  is  required,  s  539  is  likewise  inapplicable  in  such 
cases  UANI.ASAMI  NMLKAN  v.  VAHADAPPA  NAICKAN,  17  M. 
46-2  (F.B.)  321 

(75)  S,  544-7'  dny  ground  common  to  all  the  plaintiffs  or  to  all  the  defen- 
dants- S  544  of  the  Civ  Pro  Code  presupposes  a  common  ground  of 
decision  affecting  property  in  which  both  those  who  have  appealed  and 
those  who  have  not  appealed  have  an  interest  direct  or  indirect.  Thus  a 
District  Judge  has  no  power  under  this  section  to  reverse  the  decree  of 
a  lower  Court,  given  for  a  plaintiff  in  favour  of  a  defendant  who  did 
not  appeal  and,  in  respect  to  property  in  which  the  other  defendants  who 
did  appeal  disclaim  all  interest  SYLD  HUSSAIN  v  MADA  KHAN,  17 
M  265  [H^ 

(7")  *> »  Soo,  584  (r) — No  application  for  re-hearing — Power  of  J-liah 
Court  to  interfere — \\here  an  appeal  was  heard  ex  parte  by  a  Lower 
Appellate  Court  and  the  decree  of  the  C  ourt  of  first  instance  reversed 
in  the  absence  of  the  respondent,  on  whom  notice  of  appeal  had  not 
been  duly  served  and  who  was  not  aware  of  the  proceedings  till  after 
the  time  for  applying  foi  a  re-hearing  under  s  560  and  Limitation  Act, 
sch  II,  art  109,  had  expired  — Held,  that  the  High  Court  in  second 
appeal  had  power  to  mterfeic  under  s  584  (r),  Civ  Pro  Code  BAIAJI 
RAIT  \  SIIHABHOY,  IQ  M  414  '  904 

(77)  S\v     502,  566 — Order  of   remand  when   leyal — Duty   of   slppellale   Court 
when    addition    of   parties    and    amendment    of    issue*    is    necessary — lii 
a   suit    by   mortgagees   lo   redeem    a   prior  mortgage   issues  were    framed 
and  tried  and  disposed  of  in   favour  of   the  plaintiffs  as  to  the  questions 
whether    the     plaintiffs'    mortgage     was    \alid,    >\hcthei     the     mortgage 
sought   to  be   redeemed   had   been  discharged,   and  whether  the   suit   was 
barred  by  limitation,  the  Court  of  first  appeal  was  of  opinion  that  these 
questions    had    not    been    properly   considered,    and    set    aside    the    decree 
for   the   plaintiffs   and   directed   that   a   fresh   trial   be   held,   certain    fresh 
parties    being    brought    on    the    record  — Held,     (j)     that    the    order    of 
remand   was   illegal;    (2)    that   the   Lower   Appellate   Court    should   have 
joined    the    persons    necessary    for    the    suit    and    should    ha\e    so    alien  d 
or   added    lo   the    issues    as    lo    raise    all    questions    properly    arising    and 
should  have  referred  them  for  trial  to  the  Court  of  first  instance.     KPLU 
MULOCHKKI  NAYAR  v    CHENDU,    19  M    157  815 

(78)  vS\r     562,    566   and    582 — Order    made    on    appeal    to    amend    plaint — On 
appeal   from  the  decision  of  the  District  Munsif  111   favour  of   the  plam- 
hffs,  in  a  suit  for  the  recovery  of  rent,  the  District  Judge  set   aside  the 
decree    of    the    Lower    Court,    ordered    a    new    trial,    and    directed    the 
amendment  of   the  plaint   by  inserting  the  exact  boundaries  of   ihe  land 
on    which    the    plaintiffs    claimed    Ihe    rent  — Held,    lhal    the    order    foi 
amendment   of    the   plaint    was   bad  under   s    562  of   the   Code   of    Civil 
Procedure,    since    the    original    Court    had    not    '  disposed    of    the    suit 
upon   a   preliminary   point,'   and   that   it   was   likewise   bad   under   s    582, 
since  there  had  been  no  dispute  as  to  the  boundaries  of  the  land  before 
the    original    Court      Tf    ihe    information    was    necessary,    the    District 
Judge    should    have    sent    down    an    issue   on    ihe    point    for    trial    under 

s    566  of   Ihe  Code.     KHISHNAYA   NAVADA  v    PANCHU,    17   M     187          .        128 

(79)  .Vj    562,  569,  578 — Order  of  remand — Irregularity  affecting  the  merit* 
— Where    a    District    Court    reversed    ihe    Dislncl    Munsif's    decree    and 
remanded    the    case    foi     a    revised    finding    on    the    merits  — Held,    thai 
this   procedure   was  ultra  vires  and   illegal  — field   fmther,    that   as   the 
irregularity    might    have    affected    the    merits    of    the    case,    s     578,    Civ 
Pro    Code,  was  inapplicable      MAL.LHCAKJUNA  v    FATHANKFNI,  19  M    470 

(80)  Ss    562,    588,    590,    591 — Order   of   remand — Right    of   appeal — On    an 
appeal   from   a   decree   of   a   Disli  ict    !Munsif,   il   appeared    that    he   had 
decKled*all  the  issues  framed  in  the  suit,  but  in  the  opinion  of  the  Dis- 
trict   Judge    he    had    Based    his    judgment    upon    evidence    improperly, 
taken.     The    District    Judge    remanded    the   case    to    be    retried,    arid    in 
(h$  event  a  decree  was  passed  dismissing  the  suit  which,  was  affirmed 
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on  appeal  by  the  Subordinate  Judge :  Held,  on  second  appeal,  that 
the  order  of  remand  was  illegal  and,  although  it  had  not  been  appeal- 
ed against,  the  subsequent  proceedings  should  be  treated  as  non-existent, 
and  the  appeal  to  the  District  Court  should  be  remanded  to  be  dis- 
posed of  in  accordance  with  law  SUBBA  SASTRI  v.  BALACHANDRA 
SASTRI,  18  M.  421  643 

(81)  5".   566 — Remand  for  trial  of  a  new  issue — Malabar  law — Mapillas. — 
The  karnavan  of  a  tarwad  in  Malabar  sued  to  recover  property  acquir- 
ed by  his  sister    (deceased)    and  now  in  the  occupation  of   the  defen- 
dants, her  children.     The  parties  were  Mapillas.     The  defendants  plead- 
ed   (i)    that   the    property   had    been    given    to    them    and    their    mother 
jointly;   (li)   that  their  mother  was  not  governed  by  Marumakkatayam 
law.     The    Court    of    first    instance    found    the    first-mentioned    plea    to 
be  good   and   dismissed   the   suit,   and   also   found   that    the   family   was 
governed    by    Marumakkatayam    law.     The    Court    of    first    appeal    dis- 
sented from  the  above   finding  as  to  the  first  plea,  and,  without  decid- 
ing  the    second   point,    remanded   the    case    for    the    trial   of    a    general 
issue  as  to  the  mode  of  devolution  of   self-acquired  property  in  Maru- 
makkatayam   Mapilla    families    in    North    Malabar,    and    ultimately    it 
dismissed    the    suit,    ruling   that    in    Marumakkatayam    Mapilla    families 
the   self-acquired   property   of   a    female   descends   to   her   children   and 
does  not  fapse  on  her  death  to  her  tarwad: — Held,  that   the  order  of 
remand   was   not   one   which   should   have   been   made   under   Civ.   Pro 
Code,  s.  566,  and  the  proceedings  taken  under  it  were  irregular      Obser- 
vations   as   to    the    law    applicable    to    Mapillas      ILLIKA    PAKRAMAK    v. 
KUTTI  KANHAMAD,   17  M.  69^4  M  L.J.   14 

(82)  S*     583 — Execution    of    decree — Payment    of    decree    amount    by    a/*e 
defendant — Reversal  of  decree  on  appeal  by  another  defendant — Right  to 
refund. — In  a  suit  for  rent,  together  with  interest  thereon,  brought  by  a 
mortgagee  against  a  tenant  in  occupation  of  the  mortgage  premises,  one 
claiming  title   against   the   mortgagee   was   joined   as   second   defendant 
The  suit  was  dismissed  in  the  Court  of  first  instance,  but  the  Court  of 
first  appeal  passed  a  decree  as  prayed  in  the  plaint ;  and  in  execution  the 
principal  amount  of  the  rent  claimed,  which  had  been  paid  into  Court  by 
the   first  defendant  with  the  request  that  it   should  be  paid  out  to  the 
person  entitled  to  it,  was  paid  over  to  the  plaintiff      The  first  defendant 
preferred   a    second   appeal    against    the    decree,    so    far    as    it    awarded 
interest    and    costs ;    this    second    appeal    was    dismissed.     The    second 
defendant,  however,  preferred  against  the  entire  decree  a  second  appeal 
which  was  successful,  and  the  High  Court  dismissed  the  suit  throughout. 
On  an  application  by  the  first  defendant  for  refund  of  the  money  paid 
by  him  as  stated  above : — Held,  that  the  applicant  was  not   entitled  to 

the  refund  claimed      KASSIM   SAHIB  v    Luis,   17  M.  82  . .         56 

(83)  S.      584 — Landlord      and      tenants — Ulavadai      mirasidars — Permanent 
tenancy — Lease  by  temple  trustee — Long  possession — Necessity  for  leasv 
presumed — Inference  to  be  drawn  from  documents,  question  of  law. — 
In  1813  the  manager  of  a  temple  gave  a  permanent  lease  of  one-half  of 
certain  lands  to  C,  the  ancestor  of  the  defendants  i  to  14,  and  the  other 
half  to  N      In  1820  N  transferred  his  share  to  V,  the  son  of  C      In  1831 
V  and  S,  the  ancestor  of  the  other  defendants,  addressed  a  petition  to 
the    Collector,    the    then    manager    of    the    temple.     In    1832    V    and    S 
executed  a  fresh  lease  and  a  security  bond  in  favour  of  thte  temple,  in 
both  of  which  documents  V  and  S  were  described  as  Ulavadai  mirasi- 
dars,  that  is,  persons  with  an  hereditary  right  to  cultivate.     There  was 
no  evidence  adduced  to  prove  for  what  purpose  the  lease  of   1832  was 
executed,  but  the  defendants  held  possession  as  tenants   from   1832  to 
date  of  suit : — Held,  that  the  wards  '  Ulavadai  mirasidars '  used  in  the 
deeds  of  1832  as  describing  the  tenants  denoted  that  they  were  persons 
with   hereditary   right    to   cultivate,   and   that   the   lease   was   therefore 

.of  a  permanent  nature : — Held  also,  that  after  ifhe  lapse  of  so  great  a 
period  of  time,  the  Court  would  presume  under  the  circumstances,  that 
the  original  grants  were  made  for  a  necessary  purpose  and  were  binding 
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on-  the  temple  • — Held  further,  that  the  proper  inference  to  be  drawn 
from  the  terms  of  a  document  is  a  question  of  law  within  the  meaning 
of  s  584,  Civ.  Pro  Code,  and  can  be  considered  in  second  appeal 
CHOCKALINGAM  PILLAI  v  MAYYANDI  CHETTIAR,  19  M  485=6  M  L  J.  247 

(84)  Ss    586,   588   (28) — Contract — Continuing  breath — Limitation — T,  who 
was  the  uncle  of  the  first  defendant  and  the  father  of  the  second  defend- 
ant, agreed  with  C  to  sell  certain  land  to  him  for  consideration  received 
and  to  cause  the  land,  then  standing  in  the  name  of  a  third  party,  to  be 
registered  in  C's  name      It  was  further  agreed  that  if  T  failed  to  convey 
and  cause  the  change  of  the  revenue  registry,  T  should  return  the  pur- 
chase money      C  was  put  in  possession,  but  in  1890  the  second  defendant 
conveyed  the  land  to  one  M  who  ejected  C  — Held,  that  the  right  of 
appeal  conferred  bys    588,  Civ.  Pio    Code,  is  not  controlled  by  s    586, 
that  the  breach  did  not  occur  prior  to  November   1890  and  that  the  suit 
was  not  barred      CHINNATAMBI  GOUNDKN  v    CHINNANA  GOUNDEN,  19  M 

391  .       978 

(85)  Sj   588  (17,  589 — Appeal  from  insolvency  order — Act  VII  of  1888,  j    56 
— Act  X  of  1888,  s.  3,  cl    (a). — Bearing  in  mind  that  s    589  o£  the  Cock- 
of   Civil  Procedure  was  passed  to  regulate   the  appellate  jurisdiction   in 
appeals  from  orders,  the  words  '  Court  subordinate  to  that  Court1  in  s   j 
of  Act  X  of  1888  must  be  construed  with  reference  to  its  appellate  juris- 
diction     Consequently  a   District   Court  has  no  jurisdiction   to  hear   an 
appeal  from  an  order  in  insolvency  matters,  in  a  case  where  it  has  no 
jurisdiction   to   hear   an   appeal   in   the   suit   itself,   as   when    the   subject- 
matter   of   the   suit   is   more   than   Rs    5,000   in   value      VENKATRAYER  v. 
JAMBOO  AYYAN,  17  M    377=3  MLJ    97  261 

(86)  S    588,    cl    28- — Appeal   against    order   of   remand — binding    of   fact — 
Letters  Patent,  s    15  —  \\hcre  art  appeal  is  preferred  against  an  appellate 
order   under   s    588,   Civ    Pro     Code,   the   finding  of    fact   by   the   Lgwer 
Appellate    Court    is    conclusive    as    between    the    parties    on    the    proper 
constiucLioii   of    ss    584   and    588,    Ci\     Pro     Code      There   is   no   appeal 
under  the  Letters  Patent,  s    15,  against  an  order  of  a  single  Judge  passed 
under    Civ     Pro     Code,    s     588,    cl     J8      VKNC.ANAYV\N    \      RA.MASAMI 
AYYAN,   19  M    422=4  M  L  j    263  1000 

(87)  Sj   596,  598,  599 — Limitation  Act — Act  XV  of  1877,  s    7,  12  sch    II  art 
177 — Application  to  admit  appeal  to  Privy  Council — Disability  by  reason 
of   minority — Deduction    of    time. — In    1885    the    High    Court    in    appeal 
passed  a  decree  to  which  a  minor  under  the  Court  of  Wards  was  a  party 
Having  attained  his  majority  in  1894,  he  sought  to  appeal  to  Her  Alajesly 
in  Council  and  presented  an  appeal  within  six  months  of  the  date  when 
he  attained  majority      On  an  application  under  Civ    Pro    Code,  s    598  — 
Held,  that  the  application  was  barred  by  limitation      THURAI  RAJAH  v 
JAINILABDEEN  ROWTHAN,   18  M    484  688 

(88)  .S"    608 — Order   for  security    to    be   furnished    by   respondent    in   Privy 
Council — Order  made  after  decree  appealed  against — Liability  for  mesne 
profits  of  persons  giving  security  — The  present  plaintiff  purchased  land 
brought  to  sale  in  execution  of  a  decree  and  was  put  in  possession      The 
sale  was  set  aside  by  the  High  Court  and  the  purchaser  was  ousted      He 
pref cried  an  appeal  to  the  Privy  Council,  and  the  High  Court  directed 
that  security  be  given  for  the  mesne  profits  and  the  due  delivery  of  the 
property  without  waste  in  the  event  of  the  appeal  being  successful      The 
present  defendants   furnished  security  and   executed  a  document   under 
which  the  plaintiff  who  had  succeeded  in  the  Privy  Council,  now  sued  to 
epforce  his  rights.     It  appeared   that  after   the*  date  of   the  instrument 
above  mentioned  a  payment  was  made  from  the  income  of  the  property 
in  satisfaction  of  a  decree  obtained  by  the  Zemindar  against  the  present 
plaintiff  for  arrears  of  poruppu  previously  accrued  clue  — Held,  d)   thai 
the  order  of  the  High  Court  requiring  security  to  lie  furnished  was  not 
ultra  vires  and  that nhe  instrument  above  mentioned  was  enforceable; 
(2)   that  the  defendants  who  had  given  no  personal  guarantee  were  riot 
competent   to   put  an   end   to   the   security   under   the   provisions   of   the 
Contract  Act  relating  to  revocation  of  a  surety;   (3)   that  on  the  right 
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construction  of  the  instrument  the  period  for  the  profits  of  which  the 
defendants  were  chargeable  was  that  between  the  date  of  the  instrument 
and  the  date  of  the  decision  of  the  Privy  Council;  (4)  that  the  defend- 
ants should  be  credited  with  the  amount  paid  in  satisfaction  of  the 
decree  for  poruppu.  NARAYANAN  CHETTI  v.  ARUNACHELLAM  CHETTI, 
19  M.  140  . .  ^02 

(89  .V.  622 — Land  Acquisition  Act — 'Act  X  of  1870,  ss.  3,  24,  25,  29  and  34 — 
'  Material  irregularity ' — Mistake  in  regard  to  the  principal  of  calculation 
of  the  value  of  the  land  acquired. — If  a  Judge  and  assessors,  sitting  to 
determine  the  amount  of  compensation  to  be  awarded  for  land,  acquired 
under  the  Land  Acquisition  Act  of  1870,  have  refused  to  take  into  con- 
sideration any  of  the  matters  prescribed  by  s.  24  of  that  Act,  or  have 
improperly  taken  into  consideration  any  of  the  matters  prohibited  by 
s.  25  thereof,  such  procedure  would  amount  a  material  irregularity  in  the 
exercise  of  their  jurisdiction,  ami  would  justify  the  intervention  of  the 
High  Court  under  s.  622  of  the  Code  of  Civil  Procedure.  Having  regard 
to  the  definition  of  'land*  contained  in  s.  3  of  Act  X  of  1870,  there  is 
nothing  illegal  in  a  Judge  taking  into  account  the  value  of  works  on  the 
land  which  make  it  suitable  for  a  salt  factory;  and  even  if,  in  making 
his  estimate  of  the  market  value  of  the  land,  he  took  into  consideration 
the  price  paid  for  neighbouring  pans,  and  was  in  error  in  so  doing,  his 
mistake  would  be  only  one  concerning  the  principles  of  \aluation  and 
not  an  irregularity  in  the  exercise  of  jurisdiction  JOSEPH  v  THE  SALT 
COMPANY,  17  M.  371  .257 

(90)  5".  622 — Power  to  call  for  record  of  cases  not  appealable  to  High  Court 
— When  a  Court  can  be  said  '  to  have  acted  in  the  exercise  of  its  juris- 
diction illegally  or  with  material  irregularity ' — A  District  Judge  disposed 
of  some  suits  on  a  point  taken  by  himself  on  appeal,  without  affording 
the  parties  an  opportunity  of  proving  what  was  necessary  to  meet  the 
point,  and  admitted,  other  appeals  after  they  had  become  time  barred : — 
Held,  that  where  a  Subordinate   Court,  having  applied  its  mind  to   a 
question  of   law  or  procedure,  arrives  at  an   erroneous   decision,   such 
decision  is  not  by  itself  any  ground  for  the  exercise  by  a  High  Court  of 
the  powers  given   by   s.   622  of    the   Code   of   Civil   Procedure : — Held, 
further  (BEST  and  OAVIES,  JJ.,  dissentientc),  that  the  ca^e  contemplated 
by   the   words   '  act     .     .     .     illegally   or   with   material   irregularity '    in 
s   622  of  the  Code  of  Civil  Procedure  is  that  of  a  perverse  decision  on 
a  question  of  law  or  procedure,  a  decision  being  perverse  where  it  is  a 
conscious  departure   from  some  rule  of  law  or  procedure      Per  BKSI,    f. 
— The  words  in  question  of  s.  622  of  the  C.odc  are  applicable  to  illrgali- 
ties  or  irregularities  which  are  the  result  merely  to  ignorance  of  law  or 
carelessnrss,  and  the  disposal  of  a  suit  on  a  point  taken  by  the  Court  it- 
self on  appeal,  without  affording  the  parties  an  opportunity  of  proving 
what  is  necessary  to  meet  the  point,  is  an  irregularity  in  procedure  within 
the  meaning  of  s.  622,  and  that  the  inadvertent  admission  of  an  appeal 
that  is  time-barred  is  an  illegality  in  procedure  within  the  meaning  of 
that  section.     Per  DAVIFS,  J. — The  clause  of  s.  622  in  question  is  applic- 
able only  to  errors  of  procedure,  and  it  is  not  in  every  case  that  the 
High  Court  would,  in  the  exercise  of  the  discretionary  power  granted  it 
by    the   section,   interfere   in   revision.     The   interference   would   lie  con- 
fined  to   cases   where    the    illegality   or    irregularity    was    such    as    had 
occasioned  or  might  occasion  a  substantial  failure  of  justice,  as  in  the 
present  case.    KRISTAMMA  NAIDU  v.  CHAPA  NAIDIT,  17  M.  410  (F.B.)  . .       284 

(91)  S.  623 — Reznew  of  judgment  on  second  appeal — Alleged  discovery  of 
new  and  important  documentary  eindence — In  a  suit  on  a  mortgage  it 
was  held  by  the   Lower  Appellate  Court  and  by  the    High   Court    on 
second  appeal  that  the  properties  comprised  therein  were  under  attach- 
ment at  the  time  of  its  execution,  ajid  that  it  was  accordingly  void  under 
Civ.   Pro.    Code,    s.   276,   as   against   the   claims6' of    judgment-creditors 
enforceable  under  the  attachment.      The  plaintiff,  who  was  the  appellant 
on  second  apncal,  sought  a  review  of  the  judgment  pronounced  therein 
dn  the  groUmi  of  the  dittavery  of  new  and  important   documentary 
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evidence  from  which  it  would  appear  that  the  properties  in  question  were 
not  under  attachment  at  the  date  of  the  mortgage  — Held,  that  the  appli- 
cation for  review  could  not  be  entertained  for  the  reason  that  the  ground 
relied  upon  could  not  be  successfully  relied  upon  on  a  second  appeal 
RARU  KUTTI  v  MA  MAD,  18  M.  480  685 

(92)  S   649 — Provincial  Small  Cause  Courts  Act — Act  IX  of  1887,  s   35  (i) 
— Withdrawal  of  powers — Civil  Courts  Acl — Act  III  of   1873   (Madras), 
s  28 — See  ACT  III  OF  1873  (CIVIL  COUHTS,  MADRAS),  19  M    445 

(93)  S    652 — See  HIGH  COURT,  18  M    236 

Civil   Procedure  Code  Amendment  Act   (VII   of   1888). 

S    56— See  Civ    PRO    CODL   (Acr  XIV  or    1882),   17   M    377 

Civil    Procedure   Code   Amendment   Act   (V   of    1894) 
See  Civ  PRO.  CODE  (ACT  XIV  OF  1882),  18  M    477 

Cocoanut  Trees. 

See  ACT  I  OF  1887  (MALABAR  CoMPENbAjrnN  MJR  TLNANIS  IMPROVEMENTS), 
18  M  407 

Common  Gaming  House. 

See  ACT  III  OF  1889  (MADRAS,  TowNh  NUISANCLS),    iH  M    46 

Companies    Act    (X    of    1866) 

V  4 — Unregistered  association — Mortgage,  illegality  of — estoppel — In  i86H, 
the  Madras  Hindu  Mutual  Benefit  Permanent  I7und  was  created  foi  the 
purpose  of  enabling  Hindus  to  assist  one  another  and  invest  their  savings 
chiefly  on  landed  property,  and  the  doing  all  such  other  things  as  are  in- 
cidental or  conducive  to  the  attainment  of  the  above  objects  By  the 
rules  of  the  said  fund,  which  was  not  registered  under  the  Indian  Com- 
panies Act  X  of  1866,  it  was  provided  that  the  members  should  pay 
subscriptions  at  the  rate  of  RB  2-8-0  per  share  per  mensem  ior  seven 
years  from  the  date  of  admission  and  that  the  end  of  the  seven  years 
Rs  250  shall  be  paid  in  full  discharge  of  each  share  It  was  further 
provided  that  sulisci  ibcrs  shall  be  entitled  to  borrow  money  from  the 
said  fund  at  interest,  that  a  reserve  fund  be  formed  and  distributed  once 
every  five  years  to  the  subscribers  and  that  surplus  collections  be  dis- 
tributed among  the  subscribers  annually  In  1868  defendant's  father 
borrowed  money  on  mortgage  fiom  the  fund  in  accordance  with  the 
rules,  and  the  amount  was  admit ledly  due  at  the  time  of  suit  The  fund 
was  wound  up  under  an  order  of  the  High  Court,  dated  I5th  September 
1877,  during  the  lifetime  of  defendant's  father,  who,  however,  took  no 
active  part  in  those  proceedings  It  further  appeared  that,  on  the 
execution  of  the  mortgage,  the  defendant's  father  (the  mortgagor)  took 
a  lease  from  the  mortgagees  of  the  houses  mortgaged  and  retained  pos- 
session of  them  as  tenant  — Held,  that  the  association  had  for  its  object 
the  acquisition  of  gain,  that  as  the  association  consisted  of  more  than 
twenty  members  and  \\as  not  registeied,  its  formation  was  forbidden  by 
the  Indian  Companies  Act  X  of  1866,  s  4,  that  the  suit  mo  1 1  gage  having 
for  Us  object  the  cairying  out  of  the  ilkgal  purpose  of  the  association 
was  an  illegal  tiansaclum  and  that  the  suit  must  fail  -Held  further,  that 
the  defendants  were  not  estopped  from  setting  up  the  plea  of  illegality 
cither  by  the  order  of  1877  or  hy  reason  of  their  predecessoi  in  title 
having  attorned  to  the  fund  MADRAS  HINDI*  MUIHAI  HI-NLHI  PF.NMA- 
NFNT  FUND  v  RAGAVA  CHFI  n,  19  \f .  200  844 

Companies   Act   (VI    of   1882). 

(i)  \  4 — Illegal  association — #«n»rjr  tarrird  on  for  the  purpoM'  of  yam  — 
Persons  more  than  twenty  in  number  paid  each  a  certain  sum  monthly  to 
a  stake-holder  The  sum  total  of  the  subscriptions  was  then  paid  ON  ei 
as  a  loan  free  of  interest  to  one  of  the  subscribers  chosen  b>  casting  lots, 
and  he  was  thereupon  required  to  execute  a  bond  with  a  surety  obliging 
him  to  continue  his  monthly  subscriptions  to  ihe  end  of  the  period  for 
which  the  arrangement  was  agreed  to  hold  good— that  period  being  as 
many  months  as  thc^c  were  subscribers  The  bonds  in  question  were 
executed  in  favour  of  the  stakeholder  and  the  subscribers  A  suit  was 
brought  on  one  of  such  bonds  to  recover  the  amount  payable  for  sub£- 
cripudn  an  account  of  the  period  subsequent  fo  its  execution  :~ 
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that  the  obligees  carried  on  business  which  had  for  its  object  the  acquisi- 
tion of  gain  within  the  meaning  of  Companies  Act,  1882,  s.  4,  and 
accordingly  constituted  an  illegal  association  and  that  the  suit  was  not 
maintainable.  RAMASAMI  BHAGAVATHAR  v.  NAGENURAYYAN,  19  M.  31=5 
M.LJ.  275  . .  726 

(2)  5.    182 — Notices-— Loan    Society — Liquidation — Previous   ivithdrawal    of 
member — Construction    of    rules — Distribution    of    assets. — One    of    the 
articles   of   association   of    a    registered    Loan    Society    provided    thai    a 
member  who  has  received  no  loan  may  withdraw   from  the  association, 
and  receive  the  amount  at  his  credit  in  calls  minus  the  arrears,  if  any, 
and  interest  due  thereon  on  giving  one*  month's  notice,  such  withdrawals 
to  be  paid  from  the  fn  st  available  funds      The  society  went  into  volun- 
tary liquidation.     By  an  extraordinary  resolution  it  was  resolved  that  the 
assets  be  rateably  divided  among  the  shareholders  who  had  already  with- 
drawn and  those  who  were  still  in  the  fund      The  liquidators  applied  to 
the  Court  under  Companies  Act,  s.   182,  to  determine  the  question  how 
the  assets  should  be  distributed  with  reference  to  the  above  article.    She- 
phard,  J .,  ordered  that  notice  of  the  application  be  given  by  advertise- 
ment on  the  notice  board  of  the   C  ourt  and   in  newspapers,  and  that  a 
copy  be  posted  at  the  society's  office  * — I/eld,  affirming  tkc  judgment  of 
Shephard,  J  ,  that  those  meml>crs  who  had  given  notice  of  withdrawal 
under  the  article  quoted  above  were  entitled  to  be  paid  out  of  the  assets 
of  the  society  in  priority  to  the  other  members      ADIPURN\M   PILLAI  v 
D'SENA,  19  M    85  . .       764 

(3)  S.    187 — Power  of  liquidator  after  dissolution   of  tonipany — Suit  on   a 
promissory  note  of   the  defendant  in   favour  of  a  company      The  note 
was   payable    to   the   company   or   order      The    company    had    gone    into 
liquidation  and  a  liquidator  had  been  duly  appointed.     The  plaintiffs  had 
purchased,  together  with  certain  other  assets  of  the  company,  the  note 
sued   on,   but    did    not    obtain    the    liquidator's   endorsement    of    the    note 
until  after  the  dissolution  of  the  company  was  completed  — Held,  that 
the  liquidator  had  no  power  to  endorse  the  note  to  the  plaintiffs      RAMA- 
CHANDRA  RAI*  v.  KAXDASAMI  CHEIFI,  18  M.  498  .         698 

(4)  .V.  214 — Application  against  directors  for  refund   i>f  money   improperly 
distributed — Limitation  Act,  sch    II,  art    yb—Alitfetttaiue. —  An  applica- 
tion was  made   in    1894  under   Indian   Companies   Act   of    1882,   s    214, 
by   an   official   liquidator   appointed    in    1801,    praying   that    the   directors 
of  the  company  in  liquidation  be  ordered  to  pay  over  to  him  a  sum  of 
money  which  had  been  improperly  distributed  among  the  shareholders- 
— Held,  that  the  application  was  not  barred  by  limitation      RAMASAMI 

v.  STREERAMULU  CHFTI,   ig  M     149  .         809 

Compensation. 

(1)  See  Civ    PRO    CODE   (Acr  XIV  OF  1882),   17  M    371 

(2)  See  LIMITATION  ACT   (XV  o*   1877),   19  M.  80 

Compromise. 

See  LIMITATION  ACT   (XV  OF  1877),   18  M.  38. 

Confessions. 

Of  Co-accused — Corroboration — Material  particulars — Evidence  Ait,  s  30 — 
Abetment — Penal  Code,  s.  109 — Where  the  only  evidence  against  two 
prisoners  accused  of  murder  directly  implicating  them  in  the  commission 
of  the  crime  consisted  of  confessional  statements  made  by  them  before 
the  committing  Magistrate,  which  were  subsequently  retracted,  and  the 
statements  in  such  confessions  were  corroborated  in  material  particulars 
by  other  evidence  on  the  record : — Held,  that  the  evidence  was  suffi- 
cient to  support  a  conviction.  QUEEN-EMPRESS  v  RARU  NAYAR,  19  M. 
482=2  Weir  745  •  - 

Consideration.  • 

(1)  SefCiv.  PRO.  CODE  (Acr  XIV  of  1882),  17  M*3«2,  18  M.  189 

(2)  See- CONTRACT  ACT  (IX  OF  1872),  19  M.  398. 
Constructive  Notice.  » 

See  PAwrm»Bttip,  19  M.  471. 
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(1)  Continuing  Breach — Limitation— Civ    Pro    Code,  ss    586,  588   (28) — Sec 
Civ    PRO    CODE   (ACT  XIV  of   1882),   19  M    391 

(2)  Executory    contract    involving    personal    considerations — Assignment — 
Contract    consisting    of]  distinct    contracts    zuith    separate    parties — Aftr- 
joinder  of  the  parties  as   defendants  in   one  suit — Grant  of  relief   that 
ivos  not  prayed  for — Damages — Liquidated  rate  of  damages  applicable 
to    ceftain   specified    breaches    of    contract    only — Seven    salt    manufac- 
turers, the  defendants,  contracted  with  A  to  manufacture  and  store  in 
their   factory  in  the   name  of   and   for   the   benefit  of   A    such   quantities 
of  salt  as  he  might  require  them   to  manufacture  each  season  for  seven 
years,  in  consideration  of  A's  paying  them  at  the  rate  of  Rs    ii-8-o  per 
garcc    of    salt,    four    months'    credit    after    each    delivery    being    allowed 
to  A,  and  of  his  paying  Ciovernmi-nt    taxes  and   dues,   and  executing  all 
but  petty  repairs  in   the  defendants'   factory      B  was  a  party  with  A  to 
the  contract  though  ho  was  not  cxpiessly  mentioned  therein       \  assign- 
ed his  share  in  the  contract   to  (        B,  as  first  plaintiff,  and  C,  as  second 
plaintiff,  brought  a  suit  against  the  defendants  alleging   that   the   defen- 
dants hart   tailed   to    fulfil   their   part   of   the   contract   during   the   second 
yeai    of   its  continuance    ( iHH6)    and   praying    (i)    that   all   the  defendants 
l>e   directed    to    deliver    Lo    the   plaintiffs   the    salt   collected    during    1886, 
(2)    that  defendants  2,  4  and  7   should  be  held  liable   for  any   damages 
plaintiffs  might    suffer   through    a    fall   in   the   price   of    salt      The   Court 
of  first  instance,  having  held  that   the  contract  contained  seven  separate 
and  distinct  contracts,  each  defendant  having  contracted  with   reference 
to   his   own   pans   only,    decreed    (i)    that    the    seven    defendants    should 
pay  damages  at  the   rale  of   Rs    5-12-0  per  garce   for  the   salt  collected 
by   each    during   the   years    1886    to    1889,    leaving   the   quantity   to    be   as- 
certained in  the  execution  of  the  decree  ,    (2)   that  the  defendants  should 
pay    the    plaintiffs'    costs      On    appeal    the    District    Judge    modified    the 
decree   by   fixing  the   r?lc   of   damages   at   Rsi   4S-JO-O   for  each   garce  of 
salt- — Held,   on    appeal,    (i)    that    A    was    not    competent    to    assign    his 
interest    in   the  contract   to    the   second   plaintiff,    since   the   contract   was 
based  on   personal   considerationsvand   that    the   assignment   of    it   as   an 
executory  contract   was   invalid   without   the  consent  of   the   defendants  , 
(2)    that   the  suit  was  had   for  misjomder,  since  the  case  of  each  defen- 
dant,   as   a    party   to   a   distinct   contract,    should    be    decided    on    its   own 
merits,    (3)    that   the  decrees  of  the  Lower  Courts  were  bad  m  making 
all  the  defendants  jointly  and  severally  liable  for  costs,  and  for  damages 
for  other  years  than   the  year   1880,  and   in  not  ascertaining  the  amount 
of  damages  payable  by  each  defendant ,   (4)  that  the  measure  of  damag- 
es WAS  what  the  plaintiffs  had  lost  by  the  breach  of  contract,  but   thai 
the   Lower    Appellate    Court   was   wrong   in   applying   the    rate    fixed   on 
this    principle    to    each    defendant    without    ascertaining    the    particular 
nature  of  the  breach  of  which  each  defendant  was  guilty      NAMASIVAYA. 
GURUKKAL  v    KADIR   AMMAL,   17   M    108=4  M  L  J    31  nS 

(3)  Promissory    note    or   bond    evecutcd   in   foreign    State — Liability    deter- 
mined  by    lex    loci    contractus — Suit    upon    consideration    for    the    docu- 
ment— Lex  fon — Where,  according  to  the  lev  loci  contractus,  a  promis- 
sory  note   or   bond   cannot,    in   the   absence   of    registration,   be   a   source 
of  legal  right,  no  action  on  an  unregistered  note  or  bond  can  be  main- 
tained     Whether  a  suit  will  he  up  on  the  consideration  for  the  instru- 
ment  is  a  question  of   procedure,   to   be   governed   by   the   lex  fon,  and 
in  British  India  such  a  claim   must  either  he   stated  "in  the  plaint  as  an 
independent  ground  of  claim,  or  treated  as  such  and  an  issue  taken  at 
trie   first   hearing      PAHNIAPFA   CHETTI   v    PFRIAKARUPPAN    CHETTI,    17 

M    262  181 

(4)  Undue   influence — Acquiescence   by    Conduct — Leave    for   one   year  at   a 
rental9 of  more   than   Rs     100 — Registration — Registration   Act — Act   III 
of   1877,  j.   17 — Transfer  of  Property  Act — Ait  IV  of  1882,  ss    4  and 
107— Where   the  owner  of   certain  land  exchanges  it   for  certain 'other  . 
land,  but  takes  a  lease  for  one  year  of  the  former  land  and  pays  the 
rent   thereof,   and   receives   and   retains   the  ^nts   of    the   land  tie  has 
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Contract — (Concluded) . 

acquired  by  the  exchange,  he  shows  so  complete  an  acquiescence  in  the 
transaction  that  he  cannot  afterwards  have  it  set  aside  on  the  ground 
of  undue  influence.  The  fact  that  such  a  lease  recites  the  fact  of  the  ex- 
change of  the  lands  does  not  evidence  the  exchange,  and  as  such  create  a 
title  in  land.  Nor  does  the  fact  that  the  rent  reserved  under  the  lease  is 
more  than  Rs.  200  create  an  interest  in  land  of  Rs.  100  and  more  in  value 
so  as  to  necessitate  registration  of  the  lease  under  s.  17  of  the  Regis- 
tration Act.  Such  a  lease  falls  under  s.  107  of  the  Transfer  of  Pro- 
perty Act,  the  provisions  of  which  section  are,  by  s.  4  of  the  Act, 
supplemental  to  the  Registration  Act.  SEETHARAMA  RAJU  v.  BAVANNA 
PANTULU,  17  M  275  . .  190 

(5)  See  Civ.  PRO    CODE   (Aci  XIV  OF   1882),   17  M.   12. 

(6)  See  CONIHACT  ACT  (IX  OF  1872),  17  M    9,   17  M    445,  17  M.  480,  17  M 
496. 

(7)  See  CoNrRiuuTioN,  17  M.  78. 

Contract  Act   (IX   of   1872). 

(1)  Contracts    to    buy    and    sell    Government    promissory    notes — If-'hrther 
wagering  contracts  or  uof — Contracts  for  payment  of  different.  c\  only  — 
A    having   on    various    occasions    sold    certain    amoujUs    of    Government 
promissory  notes  to  B,  aggregating  on  the  whole  to  2%  lakhs,  for  deli- 
very on  3Oth  November  1891,  B  on  the  28th  of  November  sold  the  same 
amount   to   A    for    delivery   on    the    3Oth    November.     On    that    day    B. 
through  his  attorneys,  called  upon  A  to  retain   the  '  paper '  contracted 
to  be  sold  by  A  to  B  in  respect  of  that  contracted  to  be  sold  by  B  to  A, 
and  to  pay  the  differences  in  the  prices  of  the  two  contracts  to  B,  and 
subsequently  sued  him   for  the  amount: — Held,  per  DA  VIE:,  J.,  that  B 
had   admitted   that  the  original  contract   sued  on  was   for  payment   of 
differences  only,   and   that   it   was  a  wagering  contract,   and   therefore 
void: — Held,  on  appeal,  per  MUTTUSAMI  AYYAR,  J.,  that  the  above  judg- 
ment should  be  confirmed ;  per  BEST,  J  ,  that  on  the  evidence  it  was  not 
proved  that  at  the  time  of  entering  into  the  original  contract  the  inten- 
tion of  both  parties  was  merely   for  payment  of  differences,   and   that 
consequently  the  contract  was  not  a  wagering  contract,  but  a  valid  one 
VENKATACHELLA  CHKTTI  v.  VENKAIA  SUBBA  RAU,  17  M.  406  .       344 

(2)  S    ii — Specific  Relief  Act — Act  I  of  1877,  s   28 — Contract  relating  to  the 
property  of  an  infant — Decree  for  specific  performance  — The  mother 
and  guardian  of  a  Hindu  minor  entered  into  a  contract  for  the  sale  of 
his  land.     The  vendee  sued  the  minor  by  his  mother  and  guardian  ad 
litem    for   specific  performance,  of   the   contract   and    for   possession      It 
was  found  that  the  contract  was  binding  on  the  minor  :~  -Held,  that  the 
suit  was  maintainable      KRISHNASAMI  v.  SUNDRAPPAYYAR.   18  M.  415=5 

M.  I.   J.  164  "       638 

(3)  .9.  23 — -Champerty — Speiulatii'e  purchase — Public  policy — Limitation  Act 
—Act  XV  of   1877,  s    12 — Delay  in  obtaining  copies  for  the  purpose  of 
appeal — Res  judicata. — In  a  suit   for  land  worth    Rs    2,300  the  plaintiff 
claimed  title  under  a  convc>ance  executed  to  him   by  defendant  No.    i 
shortly  before  suit  in  consideration  ot"  Rs>    250      The  properly  had  pre- 
viously belonged  to  the   father,   since  deceased,  of   the   first   defendant's 
wife  and  her  sister  defendant  No    2.     Shortly  after   Ihc   father's  death 
a    suit    for   maintenance    was   brought    by   his    sistei-in-law    against    his 
widow  and  two  daughters,  in  which  the  then  defendants  alleged  that  the 
property  now   in  question  had  been  given  by  him   to   the  wifr  of   the 
plaintiff's  vendor,  and   the  Court   recorded  a  finding  that  the  gift  was 
valid.     Defendant  No.  2  now  raised  a  plea  that  the  gift  to  her  sister  had 
not  been  accompanied  by  possession  any  was  invalid,  and   she  asserted 
title  in  herself  under  the  will  of  her  mother,  under  which  title  she  had 
been  in  possession  for  ten  years.     The  Court  of  first  instance  passed  a 
decree  for  the  plaintiff,  the  judgment  and  decree  bearing  date c the  2Oth 
of  September.     Defendant  No.  2,  being  desirous  of  appealing  in  forma 
pauperis  applied  for  copies  on  the  following  day.     Stamp  papers  were 
called  for  on  the  28th  of  October,  but  were  not  produced  by  the  jist, 
when  the  'application  was  Mrtick  off  under  the  copyist  rules.    On  the 


GENERAL 

Contract  Act  (IX  of  1872)—  (Continued) 

6th  of  November  a  petition  was  put  in  explaining  the  circumstances 
which  prevented  the  stamps  being  produced  within  the  period  of  three 
days,  and  praying  for  restoialion  of  the  previous  application  — Held,  (i) 
that  the  application  of  the  6th  of  November  must  be  considered  a 
continuation  of  the  foimei  one  for  the  purpose  of  computing  the  time 
allowed  by  the  Limitation  Act  within  which  an  appeal  should  be  pre- 
ferred to  the  District  Court,  (2)  that  the  second  defendant  was  not 
precluded  by  the  proceedings  in  the  former  suit  from  raising  the  plea 
above  referred  to,  (3)  that  the  plaintiff's  purchase,  which  was  fuiind  by 
the  District  Judge  not  to  be  a  champei  Ions  transaction,  was  not  void  as 
being  contrary  to  public  policy  RAMANUJA  AYYANGAR  v  NAKAYANA 
AYYANC.AK,  18  iVI  374  b6g 

(4)  S    23 — Consideration   in   pai  t   illegal — Stifling   a  prosecution — Limitation 
Act-Met  XV  of   1877,   s    22,  sch    Jl,  arts    gi,   120 — Civ     Pro    Code — Aci 
XIV  of   1882,  s    13 — Rc\  judicata — Decree  m  suit  of  small  cause  nature 
— Subsequent    suit    for    declaration       Sec    Civ     THO     CODE    (An    XIV   01 
1882),  18  M    i8g 

(5)  ^      ^A — Marriage     brokage     iontrait — Publu      policy — Hindu     lan> — An 
agreement   to  assist  a  Hindu  for  reward  in  procuring  a  wife.1   is   \  uid  as 
being  contrary  to  public  policy      \AITHYANAIHAM  \    CJANCMRAJU,  17  M 
9=3  M  L  J    132 

(6)  S.  25,  cl   3 — Regulation  V  of  1^04,  j    17 — Powers  of  Agents  to  Court  of 
Wards — Promise  to  pay  a  time-barred  debt — A  Collector  as  agent  to  the 
Court    of    Wards    has    no    authority    to    bind    a    ward    of    the    Court    of 
Wards  by  a  promise  under  Contract  Act,   s    25,  cl    3,  pay  a  debt  which 
is  barred  by  limitation      SURYANAUAYANA  v    NAHENDKA  THATRAZ,  19  M 

-255  883 

(7)  **     3O — Contracts  to  buy  and  sell  Government  promissory   notes — Whe- 
ther   laagering     contract*     or     not — Admissibility     of    oral     evidence     to 
contradict  ike  nature  of  a  contrail  in  writing — Evidence  Act — Act  I  of 
1872,   s    92 —  A,    on    various   occasions,    agi  eed   to    sell    lo    13    (a    sowcai  ) 
certain   amounts   of   Government   of   India   promissory   notes,   amounting 
in  all  to  4}  lakhs  fur  delivery  on  the   Jollowmg  3Oth  of  November      On 
the  28th  of  November  B  agreed  to  sell  and  A  to  buy  4*   lakhs  worlh  of 
the   notes   for   delivery  on   the   3Olh   of   No\  ember      A    did   not   perform 
his    contract    to     sell,     and     B     sued     him     for     damages      amounting     to 
Rs     7,109-0-0,    bring    Ihr    diflVi  encc    l)elv\ein    ihc    price    al    which    he    (B) 
had    agreed    (o    bn>,    and    I  he    puce    a(    which    he    had    agreed    to    sell       A 
denied    that    ihc    tiansaclions    were    bona    fide    contracts    made    in    the 
ordinal  y  way  of  business,  and  plcadtd  I  hat  the  real  contiacl  was  only  to 
pay  differences  as  ascertained  by  the  price  of  ihc  Oiovernmcnl   papei    on 
the  3Oth  of  November,  and  lhal   such  a  contract   being  by  way  of  wagei , 
was  void  undei    s    30  of  the   Indian   Conhaet  Act     Held,  per  Davies,  J  , 
that   neither  parly  intended   bond   fide   pin  chases  and    sales    foi    delivery, 
and  that,  therefoie,  the  contract  wa^  void  as  a  wagering  contract     Held 
on    appeal    (l)     that    the    burden    of    proof    that    the    agieements    wci  e 
wagers,  i  e  ,  that  they  were  not  in  substance  what  thc>   were  in  form,  lay 
on  A,  as  the  party  so  alleging,    (2)    that  oral   evidence   is  admissible  to 
show  that  an  agi  cement  in  writing  to  sell  is  leally  onl>   an  agreement  by 
way  of  wager       (Sep  Indian  Evidence  Act,   s    92)       (3)   Per  Muttusann 
Ayyar    J  ,  that,  it  being  proved  on  the  evidence  that  it  was  the  defend- 
ant's intention  at  the   time  he  contracted  to  sell  to  pay  differences  only, 
the  plaintiff  either  knew  of  this  intention  or  he  did  not        In  the  former 
case,   the   contract   was   a   wager   and    therefore   ^ml,    and   in    the    latter 
there  was  no  contcntus  as  to  a  matter  which  was  of   the  essence  of  the 
contract,  and  therefore  no  valid  contract,    (4)   Per  Best,  J  ,  that  a  con- 
tract is  not  a  wapermg  tonlract  unless  it  is  the  intention  of  both  parties  at 

ithc  time  of  entering  into  thr  contiacl  not  ro  call  for  01  give  delivery 
from  or  to  each  other  and  that  no  such  common  intention  having  been 
proved  the  contract  was  a  valrd  one  ESHOOK  Do'st  v.  VENKATASUtfBA 
KAU,  i1  M.  480  33J 
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(8)  5*    30 — Wagering    contract — Contract    for   differences — A,    on'  various 
occasions,  agreed  to  sell  to  B  certain  amounts  of  Government  of  India 
promissory  notes  amounting  in  all  to  the  nominal  value  of  four  and  a 
quarter  lakhs  for  delivery  on  the  tollowing  joth  of  November.     On  the 
28th  of  November,  B  agreed  to  sell  to  A  Government  of  India  promis- 
sory notes  ot  the  nominal  value  of  four  and  a  quarter  lakhs  for  delivery 
on  the  3Oth  of  November.     A  did  not  perform  his  contract  to  sell,  and 
B  now  sued  to  recover,  by  way  of  damages,  the  difference  between  the 
prices  at  which  A1  had  agreed  to  buy  and  sell.     It  appeared  that  it  had 
been   the   intention   of   both   plaintiff   and    defendant    that    no    delivery 
should   be   made    under   the    agreements   but    that    the    differences   only 
should  be  paid: — Held,  that  the  plaintiff  was  not  entitled  to  recover,  for 
the  reason  that  the  agreement  sued  on  was  void  under  Contract  Act, 
s.  30,  as  being  a  gambling  transaction      KSHOOR  T)oss  v.  VRNKATASUBBA 
RAU,  18  M.  306  (F.B.)  •*  .       562 

(9)  .V.  39 — Mortgage — Partial  breath  of  contract  by  mortgagee  —Rescission 
— Acquiescence — S«j/  by  mortgagee  for  interest  due  under  the  mortgage 
as  regards  the  par  I  fit  I  filled  — A  mortgaged  certain  land  to  B  for  Rs   800. 
Under  the  terms  of   the  mortgage  deed   B  was   to  pay   Rs    500  of   the 
advance  to  C  in  discharge  of   a  previous  mortgage   executed  by   A   in 
favour  of  C.     Of  the  balance  of   Rs    300,   B  was  to  retain   Rs.  200  in 
payment  of  a  previous  debt  of  A  due  to  him,  and  the  balance  of  Rs.  100 
was  to  be  paid  to   A      B  paid  the   said  Rs     100,   retained   Rs    200,  but 
neglected  to  pay  the  said  Rs.  500  to  C,  who  sued  A  and  recovered  the  date 
by  attachment  and  sale  of  A's  moveable  property    After  eight  years  from 
the  date  of  the  mortgage  B  brought  a  suit  to  recover  the  interest  due 
under  the  mortgage  on   Rs.   300  only : — Held,  that   under   s    39  of   the 
Contract  Act,  A  was  entitled  to  cancel  the  contract  of  mortgage  owing 
to  B's  conduct,  but   that  he  was  bound  to  give  up  the  benefit  he  had 
received,   i-is.,  Rs.  300  and  pay  interest   thereon  up  to  the  date  of  can- 
cellation.    B  was  not  entitled  to  treat  the  original  mortgage  as  a  mort- 
gage in   force  with  all   its  stipulations   for   Rs    300  instead  of   Rs.  800, 
and    on    that    view    to    sue    foi     interest    alone      STTHBA    RAU    \.    Dtvu 
SHETTI,  18  M    126  .  .       437 

(10)  5.  39 — Shipment  at  monthly  intervals — The  defendant  agreed  to  pui- 
chase  from  the  plaintiffs   [20  cases  of  condensed  milk  which  were  to  be 
shipped  in  London  ami  delivered  in  Madras.     The  agreement  stipulated 
for  shipment  in  six  lots  of  twenty  cases  each  at  monlhly  intervals,  but  it 
contained  a  proviso,  whereby  the  plaintiffs  were  execused  from  monthly 
shipments  if  space  in  ships  sailing  for  Madras  were  not  available      The 

*  second  shipment  was  not  made  within  one  month  fiom  the  date  of  the 
first  shipment,  thereupon  the  defendant  repudiated  the  contract : — Held, 
(i)  that  the  interval  of  time  contemplated  in  the  contract  was  one 
month  more  or  less,  regard  being  had  to  the  time  which  it  might  be  rea- 
sonable to  allow  to  the  plaintiffs  for  finding  a  steamer  available  for  the 
required  shipment ;  (2)  that  the  plaintiffs  having  failed  to  make  the 
second  shipment  by  a  steamer  of  which  they  might  have  availed  them- 
selves, the  defendant  was  justified  in  rescinding  the  contract.  VOL K ART 
BROTHERS  v  RUTNAVELU  CHETTi,  18  M.  63=4  M  LJ.  179  ••  39-1 

(n)  Ss  45,  203 — Suit  by  suriiring  member  of  a  firm  alone — Succession 
Certificate  Ai  t — Act  VII  of  1889,  s  4 — Suit  by  surviving  partner  and  heir 
of  deceased  partner. — In  a  suit  on  a  promissory  note  made  by  the 
defendant  in  favour  of  two  Hindus  carrying  on  business  in  partnership, 
it  appeared  that  one  of  the  partners  was  dead,  and  no  succession  cer- 
tificate or  letters  of  administration  had  been  obtained.  The  plaintiffs 
were  the  surviving  partners  and  the  undivided  sons  of  the  deceased 
partner: — Held,  that  a  surviving  partner  can  si^e  alone 
for  the  recovery  of  a  partnership  debt : — Heltt  further,  that  such  a  suit 
may  be  maintained  by  a  surviving  partner  jointly  with  the  heir  of  the 
deceased  partner,  in  which  case  a  certificate  of  heir  ship  will  be  necessary, 
unless  it  appears  on  the  face  of  the  document  sued  on  that  the  debt  is 
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a   co-parcenary    debt      VIDYANATHA    AYYAR   v     CHINNASAMI    NAIK,    17 

M    108  74 

(12)  S~.  63 — Consideration — An  agreement,  extending  the  time  for  the  per- 
formance of  a  contract  falling  under  s  63,  Contract  Act,  does  not 
require  consideration  to  support  it  DAVIS  v  CUNDASAMI  MUDALI,  19 
M.  398—6  ML  J  202  '  983 

'!j)  5"  70 — Repairs  by  Government  to  a  tank  in  which  zamindar  is  in- 
terested— Suit  against  zemindar  for  share  of  expenditure. — The  Govern- 
ment repaired  a  certain  tank  from  which  were  irrigated  lands  in  the 
7amnulari  of  the  defendants  and  aclso  raiyatwan  villages  held  under 
GovernmenJ;  which  had  been  severed  from  the  /emindan  Tl  was  found 
that  the  defendants  knew  that  the  repairs,  which  were  necessary  for  the 
preservation  of  the  tank,  were  being  cai  ried  out  and  did  not  wish  to 
execute  them  themselves  except  as  contractors  and  that  Ihey  had  enjoyed 
the  benefit  of  the  work  done,  and  fuither  that  Goverment  had  earned 
out  the  icpairs  not  intending  to  do  them  gratuitously  for  the  defendants 
It  was  not  found  that  there  was  any  request,  either  express  or  implied, 
on  the  part  of  the  defendants  to  the  Government  to  execute  the  repairs 
In  a  suit  by  the  Secretary  of  State  to  recover  from  the  defendants  their 
share  of  the  cost  incurred  — Held  that  the  plaintiff  was  entitled  under 
Contract  Act  s  70,  to  recover  part  of  the  cost  incurred,  estimated  with 
reference  to  the  irrigable  area  of  the  villages  owned  by  the  plaintiff  and 
defendants,  respectively  DAMODAHA  MUDALIAR  v  SECRETARY  OF  STATE 
FOR  INDIA,  18  M  88=4  MLJ  205  410 

5.  74§— Penal  sum — Enhanced  interest — Mortgage — Construction  of 
covenant  to  pay — In  a  suit  to  recover  principal  and  interest  due  on  a 
mortgage,  dated  ipth  April  1882,  it  appeared  that  the  instrument 
provided  that  the  principal  should  be  repaid  with  interest  at  21  per 
cent  ,  per  annum  in  two  instalments  on  8th  May  1883  and  the  27th  April 
1884,  respectively,  and  proceeded  as  follows  "If  the  amount  of  each 
"  instalment  be  not  paid  on  the  date  of  such  instalment,  we  shall  make 
"payment  with  interest  at  three  rupees  per  cent,  per  mensem  from  the 
11  date  of  the  bond "  No  payment  had  been  made  on  account  of  prin- 
pal  or  interest  — Field,  that  the  plmntiflF  was  entitled  to  recover  the 
principal,'  together  with  interest  calculated  at  21  pei  cent  up  to  the 
dates  when  the  instalments  respectively  became  due,  and  at  [2  per  cent , 
from  those  dates  to  the  date  of  the  plaint  and  at  6  per  cent  from  that 
date  until  payment  GOPALUDTT  v  VENKATARATNAM,  18  M  175—4 
MLJ  257  471 

(15)  S  74 — Penal  sum — Mortgage — Extinguishment  of  encumbrances — Suit 
by  puisne  encumbrancer — Decree  for  sale — In  March  1881  A  purchased 
certain  land  and,  in  the  same  month,  mortgaged  it  to  B  In  June  the 
land  was  attached  in  execution  of  a  decree  In  August  A  discharged  the 
judgment-debt  with  money  borrowed  from  C,  and  he  hypothecated  the 
land  to  him  to  secure  repayment  of  the  loan  In  1882  B  brought  a  suit 
on  his  mortgage  and  obtained  a  decree,  in  execution  of  which  the  land 
was  brought  to  sale  and  purchased  by  him  C  was  not  a  party  to  this 
suit  In  1886  B  sold  the  land  to  D  under  an  instrument,  which  recited 
that  out  of  the  purchase-money  Rs  760  were  retained  by  the  purchaser 
for  payment  of  prior  encumbrances,  and  the  finding  was  that  the  pur- 
chaser undertook  to  pay  the  debt  owing  to  C  C  now  sued  A  and  D  to 
enforce  his  hypothecation  — Held,  that  C  was  entitled  to  a  decree  for 
sale,  A  stipulation  in  a  bond  that  if  the  sum  secured  is  not  repaid  with 
interest  at  12  per  cent  on  a  certain  date,  the  interest,  shall  be  al  18  per 
cent  from  the  date  of  the  bond  is  not  unenforceable  NARAYANASAMI 
NATDU  v  NARAYANA  RAU,  17  M.  62=4  MLJ.  17  43 

16)  Ss,  151,  152,  161 — Liability  of  Railway  Companies  as  bailees — Railways 
Act,  IX  of  1890,  ss  72,  76— Carrier's  Act— Act  III  of  1865  see  ACT  III 
or  1865 .(CARRIERS),  17  M  445 

(17)  S\  171 — Banker's  lien+The  plaintiff  deposited  certain  jewels  with  the 
defendant  bank  to  secure  certain  debts  Afterwards  he  paid  the  secured 
debts  and  demanded  the  return  of  the  jewels  being  then  otherwise  in- 
debted to  the  bank; — Held  that  the  plaintiff  was  not  entitled  to  recover 
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the  jewels  without  discharging  the  other  dehts  unless  he  proved  that 
the  defendant  had  agreed  to  give  up  its  general  lien.  KUNHAN  MAYAN 
v.  THE  BANK  OF  MADRAS,  19  M.  234  . .  868 

Contribution. 

(1)  Suit  for — Joyit  tort-feasor — Adjustment  of  a  loss  arising  from  an  illegal 
contract. — A  deed  of  partition  between  A  and  B,  members  of  an  un- 
divided Hindu  family,  provided  that  A,  who  took  over  all  the  debts  due 
to  the  family,  should  bear  the  loss,  if  any,  incurred  in  the  appeal  then 
pending  in  a  suit  brought  by  the  family  on  a  bond.     The  bond  was  held 
to  evidence  a  fraudulent  transaction,  and  the  appeal  was  dismissed  with 
costs.     The  decree  for  costs  was  executed  against   B  and  satisfied  by 
him  :  he  now  sued  the  son  of  A  (deceased)  to  recover  the  amount  paid 
by  him : — Held,  that  the  plaintiff  was  entitled  to  recover,  the  claim  not 
being  barred  by  the  rule  against  contribution  between  joint  tort-feasors. 
LAKSHMANA  AYYAN  \    KANGASAMI  AYYAN,  17  M.  78=3  M  L.J.  272  . .         53 

(2)  See  PARTNERSHIP,  18  M.  134 
Costs. 

(1)  Infant — Minor — AV,rf   friend — Solicitor's    costs   for   proceedings    under 
taken  on  the  ne,vt  friend's  instruction — Repudiation  of  the  proceedings 
by  the  minor  on  attaining  majority. — A  solicitor  cannot  recover  the  costs 
of  litigation  incurred  by  the  next  friend  of  a  minor  on  his  behalf  from 
the  quondam  minor,  who,  on  coming  of  age,  repudiates  the  proceedings, 
there  being  no  relation  of  contract   between   them      Assuming  that  the 
legal  proceedings  were  in  the  nature  of  necessaries,  the  next  friend  is  the 
person  responsible  to  the  solicitor      BRANSON  \    APPASAMI,  17  "M  ^257    .  .        177 

(2)  Suit  against  Secretary  of  State  in  Council — Dismissal  of  suit  with  costs 
— Rewew    of    taxation — Remuneration    of    the    A  donate -General    and 
Government  solicitor  by  fi.red  salaries — Liability  of  party  tondemned  in 
costs — Assuming   that    the   airangement    between   the    (»ov  eminent    and 
its  Solicitor  is  that   the   latter   should   receive  a   salary  and   in  addition 
the   costs   awarded   to    Government,   this    arrangement    cannot   affect   a 
third  pa»*ty  condemned  in  costs ;  neither  is  it  illegal  or  contrary  to  public 

policy        MUHAMMH)    A  MM    OoLLAH    SAHIB    V.    THE    ShCRfcTARY    STATE   FOR 

INDIA,  17  M    162  ..       HI 

(3)  Whether  an  unsuttessful  plaintiff   is  liable  for  costs  unnecessarily  in- 
curred  by   the   defendant   oiving   to   his  vakil's   negligence. — The  co&ts 
which  a  defeated  plaintiff  should  be  required  to  pay  are  those  necessarily 
incurred  by  the  successful  party  in  the  defence  of  the  suit      Costs  can 
not  be  deemed  necessary  if  by  reasonable  diligence  on  the  part  of  the 
defendant   or   his   pleader    the    expenditure    of    them    could    have    been 
avoided.     SEETA  PATTA  MAHADEVI  v.  SURYUDAMMA,  18  M.  128  .  .       439 

(4)  See  COURT  FEES  ACT   (VIT  OF  1870),   19  M.  350 
Court  Fees. 

Insufficient  payment  of — Procedure  to  be  adopted  on  — The  plaintiff  not 
having  in  the  first  instance  paid  the  full  Court-fees  he  should  have 
been  called  upon  to  do  so.  As  this  was  not  done,  the  Court  of  first 
appeal  was  not  in  error  in  entertaining  the  appeal  which  was  preferred 
by  the  plaintiff;  but  he  should  have  passed  no  decree  until  the  fees 
due  had  been  paid  and  if  they  were  not  paid  he  should  have  dismissed 
the  suit.  KRISHNASAMI  v.  SUNDARAPPAYYAR,  18  M.  415—5  M.L.J.  164  .  .  638 
Court  Fees  Act  (VII  of  1870). 

(i)  Ss.  6,  7  (ix),  17 — Redemption  suit  against  mortgagee  in  possession — 
Arrears  of  rent  corenated  for,  to  be  deducted  front  the  mortgage 
amount. — In  a  redemption  suit  against  a  mortgagee  in  possession,  when 
the  mortgagee  has  not  paid  rent  which  has  been  stipulated  for,  and 
the  plaintiff  asks  for  an  account  in  taking  which  the  arrears  of  rent 
should  be  deducted  from  the  mortgage  amount : — Held,  that  the  Court- 
fee  should  be  computed  according  to  the  principal  sum  expressed  to 
be  secured  by  the  mortgage.  EACHARAN  PATTER  v.  APPU  BATTER, 
.19  M.  16  *  ... 

(2)' S.  17 — Suit  by  reversioners  to  declare  various  alienations  by  a  Hindu 
ividow  to  be^  invalid  against  them. — When  reversioners "  sue  to 
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declared  invalid  as  against  them  alienations  made  by  a  Hindu  widow, 
a  Court-fee  of  Rs  10  must  be  paid  in  respect  of  each  of  the  alienations 
in  question.  DAIVACHIL\YA  PILLAI  v  PONNAIHAL,  18  M  459  .  670 

(3)  Sch  I — Appeal — Stamp  leviable  for  costs — When  apart  from,  and 
independently  of,  any  other  reliefs  which  an  appellant  seeks  in  an 
appeal  from  a  decree,  he  seeks  distinct  relief  on  the  ground  that  by  the 
decree  under  appeal  the  costs  of  the  parties  in  the  proceedings  which 
terminated  with  ihe  decree  have  not  been  properly  assessed  or  appor- 
tioned, the  value  of  such  distinct  relief  should  be  reckoned  as  part 
of  the  subjecl-malter  in  dispute  for  the  purposes  of  the  first  schedule 
of  the  Court  Fees  Act  MAKKI,  In  re,  19  M  350  .  991' 

Court  of  Wards. 

See  CONTRACT  ACT    (IX  OK   1872),    19   M    255 

Cremation. 

See   CRIM     PRO    CODF    (ACT   X   OF    1882),    19   M    464 

Grim     Pro    Code    (Act    X    of    1882). 

(1)  .Sj    488—'  Adultery'— Penal  Code— Act  XLV   of   1860,  s.  497 —A   wue 
petitioned    for    maintenance    for   herself   and   child   against   her   husband 
under    s     488    of    the    I  rim     Pro     Code      The    husband    did    not    refuse 
lo    maintain   his   wife,    but    the    petitioner    refused    to    live    with    him    as 
he  kept  a  concubine  — Held,   that  the  word   'adultery*  in  s    488  of   the 
Cnm.    Pro     Code   must,    by    virtue   of    s     4   of    the    Code,    be    construed 
with    reference    lo    the    definition    of    the    term    m    s     497   of    the    Indian 
Penal    Code      Consequently    a    husband's    immorality    which    does    not 
amount  to   'adultery'   or   involve   the  degradation  of   a  married  woman 
being  brought   in  to   the  society  of  a  concubine  is  not   sufficient  ground 
for   .1   wife's   refusal    to    live    with    her   husband      An   offer    to   maintain 
a  wife  must   be  an  offer  to  maintain  with   the  consideration   due   to  her 
positiuji    as   a.   wife      Per   Kest,   J — It    is    ver,y    doubtful    if    the    framers 
of  s    488  of   the  Code  of  Criminal  Procedure  intended   the  word   'adul- 
tery '    ah.   used    therein   to    have   the    limited    meaning   given   to    it    in   the 
Penal    Code      The    wrong    done    to    the    wife    is    in    no   way    affected   by 
the    circumstance    of    her    husband's    concubine    being    married    or    un- 
married or,  in  case  of  her  being  married,  whether  it  is  with  or  without 
her  ^husband's    consent    or    collusion    that    sire    is    living    in    such    concu- 
binage     In    face,   however,   of    s     4   of    the    Cnm     Pro     Code,    no   other 
interpretation    of     the    term     '  adultery '     is    possible     than    the     limited 
interpretation     contained      in     the      Penal      Code      QutEN-Etf  PRESS      v 
MANNATHA  ACHARI,    17  M    260=2  Weir  641=4  MLJ    83  i/g 

(2)  5"r.  16,  350 — Bench  of  Magistrate\ — Change  in  constitution  of  the  Court 
during   a   trial — A   trial   under    the   Towns   Nuisances   Act   of    1889  was 
begun  before  a  Bench  of  Magistrates  and  adjourned      On  the  adjourn- 
ed   date    the    Bench    was    constituted    differently,    only    one    Magistrate 
being    present    of    those    who    attended    on    the    first    occasion,    but    the 
trial  was  proceeded  with  and  resulted   in  a  conviction       Held,  that   the 
conviction    was    illegal    and    should    be    set    aside      Quch.N- EM  PRESS    v 
BASAVPV,    18  M    394=2  V\  eir   17  .         623 

(3)  ij    87,   88,   89,   439,   537 — Proclamation   for  person    absconding — Attach- 
ment   of    his    property — Irregularity    in    publication    of    proclamation — 
/?rri'«o'i.i/  powers  of  High  Court — An  accused  person  for  whose  arrest 
a  warrant  had  been  issued  having  absconded,  a  proclamation  was  issued 
and  affixed  to  the  Court-house  on  the  6th  of  November  requiring  him  to 
appear   on    the    nth   of    December    1803,   and   his   property   was   attached 
The  pioclamation  was   not   published  at   the  village   where   the   accused 
resided  until   the    i5th  of   November      The  accused   surrendered  on   the 
25th   of   June    1894   and   applied    for    icstoration   of    the   property   under 
Crim    Pro    C  ode,  s    89  and  an  order  was  made  by  which  the  restoration 
of  his  pioperty  was   refused      The  accused  preferred  a   petition  to   the 
High   Ciflirt   for  the  revision  of   that  order  — Held,   that   there  was   no 
legal   proclamation   under   Cnm     Pio    Code,   s    87,   and   that   the   order    • 
should  be  set  %side  and  the  attachment  declared  void      QUFEN- KM  PRESS 

V,  SUBBAHAYAR,  19  M.  3=1   Weir  86=^j  Weir  40  ,.       706 
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(4)  S.  143 — Illegal  order — Penal  Code,  ss    i8&,  290 — Public  nuisance^— Cre~ 
motion — Disobedience  to  an  order  duly  promulgated  by  a  public,  sewant. 
— On  the  Tith  August  1894  the  District  Magistrate  promulgated  an  order 
prohibiting  the  people  of  the  village  of  Thirukodikaval  from  using  their 
buring  grounds  situated  on  the  southern  bank  of  the  Cauvery  and  direct- 
ing them  to  use  other  burning  grounds  which  had  been  provided.     On 
the  nth  May   1895  certain  persons,  m  defiance  of  this  order,  cremated 
a  corpse  at  the  spot  interdicted,  and  were  convicted  under  ss.   188,  290, 
Indian  Penal   Code,   but   the  conviction  under   s.    188  was   reversed  on 
appeal : — Held,    that    when    persons    entitled    to    use    a    particular    spot 
dedicated  for  the  communal  purpose  of  cremation,  use  it  for  that  purpose 
in   a   manner    neither   unusual    nor   calculated    to   aggravate    the   incon- 
veniences necessarily  incident  to  such  an  act  as  it  is  generally  performed 
in  this  country,  they  cannot   be  convicted  of   a  public  nuisance  on   the 
ground    that    their    act    caused    material    annoyance    and    discomfort    to 
persons  near  the  place  on  the  occasion  referred  to: — Held  further,  that 
the  order  of  the  District  Magistrate  was  not  warranted  by  s    143,  Crim. 
Pro.    Code,    or    by    any    other    law    and    must,    therefore,    be    set    aside 
QUEEN-EMPRESS   v.    SAMJNADHA    PIU,AI,    19   M     646=6   M.L.J.    181  =  1 
Weir  144  &  127=  Weir  65  . .      1029 

(5)  Ss.     144,    435 — Disputed    possession — Revision    by    High    Court. — The 
District  Temple  Committee  dismissed  the  trustees  of  certain  temple  and 
appointed  others.     The  dismissed  trustees  retained  possession.     A  breach 
of  the  peace  having  become  imminent  in  the  opinion  of  a  Deputy  Magis- 
trate,   he    made    an    order    under    Crim     Pro     Code,    s.    144,    directing 
the   newly-appointed   trustees   not    to   interfere   with   the   temple   or   its 
management : — Held,  that  the  High  Court  had  no  power  to  interfere  in 
revision  under  Crim    Pro.  Code,  s    435.     PALANTAPPA  CHETTI  v    DofcA- 
SAMI  AYYAR,  18  M.  402=2  Weir  91  ^  629 

(6)  Ss.  144,  435,  476 — Enquiry  before  issue  of  an  order  under  s    144— Judi- 
cial proceeding — False  ewdenpe — A  Magistrate,  making  an  enquiry  be- 
fore issue  of  an  order  under  Crim.  Pro.  Code,  s.   144,  is  acting  in  a 
stage    of    judicial    proceeding   and    has,    therefore,    jurisdiction    to    take 
action  under   s    476,   if  he  is  of   opinion   that    false   evidence  has  been 
given  before  him.     QUEFN-EMPRESS   v    TJRITNARASIMHA   CHART,    ic^M. 
18=5  M.L.J.  249=2  Weir  94  &  591  . .       717 

(7)  S.  145 — Parties    bound    by    order. — Orders    passed    under    Crim.    Pro. 
Code,  s    14$,  are  binding  only  on  the  actual  parties  to  the  cases  in  which 

they  are  made.  QUEFN-EMPRESS  v.  KUPPAYYAR,  18  M  $1=2  Weir  105  386 
(S)  Ss  145,  146. — A  Magistrate,  in  making  an  order  under  Crim  Pro.  Code, 
ss.  145  and  146,  must  inquire  into  the  question  which  party  was  in  actual 
possession  at  the  time  of  the  institution  of  the  proceedings  and  not  at 
the  time  when  the  order  is  made.  In  making-  this  enquiry  the  Magis- 
trate may  presume  that  when  a  vendor  sells  part  of  a  property  he  retains 
all  that  he  does  not  sell.  AGRA  BANK  v  LETSHMAN,  18  M  41=2  Weii 
100  . .  378 

(9)  Ss.   161,   172 — At   the  beginning  of  a  trial  in  the  Court  of  a  Presidency 
Magistrate,  an  application   was  made,  on  behalf   of   the  accused,   for  a 
copy  of  the  Police  charge-sheet  which  contained  the  whole  of  the  pro- 
secution evidence  as  set  forth  by  the  Police,  and  the  extracts  from  if 
not  copies  of   the   Police   diary      The   application   was   rejected   by   the 
Magistrate* — Held,  that  the  High  Court  should  not  on  revision  interfere 
with  the  order  of  the  Magistrate.     QUKEN-EM PRESS  v.  VFNKATARATNAM 
PANTULU,  19  M.  14=2  Weir  143  (144)  ..       713 

(10)  Ss.  195,  407,  476~-Ap  plication  for  sanction  to  prosecute — Offence  com- 
mitted before   Second-class  Magistrate — Court    to   which   appeals  ordi- 
narily   lie — Application    by   letter   for   sanction    to    prosecute — District 
Magistrate's  order  sanctioning  prosecution  and  prescribing  the  Court  in 
which  the  prosecution  should   take  place — Tr|e  District   Forefct  officer 
applied  by  letter  to  the  District  Magistrate  to  take  such  action  as  he 
deemed  fit  against  one  Subbaraya  Pillai,  who,  for  reasons  stated  by  the 
District  Forest  officer,  was  suspected  of  having  abetted  the  offence  of 
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giving  false  evidence  in  the  course  of  proceedings  instituted  on  behalf 
of  the  Forest  Department  in  the  Court  of  a  Second-class  Magistrate 
The  ^District  Magistrate  had  previously  directed  that  all  appeals  from 
the  Second-class  Magistrate  should  be  heard  by  the  Deputy  Magistrate, 
but  he  passed  an  order  himself  whereby  he  (i)  sanctioned  the  prosecu- 
tion of  Subbaraya  Pjllai,  and  (2)  directed  that  it  should  take  place  in 
the  Court  of  the  Head  Assistant  Magistrate  — Held,  (i)  that  the  District 
Magistrate  had  no  jurisdiction  to  sanction  the  prosecution  for  the  reason 
that  he  was  not  the  ordinary  appellate  authority,  (2)  that  the  second  part 
of  his  order  was  irregular  for  the  reasons  that  it  was  not  authorized 
by,  Crim  Pro  Code,  s  195,  and  he  had  no  jurisdiction  to  act  under  s 
476,  since  the  alleged  offence  was  not  brought  to  his  notice  in  the  course 
of  a  judicial  proceeding.  QUEEN-EMPRESS  v  SUBBARAYA  PILLAI,  18  M 
487=2  Weir  165  (59?)  'j90 

(ri)  Ss  260  ((/),  355,  537 — Record  in  summons  case — A  Native  sub-Magis- 
trate who  had  not  been  authorized  to  take  down  evidence  in  English, 
recorded  the  memorandum  of  the  substance  of  the  evidence  taken  undcr 
s  355  in  that  language  — Held,  that  there  was  no  provision  in  the  Code 
prohibiting  this  piucedure,  and  that,  at  any  rate,  it  was  merely  an 
irregularity  which  would  not  vitiate  the  trial  QUEEN-EMPRESS  v  GOPAI 
GOUNDAN,  19  M  269=6  M  L  J  134=2  Weir  433  Ko.2 

(12)  Ss  282,  428,  477,  526 — A  witness  committed  for  trial  for  offence  under 
s.  193,  Penal  Code — Incompetence  of  juror — New  trial — Application  for 
transfer — On  the  trial  of  certain  prisoners  on  a  charge  of  dacoity,  a  wit- 
ness gave  false  evidence  and  was  committed  under  s  477,  Crim  Pro 
Code,  for  trial  on  a  charge  under  s  193,  Penal  Code  After  such  com- 
mittal, it  was  discovered  that  one  of  the  jurors  empannelled  in  the 
dacoity  case  was  deaf  and  partly  blind,  and  thereupon  under  s  282, 
Crim  Pro  Code,  the  case  was  tried  de  novo  before  a  competent  jury 
The  trial  of  the  charge  under  s.  193,  Penal  Code,  was  fixed  for  the 
November  sessions,  but  on  the  I7th  October  1095  on  prisoner's  applica- 
tion the  trial  was  adjourned  to  2nd  December  1895  On  2Oth  Novcmber 
the  prisoner's  vakil  put  in  a  petition,  alleging  that  he  had  moved  the 
High  Court  for  a  transfer  of  the  case  On  this  petition  coming  on  for 
disposal,  the  prisoner's  vakil  mqyed,  orally  for  an  adjournment  under 
s  52O-A,  Crim  Pro  Code  which  was  refused  On  the  3Oth  November 
the  prisoner's  vakil  put  in  a  petition  in  which  he  prayed  for  an  adjourn- 
ment under  s  526-A  This  petition  was  refused  and  the  trial  began 
on  2nd  December  and  judgment  was  written  and  pronounced  on  5th 
December  In  the  meantime  application  had  been  made  to  the  High 
Court  for  a  transfer  and  that  petition  was  disposed  of  on  4th  December 
granting  the  transfer  prayed,  the  High  Court  apparently  being  not 
aware  that  the  trial  was  at  that  time  proceeding  before  the  Sessions 
Court  On  5th  December  after  the  trial  in  the  Sessions  Court  was  con- 
cluded and  before  judgment  was  delivered,  a  fresh  petition  was  present- 
ed for  an  adjournment  on  the  ground  that  a  telegram  had  been  received 
from  the  High  Court  transferring  the  case,  but  the  Sessions  Judge 
refused  to  act  upon  it  in  the  absence  of  orders  from  the  High  Court  and 
delivered  judgment  convicting  the  prisoner.  During  the  trial  before  the 
Sessions  Court  the  prisoner  applied  for  an  adjournment  on  the  ground 
that  two  witnesses  for  the  defence  were  absent,  one  being  too  ill  to 
attend,  the  other  not  having  been  served  with  the  summons,  but  the 
Sessions  Judge  considering  the  application  was  mafle  merely  for  purposes 
of  delay  and  to  defeat  the  ends  of  justice  and  that  their  evidence  would 
not  be  material  refused  to  adjourn  for  their  evidence  to  be 
recorded  -—H*\d,  first  that  the  fact  that  the  trial  for  dacoity  had  to  be 
commenced  de  novo  did  not  exonerate  the  prisoner  from  the  obligation 
to  speak  the  truth,  imposed  by  s  14  of  the  Indian  Oaths  Act  X  of  1873 
in  the  first  trial,  which  became  abortive  owing  to  the  incompetency  of 
one  of  the  jurors.  Secondly,  that  s.  526-A,  Crim  Pro.  Code,  is  impera- 
tive, but  that  the  object  of  as  344  and  526  when  read  together  is  merely 
to  give  a  party  reasonable  time  to  move  the  High  Court  and  obtain  its 
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orders  and  that  in  the  present  case  there  was  sufficient  time  for  such 
application  to  have  been  made,  if  clue  diligence  had  been  observed. 
Thirdly,  that  the  order  for  transfer  made  on  4th  December  which,  in 
fact,  did  not  reach  the  Judge  till  after  judgment  was  pronounced  did  not 
vitiate  the  proceedings;  and  that  thi  Sessions  Judge  was  not  wrong  in 
refusing  to  adjourn  the  case  on  the  strength  of  a  telegram  said  to  have 
been  received  by  prisoner's  vakil  stating  that  the  High  Court  has  ordered 
a  transfer.  Fourthly,  that  the  Sessions  Judge  ought  not  to  have  refused 
to  adjourn  the  case  in  order  to  obtain  the  evidence  of  the  two  absent 
witnesses  and  that  their  evidence  was  material  and  must  be  recorded 
and  certified  to  the  High  Court  under  s.  428,  Crim.  Fro.  Code.  QUKKN- 
KM  PRESS  v.  VIRASAMI,  1 9  M.  375=6  M  L.  J.  195=2  Weir  680  .  .  967 

(13)  S.  404 — See  ACT  I  OK  1871    (CATTLE  TRESPASS),  19  M.  238 

(14)  9.   419 — 'Presented' — The    Crim     Pro.    Code,    s.   419   requires    that   a 
criminal  appeal  ^hall   be  delivered   to   the  proper  officer  of  the   Court 
either  by  the  appellant  or  his  pleader.     Where  a  petition  of  appeal  was 
not  presented  to  the  Court,  but  was  deposited  in  a  petition  box  kept  for 
the  convenience  of  parties  within  the  Court  precincts  and  intended  for 
the  deposit  of  papers  for  the  Court : — Held,  that  it  had  not  been  present- 
ed and  was  rightly  returned  for  legal  presentation.     QUI-EN-KMFRKSS  v 

V  \SUDEVAVYA,     19    M.    354 

(15)  S  433 — Madras  District  Municipalities  Act — Act  V  of  1884,  s.  179. — By 
s.   179,   Madras  District  Municipalities  Act  IV  of    1884,   it  is  provided 
"  the  external  roofs,  verandahs,  pandals,  and  walls  of  buildings  erected  or 
"  renewed  after  the  coming  into  operation  of  this  Act  shall  not  be  made 
"  of  grass,  leaves,  mats  or  other  such  inflammable  materials  except  with 
"  the  written   permission  of   the   Municipal   Council " : — Held,   that   the 
word  'renewed*  includes  repairing.     QUEEN-EMPRESS  v.  SUBBANNA,   19 

M.  241=1   Weir  732  . .       873 

(16)  5".  <$8 — Maintenance  of  children — Moplahs — Personal  law. — The  right 
of  children  to  be  maintained  by  their  actual  father  is  a  statutory  right, 
and  the  duty  is  created  by  express  enactment  independent  of  the  personal 
law  of  the  parties.     If  the  children  are  illegitimate,  the  refusal  of  the 
mother  to  surrender  them  to  the  father  is  no  ground  for  refusing  main- 
tenance.    If   the  children  are  legitimate,   the  question  of   the  inotherfs 
right  to  their  custody  would  depend  on  the  question  whether  the  parties 
are  governed  by  Muhammadan  or  Marumakkatayam  law ;  because  ( i )  if 
they  are  governed  by  Muhammadan  law  the  mother  may  have  the  right 
to  custody  until  the  children  attain  the  age  of  seven  years ;   (2)   if  by 
the  Marumakkatayam  law,  it  is  doubtful  if  the  father  could  be  held  to 
have  neglected  his  duty  to  maintain  his  children  if  they  were  actually 
maintained  by  the  ka  ran  a  van  of  their  mother's  tarwad  who  is  bound  by 
law  to  maintain  them.     KARIYADAN  POKKAR  v.  KAY  AT  BEER  AN  KUTTI, 

19  M.  461=2  Weir  621  . .     1027 

(17)  S.  514— -See  ACT  I  OF  1886  (ABKARI),  18  M.  48 

(18)  Ss.   531,  532  and  537 — Commitment  to  Sessions  Court  by  Magistrate 
having  no  jurisdiction  over  place  where  alleged  offence  was  committed — 
Exercise  of  powers  duly  conferred. — A  Magistrate  who  commits  a  case 
for  trial  by  a  Sessions  Court,  does  so  in  the  exercise  of  powers  duly 
conferred  upon  him  and  the  fact  that  he  had  no  territorial  jurisdiction 
over  the  place  where  the  alleged  offence  was  committed,  and  that  an  ob- 
jection to  the  committal  on  this  ground  was  taken  before  the  commit- 
ment, is  no  ground   for  the  C  ourt   to  which   the  commitment    is  made 
quashing  it  under  s.  532  of  the  Crim.  Pro.  Code.     QUEEN-EM FRFSS  v. 
ABBT  REDOI,  17  M,  402=2  4  M.L.J.  196=2  Weir  704  .  .       -279 

(19)  -S".  555 — Magistrate  personally  interested — Magistrate  giving  evidence 
before  himself.-* Where  a  Magistrate,  in  whose  Court  a  complaint  of 
rioting  and  mischief  had  been  filed,  made  a  personal  inspection  of  the 
locus  in  quo : — Held,  that  by  so  doing  he  had  made  himself  a  witness  in 
the  case  and  had  thereby  rendered  himself  incompetent  to  try  it : — Held, 
further  that  where  a  Judge  is  the  sole  Judge  of  law  and  fact  in  a  case 
tried  before  himself,  he  cannot  give  evidence  before  himself  or  jmport 
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matters  into  his  judgment  not  stated  on  oath  before  the  Court  in  the 
presence  of  the  accused  QUEEN-EMPRESS  v  MANIKAM,  19  M  263=6 
M.LJ  143=2  Weir  725  888 

Cut  ternary  Contribution. 

To  a  temple — See  ACT  VI 1 1  OF  1865  (RENT  RECOVERY,  MADRAS),  17  M    43 
Customary   Fee*. 

See  ACT  VIII  OF  1865  (RENT  RECOVERY,  MADRAS),  17  M    73 
Cutch. 

Native  Court  in — See  ACT  V  OF  1881    (PROBATE),   \1  M     14 
Damages. 

(1)  See  BILL  OF  LADING,  IQ  M    169. 

(2)  See   CONTRACT,    17   M     168 

(3)  See  REGISTRATION  Acr   (III  OF  1877),   17  M    456 
Darlchait    Rules. 

Application  to  Government  for  waste  land — Irregular  publication  of  applica- 
tion— The  plaintiff,  having  obtained  an  assignment  from  Government 
of  waste  land,  was  obstructed  by  the  defendants  in  his  attempt  to  enter 
into  occupation,  and  he  sued  for  a  declaration  of  his  title  and  possession 
It  appeared  that  his  application  for  the  land  had  not  been  duly  published, 
and  certain  other  formalities  had  not  been  observed,  as  provided  by  the 
darkhast  rules,  but  the  land  had  been  assigned  to  him  and  a  patta 
granted  by  Government  — Held,  that  the  plaintiff's  title  was  not 
invalidated  hy  reason  of  the  non-comphance  with  the  darkhasl  rules 
PKRIAHOYAJ  u  RFDIDI  v  ROYALII  RFDDI,  18  M  434  651 

Declaration 

See   KEGUL  \noN   XXV   OF    1802,    19   M     308 

Declaratory   Decree. 

See  Civ    PRO    COD*    (ACT  XIV  OF   1882),   17   M.   180 

Decree. 

(1)  Construction     of — Application    for    execution    by    defendant — Previous 
orders  as  applied  for  by  defendant — Present  objection  by  plaintiff  to  i  on- 
tinued   execution   on   behalf   of  defendant — 'Res   judicata '—Although   a 
decree  does  not  in  terms  give  a  certain  relief  yet   if   it  is  construed  in 
orders  passed  upoji  it  as  having  given  that  relief,  it  is  not  competent  to 
the  Court  on  subsequent  applications  to  treat  those  orders  as  erroneous 
an  I     put     another    construction    on     the     decree      VFNKAT\N  \R  \SIMHA 

N MDIT  v    PAPAMMA,   19  M    54  742 

(2)  Payable  by  instalments — Default   in  payment — Waiver — Civ    Pro    Code, 
s    258— See  Liv    PRO    CODE   (ACT  XIV  OF  1882),  19  M    162 

(3)  See  Civ    PRO    CODE  (ACT  XIV  OF   1882),  17  M    343 ,   18  M    214 
Defamation. 

(?)  Imputation  on  a  wife — Vwif  by  husband — In  a  suit  for  damages  for 
defamation,  it  appeared  that  the  words  complained  of  were  spoken  by 
the  defendant  to  the  plaintiff  in  the  presence  of  a  third  p^irty  and  were 
to  the  effect  that  the  plaintiff's  wife  had  committed  adultery  with  a 
pariah  and  that  her  children  had  been  horn  to  the  pariah  — Held,  that 
the  suit  was  not  maintainable  by  the  plaint ff  BRAH MANNA  v  KAMA- 

KRISHNAMA,     l8    M      25O=5    M  L J      89  524 

(2)   Privilege   of  Judge — An   action    for   defamation   cannot   be   maintained 
against  a  Judge   for  words  used  by  him  whilst   trying  a  cause   in   Court 
even  though  such  words  are  alleged  to  be  false,  malicious  and  without, 
reasonable  cause      RAMAN  NAYAR  v    SUBBAMANYA  AYYAR,   17  M    ^7  60 

Devastanam    Committee. 

See  ARBITRATORS,  19  M    498 
Dharamkarta. 

(1)  See  ACT  XX  OF  1863   (RELIGIOUS  RNDOWUtNTs),   17  M    143. 

(2)  See  ROMAN  CATHOLIC  CHURCH,  17  M    447. 
Divorce. 

custom — Whether  immoral  and  therefore  invalid  or  not  — There  is  no- 
thing immoral  in  a  caste  custom  by  which  divorce  and  re-marriage  arc 
permissible  on  mutual  agreement,  on  one  party  paying  to  the  other  the 
expenses  of  the  latter's  original  marriage  (f>orjj0w),  ^ANKARAMNGAM 
CHBTII  v,  SUBBAN  CHETTI,  17  M.  47Q  , ,  383 
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S.  7 — Nature  of  the  marriages  contemplated  by  the  Act — Monogamous 
marriage. — The  petitioner  and  his  wife  married  according  to  the  rites  of 
the  Hindu  religion.  The  wife  subsequently  left  her  husband  and  lived 
in  adultery  with  another  man.  Both  the  husband  and  wife  subsequently 
became  Christians,  but  tbe  wife  continued  to  live  in  adultery.  The 
husband  sued  under  Act  IV  of  1869  for  the  dissolution  of  the  marriage : 
— Held,  that,  having  regard  to  s.  7,  the  marriages  contemplated  by  the 
Act  are  those  founded  on  the  Christian  principle  of  a  union  of  one  man 
and  one  woman  to  the  exclusion  of  others,  and  that  consequently  the 
Act  does  not  contemplate  relief  in  cases  where  the  parties  have  been 
married  under  the  rites  of  Hindu  law,  a  Hindu  marriage  not  being  a 
monogamous  one.  THAPITA  PETER  v.  THAPETA  LAKSHMI,  17  M,  235 
(F.B.)  ..  162 

Easement. 

By  Custom — Water  rights — Landlord  and  tenant. — The  plaintiffs  were  lessees 
from  a  zamindar  of  his  entire  zamindari  and  were  in  occupation  of 
lands  depending  for  irrigation  on  a  tank  into  which  a  natural  stream 
emptied  itself.  The  defendants  were  tenants  in  the  zamindari,  holding 
(under  a  lease  prior  to  that  of  the  plaintiffs)  land  supplied  with  water 
by  an  irrigation  channel  from  the  stream  The  defendants  erected  a 
dam  across  the  stream  when  it  was  low,  and  this  had  the  effect  of 
diverting  all  the  water  into  the  irrigation  channel  supplying  their  land. 
In  a  suit  for  an  injunction  that  the  dam  be  removed,  the  Lower 
Appellate  Court  upheld  a  plea  by  the  defendants  that  the  dam  had  been 
erected  in  exercise  of  an  established  customary  right  of  easement : — 
Held,  that  the  customary  easement  asserted  by  the  defendants  was  not 
unreasonable,  and  was  enforceable  by  Jhem  against  the  lessees  of  the 
zamindar.  ORR  v.  RAMAN  CHETTT,  18  M.  320=4  M.L.J.  248  .  .  572 

Suit  for  injunction — Privacy*  invasion  of. — The  invasion  of  privacy  by  open- 
ing windows  is  not  a  wrong  for  which  an  action  will  lie  SAYYAD  ARZF 
v.  AMEERUBIBI,  18  Nf .  163=5  M.L.J.  26  . .  463 

Encroachtn  en  t . 

See  LIMITATION  ACT   (XV  OF  1877),  19  M.   154. 

Estoppel. 

(1)  Civ  Pro.  Code,  ss.  278,  283— Transfer  of  Property  Act— Act  IV  of  1882, 
s    85 — Non-joinder  of  puisne  mortgagee  in  a  mortgage  suit — Mortgage 
decree — Claim  in  execution  to  mortgage  premises. — See  Civ.  PRO.  CODE 
(ACT  XIV  OK  1882),  17  M.  17. 

(2)  Evidence — Limitation  of  the  doctrine  in  respect  to  a  party  suing  as  the 
representative  of  another — Stamp  Act — Act  1   of  1879,  •*•  39 — Whether 
secondary  evidence  of  a  lost  document  can  be  admitted  on  payment  of 
penalty — Where  a  person  claims  property  as  the  representative  of  an- 
other, the  doctrine  of  estoppel  cannot  apply  to  representations  made  by 
any  one  except  that  other  person.     In  the  case  of  a  lost  document  no 
penalty  can  be  levied  and  secondary  evidence  admitted,  for  s.  39  of  the 
Stamp  Act  presupposes  that  the  document  on  which  a  penalty  can  be 
paid  is  forthcoming.     RANGA  RAU  v.  BHAVAYAMMI,  17  M.  473=:4  M.L.J. 

192  . .       328 

(3)  Execution — Fraud  in  conducting  a  sale  in  contravention  of  agreement 
between  creditor  and  debtor — Estoppel  of  judgment-debtor  by  previous 
petition. — The  fact  that  a  judgment-debtor,  who  petitions  to  have  the  sale 
in  execution  of  the  decree  against  him  set  aside  on  the  ground  of  fraud 
and  irregularity,  has,  in  a  petition  made  previous  to  the  sale  asking  for 
its  adjournment,  made  mention  of  the  irregularities  now  relied  on  does 

not  create  an  estoppel.    RAMAN  v.  KUNHAYAN,  17  M.  304  ..      211 

(4)  See  Civ.  PRO.  CODE  (Acr  XIV  OF  1882),  17  M.  17,  214. 

(5)  See  COMPANIES  ACT  (X  OF  1866),  19  M.  200. 

(6)  See  HINDU  LAW  (ADOPTION),  18  M.  145,  397,  53. 
Evidence.  -  <* 

(i')  Religious  endowments— Gos ami  mutt — Grant  by  the  head  of  the  mutt  to 

•     hit  brother  for  His  maintenance — Suit  by  a  successor  to  recover  the 

land—Limitbtion  Act-»Act  XV  of  1877,  s.  io*-Ya4a*ts  fro* 
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Evidence — (Concluded) 

officials — In   1544  a  village  was  granted  to  the  head  of  a  Gusann  mull 
to   be   enjoyed   from    generation    to   generation,    and   the    deed   of    grant 
provided    that    the    grantee    was    "  to    improve    the    mutt,    maintain    the 
charity  and  be  happy  "     The  office  of  head  of  the  mutt  was  hereditary 
in   the  grantee's   family      In   1866  an  mam   title-deed  was   issued   to   the 
then  head  of  the  mutt,  whereby  the  village  was  confiimcd  to  him  and  his 
successors  tax-free,  to  be  held  without  interference  so  long^s  the  condi- 
tions of   the  grant  are   duly   fulfilcd      Yadasts   addressed  by  Tahsildais 
to  the  then  head  of  the  mutt  in   1872  and   1882  were  put  in  evidence  to 
show   what   the   object   of    the   grant   was      It   was    found    regard   bring 
had  to  usage,   that  the  trusts  of  the  institution  were  the  upkeep  of  the 
mutt,  the  feeding  of  pilgrims,  the  performance  of  worship,  the  mainte- 
nance of  a  watershed  and  the  support  of  the  descendants  of  the  grantee 
From   before   1840  it  had  been  usual  for   the  head  of   the   mutt   for   the 
time   being   to   make   grants   to   his   brothers   or   younger   sons    for   their 
maintenance.     In    1842    the    father   of    the    present    plaintiff,    being    then 
the  head  of  the  mutt,  granted  certain  lands  in  the  village  above  referred 
to  to  his  younger   brother,   the   deed   of   grant   being   in   terms   absolute 
The   grantee   died   about    thirty  years   before   the    suit   and   the   lands   in 
question  came  into  the  possession  of  his  widow   (defendant  No    i)   and 
a   mortgagee    from    her    (defendant    No     2)    respectively      In    1863    the 
plaintiff's   father   placed   certain   other   lands  in   possession   of   defendant 
No.  3  who  paid  rent   therefor  and  received  pattas  for  some  years   from 
the  plaintiff      In  a   suit  by  the   plaintiff   for  possession  of    the   lands   m 
the    possession    qf    the    defendants    it    was    pleaded,    \nter    aha,    that    the 
grant  of  1843  was  binding  on  him  and  that  defendant  No    3  had  a  right 
of   permanent   occupancy  — Held,    (i)    that   the   suit   was   not   barred   by 
limitation,    (2)    thai    the  yadasts   above   referred   to   were   admissible   as 
indicating   the   general   consciousness   as  to   the   nature  of    the   giant   of 
the  village,   (3)   that  the  grant  was  an  endowment  in  trust  for  the  mutt 
and   the  charities  connected   therewith  and  not   merely  a  ^rant   of  pro- 
perty to  the  original  grantee,  on  which  certain  trusts  were  engrafted  so 
as  to  impose  on  him  an  obligation  to  apply  a  puition  of  the  income  of 
the   village   to   those   trusts,    (4)    that   the    grant   of    1843   was   valid    for 
the   life-time   of    defendant   No     I    (who   had   become   by   marriage   part 
of    the    family   of    a    descendant    of    the    oiigmal    grantee)    but    that    the 
property    comprised    therein   was    liable    to    revert    to    the    representative 
uf  the  mutt  on  her  death,    (5)   that  the  plaintiff,  although  he  had  issued 
pattas,    was    entitled    to    recover    possession    of    the    lands    occupied    by 
defendant  No   3  and  not  to  receive  rent  from  him  meiely      SATHIANAMA 
BHARATI  v    SARAVANABAGI  AMM\L,  18  M    266=4  MLJ    223  .       535 

(2)   See  Civ    PRO    CODF  Act  XIV  OF  1882),  18  M    94,  19  M    127 
Evidence   (Secondary). 

(1)  Estoppel — Limitation   of    the    doctrine    in    respect    to    a   party   suing    as 
the  representative  of  another — Stamp  Act — Act  I   of   1879,  s    39 — Whe- 
ther  secondary   evidence   of    a   lost   document   can   be   admitted   on   pay- 
ment  of   penalty — -See   EbTOPPEL,    17  )M    473 

(2)  See   MORTGAGE    (CONSOLIDATION),   19   M     160 
Evidence   Act    (1    of    1872). 

(i)  Ss  17,  18 — Sale  of  mittah  for  arrears  of  revenue — Purcluise  by  Govern- 
ment— Subsequent  sale  by  Government — Suit  by  owner  of  a  share  in 
the  mittah  for  cancellation  of  second  sale — Revenue  Recovery  Act 
(Madras} — Act  II  of  1864,  ss  j8,  ^— Limitation — The  plaintiff  was 
the  owner  of  a  share  in  a  mittah  which  was  sold  on  isth  February 
1886  for  arrears  of  revenue  and  bought  by  Government,  who,  on  i6th 
June  1886,  sold  it  to  the  first  defendant,  notifying  the  resale,  in  the 
form  prescribed  under  Madras  Act  II  of  1864  The  first  defendant 
subsequently  resold  portions  of  the  mittah  lo  defendants  3  -and  5  to  8. 
The  plaintiff  sued  to^r  cancellation  of  the  second  sale  so  far  as  his 
share  was  concerned,  instituting  a  suit  for  this  purpose  on  3ist  .March 
1890- — Held,  (i)  that  the  sale  of  i6th  June  i8fij6  was  not  a  sale  under 
s.  38  of  Act  II  of  1864,  although  .lie  notification  of  the  sale  was  in 
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Evidence  Act  (1  of  1932)— (Concluded). 

the  form  prescribed  by  that  Act,  but  a  sale  by  Government  of  pro- 
perty that  had  become  its  own  by  reason  of  the  purchase  at  the 'prior 
sale  of  i $th  February ;  (2)  that  even  assuming  the  sale  of  i6th  June 
1886  to  have  been  a  sale  under  s,  38  of  Act  II  of  1864,  *b*  •suit  was 
time-barred  under  s.  59  of  that  Act,  since  it  should  have  been  brought 
within  six  months  from  the  date  of  plaintiff's  majority,  viz  t  29th 
November  1888,  as  proved  by  his  horoscope,  which  had  been  a  public 
record  from  a  period  ante  lit  em  mo  tarn,  was  relied  upon  by  the  defen- 
dants in  the  present  suit,  and  was  put  in  as  an  '  admission '  under  the 
Indian  Evidence  Act,  ss.  17  and  18,  (3)  that  the  limitation  prescribed 
by  s.  59  of  Madras  Act  II  of  1864  is  applicable  to  sales  which  are 
illegal  by  reason  of  contravening  some  express  law,  as  well  as  to  sales 
which  are  irregular.  RAJA  GOUNDAN  v.  RAJA  GOUNDAN,  17  M.  134=4 
M.  L.  J.  85  92 

(2)  S.  30 — Confessions  of  co-accused — Corroboralion — Material  particulars 
— Abetment — Penal    Code,    s.    109 — Sec    CONFESSION,    19   M     482. 

(3)  S  35 — Hindu  law — Sale  of  a  co-parcener's  share — Claim  of  co-parceners 
on   proceeds — Remuneration    for    management — Judgments    and    private 
documents — Civ     Pro    Code — Act   XIV   of    1882,   ss    2,   215,   540 — Provi- 
sional   decree — Admission   made   argucndo — See    Civ.    PRO.    CODE    (Acr 
XIV  OF    1882),    18  M.  73. 

(4)  S.  92 — Contract  Act — Act  IX  of   i8?2,  s.  30 — Contracts  to  buy  and  sell 
Government   promissory    notes — Whether   wagering   contracts   or   not — 
Admissibility  of   oral   evidence   to  contradict   the   nature   of   a  contract 
in  writing — See  CONTRACT  ACT   (IX  OF  1872),   17  M.  480 

(5)  See  TRANSFER  OF  PROPERTY   ACT   (IV  OF  1882),   18  M.  29 

Execution. 

(1)  Fraud    m    conducting   a    sale    in    contravention    of    agreement    between 
creditor  and  debtor — Estoppel  of  judgment-debtor  by  previous  petition. 
— See  ESTOPPEL,   17  Xf.  304. 

(2)  Malabar  Law — Partition  of  toward — Decree  against  karnavan  on  tarwad 
debt   before  partition — Execution   after   partition. — The    karna\an   of    a 
Malabar    tarwad    borrowed    money    for    purposes    which    rendered    the 
debt   binding  on   the   tarwad.     The   creditor   obtained   a   decree   against 
the  karnavan  in   1879.     In   1882  a  partition  of  the  tarwad  property  took 
place.     In   1871   property  which  had   fallen  on  partition  to  the   present 
plaintiff's  share  was  attached  and  brought  to   sale  in  execution  of   the- 
decree  of    1879.     He  was  not  joftied  as  a  party   in  the  execution  pro- 
ceedings.— Held,     that     the     Court-sale     did     not     bind     the     plaintiff 
KUNHAPPA  NAMBIAR  v    SHRIDEVI  KETTILAMMA,  18  M    451  .         664 

(3)  Partition   by   Collector— Civ    Pro.    Code,   ss    265,   ^Go-Jurisdiction    of 
Court  to  hear  obiections  of  the  divisions  ordered  by  Collector. — Wheie 
a  decree   for  partition  of  an  estate  has  been   transmitted   by   the   Dis- 
trict Court  to  the  Collector  for  execution  under  s.  265,  Civ.  Pro.  Code, 
the  Court  that  made  the  decree  is,  not  deprived  of  its  judicial  power  to 
hear  and  decide  objections  to  the  division  of   the  estate  made  by   the 
Collector.     CHINNA  SEETAYYA  v.  KRISHNAVANAMMA,   19  M.  435         ..     1009 

(4)  Widow  in  possession  of  her  late  husband's  land-— Sale  of  the  land  in 
execution   of  a   personal  decree   obtained  against   the   widow — Suit   by 
the  nephew  and  reversioner  of  the  deceased   husband   to   recover   the 
land  from  the  purchaser. — A  Hindu  widow  sued  to  recover  certain  land 
which  belonged  to  her  late  husband   from  his  brother.     The   suit  was 
compromised  by  means  of  a  razinamah,  one  of  the  terms  of  which  was 
that  the  widow  should  remain  in  possession  of  and  enjoy  the  property, 
but    should    not    alienate    it    without    the   brother's   permission.     Subse- 
quently a  personal   decree   was  obtained   against   the   widow,   and   the 
land  being  sold  in  execution,  was  purchased  by  the  defendant  in  the 
present  suit,  in  which  the  first  plaintiff  was  the  nephew  and  reversioner 
01  the  deceased  husband  -.—Held,  that  the  suit  against  the  widow  being 

•on  a.  persc>nal  claim,  only  her  limited  interest  in  the  property  was  sold 
•  in  execution,  ^ and   that  consequently   the  plaintiff  was  entitled   to   the 
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Execution  —  (Concluded  f) 

propeity      NARANA  MAIYA  v.  VASILVA  KAKAMIA,    17  M    208=4  M  L.J. 

62     '  143 

(5)  Sec  ACT  III  OF  1873  (MADRAS  CIVIL  COURTS),  17  M    309 

(6)  See  Civ   PHO   CODE  (ACT  XIV  o*  1882),  17  M    58,  82,  228,  343,  18  M    477, 
144,  153,  4&4,  482 

(7)  See  FRAUDULENT  CONVEYANCE,  18  M.  378. 
Execution    Sale. 

(1)  Insanity  of  judgment-debtor  intervening  bcfoie  —  Civ    Pro    Code,  ss   450, 
459p  46o—  Act  XXXV  of  1858—  See  Civ    PRO.  CODE  (Acr  XIV  OF  1882), 
19  M    219 

(2)  Portion  of  the  property  sold  belonging  to  a  stranger  —  Civ    Pro    Code  — 
Act   XIV   of    1882,    ss.   313,   315   and   316  —  Rights   of    a   purchaser   in   an 
execution  sale  —  Sec  Civ    PRO    CODE  (Acr  XIV  OF  1882),   17  M    2jH 

(3)  See  Civ    PRO    CODE  (Acr  XIV  OK  1882),   18  M    439 
Foreign   Court. 

See  MORTGAGE   (FORECLOSURE),   19  M.  257 
Foreign    Judgment. 

Daree  "  in  absentcm  "  —  Submission  to  jurisdiction.  —  The  plaintiff  brought  a 
suit  m  the  French  Court  at  Kankal  against  the  defendant,  a  British 
subject,  resident  in  British  India  The  defendant  employed  a  Vakil  to 
defend  the  suit,  but  on  the  case  coming  on  for  hearing  the  Vakil  stated 
he  had  no  instructions,  and  an  ex-parte  decree  was  passed  An  applica- 
tion by  the  defendant  to  have  the  decree  set  aside  was  held  to  be  time 
baried  The  plaintiff  now  brought  a  suit  on  the  judgment  of  the 
French  C  ourt  to  recover  the  amount  decreed  to  him  —  Held,  that  the 
suit  was  not  maintainable  for  the  reason  that  the  decree  had  been  passed 
against  the  defendant  t;i  abscntem  by  a  foreign  Court,  to  which  he  had 
not  submitted  himself.  Semblc  '  Even  if  the  foreign  judgment  had  not 
been  entirely  invalid  as  against  the  defendant,  the  British  Court  would 
ha\e  had  jurisdiction  to  disallow  an  item  of  claim  allowed  by  the 
foreign  Court  01.  account  of  prospective  damage  which  was  unsupported 
b>  evidence  SIVAHAMAN  CHEITI  \  IBURAM  SAHEB,  18  M  327  .  577 

Foreign   State. 

See  CONTRACT,  17  M    262 
Fraudulent    Conveyance 

Collusive  decree  —  Fraud  on  creditors  —  Fraudulent  purpose  (arned  out  —  Suit 
by  legal  representative  of  the  fraudulent  transferor  and  judgment-debtor 
to  set  aside  conicyainc  and  restrain  crccution  of  decree  —  A,  with  the 
intention  of  defeating  and  defrauding  his  creditors,  made  and  deluered 
a  promissory  note  to  B  without  consideration,  and  collusively  allowed  a 
decree  to  be  obtained  against  him  on  the  promissory  note,  and  com  eyed 
to  fl  a  house  in  part  satisfaction  of  the  decree  and  it  appeared  that 
certain  of  A's  creditors  were  consequently  induced  to  remit  parls  of 
their  claims  A  having  died,  his  widow  and  legal  representative  under 
Hindu  law,  now  sued  B  to  have  the  promissory  note  and  the  conveyance 
sc'i  aside  and  to  have  the  defendant  icshained  by  injunction  finm  exccul 
ing  the  decree  —  Held,  (l)  that  the  plaintiff  was  not  entitled  to  relief 
in  respect  of  the  promissory  note  and  the  decree,  although  she  was  not 
personally  a  party  to  the  fraud,  inasmuch  as  she  claimed  through  A  by 
whose  contrivance  and  collusion  the  defendant  was  enabled  to  obtain 
the  deciec,  (2)  that  the  plaintiff  was  not  entitled  to  ha\e  the  sale  set 
aside  inasmuch  as  there  had  been  at  least  a  partial  canymg  into  effect 
of  the  illegal  purpose  in  a  substantial  manner  KANGAMMAL  v 
VENKATACHARI,  18  M.  378  .  612 

Full    Bench   of    Presidency   Small  Cause  Court. 

Sec  ACT  X'V  o*  1882   (PRESIDENCY  SMALL  CAUSJE  COURT),   19  M.  96 
Grant 

Of  portion  of  impartible  Zannndan  —  Construction  of  instrument  of  grant  — 

favo 


e  grant  —  Creation  of  separate  estate  in  favour  of  grantee  ai  be- 
tween him  and  yrantor  —  Kestriition  in  instrument  contravening  Hina[u 
law  of  succession  —  In  a  suit  for  the  recovery  of  possession  of  an'estate, 
it  appeared  that  the  estate  in  question  had  formerly  farmed  a  portion 
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Grant — (Concluded) . 

of  an  impartible  zamindari,  but  had  been  granted,  in  the  year  1845,  by 
the  plaintiff's  father  to  his  younger  brother,  in  whose  name  the  estate 
was  registered  in  the  Collector's  books  as  a  separate  estate.  The  in- 
strument of  grant  provided  (inter  alia)  that  in  case  of  failure  of  self- 
begotten  male  issue  in  the  grantee's  line,  the  immoveable  property  of  the 
grantee,  should  be  put  in  possession  of  the  grantor's  line.  On  the  death 
of  the  first  grantee,  the  property  passed  into  the  possession  of  his  two 
sons,  and  on  the  death  of  the  elder  son  it  came  into  the  possession  of  the 
younger  son.  On  his  death  without  male  issue,  the  estate  passed  into  the 
possession  of  his  widow,  defendant  in  the  present  suit.  The  plaintiff 
contended  that  the  grant  made  to  respondent's  father-in-law  was  a 
maintenance  grant ;  that  under  its  terms  the  estate  reverted  to  his  father 
(now  deceased)  on  the  death  of  respondent's  husband,  when  there  was  a 
failure  of  male  heirs  in  his  branch ;  and  that,  notwithstanding  the  grant, 
the  members  of  the  two  branches  did  not  cease  to  Be  coparceners,  and 
that  consequently  the  right  of  survivorship  of  the  plaintiff  attached  to 
the  exclusion  of  the  defendant : — Held,  that,  on  the  construction  of  the 
instrument  of  grant,  the  estate  became,  by  virtue  of  that  instrument, 
the  separate  and  absolute  property  of  respondent's  branch  of  the  family 
and  that  the  provision  in  that  instrument  purporting  to  create  a  special 
right  of  reversion  in  case  of  failure  of  male  issue  contravened  the 
principle  laid  down  in  the  Tagore  case  and  was  inoperative.  SRI  RAJA 
RAU  VENKATA  KUMARA  MAHIPATI  SURYA  RAU  v.  SRI  RAJA  RAU 
CHELLAYAMMIA  GARU,  17  M.  150  ..  103 

Guardian  ad-litem. 

See  Civ   PRO   CODE  (Aer  XIV  OF  1882),  17  M.  316 

Guardian   and    Ward. 

(1)  Guardians's  power  to  acknowledge  a  debt  due  by  the  minor,  when  not 
barred  by  limitation  at   the  date  of  the  ackno^vledgmen^  — A   guardian 
has  authority  to  acknowledge  a  debt  on  the  part  of  the  minor,  provided 
that  the  debt  is  not  barred  by  limitation  at  the  date  of  the  acknowledg- 
ment.     SOBHANADRI   APPA    RAU   V.   SRIRAMULU,    17   M.   221  ,  .          I$2 

(2)  See  CONTRACT  ACT  (IX  OF  1872),  18  M.  415. 

(3)  See  COSTS,  17  M.  257. 

(4)  See  LIMITATION  ACT  (XV  OF  1877),  18  M.  456. 
Hereditary  Office. 

(1)  Reg    VI  of  1831    (Madras),  s.  3 — Jurisdiction  of  Revenue  Courts — A 
suit    for   *  Maniam '   lands   attached   to   the   hereditary   office   of   village 
carpenter    is    barred    by   the    operation    of    s.    3    of    Reg.    VI    of    1831 
PALAMALM    PADIYACHI    v.    SHANMUGA    AUSARI,    17    M.    302    (F.B.)=4 
M.LJ.  99  . .       209 

(2)  .See  Civ   PRO.  CODF  (Acr  XIV  OF  1882),  19  M.  62 

(3)  See  REGULATION  XXIX  OF  1802)    18  M.  420. 
Hereditary  Trustee. 

See   LIMITAIION,    19   M.   243. 
High  Court. 

(1)  Powers  of,  to  make  rules  as  to  Small  Cause  Court — 24  and  25  Viet ,  cap 
104,  s    15— Civ   Pro    Code— Act  XIV  of  1882,  s.  652— Presidency  Small 
Cause    Courts    Act—Act    XV    of    1882,    ss     6,    18,    els.    (a)    and    (c), 
33 — In  1885  the  High  Court  made  a  rule  under  Presidency  Small  Cause 
Courts  Act,  s.  33,  whereby  it  was  declared  that  the  granting  leave  to  sue 
a  defendant  out  of  the  jurisdiction  under  s.   18,  els.    (a)   and    (c)   of 
that  Act,  was  a  non-judicial  or  quasi- judicial  act  within  the  meaning 
of  that   section  and  might  be  done  by  the   Registrar  of  the  Court  of 
Small  Causes,  Madras: — Held,  that  the  rule  was  ultra  vires  and  void. 
RAJAM  CHETTI  v.  SKSHAYYA,  18  M.  236  (F.B.)=5  M.LJ.  114     '  ..       514 

(2)  See  Civ.  PRO.  CODE  (Act  XIV  OF  1882),  19  M.  414. 

(3)  See  CRIM    PRO.  CODE  (Acr  X  OF  1882),  19  M.  3,  14. 

(4)  See  LETTERS  PATENT,  19  M.  448. 
Hindu  Law. 

i. — ADOPTION 
2  — ALIENATION. 
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3  — CUSTOM 

4  — DEBTS 
5.— GIFT 

6 — IMPARTIBLE  ESTAIES, 

7  — INHERITANCE 

8. — JOINT  FAMILY 

g  — MAINTENANCE 

10  — MARRIAGE 

ii. — PARTITION. 

12 — RELIGIOUS  ENDOWMENT 

13  — REVERSIONER 

14  — STRIDHANAM 
15 — SUCCESSION 

1 6  — WIDOW 

17 — WILL 
1 . — Adoption. 

(i)  Adoptive  mother  under  pollution — Subsequent  datta  homam — Absence  of 
natural  father  at  datta  homam — Natural  father  and  adoptive  mother, 
members  of  the  same  gotram — Sarasiuati  Brahinans — Estoppel — In  a 
suit  to  recover  possession  of  certain  land  to  which  the  plaintiff  claimed 
title  as  the  adopted  son  of  a  deceased  Saraswati  Brahman,  it  appeared 
that  he  had  been  taken  in  adoption  by  the  widow  of  the  deceased  acting 
on  the  authority  of  her  late  husband,  that  datta  homam  was  performed 
subsequently,  and  that  the  plaintiff  had  since  been  recognized  as  the 
adoptive  son  of  the  deceased,  and  had  acted  accordingly  during  a  period 
of  a  twenty-five  years.  The  defendant  was  in  possession  under  a  claim 
of  title  as  a  reversionary  heir,  the  widow  having  died  shortly  before  suit, 
It  appeared  further  (i)  that  the  widow  was  under  pollution  at  the  time 
of  the  plaintiff's  adoption,  but  the  pollution  had  ceased  at  the  time  of  the 
data  homam  ,  (2)  that  the  natural  father  was  not  present  at  the  lime  of 
the  datta  homam,  but  his  wife  took  part  in  the  ceremony  with  his  con- 
sent Semble  neither  of  the  last  mentioned  circumstances  invalidated 
the  adoption,  bul  quaere  whether  the  adoption  was  not  invalid  for  the 
reason  that  the  plaintiff's  adoptive  mother  was  by  birth  a  member 
of  the  same  gotram  as  his  natural  father  — Held  on  the  evidence,  that 
the  defendant  was  estopped  from  denying  the  validity  of  the  adoption 
SANTXPAYYA  v  RANGPPAYYA,  18  M.  397=5  M  L  J  66  625 

(2)  An    only   son   given   in   adoption    by    his   ividoived    mother — Estoppel — 
Specific    Relief   Act — Act   I    of    1877,    j    42 — Suit    for   declaration   by   a 
remote  reversioncr — Parties — The  plaintiff,  claiming  a  remote  reversion- 
ary interest  in  the  estates  of  a  deceased  Hindu,  sued  for  a  declaration  of 
the  invalidity  of  an  adoption  made  by  the  widow      It  appeared  that  the 
nearer  reversioners  (who  were  in  the  first  instance  joined  as  defendants 
in  the  suit)   refused  to  call  in  question  the  validity  of  the  adoption  and 
that  the  plaintiff  himself  had  concurred  in  it  at  the  time  when  it  took 
place      It  appeared  further  that  the  alleged  adopted  son  had  been  given 
in  adoption  by  his  widowed  mother,  and  also  that  he  was  an  only  son  — 
Held,   (i)  that  the  plaintiff , was  entitled  to  bring  the  suit  without  proof 
of    fraud  on   the  part  of    the  nearer   reversioncrs      (2)    that  the   nearer 
reversioners  were  rightly   impleaded   in   the   suit,    (3)    that   the  plaintiff 
was  not  estopped  from  impugning  the  adoption  by  reason  of  his  con- 
duct at    the   time   when   it   took  place,    (4)    that   the   adoption   was   not 
invalid  under  Hindu  law      Semble     A  Hindu  widow  can  give  her  son  in 
adoption  without  special  authority  from  her  husband      GURULINGASWAMI 

v.    RAMALAKSHMAMMA,    18   M    83=4   MLJ    237  .         387 

(3)  Devadasi — Adoption    by    temple     dancing    woman — Right    of     adoptive 
daughter — Civ    Pro    Code,   ss    4^0,  5(38 — Suit  by  infant  without  a  next 
friend — Evidence  taken  on  remand — See  Civ.  PRO    CODE   (Acr  XIV  OF 
i882),M9  M.  127  9 

(4)  Estoppel  by  conduct — A  childless  Hindu  widow,  aged   19,  agreed,  with 
the  plaintiff's  father  to  adopt  the  plaintiff,  stating  that  her  husband,  who 
died  at  the  age  of  12,  had  given  her  authority  to  adopt*   Subsequently 
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she  adopted  the  plaintiff  and  had  his  upanayanam  performed  in  the  adop- 
tive family  next  day,  and  administered  her  husband's  property  as  the 
minor's  guardian  for  about  18  months,  when  she  repudiated  the  adop- 
tion and  refused  to  maintain  the  plaintiff.  Held,  that  the  adoption  being 
invalid  on  the  ground  that  the  widow  had  not,  as  a  fact,  acted  under 
authority  from  her  husband,  she  was  not  estopped  from  denying  the 
adoption  by  the  fact  of  her  having  treated  it  as  effective  for  the  period 
of  18  months.  In  order  that  estoppel  by  conduct  may  raise  an  invalid 
adoption  to  the  level  of  a  valid  adoption,  there  must  have  been  a  course 
of  conduct  long  continued  on  the  part  of  the  adopting  family,  and  the 
situation  of  the  adoptee  in  his  original  family  must  then  become  so 
altered  that  it  would  be  impossible  to  restore  him  to  it.  PARVATIBAYAM- 
MA  v.  RAMAKRISHNA  RAU,  18  M.  145=5  M.L  J.  44  . .  450 

See  Civ   PRO   CODE  (^cr  XIV  OF  1882),  18  M.  496. 
See' HINDU  LAW   (INHERITANCE),  17  M.  48,  287;   18  M.  277 

-Ali  ena  tion. 

Mortgage  of  zamindari  lands  by  zamindar's  widow  to  secure  her  hus- 
band's debts — Appropriation  of  the  asset*  of  deceased  towards  payment 
of  his  debts. — In  a  suit  on  a  mortgage  of  lands  forming  part  of  a  zamin- 
dari,  it  appeared  that  the  zammdar  died  without  issue,  being  indebted  to 
the  plaintiff,  and  that  his  widow  subsequently  borrowed  money  from  the 
plaintiff  for  her  own  purposes,  including  litigation  successfully  prose- 
cuted by  her  to  make  good  her  claim  to  the  estate.  The  widow  being 
pressed  for  payment  executed  the  mortgage  sued  on  and  afterwards  paid 
to  the  plaintiff  two  sums,  being  the  proceeds  of  the  sale  of  her  husband's 
jewels  and  of  the  execution  of  a  decree  in  his  favour  realized  after  his 
death.  These  sums  were  appropriated  to  the  payment  of  the  widow's 
debt  by  the  mortgagee  who,  after  her  death,  brought  the  present  suit 
against  the  deceased  zemindar's  mother  then  come  into  possession  of  the 
estate,  his  undivided  half-brothers  being  joined  also  as  defendants  :• — 
Held,  (i)  that  1he  widow  was  entitled  to  mortgage  the  estate  for  the 
payment  of  her  husband's  debts,  and  was  not  bound  to  discharge  them 
out  of  income;  (2)  that  the  two  payments  by  the  widow  of  money 
belonging  to  the  estate  of  the  deceased  zammdar  should  have  been 
applied  in  liquidation  of  his  debt  RAMASAMI  CHETTI  v  MANGAIKARASU 
NACHIAR,  18  M.  113  ..  428 

(2)  Mortgage — Pendency  of  maintenance  suit — *  Lis  penclcns  ' — Transfer  of 
Property  Act — Act  IV   of   1882,   s    52 — Where   a  member   of   a   Hindu 
family  during  the  pendency  of  a  suit  for  maintenance,  which  resulted  in  a 
decree  charging  the  plaint  house  together  with  other  property  with  the 
maintenance  claimed,  mortgaged  the  plaint  house  to  the  plaintiff: — Held, 
that  he  was  entitled  so  to  do  and  that  the  validity  of  the  mortgage  was 
not    aflected    by    the    doctrine    of    Us    pendens      MANIKA    GRAMANI    v. 
ELLAPPA  CHETTJ,   19  M.  271  .  .       894 

(3)  Of  part  of  family  property  by  one  brother — Suit  by  another  brother  for 
partition  of  his  share  of  the  property  alienated — The  plaintiff  sued  for 
partition  and  delivery  to  him  of  his  share  of  a  plot  of  land  sold  by  de- 
fendant No.   i  his  undivided  brother  to  defendant  No    3.     The  land   in 
question  formed  only  part  of  the  property  of  the  family  of  the  plaintiff 
and  defendant  No.  i  : — Held,  that  the  plaintiff  was  entitled  to  maintain  the 

SUit.       SUBBAMANYA   CHETTYAR  V.  PADMANABHA   CHETTYAR,   IQ  M.   267      .  .          8pl 

4)  See  Civ  PRO  CODE  (Acx  XIV  OF  1882),  17  M.  366,  18  M.  73;  19  M.  211. 

5)  See  HINDU  LAW  (INHERITANCE),  18  M.  193. 
^6)   See  LIMITATION,  19  N.  243* 

3. — Custom. 

'i)  Powers  of  the  head  of  a  caste  in  respect  of  caste  customs — Jurisdiction 
of  the  Civil  Courts. — In  a  matter  relating  to  caste  customs  over  which 
the  ecclesiastical  chief  has  jurisdiction,  and  exercises  his  jurisdiction 
with  due  care  and  in  conformity  to  the  usage  of  caste,  the  Civilo  Courts 
cannot  interfere.  A  guru,  as  head  of  a  caste,  has  jurisdiction  °to  deal 
with  all  matters  relating  to  the  autonomy  of  caste  according  to  recognis- 
ed caste  customs  GANAPATI  BHATTA  v  BHAKATT  SWAMI,  17  M.  222=4 
M.L.J.  101  ..  153 
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(2)  See  DIVORCE,  i7  M    479 

(3)  See    HINDU    LAW    (IMPARTIBLE    ESTATES),    18   M     287 

(4)  See   HINDU  LAW    (RELIGIOUS   ENDOWMENTS),    17   M.    199 
4.— DebU. 

(1)  Liability  of  son  for  father's  debts^Civ    Pro.  Code— Act  XIV  of   1882, 
ss   43,  244 — Suit  for  money — Non-joinder  of  plaintiff's  undivided  brothei 
— Suit  against  sons  of  a  deceased  judgment-debtor — Decree   for  money 
against    father    to    be    discharged    by    instalments — Previous    execution 
proceedings — Limitation  Act — Act  XV  of   1877,  sch    II,  arts,   uo,   122 — 
Sec  Civ    Pfco    CODE,   (Acr  XIV  OF  1882),  17  M    122 

(2)  See  GUARDIAN  AND  WARD,   17  M.  221 

(3)  HINDU  LAW    (ALTERATION),   iS  M.   113 
i  —Gift. 

Set  HINDU  LAW    (STRIDHANAM),   18  M    252 
6. — Impartible    Estates. 

(1)  Custom  of  inalienability,  evidence  of — Dayadi  pat  lam. — The  holdei    o. 
the   impartible   pa  I  ay  am   of   Ammayanyakanur    transferred   his   estate    to 
his  wife  by  a  deed  of  gift      The  Transferor  had  besides  a  son  nuinci- 
ous    dayadis,   and    some   of   the   latter   now    sued    for   a    declaration    that 
the   gift  was   not  binding  on   them.     The   law   of    succession   admittedly 
applicable   to  this  palayam  was   the   rule  of   dayadi  pattam,  according  to 
which  the  person  entitled  to  succeed  on  the  death  of  a  palayagar  is  the 
senior    in   age   of    his    dayadis,   descended    from    one    of    three   brothers, 
who   originally   formed   a   joint   family    together   and   were   the   founders 
of    three   lines   in    the    family      The    person    entitled   under    this    rule    to 
inherit  on   the  death   of    the  transferor  was  one  of   the   plaintiffs   in   the 
suit.     It  was  contended  that  the  palayagar  had   no  proprietary   right   in 
the  estate,  but  held  the  office  of  manager  merely,  but  this  contention  was 
overruled      It  was  further  contended  that  the  estate  admittedly  impai  ti- 
ble  was  by  custom  inalienable  also  — Held  on  the  oral  and  other  evidence 
adduced    in    the    case,    and    with    reference    to    admissions    made    by    the 
transferor  and   to   his  conduct,   and   on   its   appearing   that   eight  out   of 
the  nine  predecessors  of   the  transferor  had  left  either  sons  or  widows, 
but  nevertheless  that  for  three  centuries  there  had  been  no  sale  or  gift, 
that   the  custom  of   inalienability  was   established,   and   that   the   gift   in 
question  was   accordingly   invalid  as   against   the   plaintiffs       SIVASUDR\- 
MANIA  NAICKER  v    KRISNAMMAL,   18  M    287=5  MLJ     168  549 

(2)  Grant  of  portion  of  impartible  zemmdari — Construction  of  instrument  of 
grant — Absolute  grant — Creation  of  separate  estate  in  favour  of  gianlee 
as    between    him    and    grantor — Restriction    in    instrument    conlra\  emng 
Hindu    law   of    succession — See   GRANT,    17    M     150 

(3)  Limitation — Adverse  possession  — The  holder  of  an  impartible  zemmdari 
died  in  1822,  leaving  two  widows  and  a  daughter      The  widows  enteied 
on    the    estate    and    having    successfully    resisted    a    suit    for    ejectment 
brought  by  the  rightful  heir    (the  present  plaintiff's   great-grandfather) 
in  1824,  they  and  the  survivor  of  them  retained  possession  till  1870,  when 
the  last   surviving  widow   died,   and   the   daughter   entered      She   01    the 
Court  of    Wards,   on   hei    behalf,    retained    possession   till   her   death,   in 
1882,   when  the    first   defendant  came   in   as   the   nearest   than    surviving 
sapmda  of  the  last  male  holdei       The  plamhffr  who  was  the  son  of  the 
elder  undivided  brothei    (deceased)   of  the  first  defendant,  now  sued  in 
1891    to    recover    the    zemmdari    from    him  — Held,    that    the    suit    was 
barred  by  limitation      KOOLAPPA   NAIK  v    KOOLAPPA   NAIK,    17  M    34= 

23  M  L  J    250  23 

(4)  Mitakshara  Law  of  inheritance — Impartible  Zemmdari — Heritage  to  an 
impartible  zemmdari  is  to  be  traced  according  to  the  ordinary  rules  of 
the  Hindu  law  of  inheritance,  unless  some  further  family  custom  exists, 
beyond  the  custom   of   impartiality,  although   the  estate  will   be   in   the 
possession    of    only    one    heir    at    a    time.     It    was    contended    for    the 
appellant   that,   in   tracing   the    right   heir   to   the   proper   stock   entitled 
to  the  inheritance,  a  rule  was  applicable  to  an  impartible  estate,  different 
from  that  applied  to  a  partible  one;  and  that  when  once  Jhe  heritage  to 
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an  impartible  estate  had  become  obstructed,  on  the  death  of  each  succes- 
sive owner  the  true  successor  was  the  heir  of  the  last  owner  of  the 
originally  unobstructed  estate,  though  this  did  not  apply  to  a  partible 
estate.  But  for  such  a  distinction  no  authority  was  cited,  nor  any  prin- 
ciple suggested;  and  it  was  not  upheld.  The  parties  to  this  suit,  first 
cousins  once  removed,  contested  the  right  to  inherit  an  impartible 
zemindari,  which  had  been  acquired  by  their  common  ancestor,  who  had 
left  two  daughters  by  two  different  wives.  -The  plaintiff  was  the  son 
of  the  younger  daughter,  the  defendant's  father  was  the  son  of  'the 
elder  The  younger  half-sister  survived  the  elder,  and  in  1863  was 
judicially  declared  to  have  inherited  alone  the  impartible  zemindari. 
On  her  death  the  elder  daughter's  son  in  litigation  ending  in  1 88 1,  made 
good  his  title  to  the  impartible  zemindari,  being  the  descendant  in  the 
elder  line : — Held,  that  this  son  of  the  elder  daughter  became,  as  the 
last  male  owner,  the  stock  from  which  descent  had  now  to  be  traced, 
and  that  the  ancestor  was  no  longer  that  stock.  And  held,  that  the  son 
of  this  last  male  owner  had  a  title  to  the  zemindari  on  his  father's 
death  in  consequence  of  the  full  and  complete  ownership  of  the  latter, 
who  had  himself  become  a  fresh  root  of.  title.  This  decision  disposed 
of  the  only  question  that  was  argued  on  this  appeal.  But  the  decision 
of  the  Courts  below  that  the  plaintiff  could  not  claim  the  inheritance 
in  virtue  of  survivorship  was  also  affirmed.  The  judgment  below,  on 
this  part  of  the  case,  was  based  on  this  that  no  family  co-parcenary 
had  existed  to  give  rise  to  survivorship,  as  the  sons  of  daughters  could 
not  form  a  family  co-parcenary,  which  could  only  consist  of  the  des- 
cendants of  a  paternal  ancestor.  MUTTUVADUGANADHA  TEVAR  v  PERIA- 
SAMI  TEVAR  19  M.  451  (P.C.)=23  I.  A.  128=6  M  L.J.  149=7  Sar 
P.C  J.  83  . .  1020 

(5)  See  Civ    PRO    CODE   (Aci  XIV  OF  1882),   17  M.  316 

(6)  See  HINDU  LAW    (INHERITANCE),    18  M.  277. 
7. — Inheritance. 

(1)  According  to  the  Mitakshara,  Chap.   II,  s.  6 — Succession  of  bhandu — 
Priority  of  mother's  half-brother  over  sons  of  father's  paternal  aunt 
— The  statement  of  bhandus  entitled  to  inherit  given  in  the  Mitakshara, 
Ch.   II,   s.  6,   is   not   an   exhaustive   one.     The    maternal    uncle   of    the 
deceased  is  omitted,  but  the  sons  of  that  uncle  are  specified.     The  omis- 
sion to  mention  a  maternal  uncle  does  not  signify  that  he  is  excluded 
from  the  first  class  of  bhandus      The  grounds  of  the  judgment  in    12 
M  I.A.  448  apply  not  only  to  the  heirship  of  a  maternal  uncle  as  against 
the  claim  in  default  of  heirs,  but  also  apply  equally  to  questions  between 
nearer   and   more   remote   bhandus.     A   maternal    uncle    is,   accordingly, 
an  heir,   though   not   specified   in   the   Mitakshara   list,   and   he   also  has 
priority  over  the  sons  and  grandsons  of  the  paternal  aunt  of  the  father 
of  the  deceased,  who  are  more  remote  than  he  is.     A  mother's  brother 
by  the  half-blood  stands  on  the  same  footing  as  her  whole  brother  in 
regard  to  priority  over  the  more  remote  bhandus      A  half-brother  may 
be    postponed    to    a    whole    brother,    but    there    is    no    ground    for   his 
postponement    to    more    distant    kinsmen.     MUTHUSAMI     MUDALIAR    v 

SUNAMBEDU    MlJTHUKUMARASWAMI     MUDALIAR,     ig    M.    4OS=  ( P.C.)  =23 

LA.  83=6  M.LJ.  113=7  Sar.  P.CJ.  45  ..987 

(2)  Bandhu     ex-parte     paterna — Bhandu     ex-parte     materna — Limitation — 
Adverse  possession — Alienation  of  an  infant's  property  by  his  mother 
and  guardian — Suit  filed  in  1891  to  recover  possession  of  certain  land, 
the  property  of  a  Hindu,  who  died  an  infant,  leaving  him  surviving  his 
adoptive  mother,  who  entered  into  possession  and  enjoyed  the  property 
till  her  death  in  1890.     It  appeared   (i)   that  in  1861   the  deceased  and 
his  adoptive  mother  had  conveyed  absolutely  certain  of  the  properties    - 
to  the  widow  of  one  of  his  first  cousins  on  his  adoptive  father's  side 
for  her  maintenance  and  that  of  her  daughter,  and  that  it  had  been 
assigned  by  her  to  A,  B  and  C;  (2)  that  othef  portions  of  the  property 
had  been  conveyed  in  1889  by  the  same  persons,  with  the  concurrence 
of  D,  as  a  gift  to  the  daughters  of  the  adoptive  sisters  of  the  deceased ; 
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(3)  that  D  was  the  son  of  a  sister  of  the  adoptive  mother  The  plain- 
tiffs were  grandsons  of  the  bi  other  of  the  deceased's  adoptive  father, 
being  respectively  the  sons  of  his  daughters  —field,  (i)  that  the 
plaintiffs,  being  bandhus  e.v-p.arte  paterna  were  preferential  heirs  lo 
D  who  was  a  bandhu  e.v-parte  materna,  (2)  that  the  sister  s  daughters 
had  no  title  whcthei  by  the  law  of  inhei  itaticc  or  under  the  gift  asserted 
by  them;  (3)  that  the  plaintiffs'  claim  to  the  lands  in  the  possessions 
of  A,  B  and  C  was  barred  by  limitation  SUNUHAMMAI  \  RANC,\- 
SAMY  MUDALIAR,  18  M  193=4  M  L  J.  275  .  484 

(3)  Deed    containing    restrictions    on    inheritance    invalid — A     deed    which 
attempts    to    create    a    new    line    of    inheritance    by    excluding    all    heirs 
other    than    direct    male    heirs    is    contrar>    lo    Hindu    Law    and    invalid 
LAKSHM\KKA   v    Boot, ARAM  ANNA,   19  M    501  10*54 

(4)  Illatom   adoption — \apratibandha   property — Thcie   is   no   evidence    that 
the  custom  of  illatom  adoption  exists  among  the  Kondaiaju  caste  of  the 
Vizagapatam    district       Sapratibandha    (liable    to    obstruction)    property 
vcsls   in    ibe   heirs   in    existence   at   the    time    the    inheritance   opens,    and 
is    not    subject    to    variation    by    the    subsequent    birth    of    any    co-heir 
NARASMIIA  R^zu  v     VEFH-LBHADHA   RAZU,    17  M     287  IQQ 

(5)  Illatom        *on-in-lai\) — Inheritance — Survivorship — The       father       since 
deceased    of    the    second    defendant    took    into    his    family    an    illatom 
son-in-law,  who   died,   leaving  a   son,     After  the  death  of   the   son,   one 
of    his    two    daughters    (who    were    his    only    children)    sued    to    reco\  er 
a    one-fourth     share    of    the    property    left    by    the    second    defendant's 
father  — Held,  that   the  plaintiff  was  entitled  to  recover,   in  the  absence 
of    proof    of    a    custom    by    which    the    rights    of    the    plaintiff's    father 
should   have    passed   by   survivorship    to    the    second    defendant      MAI  LA 
REDDI  v    PADMAMMA,'^   M    48  33 

(ft)  Impartible  estate — Adoption  by  a  zemindar  in  conjunction  ^^Jlth  one  of 
his  t^<Jo  wives — Right  lo  succeed  to  adoptive  son  — The  holder  of  the 
impartible  Zemindan  of  Uthumalai,  who  married  two-  wives,  subse- 
quently made  an  adoption  in  conjunction  with  his  junior  wife  The 
zemindar  died  in  August  i8gi,  and  the  adopted  son  died  an  infant 
without  issue  in  December  of  the  same  year  — Held,  that  the  junior 
wife,  having  taken  part  in  the  adoption,  was  entitled  to  the  impartible 
estate  in  preference  to  her  co-wife  ANNAFURNI  NACHIAR  v  COLLEC- 
TOR OK  TINNEVELLY,  18  M  277=5  MLJ  121  542 

(7)  Obstructed   heritage — Succession   per  capital — Succession   on   extinction 
of  a   divided   branch    of  a  family — On    the   death,    without    issue,   of    a 
Hindu    who    was    divided    from    the    rest    of    his    family,    his    pioperly 
passed   in   succession   to   his  widow   and   mother      On   the   death   of   the 
latter,    the    nearest    surviving  j-eversioners    wrfe    the    plaintiff's   husband 
and    the    first    defendant's    father,    both    since    deceased,    and    their    first 
cousin      The    plaintiff    now   claimed   a    one-third    share   of    the    property 
ahovementioned   as    the  heiress   of   her   husband   who   left    no    issue      It 
appeared    that    the    plaintiff's    husband    and    his    co-reversioners    were 
divided        Held,    that    the    plaintiff    was    entitled    to    recover      Semble 
that  she  would  have  been  entitled  to  recover  even  if  her  husband  had 
not    been    divided     from    his    co-reversioners      SAMINADHA    PILLAI     v 
THANGATHANNI,    19  M    70  .  754 

(8)  Widow's    rights   as    heiress — female   gotraja   sapinda — In    a    suit    on    a 
mortgage    executed    by    a    Hindu,    since    deceased*   Lo    the    plaintiff,    it 
appeared    that    the    mortgage    premises    had    been    the    property    of    A. 
whose    daughter,    since    deceased,    was    the    mortgagor's    wife    and    had 
executed   a   will   purporting   to    devise    the   property   to    him      The    suit 
was  defended   by  B,   who   was   the  widow  of   a   great-grandson   of    A's 
greatgrandfather,    and    she    claimed    title    to    the    property    against    the 
plaintiff   undor   the    Iwv   of    inheritance: — Held   that    B   had   no   title   to 
the  mortgage  premises      BALAMM\  v,  PULLAYYA.   T8  M    168=5  At  L  J 

22  466 

(9)  See  HTNPU  LAW   (IMPARTIBLE  ESTATE),  19  M    451. 

HIT 
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^  u^f*1!?1*11*!  k^0?*  judgment — Suit  against  one  member  of  undivided 
Hindu  iaimly — DefUh  of  defendant  before  decree — Right  of  survivorship 
— See  ATTACHMENT,  17  M.  144. 

(2)  Insolvency  of  managing  member  of  <a  family— lnsoh>ent  Act — n  and 
12,  Vic.,  cap.  21,  s.  7 — Vesting  order — Official  Assignee's  power  to 
convey  land — The  managing  member  of  a  Hindu  family  was  adjudicated 
an  insolvent  and  a  vesting  order  was  made.  The  Official  Assignee  con- 
veyed a  house  forming  part  of  the  family  property  of  the  insolvent  to 
the  plaintiff  who  now  sued  for  possession.  The  second  defendant, 
who  was  a  leper,  was  the  younger  brother  of  the  insolvent,  the  other 
defendants  were  the  insolvent's  sons.  The  plaintiff  did  not  prove 
that  the  debts  which  led  to  the  adjudication  were  incurred  for  the  neces- 
sary purposes  of  the  family,  and  the  insolvent's  sons  did  not  prove  that 
they  were  incurred  for  immoral  purposes: — Held  (i)  that  the  second 
defendant's  disease,  which  was  not  of  a  virulent  type,  did  not  affect 
his  co-parcenary  rights;  (2)  that  the  Official  Assignee  could  only  con- 
vey the  shares  of  those  persons  upon  whom  the  debts  of  the  insolvent 
were  binding,  and  accordingly  that  the  plaintiff  was  entitled  to  a 
moiety  of  the  house  and  that  the  house  should  be  sold  and  half  the 
sale-proceeds  paid  to  him.  RANGAYYA  CHKtfi  v  TH  \NIK\CFIALA 
MUDALI,  19  M  74  . .  757 

(3)  Letters   of   administration-j-Promissory    note    given    to    a    firm   consist- 
ing of   two   undivided   Hindu   brothers — Decease   of   the   brothers — Suit      • 
on  note  by  their  sons  without   taking  out   letters — See   LKTTFRS  OF   Ai>- 

MINIS1RATION,     17    M.     147. 

(4)  See  ARBITRATORS,   19  M.  290. 

(5)  See  HINDU  LA^   (MAINTENANCE),   17  M.  268. 

(6)  See   PARTIES,   r8  M    33. 
9. — Maintenance. 

(  F  )  Forfeiture  of  widow's  right  to  maintenance  by  reason  of  unc  hastily  — 
The  unchastity  of  a  widow  deprives  her  wholly  of  her  right  to  mainte- 
nance, and*  the  fact  that  there  has  been  an  agreement  as  to  maintenance 
makes  no  difference  N  \GAMM A  v.  VIRABHAURA,  17  M.  392  ..  *7-' 

(2)  Illegitimate  son — Maintenance — Under  the   Mitakshara  law  an   illegiti- 
mate son  is  entitled  to  maintenance  as  long  as  he  lives,  in  recognition 
of  his  status  as  a  member  of  his  father's  family  and  by  reason  of  his 
exclusion  from  inheritance  among  the  regenerate  classes.     The  mainte* 
nance    decreed   to   an    illegitimate    son   may   be    secured    on    the    family 
property.     ANANTHAYA  v.  VISHNU,   17  M.   160  ..       no 

(3)  Suit  to  recover  arrears  of  maintenance  due  under  a  personal  decree, 
and  to  establish  a  charge  for  future  maintenance  on   the  family  pro- 
perty— A  Hindu  widow  obtained  a  personal  decree  against  her  father- 
in-law   for  maintenance.     Her  late  husband's  five  brothers  were  made 
parties  to  the  suit,  but  no  personal  decree  was  made  against  them,  nor 
did    the    widow    ask    that    her    maintenance    be    made    charge    on    the 
family   property.     On  the  death  of  her   father-in-law,  the   family  pro- 
perty  devolved   on   his   sons   and   grandsons,   who   sold   certain   of    th« 
property.    There  were  arrears  of  maintenance  due,  and  the  widow  insti 
tuted   the   present   suit,   in  which   she   asked    for   a   decree   establishing 
her  right  to  receive  maintenance   for  her  life  and   for  the  arrears  of 
maintenance  on  the  responsibility  of  the  property.: — field   (i)   that  the 
maintenance  not  -having  been   declared  a  charge  upon   the   portion  of 
the  property  which  had  been  alienated,  this  property  -was  free  of  any 
charge    for    her    maintenance;    (2)    that    the    arrears    of    maintenance 
constituted   a   personal    debt   of    the   plaintiff's    deceased    father-in-law, 
and  that  his  sons  and  grandsons  (the  defendants)  incurred  his  liability 
on   his  deceased   and   were   bound   to   discharge   the    same   out   of   the 
family  property;    (3)    that  the   right   to  maintenance  being  %enforceble 
against   the   defendants,   the   right   to  have  «;t   made  a   charge   on   the 
family    property ,  were    enforceable    along    with    it.     BHAGIRATHI     v. 

t  ANANTHA  CHARIA,  17  M.  268  . .       185 

(4}   Wife's  right  of  maintenance  awing  Sudras — Continued  unchastity  and 
misconduct. — In  1887  a  suit  was  instituted  against  a  Sudra  by  his  wife 
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and  .a  decree  was  passed  for  her  maintenance  The  judgment-debtor 
now  sued  to  have  that  decree  set  aside,  alleging  that  his  wife  had  since 
committed  adultery  and  given  birth  to  an  illegitimate  child  The  wife 
denied  the  adultery  and  stated  that  her  husband  had  become  reconciled 
to  her  and  that  her  child  was  legitimate  It  was  sound  that  the  plain- 
.'ff's  case  was  established  and  that  the  defendant's  misconduct  had 
been  lecent,  open  and  continuous  — Held,  that  the  decree  in  the  pre\ious 
suit  should  be  set  aside,  and  that  the  defendant  was  not  entitled  to  a 
bare  maintenance  — Quacie — Whether  apart  from  the  other  circum- 
stances in  the  case,  the  fact  of  having  given  birth  to  an  illegitimate 
child  would  have  constituted  a  bar  to  the  wife's  claim  lo  bare  mainte- 
nance KANDASMI  PILLAJ  v  MUHUGXMMAL,  ig  M  6  ^oH 

(5)  See  Civ    PRO    Coin.    (Acr  XIV  OF   1882),    18  M    482 

(6)  See  HINDU   LAW    (PAHIIIION),    17  M    362 

(7)  See   HINDU   L\w    (\\inow),   18  M    403 
-10. — Marriage 

C  onlracl    Act — Act    IX    of    1872,    s     23 — Marriage    brokage    contract — Public 

policy — Sec  CONIRACI   ACT   (IX  OF    1872),   17  \1    9 
1 1 . — Partition. 

(1)  Death   of  plaintiff    \ubseqwent   to   decree — Right   of  survivor -ship   rested 
in   defendant — Vested  right    of  plaintiff's   representative   not   affected  — 
M,  a  minor  and  only  son  by  his  next  friend,  sued  his  fathei   arid  certain 
alienees    of    the    family    property    for    partition    and    obtained    a    decree 
Subsequent    to    decree   and    pending   appeal,    the    plauilifT    died    and    M's 
mother  was  brought  on  the  record  as  deceased  plaintiff's  legal  icpicsen- 
tative  — Held,  that  as  the  representative  of  a  deceased  plaintiff  can  only 
prosecute   the   cause   of    action   as   oiigmally    framed,    so    the    defendant 
can    raise    no    other    defence    against    him    than    he    could    have    raised 
against   the   deceased   plaintiff,   and    that   a   decree    for   partition   operates 
as  a  severence  of  the  joint  ownership      SUBBAKAYA   MUDALI   \     MANIKA 
MUDALI,   19  M    345  'M° 

(2)  Maintenance — Arrears       of       maintenance — Wrongful       withholding. — 
Where,  in  consequence  of  a  suit   for  partition  of  the  entire   family  pro- 
perty,  a   portion  of   the   property   is   divided,    but   the   remaining   portion 
is   declared   impaitible,   the    family   remains   undivided   in   respect   to   the 
latter   portion      In   a    suit    for   arrears   of    maintenance    it    is    incumbent 
on   the   plaintiff   to    prove   that   there    has   been   a   wrongful   withholding 
of   the   maintenance    to   which   he   is   entitled      MALLIKARJUNA    PRASAD\ 
NAIDU  v    DURGA  PRASADA   NAIDU,    17  M    362  251 

(3)  Of  family  property — Suit  by  plaintiffs  against  their  father  and  uncles  — 
In  a  suit   for  paitition  of   family  property,  the  plaintiffs  were  the  sons 
of   one    and    nephews   of    others    of    the    defendants    who    defended    the 
suit  • — Held,  that  the  suit  was  maintainable      SUBBA  AYYAR  v    GANASA 

AY  YAH,    1 8  M    179  474 

(4)  Prior   arbitration   and   award,    effect   of — See    ARBITRATORS,    19   M     290 

(5)  Property   excluded  from   partition — Limitation — Suits'    Valuation  Act — 
Act  VII  of  1889,  s    ii — The  members  of  a  joint  Hindu  family  made  a 
partition    of    family    property    in     1877,    reserving    undivided,    however, 
certain  land  and  the  capital   and   assets  of   their   family  business  which 
remained  undei    the  control  and  in  the  possession  cif  one  of  them,  viz, 
the  present   first   defendant.     The   plaintiff,   who   was   a   member   of   the 
family,    demanded    his    share    in    the    undivided   property  on    the   4th   oi 
March    1882,    and   the    defendants    refused    to    give   effect    to    his    claim 
The  plaintiff  now  in    1892  sued  for  his  share  in   the  Court  of  the  Dis- 
trict  Murisif,   valuing  his  claim    at   Rs    2,000  — Held,    that    the   property 
in   question  was  co-parcenary   property  notwithstanding   the   transaction 
of   1877,  and  that  the  plaintiff's   suit  was  not  barred  by   limitation,   and 
that   the   High   Court   in   second  appeal   was   not   at    liberty    to   entertain 
an   objection   that   the,   suit  was   not   within  the  pecuniary   limits  of   the 
District  Munsif's  jurisdiction,  as  it  appeared  that  the  appellant  had  not 

.  been   prejudiced      MUTHUSAMI    \FUDALIAR   v     NALLAKULANTHA  "MUDA- 

id  M,  418  '  640 
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(6)  Sale  of   a  co-parcener's   share — Claim   of  co-parceners  on   proceeds — 
Remuneration   for  management — Evidence  Act — Act  I  of   1872,  s.  35 — 
Judgments  and  private  documents — Civ.  Pro.  Code — Act  XIV  of  1882, 
ss  2,  215,  540 — Provisional  decree — Admission  made  arguendo — See  Civ. 
PRO.  CODE  (Acr  XIV  OF  1882),  18  M.  73. 

(7)  See  Civ.  PRO.  CODE   (Acr  XIV  OF  1882),   19  M.  211. 

(8)  See  HINDU  LAW  (ALIENATION),  19  M.  267, 

(9)  See  MORTGAGE   (GENERAL),   18  M.  500. 

(10)  See  STAMP  ACT  (I  OF  1879),  18  M.  233. 
12, — Religious   Endowments. 

(1)  De  facto  manager — Debt  binding  on  the  institution — See  MANAGER,   18 
M.  359- 

(2)  Gosami  mutt — Grant  by   the  head  of  the  mutt   to  his  brother   for  his 
maintenance — Suit  by  a  successor  to  recover  the  land — Limitation  Act — 
Act  XV  of   1877,  s.   10 — Evidence — Yadasts  from  revenue  officials — See 
EVIDENCE,    18    M.   2j66. 

(3)  Temple  repairs  '  Katlais '  or  distinct  endowments — Liability  for  repairs 
-—Proof  of  custom   in  absence  of  endowment-deeds — The   '  panchayat- 
dars*    or    managers   of    a    temple,    being    directed    by   a    Magistrate    to 
repair  the   gateway  of   a   store-house   within   the   temple   precincts  and 
under  their   immediate  control,   spent   Rs.    io-8-o  in   so  doing   from   the 
funds  of  a  '  katlai '  or  endowment  of  which  they  were  managers.     They 
then  sued  the  trustees  of  two  other  '  katlais '  for  recovery  of  the  said 
bum    on    the    ground    that,    by    the    usage    of    the    temple,    the   cost    of 
repairs    was   pa>able    from    the    defendants'    income,    and    asked    for    a 
declaration  that  the  duty  of  executing  repairs  fell  upon  the  defendants1 
'  katlais ' : — field,    that,    in    the    absence    of    any    endowment    or    trust- 
deed  regarding  the  *  katlais '  the  decision  must  be  found  in  the  usage 
of  the  temple,  upon  proof  of  which  judgment  was  given  for  the  plain- 
tiffs,  and  a   declaration  added   to  the   effect   that  the  defendants  were 
liable   for   repairs  to   the  temple  so   far  as   the  surplus   funds  of  their 
'  katlais '    should   permit.    VYTHILINGA    PANDARA    SANNADHI    v.    SOMA- 

SUNDAKA    MUDALIAR,     17    M.     199  J37 

See  Civ.  PRO.  CODE  (Acr  XIV  OF  1882),  17  M.  343- 
See  LIMITATION,  19  M.  243. 
-13. — Reversioner. 

(1)  Suit  by  reversioner  to  set  aside  alienations  by  widow — Fraudulent  con- 
sent  given   by   nearest   reversioner. — In   a   suit   brought   by   the   nearest 
reversioner  of  a  Hindu  widow  who  had  alienated  portions  of  her  hus- 
band's estate  with  the  consent  of  the  nearest  reversioner  alive  at  the 
date  of  the  alienation   (since  deceased),  it  was  found  that  the  aliena- 
tions were  colourable  transactions  fraudulently  got  up  for  the  purpose 
of  defeating  the  plaintiff's  claim : — Held,  that  the  consent  of  the  nearest 
reversioner,  who  must  have  been  aware  of  the  fraud,  was  of  no  avail 
to  validate  the  transactions   impeached,  and  that  they  were  therefore 
invalid  as  against  the  plaintiff.     KOLANDAYA  SHOLAGAN  v.  VEDAMUTHU 
SHOLAGAN,  19  M.  337=6  M.LJ.  14  . .       941 

(2)  See  COURT  FEES  ACT  (Acr  VII  OF  1870),  18  M.  459. 

(3)  See  HINDU  LAW   (ADOPTION),  18  M.  53. 
14. — S  tridhanmm . 

(1)  Estate  of  married  daughter  in  stridhanam  property  of  mother. — Under 
the  Hindu  I^aw  in  force  in  Southern  India,  a  married  daughter,  who 
succeeds  to  her  mother's  immoveable  stridhanam  property,  takes  a  life 
interest  only  and  after  her  death  it  passes  to  her  mother's  heir.    VEN- 

KATARAMAKRISHNA   RAU   V.   BHUJANGA   RAU,    19  M.    IO7=^6  M.LJ.    l6      .  .          780 

(2)  Gift,  construction  of — Provincial,  Small  Causes  Courts  Act — Act  IX  of 
1887,  sch    II,  art.   18 — Suit  relating  to  a  trust. — A  Hindu  executed  in 
favour  of  his  daughter  an  instrument  in  the  following  terms: — "I  have 
"hereby  given  to  you  to  be  enjoyed  as  stridhanam  after  my  death  2,320 
"  fanams  out  of  6,000  fanams  which  remain  as  kanom  on  the  land  T.  .  . 
"  The  proportionate  rent  on  2,320  fanams  is  365  paras.    This  quantity  of 
11  paddy  .  .  .b  shall  be  enjoyed  by  you  and  your  sons  and  grandsons  heredi- 

nao 
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"  tatiJy  by  receiving  the  same  from  my  sons "  After  certain,  clauses 
restricting  the  mode  of  enjoyment  and  the  power  of  alienation  the 
instrument  proceeded,  "in  the  event  of  the  said  kanom  being  paid, 
li  that  money  shall  be  received  by  my  sons  and  shall  be  invested  on  some 
"other  property,  which  may  be  approved  of  by  you  and  your  sons  and  by 
"  my  sons,  and  from  that  property  you  may  receive  income  yearly  and 
"  enjoy  the  same."  In  a  suit  by  a-  grandson  of  the  donee  to  recover  his 
share  of  the  income: — Held,  (i)  that  the  suit  '  related  to  a  trust '  within 
the  mauiing  of  ProvinciaJ  Small  Cause  Courts  Act,  sch,  II-,  art  18, 
(2)  that  the  instrument  was  not  invalid  under  Hindu  Law  and  thai  the 
plaintiff  was  entitled  to  a  decree.  KRISHNA  AYYAN  v  VYTHIANATHA 
AYYAN,  18  M.  252  5-25 

(3)  Inheritance  by  a  granddaughter  for  a  limited  estate — Succession  by  heir 
of  last  full  owner —A.  Sudra  (Lingayat)   died  in  1826  leaving  his  pro- 
perty to  A,  B  and  C,  his  daughters,  who  enjoyed  it  for  some  time  jointly 
In  1860  a  settlement  was  made  by   (i)   A,  the  sole  surviving  daughter, 
(ii)   D,  who  was  the  daughter  of  B,  and   (in)  the  present  plaintiff,  who 
was  the  only  son  of  C,  and  also  the  stepson  of  D.     Under  the  settle- 
ment two-thirds  of  the  property  was  given  to  the  present  plaintiff  and 
the  rest  was  divided  between  A  on  the  one  hand  and  D  and  £  on  the 
other.     E  was  the  daughter  of  D      Subsequently  D  and  E  acquired  A's 
share  under  a  deed  of  gift  dated  5th  June  1863      D  died  in  1883,  E  had 
died   previously,   leaving   the   present    defendant    (her    husband)    and'  a 
daughter   F,  who  died  an  infant  without   issue   in   1891      The  plaintiff 
now  sued  to  recover  the  property  which  had  passed  to  the  line  of  B . — 
Held,  (i)   that  the  settlement  of   1860  on  its  true  construction  gave  to 
D  and  E  a  life  interest  only  in  the  event  of  their  having  no  descendants, 
but   an   estate  of   inheritance   otherwise,    and   that   that    disposition   was 
valid,   and   accordingly   that   in   the  event   which   happened   they  took  a 
heritable  estate ;    (2)    that   under   the   settlement  of    1860  and    the   deed 
of  gift  of  1863,  D  and  E  took  as  joint  tenants  with  benefit  of  survivor- 
ship,  and   not  as   tenants   in  common,  and  accordingly  that   D   became 
sole  full  owner  of  the  property  on  the  death  of  E,  whose  husband  thus 
acquired  no  title  as  her  heir;    (3)    that  F  inherited  the  property,  but 
only  for  a  limited  estate,  and  that  the  plaintiff  was  entitled  to  succeed 
as     heir     to     D,     the     last     full    owner     VIR  \SANGAPPA     CHFTTI     v 
RUDRAPPA  CHETTI,  19  M.  110=6  MLJ    3  782 

(4)  Sister-in-law. — A  childless  Hindu  widow,  who  had  been  predeceased  by 
her  parents,   died,   leaving   stridhanam   property      Her  brother's  widow 
claimed  to  be  entitled  to  inherit  that  property  and  sued  to  enforce  her 
claim  • — Held,    that,    whether    the    marriages   of    the    deceased    and    her 
mother  respectively  had  taken  place  in  a  superior  or  an  inferior  form, 
the  plaintiff  was  not  entitled  to  inherit  the  stridhanam  property  in  ques- 
tion     THAYAMMAL  v    ANNAMALI  MUDALI,   19  M    35  ..       729 

1 5  w— Succession  - 

(1)  Inheritance  according  to  the  Mitakshara,  chap    Ii,  s.  6,   Succession  of 
bhandu — Priority  of  mother's  half-brother  over  sons  of  father's  paternal 
aunt-*— See  HINDU  LAW   (INHERITANCE),  19  M.  405 

(2)  Manu,  Chap    IX,  slokas  122  and  12$ — Rule  of  selection  as  between  an 
elder  son  by  a  wife  of  an  inferior  class  of  caste  and  a  junior  son  by 
a  wife  equal  in  caste — bagger  wife — Meaning  of  the  term  bhoga  strees — 
Custom  showing  preference  in  succession  for  the  tons  by  a  senior  wife 
to  those  by  a  junior  wife — Nearness  of  blood  as  a  ground  of  preference 
between  brothers  of  the  half  and  full  blood,  respectwely — In  case  of 
disputed  succession  to  indivisible  property  between  sons  who  are  born 
of  mothers  of  the  same  caste  but  of  different  classes  therein,  the  right 
of  a  junior  son  by  a  first  married  wife,' if  she  be  of  higher  class,  is 
superior  to  that  of  an  elder  son  of  a  wife  of  lower  class     Thus,  when 
a  Sudfa  marries  a  wojnan  of  his  caste  but  of  an  inferior  class,  as  a 
dagger  wife,  in  addition  to  his  wife  equal  in  caste  to  him,  the  role  of 
selection  ra  in  favour  of  his  son  by  the  latter  by  reason  of  th*  mother  ' 
being  of  a  higher  class.     A  valid  custom  prevails  amorfe  the' 
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zemindars  whereby  the  son  by  a  senior  wife  has  a  prior  right  of  suc- 
cession to  a  son  by  a  junior  wife,  although  the  latter  may  be  the  elder 
son,  seniority  referring  to  the  date  of  the  marriage  and  not  the  age 
of  the  wife.  Nearness  of  blood  is  no  ground  of  preference  under  the 
Mitakshara  law  in  case  of  disputed  succession  to  co-parcenary  property 
which  is  partible,  and  it  is  likewise  no  ground  of  preference  when  such 
property  is  impartible.  When,  therefore,  family  property  belongs  to  a 
co-parcenary  family  consisting  of  two  brothers  of  a  deceased  propositus 
—one  of  the  whole  blood  and  one  of  the  half-blood — in  the  absence  of 
a  specification  to  the  contrary,  the  brother  that  is  entitled  to  succeed  , 
to  the  property  is  the  eldest  in  years.  RAM  AS  A  if  I  KAMAYA  NAIK  v. 
SUNDARALINGASAMI  KAMAYA  NAIK,  17  M.  422  .,  293 

(3)  Of  a  daughter's  daughter  to  her  grandfather's  estate. — On  the  principle 
laid  down  in  14  M.   149,  a  daughter's  daughter  is,  in  the  absence  of 
preferential  male  heirs,  entitled  to  succeed  to  her  grandfather  as  a 
bhandu.     RAMAPPA  UDAYAN  v.  ARUMUGATH   UDAYAN,    17   M.   182=4 
M.LJ.  30  ..US 

(4)  Whether  under  the  Mitakshara  law,  nearness  of  blood  is  a  ground  of 
preference  as  between  brothers  of  the  half  and  full  blood  respectively 
in  case  of  disputed  succession  to  impartible  co-parcenary  property — Re- 
presentation of  minor  heirs  as  defendants  by  including  a  Collector  as  a 
defendant,  as  their  guardian  ad  lit  em — Code  of  Civil  Procedure— Act 
XIV  of  1882,  ss.  13,  244,  312 — Powers  of  a  Hindu  son  to  question  the 
alienation  of  an  impartible  estate  by  his   father — Limitation — Suit  to 
recover  immoveable  family  property  unlawfully  alienated  during  plain- 
tiff's minority — Limitation  Act,  s.  7,  illus.   (&),  and  sched.  II,  arts*  12, 
44,  45,  120  and  144— See  Cxv.  PRO.  CODE   (ACT  XIV  OF  1882),  17  M. 
316. 

(5)  See  GRANT,  17  M.  150. 

(6)  See  HINDU  LAW  (INHERITANCE),  19  M.  70, 

(1)  In  possession  of  her  late  husband's  land — Sale  of  the  land  in  execution 
of  a  personal  decree  obtained  against  the  widow— Suit  by  the  nephew 
and  reversioncr  of   the   deceased  husband   to   recover  the   land   from 
the^purchaser — See  EXECUTION,  17  M,  208. 

(2)  Suit  for  maintenance — Previous  demand — Right  to  arrears. — A  Hindu 
widow  brought  a  suit  against  her  husband's  brother  to  establish  her 
right  to  maintenance,  and  to  recover  arrears  for  six  years;   she  had 
mide  no  demand  before  suit: — Held,  that  she  was  not  entitled  to  a 
decree  for  the  arrears.    SESHAMMA  v,  SUBBAJRAYADU,  18  M.  403  630 
See  HINDU  LAW   (ADOPTION),  18  M.  53. 

See  HINDU  LAW   (ALIENATION),  18  M.   113. 

(5)  See  HINDU  LAW   (INHERITANCE),  18  M.  168. 

(6)  See  HINDU  LAW   (MAINTENANCE),  17  M.  392. 

(i)  Construction  of  will — Condition — Bequest  to  daughters — Meaning  of  the 
words  "  have  issue  ".—A  testator,  after  providing  that  his  two  daughters 
should,  after  their  marriage,  remain  in  his  family  taking  the  income  of 
his  property  without  dividing  it,  and  that,  if  they  should  disagree,  the 
income  only  should  be  shared  between  them,  added  the  following:— 
"If  both  the  said  daughters  shall  have  issue,  they  shall  divide  the  said 
properties  "  equally.  These  who  have  no  issue  shall,  as  aforesaid,  enjoy 
the  income  "  for  their  lives,  and  those  who  have  issue  shall  enjoy  the 
whole  property  " : — Held,  to  be  the  applicable  i^inciple,  that,  where  the 
language  of  a  will  is  clear  and  consistent,  it  shall  receive  iis  literal 
construction,  unless  there  is  something  in  the  will  itself  to  suggest  a 
departure  from  it.  Accordingly,  the  true  construction  was  that  the 
birth  of  issue  was  the  event  on  which  the  absolute  gift  of  a  ha£f  share 
to  either  daughter  was  to  take  effect ;  and  that  «here  was  no  reason  for 
'construing  the  words  "have  issue**  to  mean  "leave  issue."  Therefore, 
under  the  will,  one  of  the  daughters,  whose  only  issue  died  before  her, 
took  a  heritable  share,  and  that  share  did  not  go  over,  on  her  death,  to 
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her  surviving  sUter,  who  had  children.  GUHUSAMY  PFLLAI  v.  SIVA  KAMI 
AMMAL,  18  M  347  (PC)=23  I.A  119=8  MLJ  106=6  Sar  P.CJ 
610  ..  jgr 

(2)  Devise  of  one  kani  out  of  an  estate — Selection  by  the  devisee.— The 
owner  of  land,  measuring  one  kani  and  three-quarters,  died,  leaving  a 
wi|l  by  which  he  devised  one  kani  thereof  to  the  plaintiff,  who  now 
sued  to  recover  one  kani  selected  by  him  out  of  the  land  in  question : — 
Held,  that  plaintiff  had  the  jyght  to  make  his  selection  and  was  entitled 
to  a  decree  NAUAYANASAMI  GRAMANI  v  PERJATHAMBI  GRAMANI,  18 
M.  460  63  j 

Infant. 

Minor — Next  friend — Solicitor's  costs  for  proceedings  undertaken  on  the 
next  friend's  instructions — Repudiation  of  the  proceedings  by  the  minor 
on  attaining  majority — See  COSTS,  17  M.  257 

Injunction. 

(1)  See  Civ    PHO    CODE   (Acr  XIV  OF   1882),  18  M    338 

(2)  See  EASEMENT,   18  M    163 

(3)  See  TENANTS-IN-COMMON,    rg  M    jS 
Insanity. 

(1)  See  Civ    PRO    CODE   (Acx  XIV  01    1882),    ro  M    210 

(2)  See  LUNATIC,    18   M    472 
Insolvency. 

•  (i)  Deceased  insolvent  debtor — After-acquired  property — Whether  \t  vests 
in  his  administrator  or  in  the  Official  Assignee  — The  Official  Assignee 
sold  a  policy  of  insurance  on  the  life  of  an  insolvent,  who,  after  obtain- 
ing his  personal  discharge,  died  The  purchaser  having  bought  the 
policy  mainly  for  the  benefit  of  the  insolvent,  paid  most  of  the  sum 
realised  by  him  upon  it  to  the  Administrator-General,  who  was  about 
to  take  out  letters  of  administration  to  the  estate  of  the  insolvent  — 
Held,  that  the  Administrator-General  was  entitled  to  the  proceeds  of 
the  policy  in  preference  to  the  Official  Assignee  In  re  ACKRILL,  18 
M  24  367 

(2)  See  Crv    PRO    Coor    (Acr  XIV  OF  1882),   19   M    6^ 

(3)  See  HINDU  LAW    ( JOINT  FAMILY),   19  M    74. 

(4)  See  INSOLVENT   ACT,    11    AND    12,   Vic,   CAP    21,    iH   M     TQ 
Insolvency  Order. 

See  Civ    PRO    CODE   (An   XIV  or   1882),    17  M     177 
Insolvent   Act,    11    &    12.    Vic..    Cap.    21. 

'  (i)  S  7 — Hindu  Law — Insolvency  of  managing  member  of  a  family — Vest- 
ing order — Official  Assignee's  power  to  convey  land — Sec  Hivnu  LAW 
(JOINT  FAMILY),  19  M  74  ^ 

(2)  o     7 — UncertifiLated   insolvent — After-acquired   landed   property — Mort- 
gage^ by  insolvent — Rights  of  Official  Assignee — The  Official   Assignee 
applied   under   Insolvent   Act,    s.   36,    for   ihe    delivery   up    lo    him    of   a 
house  and   furniture  of  which   the  occupants  were   m   possession  undci 
a,  mortgage  from  an  insolvent,  dated  December   1891.     It  appeared   that 
the  insolvent  had  been  adjudicated  in  1888  and  had  received  her  pei  sonal 
discharge  in  1890  and  had  obtained  the  house  in  question  under  a  deed 
of  gift  in  April  1891,  and  had  died  intestate  in  May  1892,  having  never 
obtained  a  discharge  under  s    59      The  mortgagees  look  their  mortgage 
with  notice  of  the  insolvency  of  the  mortgagor.     The  Official  Assignee4 
did  not   become  aware   trial  the  insolvent  had  acquired   the  property  in 
question  till   September    1892  when  he   intervened  and  claimed   the  pio- 
perty  free   from   the  mortgage : — Held,  that    the   Official   Assignee   was 
entitled  to  the  moitgaged  property  free  from  the  mortgage      ROWLAND- 
SON  v    CHAMPION,  17  M    21  14 

(3)  S     63 — Ifisolvency    of    married  ~woman — Property    settled    on    her    for 
separate  use  without  power  of  anticipation — Whether  comprised  in  the 
vesting9 order    or    not-^farried    Women's    Property    Act — Act    III    of 
1874,  s.  8. — A  creditor's  right  to  be  satisfied  out  of  the  separate  property 
of  a  married  woman  is,  in  the  case  of  post-nuptial  debts,  restricted  to 
the  property  as  to  which  there  is  no  restraint  on  applicarfofi,     3.  8  of 
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Act  III  of  1874  was  not  intended  to  give  married  women  the  power 
of  evading  such  restraint.    In  re  NANTEL  AND  MANTEL,  18  M.  19  63 

lnrtalm«nt  Band. 

See  Civ.  P*o.  CODE  (Acr  XIV  OF  1882),  17  M.  382. 

Inter**!. 

(1)  Civ.  Pro.  Code— Act  XIV  of  1882,  ss.  13,  43— Res  judicata— Court  of 
jurisdiction  competent  to  try  subsequent  suit — Suit   for  interest  on  a 
bond  waiving  right  already  accrued  to  stte  for  principal — Second  suit 
for  principal   and   interest    subsequently   accrued — Limitation   Act — Act 
XV  of  1877,  sch.  II,  art    116— Mortgage — Interest  post  diem  in  absence 
of  covenant — Muhammadan  Law — Shares  of  males  and  females  in  sub- 
ject of   altumga  grant — Hypothecation   by   gosha   women — Rule   as   to 
proof  of  bona  fitSesf. — See  BURDEN  OF  PROOF,  18  M.  257. 

(2)  Mortgage — Limitation  Act — Act  XV  of   1877,   sch.   II,   art    116. — The 
plaintiff  sued  in   1893  to   recover  principal  together  with   interest   due 
up  to  date  on  a  mortgage  which  provided  for  the  repayment  of  principal 
and  interest  in  December  1882,  but  contained  no  covenant  for  the  pay- 
ment of  interest  post  diem : — Held,  that  the  claim  for  interest  post  diem 
was  barred  by  limitation.    THAYAR  AMMAL  v.  LAKSHMI   AMMAL,    18 

M.  331  ••       579 

(3)  'Post  diem  '—Interest   Act— Act   XXXII   of    1839— Transfer   of    Pro- 
perty Act—Act  IV  of  1882,  s.  88— Mortgage.— See  ACT  XXXII  OF  1839 
(INTEREST)   18  M.  248. 

(4)  See  BURDEN  OF  PROOF,  18  M.  257. 

(5)  See  Civ.  PRO.  CODE   (Acr  XIV  OF  1882),  19  M.  419. 

(6)  See  CONTRACT  ACT   (IX  OF  1882),   18  M.   126,   175. 

Joinder. 

Of  plaintiffs — Wrongful  act  affecting  the  rights  of  the  several  plaintiffs. — 
Where  certain  persons  were  alleged  to  have  committed  a  wrongful  act 
by  evicting  the  plaintiffs  from  certain  land  in  which  the  first  plaintiff 
claimed  to  be  entitled  to  the  melvaram  and  the  other  plaintiffs  to  the 
kudivaram : — Held,  that  a  suit  brought  by  the  plaintiffs  jointly  was  not 
bad  for  mis-joinder.  MUTHUVIJAYA  RAGHUNADHA  RAJU  TEVAR  v. 
CHOCK ALINGAM  CHETTI,  19  M.  335  930 

Joint  Fort  Teator. 

See  CONTRIBUTION,  17  M.  78. 
Judge. 

See  DEFAMATION,  17  M.  87. 
Jurisdiction. 

(1)  Civ.  Pro.  Code,  s.  17 — Provincial  Small  Cause  Court's  Act — Act  IX  of 
1887,  s.  16. — See  Civ.  PRO.  Code   (Acr  XIV  OF  1882),  19  M.  477. 

(2)  See  ACT  III  OF  1873  (MADRAS,  CIVIL  COURTS),  17  M.  309* 

(3)  See  ACT  XV  OF  1882  (PRESIDENCY  SMALL  CAUSE  COURT),  19  M  304. 

(4)  See  ACT  IX  OF  1887  (PROVINCIAL  SMALL  CAUSE  COURTS),  18  \f.  28, 

(5)  See  Civ.  PRO.  CODE  (Acr  XIV  OF  1882),  19  M.  65. 

(6)  See  CRIM.  PRO.  CODE   (Acr  X  OF  1882),   17  M.  402. 

(7)  See  EXECUTION,  19  M.  435. 

(8)  See  FOREIGN  JUDGMENT,   18  M.  327. 

(9)  See  HEREDITARY  OFFICE,  17  M,  302. 
<io)  See  HINDU  LAW  (CUSTOM),  17  M.  222. 
(n)  See  LETTERS  PATENT,  19  M.  448, 

Karnam. 

(1)  See  ACT  IX  OF  1887  (PROVINCIAL  SMALL  CAUSE  COURTS),  18  M.  395. 

(2)  See  LIMITATION  ACT  (XV  OF  1877),  17  M.  395. 
Kattubacli. 

See  LIMITATION  ACT  (XV  OF  1877),  >9  M.  100. 
Land  Acquisition  Act  (X  of  1878). 

Ss.  3,  24,  25,  ap  and  34 — 4  Material  irregularity  '—Mistake  in  regard  ta  the 
-  principle  of  calculation  of  the  value  of  the  land  acquired — Code  o£ 
Civil  Procedure— Act  XIV  of  1882,  s.  tea.— See  Crv.  PRO,  Cowr  ( Act* 
XIV  OF  1880),  *7  M.  37*. 
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Landlord  and  Tenant. 

(i)—  Easement   by  custom— Water  rights --See   EASEMENT,   18  M    320 

(2) — Notice  to  quit — Assertion  of  Mulyeni  (permanent)  tenure — Entitle- 
ment to  notice — The  setting  up  of  d  Mnlgeni  right  by  a  tenant  is  not  a 
disclaimer  of  title  such  as  disentitles  him  to  notice  to  quit  in  determina- 
tion of  the  tenure  UN  HAM  MA  DEVI  v.  VAIKUNTA  HLGDE,  17  M  218=3 
M  L  J  287  ISO 

{$)— "Perpetual  lea,\c  granted  fur  consideration — Clause  providing  for  for- 
feiture on  rent  being  in  arrears — Whether  repayment  of  the  considera- 
tion is  a  condition  precedent  to  the  surrender  of  the  lands — Considera- 
tion paid  for  a  lease  is  exhausted  by  the  grant  of  the  lease,  and  a 
tenant's  forfeiture  of  the  lease  cannot,  in  the  absence  of  a  provision  to 
that  effect,  operate  so  as  to  convert  the  original  consideration  into  a 
debt,  which  must  be  paid  before  the  forfeiture  can  be  enforced 
KAMMARAN  NAMBIAR  v  CHINUAN  NAMBIAH,  18  M  32  372 

(4)   Ulavadai    Mirasidars — Permanent    tenancy — Lease    by   temple    trustee — 

Long  possession — Necessity  for  lease  presumed — Civ   Pro   Code,  s  584 — 

,  Inference  to  be  drawn  from  documents,  question  of  law — See  Civ    PRO 

CODE,   (Acr  XIV  OF  1882),   19  M    485 
Lease. 

(1)  Sec  CONTRACT,   17  M    275. 

(2)  See  LANDLORD  AND  TENANT,   18  M    32 
Leave  to  aue  in  forma  pauperU. 

'       See  Crv    PRO    CODE    (Acr  XIV  OF   1882),   19  M     197 
Legacy. 

See  LIMITATION  ACT   (XV  OF   1877),   19  M    425 
Letter*   of  Administration. 

(1)  Promissory  note  given   to  a  firm   consisting   of  two   undivided  Hindu 
brothers — Decease  of  the  brothers — Suit  on  note  by  their  sons  without 
taking    out    letters — Two    brothers,    members    of    an    undivided    Hindu 
family,  who  traded  as  '  T    lyavier  and  Brother,'  became  the  holders  of 
a  promissory  note   given   to   the   firm      The  elder   brother  having  died, 
his  son  joined  the   firm  in  his  place,  and  he  and  his  uncle  filed  a  suit 
against    the   maker   of    the   note,   but   before    the   action   was   heard   the 
uncle  died,  and  his  son   (a  minoi  )   was  substituted  as  plaintiff  for  him, 
suing  by  the  other  plaintiff  as  his  next  friend      The  plaintiffs  had  not 
taken  out  letters  of  administration  to  their  respective  fathers'  estates  — 
Held,   (i)    that  assuming  that  the  younger  brother  could  have  sued  as 
surviving  member   of    the    firm,   on   his   death    the    necessity    for    taking 
out   letters   of    administration    cuuld    not    be    avoided;    (2)    that,,   if    the 
debt  was  in  reality  due  to  the  plaintiffs'  family  and  not  to  the  obligees 
of  the  bond,   they  could  not  sue  upon  it  in  their  own  right  of  survivor- 
Ship  without   taking  out  letters  of  administration,   since  the  promissory 
note    did    not    disclose    the    nature    of    the    debt,    and,    moreover,     the 
other    members    of    the    family    should   have    been    joined    as    plaintiffs 
CHOCKALINGA    PILLAI    v     NATESA    AYYAR,    17    M     17  .       101 

(2)  See   SUCCESSION  ACT    (X  OF   1865),    19  M    458 
Letters   Patent. 

(1)  Cl    12 — Jurisdiction  of  Hiyh  Court — Iintnoveable  property  situated  uut- 
side — Moveable  property  situated  ivithin  the  jurisdiction — Leave  granted 
by  Registrar — ^here    the   plaintiffs  brought   a   suit   for   their   share   of 
family   property  consisting  of   land    situated  outside    the   jurisdiction   of 
the  High   Court  and    for  men  cables   situated  within,   leave   having  been 
granted   by   the   Registrar  — Held,   that   the   High    Court   had    no   juris- 
diction as  to  the  lands,  and  that  the  suit  must  be  dismissed  as  to  them  * — 
Held    further,    that    leave    to    sue    had    been    wrongly   granted    by    the 
Registrar.     SESHAGTRI  RAU  v    RAMA  RAU,  19  M   448=6  M    L    J.  ig   .       lOlH 

(2)  Cl   12 — Whether  an  order  under  this  clause  may  form  the  subject  of  an 
issue  for  trial  in  the  juit  —The  legality  of  an  order  granting  permission 
to  institute  a  suit  under  cl     12  of   the   Letters   Patent  mav   form   tfiq 
subject    of   an    issue    for   trial    in    (he    suit    so    instituted.     WAOAMONEV 

MUDALIAR   V.    jANAKlHAtt    MUDALI1R,    l8    M      142=5    M.*L,.    J.    34  ..         448 
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(3)  S.  15 — Appeal — District  Municipalities  Act  (Madras) — Act  IV  ol  1884, 
8*.  53,  59,  60 — Profession  tax— ^trader — Provincial  Small  Cause  Courts 
Act — Act  IX  of  1887,  S3.  25,  27 — See  ACT  IV  OF  1884  (DISTRICT  MUNI- 
CIPALITIES, MADRAS),  17  M.  100. 

(4)  S.   15 — Appeal  to  two  Judges — Sanction  to.,  prosecute  granted  by  one 
Judge, — VVhere  one  Judge  exercising  the  revisional  jurisdiction  of  the 
High  Court,  in  reversal  of  an  order  of  a  First-class  Magistrate,  had 
granted  sanction  under  Crhn.  Pro.  Code,  s.  195,  for  a  prosecution  under 
Penal  Code,  s.   182  an  appeal  was  preferred  from  his  judgment  under 
Letters  Patent,   s.   i$:—»Heldt  that  no  appeal  lay,  that  section  of  the 
Letters    Patent    being    inapplicable    in    cases    of    criminal    jurisdiction. 
SRINIVASA  AYVANGAR  v.  QUEEN-EMPRESS,  17  M.  105=1  Weir  786  72 

(5)  S.  15— See  Civ.  PRO.  CODE   (Acr  XIV  or  1882),  19  M.  422. 
Lex  Fori. 

See  CONTRACT,  17  M^  262. 
Lex  Loci  Contrmctut. 

See   CONTRACT,    17   M.   262. 
Limitation. 

(1)  Adverse  possession — Alienation  of  an  infant's  property  by  his  mother 
and    guardian — Hindu    Law — Inheritance — Bandhu    ex-par te    paterna — 
Bandhu  ex-parte  materna. — See  HINDU  LAW  (INHERITANCE),  18  M.  193. 

(2)  Adverse     Possession — Hindu     Law. — See     HINDU     LMY      (IMPARTIBLE 
ESTATE),   17  M.  34. 

(3)  Adverse  possession — Mortgage  by  previous  owner  out  of  possession  for 
twelve  years  — In  a  suit  on  a  mortgage,  dated  19th  June  1888,  and  exe- 
cuted by  the   superintendent  of  a  mosque,   the   endowments  of  which 
were  comprised  in  the  mortgage,  together  with  defendant  No.  i,  there- 
in described  as  his  disciple,  it  was  admitted  that  the  first  mortgagor  had 
occupied  the  position  of  superintendent  up  to  1871  and  that  in  that  year 
he  had  executed  an  instrument  authorizing  defendant  No.  2  to  take  pos- 
session of  the  properties  on  behalf  of  defendant  No.  3  whom,  as  was 
recited,  the  executant  had  taken  in  adoption  and  appointed  to  be  his 
successor.     In  1874  the  first  mortgagor  purported  to  cancel  the  instru- 
ment above  referred  to,  but  it  appeared  that  he  never  actually  resumed 
the  management  and  that   defendant   No.  2   resisted  various  attempts 
then  and  subsequently  made  to  interfere  with  his  possession,  and  held 
the  properties   (together  with  defendant  No.  3)   up  to  the  date  of  the 
suit:— Held,  that  defendants  Nos.  2  and  3  were  in  adverse  possession 
of  the  mortgage  premises  from  1871,  and  that  the  mortgage  was  conse- 
quently invalid  whatever  the  purpose  of  the  debt  intended  to  be  secured 
thereby.    SUBBARAMAYYAR  v.  NIGAMADULLAH  SAHEB,  18  M.  342          . .       587 

(4)  Adverse  possession — Non-payment  of  tnelvaram — Claim  of  kudivaram 
right  by  prescription. — In  a  suit  to  rcco\cr  land,  of  which  neither  the 
plaintiff  nor  his  predecessor  in  title  had  been  in  possession  within  a 
period  of  forty  years  before  the  suit,  the  defendants  pleaded  that  the 
plaintiff  had  been  entitled  to  receive  melvaram  only,  that  the  payment 
of  melvaram  had  been  discontinued  fifteen  years  before  the  date  of  the 
suit,  and  that  they  themselves  were  entitled  to  the  kudivaram  right  in  •  • 
the  land.     It  was  found  that  the  non-payment  of  melvaram  had  not 
been  accompanied  by  an  assertion  of  adverse  title  and  that  the  defen- 
dant's kudivaram  right  had  not  been   set  up  twelve  years  before  the 
suit: — Held  that  the  suit  was  not  barred  by  limitation.    GOVINDA  PILLAI 

v.  RAMANUJA  PILLAI,  18  M.  171  •  •      468 

5)  Boundary  Marks  Act  (Madras)— Act  XXVIII  of  1850,  s.  25-— Boundary 
Marks  Act  (Madras)— Act  II  of  1884,  s.  9— Suit  to  set  aside  decision 
of  the  survey  officer — Plea  of  limitation  abandoned — See  ACT  XXVII 
OF  1860  (BOUNDARY  MARKS),  MADRAS,  19  M.  416. 

(6)  Civ.  Pro.  Code,  ss.  53,  245,  647— Amendment  of  execution  petition— 
/Appeal— See  Civ.  Pno.  CODE  (Aqr  XIV  OF  f#fc),  if  M,  0fc 

($0  Contract— Continuing  Breach— Civ.  Pro.  Code,  ss.  588  (28)  $86>-**  SEE 
Civ.  PRO.  Cows  (Acr  XIV  or  1882),  19  11/391. 
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(&)  Purchase  by  conditional  sale — Vendor  remaining  in  possession  as 
tenants  holding  over — Possession  not  shown  to  be  adverse. — In  1866  the 
plaintiff  bought  the  plaint  lands  by  conditional  sale  deed  repayable  in 
ten  years  from  a  third  party  who,  under  the  same  -document,  became 
his  tenant  of  the  said  lands.  Before  the  expiration-  of  the  ten  years 
the  vendor  died,  and  his  widow  sold  her  right  in  the  lands  and  gave 
possession  to  G,  the  transferrer  of  the  second  defendant.  On  the  ex- 
piration of  the  ten  years  the  sale  to  plaintiff  became  absolute  and  G 
continued  to  hold  over  after  the  expiry  of  the  lease,  but  there  was  no 
evidence  to  show  that  G's  possession  ever  became  hostile  to  plaintiff , — 
Held,  that  the  fact  that  plaintiff's  title  npend  into  full  ownership  on 
the  expiration  of  the  ten  years  provided  by  the  sale  deed  did  not  alter 
'the  character  of  the  tenure  of  G,  that  hife  possession  never  became 
hostile  to  plaintiff,  that  G  acknowledged  the  plaintiff's  title  in  his  sale 
deed  dated  1881  to  the  second  defendant,  and  that  the  suit  was  not 
barred.  ANANTHA  BHATTA  v.  HOLEYA  DEYYU,  19  M.  437  . .  1010 

(9)  Religious  endowment — Hereditary  trustee — Invalid  alienation  — In  a  suit 
brought  by  a  hereditary  trustee  to  set  aside  certain  alienations  of  the 
trust  property,  made  by  his  predecessors  in  title  and  to  have  it  declared 
that  he,  was  entitled  to  the  sole  management  of  the  trust  property  it 
appeared  that  the  property  was  held  jointly  by  plaintiff's  father  and  by 
the  mother  of  the  first  defendant.  On  1 7th  September  i£68  first 
defendant's  mother  alienated  her  right  to  the  joint  management  to  the 
first  defendant,  who  however  never  got  possession  until  I3th  Febru- 
ary 1869,  on  which  date  plaintiff's  father  alienated  his  right  to  joint 
management  to  first  defendant,  the  plaintiff  was  born  in  1875  - — Held, 
that  the  hereditary  right  of  plaijptiff  was  a  personal  right  accruing  on 
the  death  of  his  predecessor,  ins  f  his  father,  and  that  as  limitation 
ran  from  that  date,  the  suit  was  not  barred.  VELU  PANDARAM  v. 
GNANASAMBANADA  PANDARA  SANNADHI,  19  M  243=26  M  L  J  39  . .  874 

do)  See  Crv   PRO,  CODE  (Acr  XIV  OF  1882),  18  M.  144;  19  M.  162.  197. 

(n)  See  EVIDENCE  ACT   (I  OF  1872),   17  M.   134. 
Limitation  Act  (XV  of   1877), 

(1)  S.   7 — Malabar  Law— Compromise  of  doubtful  claims  by  adult  mem- 
bers of  a  tarwad — Suit  by  junior  members  to  rescind  the  compromise 
— In   1878  the  senior  members  of   Malabar  tarwad,   in  bona  fide  com- 
promise of  certain  doubtful  claims,   executed  an  instrument  conveying 
away  certain  land  of  the  tarwad      In   1891   certain  junior  members  of 
that   tarwad,   including   several   minors,   sued   to   recover   possession   of 
the   land   in   question      Others  of    the  junior   members   of    the   tarwad 
had  attained  majority  more  than  three  years  before  the  suit  and  had 
not    impugned    the    validity    of    the    conveyance ;    these    persons    were 
joined    as    defendants.     None   of    the    plaintiffs    had    attained   majority 
m   1878  ''-~H eld,  that  the  suit  was  barred  by  limitation     Semble:   that 
a  compromise  of   a  doubtful  claim   made  by  the  adult  members  of  a 
tarwad  bona  fide  and  in  the  interest  of  the  tarwad  is  binding  on  the 
minor  members,     MOIDIN  KUTTI  v   BEEVI  KUTTI  UMMAH,  18  M.  38     . .      377 

(2)  S.    7 — Registration    Act — Act    III    of    1877,    s.    77 — Suit    by    infant    to 
enforce  registration — Special  rule  of  limitation — The  Registration  Act, 
1877,  being  a  special  Act  complete  in  itself,  the  provisions  of  Limita- 
tion Act,  s.  7,  do  not  apply  to  suits  instituted  under  s    77  for  a  decree . 
directing  a  document  to  be  registered: — Held,  accordingly,   that  a  suit 
by  an  infant  to  enforce  the  registration  of  a  conveyance  having  been 
instituted  more  than  thirty  days  after  refusal  on  the  part  of  a  regis- 
trar to  register  it,  is  barred  by  limitation.    VEERAMMA  v.  ABDIAH,   18 

M.  99  <F.B.)  . .       418 

(3)  S   7,  illustration  (b)  and  sch.  II,  arts,  12,  44,  45,  I2O»  144— Limitation 
^-Suit    to    recover   immoveable    family    property    unlawfully   alienated 
daring  plaintiffs'- minority — Hindu  law— Succession  whether  tinder  the 
Mitakshara  law,  nearness  of  blood  is  a  ground  of  preference  as  be- 

,  tween  brother!  of  the  half  and  full  blood  respectively  fn  case  erf 
disputed  succession  to  impartible  coparcenary  property— Representa- 
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tion  of  minor  heirs  as  defendants  by  including  a  Collector  as  a  jief en- 
dant,  as  their  guardian  ad  mem— Civ.  Pro.  Code— Act  XIV  of  188*, 
as.  13,  244.  312 — Powers  of  Hindu  son  to  question  the  alienation  of 
an  impartible  estate  by  his  father — See  Civ.  PRO.  CODE,  (Act  XIV  of 
1882),  17  M,  316 

(4)  Ss.  7,  12,  sch.  II,  art.  177— Civ.  Pro.  Code— Act  XIV  of  1882,  ss.  596, 
506,  599 — Application  to  admit  appeal  to  Privy  Council— Disability  to 
reason  by  the  minority — Deduction  of  time: — See  Civ.  PRO.  CODE  (Acx 
XIV  of  1832),  18  M.  484. 

(5)  S.  8— 'Sale   of  land  for  arrears   of   revenue — Revenue   Recovery  Act 
(Madras)  t—Act  II  of  1864,  s.  36,  cl.  2,  and  s    So— Sale  irregular  by 
reason  of  not  being  duly  notified — Limitation — Alleged  fraud  affecting 
sale. — When  there  are  arrears  of  revenue  so  as  to  give  jurisdiction  to 
the  Collector  to  sell  under  Madras  Act  II  of  1864,  the  sale,  however 
irregular,  is  a  proceeding  under   that  act,   for  purposes  of   limitation, 
and  is  valid  not  only  as  between  the  Collector  and  the  defaulter,  but 
as  between   the   Collector   and   the   purchaser   at   the    sale.    The   mere 
fact  that  one  of  the  plaintiffs,  in  a  suit  brought  to  set  aside  a  sale  un- 
der Madras  Act  II  of  1864,  is  a  minor  is  not  sufficient  to  save  the  limi- 
tation bar  under   s.   59  of   Madras   Act   II   of    1864   when  an   alleged 
fraud  affecting  the  sale  came  to  the  knowledge  of  the  other  plaintiffs 
who  are  majors  and  are  jointly  interested  with  the  minor  more  than 
six  months  prior  to  the  institution  of  the  suit,  s.  8  of  the  Limitation 
Act    being    inapplicable    to    such    cases.     NARAYANAN     NAMBUDRI    v. 
DAMODARAN  NAMBUBRC,  17  M.   189=4  M.LJ.  79  . .       129 

(6)  S.    10— ^Evidence — Religious   endowment — Gosami   mutt — Grant    by   the 
head  of  the  mutt  to  his  brother  for  liis  maintenance — Suit  by  a  suc- 
cessor to  recover  the  land — Yadasts  from  revenue  officials. — See  EVI- 
DENCE, 1 8  M.  266. 

(7)  S.  la— Delay  in  obtaining  copies  for  the  purpose  of  appeal — Res  judi- 
cata — Champerty — Speculative    Purchase — Public    policy — Contract    Act 
— Act  IX  of  1872,  s.  23. — See  CONTRACT  ACT  (IX  OF  1872),  18  M.  374. 
(8)  S.    14 — Deduction  of   time   during   prosecution   of  suit   with   due 
diligence — Defect  of  jurisdiction--Other  cause  of  a  like  nature. — Where 
a  previous  suit  by  the  same  plaintiff  against  the  same  defendant  has 
failed  by  reason  of  misjoinder  of  causes  of   action  and   parties,   the 
plaintiff  in  a  second  suit  is  not  entitled  to  the  extra  period  of  limita- 
tion allowed  by  s.  14  of  the  Limitation  Act,  since  the  cause  of  failure 
of  the  previous  suit  is  not  due  to  '  defect  of  jurisdiction '  in  the  Court 
which  entertained  the  suit,  nor  is  it  a  cause  '  of  a  like  nature '  thereto. 
TIRTHA  SAMI  y.  SESHAGIRI  PAI,  17  M.  209  •  . .       207 

(9)  S.  14 — Exclusion  of  time  of  former  proceedings. — In  1892  a  suit  was 
instituted  in  the  Presidency  Court  of  Small  Causes  against  defendants 
not  resident  within  the  jurisdiction,  the  leave  of  the  Registrar  of  the 
Court  having  been  first  obtained.     Subsequently  it  was  ruled  that  the 
Registrar  was  not  empowered   to  give   such  leave,  and  the   suit   was 
dismissed.    A  similar  suit  was  then  instituted,  the  leave  of  the  Court 
haying  been  first  obtained: — Held,  that  the  time  during  which  the  first 
suit  was  pending  should  be  deducted  in  the  computation  of  the  period 
of    limitation    applicable    to    the    second    suit.     SUBBARAU    NAYUDU    v. 
YAGAJPA  PANTULU,  19  M    90  . .      768 

(10)  S.  14,  sch.  II,  art.  179^— Exclusion  of  time  of  proceeding  bona  fide  in 
Court  without  jurisdiction~-SUp  in  aid  of  execution — Application  for 
sanction  to  an  agreement  to  give  time  to  a  judgment-debtor. -~Qn  an 
application  made  in  June  1892  for  execution  of  a  decree  for  the  payment 

.of  a  sum  of  money  by  instalments  passed  in  1883  by  a  Subordinate  Court, 
it  appeared  ttert  the  Subordinate  Court,  after  executing  it  in  part,  had 
transferred  it  to  the  Presidency  Court  of  Small  Causes,  which  proceeded 
to  execute  it  up  to  23rd  February  i£&7,  and  that  0*1  a  further  apfiUcation 
on  £fh  March  1888,  it,  was  discovered;  that  the  transfer  of  the  decree 
a  mutate,  **  the  amount  exceeded  Rs.  2,000,  and  the  decree  was 
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"returned  to  the  Subordinate  Court  on  31(1  July  1888  On  26th  Februaiy 
1889  an  application  was  made  to  the  Subordinate  Couil  to  sanction  an 
agreement  to  give  time  for  the  satisfaction  of  the  judgment-debt  under 
Civ»  Pro  Code,  s.  257  (A),  but  sanction  was  never  given,  and  ou  28th 
July  1891  the  decree-holder  applied  to  have  the  decree  transferred  to 
another  Court,  and  in  September  applied  for  execution  and  realised 
Rs.  250  towards  the  debt: — Held  by  Parker,  J ,  that  the  time  during 
which  the  decree  was  in  the  Presidency  Court  of  Small  Causes  should 
be  deducted  in  the  computation  of  the  period  of  limitation  for  the  present 
application  under  Limitation  Act,  s  14,  cl  3  — Held  by  Shephard  and 
Best,  J  J ,  that  whether  or  not  such  deduction  should  be  made,  the  present 
application  was  barred  by  limitation  for  the  reason  that  the  application 
on  26th  February  1889  was  not  a  step  in  aid  of  execution  BARROW  v 
JAVERCHUND  SETT,  19  M  67 

(11)  5"   20 — Payment  of  interest  as  such — A  mere  credit  of  interest  made  in 
accounts  of  defendants. — In  a  suit  brought  by  a  creditor  against  certain 
persons  to  whom  she  had  lent  money  on  interest. — Held,  that  in  order 
to  save  the  bar  of   limitation,   a  mere  ciedit  of  interest  entered   in  the 
accounts  of   the  defendants  was  not  a  sufficient  payment  of  interest  as 
such  under  s  20,  Limitation  Act,  to  save  the  bar.     KOLLIPARA  PALLAMMA 

v.  MADDALA  TATAYYA,  19  M    340=6  MLJ    177  942 

(12)  5",  20 — Payment  of  interest  on  a  debt — Authority  of  a  previous  guardian 
\~of  a  debtor  remaining  in  management  after  the  debtor'*  majority — The 

mother  and  guardian  of  an  infant  borrowed  money  fur  his  expenses  and 
executed  a  bond  in  1886  to  secure  the  repayment  In  a  suit  by  the 
obligee  in  1892  it  appeared  that  the  mother  had  remained  in  management 
of  her  son's  affairs  and  had  paid  interest  on  the  debt,  after  he  had 
attained  majority  and  less  than  three  years  before  the  institution  of  the 
suit  — Held,  that  the  suit  was  not  barred  by  limitation  KAILASA 
PADIACHI  v.  PONNUKANNU  ACHI,  18  M.  456  067 

(13)  5    20 — Suit  for  money—Payment  on  account   of  principal  within   the 
period  of  limitation — Evidence  of  such  payment  by  writing  made  after 
period  expired. — The  obligee  of  a  registered  mortgage  l>oiul,  dated  3Oth 
January   1875,   sued   in   February    1891    to   recover    from    the  obligor   the 
principal1  and  interest  remaining  due   thereunder      In  bar  of   limitation 
the  plaintiff  relied* on  entries  of  part-payment  from   time  to  time  in  an 
account  written  by  the  defendant      These  part-payments  were  made  at 
such  times  as  to  keep  alive  the  obligee's  right  of  suit  up  to  the  date  of 
the  last  of  them.     The  last  of  these  payments  was  made  on  a  date  which 
was  less  than  six  years  (the  period  of  limitation  for  the  suit)  before  the 
date  of  institution  of  the  suit,  but  it  was  not  entered  in  the  defendant's 
accounts  until  after  the  date  when  the  claim  would  otherwise  have  been 
barred  by  limitation  — Held,  that  the  provisions  of  Limitation  Act,  s    20 
were    satisfied,     and     that     the     suit     was     not     barred     by     limitation 
VENKATASUBBU  v   APPUSUNDRAM,  17  M   92  6j 

(14)  5",  22 — Joint  contractors — Civ    Pro    Code— Act  XIV  of   1882,  s    32 — A 
party    to    a    contract    joined    as    defendant    and    subsequently    made    a 
plaintiff— See  Civ   PRO   CODE  (Acr  XIV  OF  1882),  17  M    12 

(15)  S,  22,  sch.  II,  arts    91,  120— Civ    Pro    Code— Act  XIV  of   1882,  s    13— 
Res  judicata — Decree  in  suit  of  small  cause  nature — Subsequent  suit  for 
declaration — Contract  Act — Act  IX  of  1872,  s    -23 — Consideration  in  part- 
illegal — Stifling  a  prosecution — See  Civ    PRO    CODE  (Aci  XIV  OF   1882) 
18  M    189. 

(16)  S    23,  sch.   II,  arts    144  and   149 — Encroachment  on  public  highway — 
Once   a   highway   always   a    hiqhway — Suit   by   municipality    to    remove 
encroachment — Prescriptive  right  — The  Municipality  of  Madras  sued  to 
recover,  as  forming  part  of  a  highway,  a  strip  of   land   adjoining  the 
house  of  the  defendant  on  which  a  pral  had   been  erected  more  than 
forty-five  years  before  the  suit  • — Held,  assuming  that  the  land  in  ques- 
tion  was   originally    Included    in    the    street,    that    the    defendant    had 
mguirgd  <a  title  by  adverse  possession  against  the  municipality,  ^riiich 
was  not  entitled  to  call   in  aid  of   the  provisions  of*  Limitation   Act, 
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sch.  II,  art.  149.     MUNICIPAL  COMMISSIONERS  v.  SARANGAPANI  MUJDAUAR, 

19  M.  154  . .      812 

(17)  S.  25 — Date  from  which  time  runs. — A  registered  lease  provided  that 
the  rent  should  be  paid  on  3Oth  Masi,  Tharana.    The  month   Masi  in 
the  year  Tharana  ended  on  the  29th  day,  which  corresponded  with  nth 
March  1885.    A  suit  to  recover  the  rent  was  filed  on  I2th  March  1892 : — 
Held  that  the  suit  was  not  barred  by  limitation.       GNANASAMMANDA 
PANDARAM  v.  PALANIYANDI  PILLAI,  17  M.  61  ..42 

(18)  5.   2$r— Limitation — Limitation   in   relation   to   persons   in   undisturbed 
possession. — The  law  of  limitation  operates  against  parties  who  have  been 
guilty  of  delay  and  in  favour  of  persons  in  possession.     S.  28  of  the 
Limitation  Act  has  no  application  to  persons  who  are  in  possession  and 
who  have  had  no  occasion  to  sue  for  recovery  of  possession.    ORR  v 
SUNDRA  PANDIA,  17  M.  255  . .       176 

(19)  Sch.  ii,  art.  11— Civ.  Pro.  Code— Act  XIV  of   1882,  ss.  278,  281— Dis- 
allowance of  claim  to  property  under  attachment — Subsequent  suit — Sec 
Civ.  PRO.  CODE   (Act  XIV  OF  1882),   18  M.  265. 

(20)  Sch.  II,  art.  11— -Civ.  Pro.  Code— Act  XIV  of  1882,  ss.  280  to  283— 
Mortgage— See  Civ.  PRO.  CODE   (Acx  XIV  OF  1882),  18  M.  316. 

(21)  Sch.  II,  art.  12 — Suit  to  set  aside  Court  sale — Suit  for  land  sold  in 
execution  as  property  of  third  parties. — The  plaintiffs  sued  in   1893  to 
recover  possession  of  land  of  which  their  family  had  been  in  possession 
till  1884.     The  land  had  been  sold  to  the  defendant  in  1881  in  execution 
of  a  decree  against  the  plaintiffs'  cousins,  but  the   sale  had  not  been 
confirmed.     A  decree  was  passed  as  prayed  in  respect  of  a  moiety  of 
the  land  which  represented  the  plaintiffs*  share: — Held,  that  the  decree 
was  right.     Quart :    Whether  the  suit  would  have  been  barred  under  the 
one  year's  rule  of  limitation  if  the  sale  had  been  confirmed.    NARASIMHA 
NAIDU  v.  RAMASAMI,  18  M.  478.  .      684 

(22)  Sch.    II,    art.    36-~Misfeasance — Indian    Companies    Act — Act    VI    of 
1882,    s.   214— Application  against   directors   for   refund  of   money   im- 
properly distributed— See  COMPANIES  Act   (VI  OF  1882),  19  M.  149. 

(23)  Sch.   II,   arts.   36,   49 — Suit   for   compensation  for   attachment   before 
judgment. — In   a    suit   by   A   against    B,    property   of    B   was   attached 
before    judgment    in    November    1888.       The    suit    was    dismissed    in 
October  1889,  and  an  appeal  by  the  plaintiff  was  dismissed  in  July  1890. 
B   now    sued   A    in    September    1892    for   damages   occasioned   by   the 
attachment  before  judgment  :—Held,  that  the  suit  was  barred  by  limita- 
tion.     MANAVIKRAMAN  v.  AVISILAM  KOYA,  19  M.  80=3  M.  L.  J.  n     . .       761 

(24)  Sch.  II,  arts.  59,  60 — Money  deposited — Banker  and  customer — Money 
lent — Deposit — Cause  of  action — Demand. — A,  at  the  suggestion  of  B,  a 
shopkeeper,  deposited  with  him  certain  sums  of  money  on  the  terms 
that  the  money  should  be  repaid  with  interest  on  demand.    It  appeared 
that  B  was  in  the  habit  of  receiving  deposits  from  his  customers  on 
such  terms.     A  having  died,  his  widow  and  administratrix  sued  more 
than  three  years  after  the  date  of  the  deposit  to  recover  the  amount 
deposited,  the  money  having  been  demanded  within  three  years  of  the 
date  of  the  suit  :—Held,  that  the  suit  was  governed  by  Limitation  Act, 
sch.  II,  art.  60  and  not  by  art.  59  and  accordingly  was  not  barred  by 
limitation.    PERUNDEVITAYAR   AMMAL   v.    NAMMALVAR    CHETTI,    18   M 
390=5  M.  L.  J.  203  ..      620 

(25)  Sch.  II,  arts.  62,  97 — Suit  to  recover  price  paid  on  a  void  sale. — In  1885 
the  plaintiff  obtained  from  the  defendant  a  sale-deed  of  a  certain  land 
and    paid    part    of    the    purchase    money.     Subsequently    a    judgment* 
creditor   of   the   defendant's   husband    sought   to    execute    his    decree 
against  the  land  in  question,  and  eventually,  in  October  1889,  obtained 
a  decree  in  the  High  Court  tinder  which  the  plaintiff  was  ejected. 
The  plaintiff  now  sued  in  1892,  less  than  three  years  from  the  date  of 
the  last-mentioned   decree,  to  recover  the  sura   paid  by  him  °  to  the 
defendant  as  above  mentioned  i—Held  that  the  suit  was  not  barred  by 
limitation.    VENKATANARASIMHULU  v.  PERAUMA,  18  M,  173—5  M.L.J. 
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(26)  Sch.  II,  art   85 — Limitation — Mutual  account  — To  constitute  a  mutual 
accbunt  there  must   be   transactions  on  each   side  creating  independent 
obligations  on  the  other,  and  not  merely  transactions  which  create  obli- 
gations on  the  one  side,   those  on  the   other  being  merely  complete  or 
partial  discharges  of   such  obligations      Thus  an  account  consisting  of 
entries  of  payments  made  by  one  party  in  reduction  of  his  debt  to  the 
other,   and   of   payments   made  by   the    latter   on   behalf   of   the    former 
party  for  the  same  purpose  is  not  a  mutual  account  within  the  meaning 
of   art    85   sch.  II   of  the  Limitation  Act      A   shifting  balance   is   a   test 
of  mutuality,  but  its  absence  is  not  conclusive  proof   against  mutuality 
VELU  PILLAI  v    GHOSE  MAHOMED,  17  M    293=4  MLJ    140  303 

(27)  Sch    II,   art     no — Rent  Recovery  Act    (Madras) — Act   VIII    of  1865,      • 
ss    7,  9,    10 — Suit   to   recover  arrears   of  rent — Proceedings  in  Revenue 
Court  to  enforce  acceptance  of  patta  tendered — lime  from  which  period 

of  limitation  is  computed — In  a  suit  for  rent  for  a  period  which  had 
expired  more  than  three  years  before  the  date  of  the  plaint,  it  appeared 
that  proceedings  had  taken  place  m  a  Revenue  Court  under  Rent 
Recovery  Act  (Madras),  1865,  to  enforce  acceptance  by  the  defendant 
of  the  patta  tendered  by  the  landlord  These  proceedings  had  termi- 
nated on  appeal  in  favour  of  the  landlord  less  than  three  years  before 
the  institution  of  his  suit  — Held,  that  the  period  of  limitation  appli- 
cable to  the  suit  was  not  computable  from  the  date  of  the  termination 
of  the  proceedings  under  the  Rent  Recovery  Act  and  that  the  suit 
was  barred  by  limitation  SHIHAMULU  v  SOBHANADRI  APPA  RAU,  19 
M  21  719 

(28)  Sch    II,  art    no — Whether  limitation   commences  from  date  of  decree 
or  from   the   dates   when   the   various  sums   in  arrears   were   payable — 
Rent  Recovery  Act  (Madras) — Act  VIII  of  1865,  s    10 — Suit  to  recover 
arrears  of  rent   due   under  a  decree  given  under  s    10 — In  a   suit   for 
arrears  of  rent  due  under  a  decree  given  under  s    10  of  the  Rent  Re- 
covery   Act    (Madras    Act   VIII    of    1865)    the    period    of    limitation    in 
art    no,  sch    II  of  the  Limitation  Act,  commences  from  the  date  when 
the  plaintiff  was  in  a  position  to  sue  for  rent,  i  e  ,  the  date  of  the  decree 
SOBHANADRI  APPA  RAU  v    CHALAMANNA,  17  M    225=4  MLJ    5  155 

(29)  Sch    II,  art    116 — Mortgage — Interest  post  diem — See  INTEREST,  18  M 
331- 

(30)  Sch    II,   art     116 — Mortgage — Interest   post   diem   in   absence   of   cove- 
nant— Muhammadan  Law — Shares  of  males  and  females  111  subject  of 
altumga   grant — Hypothecation  by  gosha  women — Rule  as  to   proof   of 
bona  fides — Civ    Pro    Code — Act  XIV  of   1882,  ss    13,  43 — Res  judicata 
— Court    of    jurisdiction    competent    to    try    subsequent    suit — Suit    for 
interest  on  a  bond  waiving  right  already  accrued  to  sue  for  principal — 
Second  suit  for  principal  and  interest  subsequently  accrued — See  BUR- 
DEN  OF  PROOF,   18  M.  257. 

(31)  Sch    II,  art    116 — Suit  for  rent — Registered  contract  signed  by  lessee 
only. — In  a  suit  for  rent  accrued  due  more  than  three  years  before  the 
date  of   the  plaint,   it  appeared   that  the   contract   between   the   landlord 
and  tenant  was  comprised  in  a  registered  document  which  was  signed 

._  only  by  the  latter  — Held,  that   the   suit  was   not  barred   by  limitation 

AMBALAVANA  PANDARAM  v    VIGURAN,  19  M    52=5  MLJ    228  741 

(32)  Sch    II,  arts    120,  122 — Hindu  Law — Liability  of  son  for  father's  debts 
— Civ   Pro.  Code — Act  XIV  of  1882,  ss.  43,  244 — Suit  for  money — Non-  " 
joinder  of  plaintiff's  undivided  brother — Suit  against  sons  of  a  deceased 
judgment-debtor — Decree    for   money   against    father    to    be    discharged 
by    instalments — Previous    execution   proceedings — See    Civ    PRO.    CODE 
(Acr  XIV  OF   1882),   17   M.    122. 

(33)  Sch    II,  art.  123— Suit  for  a  legacy  and  share  in  residue — Time  begins 
to  run  at  the  expiration  of  one  year  from  the  death  of  the  testator  — 
A  suit  was  brought  in  May  1894  by  a  legatee  claiming  under  the  will 
of  a  testator,  who  dM  in  December  1881,  against  the  executors  of  tt]e 
wi|),    The  plaint  did  not  specifically  ask   for  payment  of   the  -legacy 
or  for  ascertainment  of  the  share  in  the  residue  due  to  the  plaintiff,1  but 
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set  forth  certain  alleged  acts  of  misconduct  on  the  part  of  the  defen- 
dants with  respect  to  their  dealings  with  the  property,  and  prayed  the 
Court  to  call  for  an  account  to  set  aside  certain  sales  of  the  property 
made  by  the  defendants  and  for  damages.  The  Court  of  First  instance, 
without  going  into  the  merits,  held  that  the  suit  was  really  for  an 
account,  and  dismissed  it  as  being  barred.  On  appeal  to  the  High 
Court: — Held,  that  the  plaint  should  have  been  amended  in  order  to 
show  clearly  that  the  plaintiff  really  was  trying  to  recover  his  legacy 
from  the  defendants  personally  and  that,  therefore,  the  suit  fell  with- 
in art.  123,  sch.  II,  Limitation  Act,  and  that  the  same  being  payable 
one  year  after  the  testator's  death  on  8th  December  1881,  the  suit  was 
in  time.  CURSETJEF.  PESTON  BOTTLIWALLA  v.  DADABHOY  EDULJEE,  19 
M;  425  . .  looi 

(34)  Sch.  II,  art.  124 — Suit  for  having  the  appointment  of  a  karnam  declared 
void. — A    suit    by    existing    karnams    for    having    the    appointment    of 
another  person  as  a  karnam  jointly  with  themselves  declared  void  does 
not  fall  within  the  provision  of  art.  124  of  the  Limitation  Act.  LAKSHMI- 

NARAYANAPPA    V.    VENKATARATNAM,    17    M.    395=3    M.L.J.    237  •  •         274 

(35)  Sch.  II,  art.  132 — Suit  for  kattubadi — WKether  kattubadi  is  rent  merely 
or  constitutes  a   charge — Resumption  of  service   grant. — The   plaintiff 
sued  for  possession  of  three  villages  granted  by  his    predecessor  to  the 
ancestors  of  the  defendants  on  the  ground  that  the  villages  had  been 
granted  on  service  tenure  and  that  he  was  entitled  to  resume  them.     He 
prayed    in    the    alternative    for    a    decree    for    six    years  *    arrears  •  of 
of   kattubadi : — Held,    ( i )    on   the   evidence   that   the   plaintiff  was   not 
entitled  to  resume  the  villages ;   (2)  that  the  plaintiff  was  entitled  to  a 
decree  for  only  three  years'  of  kattubadi.     VIZIANAGARAM  MAHARAJAH 

V.    SlTARAMARAZU,    19  M.    IOO  .  .         775 

(36)  Sch.  II,  arts.  137,  138 — Purchase  at  Court  auction — Suit  for  possession 
of  land — Date  of   cause  of  action — Construction   of   enactment. — In   a 
suit  for  possession  of  land  instituted  on  1st  April  1891,  it  appeared  that 
the   land  in  question  had   been  purchased  by  the   plaintiff   in  a   Court 
auction  held  in  execution  of  a  decree  on  2Oth  June  1878,  and  that  the 
sale  to  the  plaintiff  was  confirmed  on  3ist  March  -1879,  which  was  the 
date  upon  which  the  certificate  issued.    The  plaintiff  failed  to  prove  that 
the  judgment- debtor  was  out  of  possession  at  or  subsequently  to  the 
date  of  the  sale : — Held,  that  the  suit  was  governed  by  Limitation  Act, 
sch.  II,  art.   138 ;  that  '  the  date  of  the  sale '  in  that  article  means  the 
date  of  the  actual  sale  not  the  date  of  the  confirmation  of  the  sale  and 
that  accordingly  the  suit  was  barred  by  limitation.    VENKATALINGAM  v. 
VEERASMI,  17  M.  89=3  M.LJ.  267  . .        61 

(37)  Sch.  II,  art.  147 — Usufructuary  Mortgage — Personal  Covenant  to  pay. 
— Where  a  usufructuary  mortgage  contains  a  personal  undertaking  to 
pay    the   amount    secured    thereby,    the    limitation    applicable    to   a    suit 
brought  on  the  mortgage  is  governed  by  art.   147,  Limitation  Act,  XV 
of  1877.    UDAYANA  PILLAI  v.  SENTHIVELU  PILLAI,  19  M.  411=6  M.L.J. 

210  . .      99! 

(38)  Art.  149— Forest  Act— Act  V  of  1882  (Madras)— Burden  of  proof- 
Shifting  of  burden  of  proof — See  ACT  V  OF  1882  ( FOREST,  MADRAS),  19 
M.  165. 

(39)  Sch.  II,  art.  169— See  Civ   PRO   CODE  (Acr  XIV  OF  1882),  19  M.  414. 

*(4O)  Sch.  II,  art.  178 — Limitation — Applications  for  probate. — The  Limita- 
tion Act  does  not  apply  to  applications  for  probate,  and  the  applica-, 
tions  referred  to  in  art.  178  of  sch.  II  of  that  Act  are  applications  under 
the  Code  of  -Civil  Procedure.  GNANAMUTHU  UPADESI  v.  VANA 
KOILPILLAI  NANDAN,  17  M.  379  . .  263 

(41)  Sch.  II,  art.  179— -Step-in-aid  of  execution — Defect  in  application  for 
execution. — Where  there  has  been  in  fact  an  application  for  execution 
made  by  the  party  entitled  to  make  it,  it  is  to  be  regarded  as  »  step-in- 
aid  of  execution  within  the  meaning  erf  the  limitation  Act.  art.  179, 
although  by  misake  a  deceased  judgment-debtor  i*  named  as  the  person 
against  whom  execution  is  sought.  SAMIA  PILLAI  v.  CHOCKALTKGA 
CHETTIAR,  17  M.  76=4  M.  L.  J.  8.  53 
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(42)  Sck    II,  art    179 — Slep-in-aid  of  execution — Request  for  payment   of 
money  realised  in  satisfaction  of  a  decree  — A  request  for  the  payment 
of  money  realized  in  satisfaction  of  a  decree   is   sufficient  to  keep  the 
decree  alive,  being  a  step-in-aid  of  execution      Whether  a  particular  act 
is  or  is  not  an  application  for,  or  step-in-aid  of  execution,  depends  upon 
the  nature  of  the  act  rather  than  the  time  at  which  it  may  possibly  be 
done.     KOORMAYYA  v   KRISHNAMMA  NAIDU,  17  M    165=3  MLJ     296  ..       113 

(43)  Sch    II,   art     179,   cl.    (6) — Application   for   execution   of    maintenance 
decree — Previous  applications  held  to.  be  barred  by  limitation — Civ    Pro 
Code— Act  XIV  of  1882,  s    13— Res  )\idiea\<\— See  Civ    PRO    CODC  (Acr 
XIV  OF  1882),  18  M.  482 

Liquidator. 

See  COMPANIES  ACT  (VI  OF  1882),  18  M   498 
Lunatic. 

Act  XXXIV  of  1858 — Enquiry  into  alleged  lunacy — Degree  of  unsoundness 
of  mind — A  Hindu,  who  had  acquired  considerable  assets  without  any 
ancestral  property,  lived  with  one  of  his  wives  and  his  eldest  son  who 
managed  the  property  A  younger  son,  who  lived  apart  with  his  mother, 
made  an  application  to  the  High  Court  alleging  that  his  father  was  a 
lunatic  and  praying  that  he  be  declared  to  be  so,  and  that  a  committee 
be  appointed  under  Act  XXXIV  of  1858,  and  that  the  eldest  son  be 
directed  to  deliver  the  property  to  the  committee  It  was  found  on  the 
enquiry  held  under  the  above  Act,  that  the  alleged  lunatic  had  for  many 
years  now  and  then  been  for  short  periods  in  such  a  state  of  mind  as 
to  render  it  right  to  detain  him  at  home,  and  that  he  now  had  about 
him  that  which  when  aroused  by  the  recollection  of  past  losses  or  by  the 
recurrence  of  family  quarrels  might  produce  mental  derangement,  but 
that  he  was  of  sound  mind  at  the  dates  of  the  above  application  and  of 
the  enquiry  — Held,  that  the  application  should  be  dismissed  Per 
cunom  -  The  eldest  son  should  give  to  those  who  would  be  co-heirs 
with  him  to  his  father  a  fair  opportunity  of  satisfying  themselves  that 
his  management  is  open  to  no  question  and  that  nothing  is  done  to  then 
detriment  Distinction  between  lunacy  with  lucid  intervals,  and  a  state 
of  sound  mind,  subject  to  occasional  unsoundness  arising  from  accidental 
and  temporary  causes,  considered  hi  re  NAG  VPPA  CHETII,  18  M 
472  679 

Malabar   Law. 

1  — ALIENATION 

2  — CUSTOM 

3  — INHERITANCE 
4 — KARNAVAN 

5. — MAINTENANCE 

6  — MORTGAGE 

7  — PARTITION 

8 — RELIGIOUS  ENDOWMENTS 
9  — SUCCESSION 

1  j — Alienation . 

Compromise   of   doubtful   claims   by   adult    members   of   a   tarwad — Suit   by 
junior  members   to   rescind   the   compromise — Limitation   Act — Act   XV 
of  1877,  *    7 — See  LIMITATION  ACT  (XV  OF  1877),  18  M    38. 
-2. — Custom. 


See  MALABAR  LAW  (RELIGIOUS  ENDOWMENTS),  18  M    i 
—•—3.— -Inheritance. 

Makkatayam  rule  of  inheritance — Tiyans  of  South  Malabar — On  the  death 
of  a  Tiyan  of  South  Malabar  following  the  Makkatayam  rule  of  inheri- 
tance, his  mother,  widow  and  daughter  are  entitled  to  succeed  to  his 
property  (acquired  by  himself  and  his  father)  in  preference  to  his 
father's  divided  brothers.  IMBICHI  KANDAN  v  TMBICHI  PENNU,  19  M  i  705 
-4. — Karnavan.  ' 

(i)  Civ.  Pro.  Code— Act  ?CIV  of  1882,  s    566 — Remand  for  trial  of  a  new 
issue— Mapillas—  See  Civ   PRO.  CODE  (ACT  XTV  OF  1882),  17  M.  69. 

(a)  See  Civ  P*o  CO»E  (Acr  XIV  OF  1882),  17  M.  214 
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Malabar  Laws— 5.— -Maintenance. 

See  GRIM.  PRO.  CODE  (Acx  X  or  1882),  19  M.  461. 
6. .;  Mortgage. 

(i)  Right  of  a  jenmi,  who  is  a  judgment-creditor,  to  sell  the  kanom  right 
before  the  expiry  of  twelve  years*— A  jcnmi,  who  has  obtained  a  decree 
for  arrears  of  rent,  may  sell  the  kanom  before  the  expiry  of  twelve 
years,  such  a  sale  does  not  put  an  end  to  the  kanom,  but  only  transfers 
the  kanomdar's  interest  to  the  purchaser  at  the  execution  sale. 
ACHUTAN  NAYAR  v.  KESHAVAN,  17  M.  271  . .  187 

(a)  Suit  on  a  Kanom — Registration  Act  III  of  1877,  s.  17,  cl.  (n)< — See 
REGISTRATION  ACT  (III  OF  1877) ,'19  M.  288. 

(3)  See  ACT  I  OF  1887  (MALABAR  LAW  COMPENSATION  FOR  TENANTS'  IM- 
PROVEMENTS), 18  M.  407,  19  M.  384. 

(4)  See  Civ.  PRO.  CODE  (Acr  XIV  OF  1882),  19  M.  151. 

(5)  See  SPECIFIC  RELIEF  ACT  (I  OF  1877),  17  M.  232. 
7^-Partition. 

(1)  Makkatayam  Rule  of  Inheritance— Tiyans — Whether  compulsory  parti- 
tlon  can  be  effected. — The  ordinary  rule  of  a  Marumakatayam  against 
compulsory    partition    is    equally    applicable    to    Tiyans    who    follow 
Makkatayam,  no  custom  to  the  contrary  having  been  made  out.     RAMAN 
MENON  v.  CHATHUNNI,  17  M.  184  , .       126 

(2)  Of  tarwad — Decree  against  karnavan  on  tarwad  debt  before  partition — 
Execution  after  partition — See  EXECUTION,  18  M.  451. 

— Religious  Endowment*. 


(i)  Uraiyama  or  rights  of  Uralan — Trustees  and  guardians  of  a  temple  %n 
Malabar— Melkoima,  or  right  of  superintendence  inherited  by  a  family. — 
Usage  of  the  temple — Effect  of  compromise — The  appellants  who  were 
Uralan,  managing  as  trustees  and  guardians  the  affairs  of  a  temple  in 
South  Malabar,  claimed  to  exclude  the  respondents  from  the  manage- 
ment jointly  with  themselves.  The  respondents  representing  the  Nam  bid  i 
family,  the  descendants  of  the  former  rulers  of  the  locality,  were  entitled 
to  rights,  termed  Melkoima,  of  superintendence  over  the  temple.  Dis- 
putes having  arisen,  the  predecessors  of  the  parties  in  1845,  and  again 
in  1874  had  compromised  litigation,  and  had  agreed,  with  the  result  that 
they  had  since  then  continued  to  act  upon  the  agreement,  that  they 
should  jointly  exercise  the  powers  of  management : — Held  that  the  com- 
promise so  agreed  to  was  binding  upon  the  appellant ;  that  the  usage, 
which  had  been  followed  *ince  1845,  was  the  best  exponnent  of  the 
Melkoima  right ;  and  that  the  compromise  could  not  be  re-opened. 

NlLAKANDHEN    NAMBUDIRAPAD    V.    PADMANABHA    RfcVI     VARMA,     ?8    M.     I 

(P.C.)--2i   LA.   128=4  M.LJ.  233=6  Sar    PCJ    478  .  .       351 

•9. — Succession. 


Makkatayam  Law — Tiyans  of  Calicut — Succession  — Among  the  Tiyans  of 
Calicut  governed  by  the  Makkatayam  Law,  the  widow  of  the  deceased 
owner  is  a  preferential  heir  to  his  mother.  KUNHT  PKNNU  v  CHIRUDAI 
19  M.  .440  yL  . .  1012 

Malicious    Prosecution. 

Prosecution  by  a  Police  Constable — Whether  acting  in  his  official  capacity  or 
not — Malice. — A  Police  Constable,  who  is  in  effect  the  prosecutor  and  not 
acting  merely  in  his  official  capacity,  who  does  not  take  reasonable  caie 
to  inform  himself  of  the  truth  of  the  case  and  who  does  not  honestly 
believe  in  the  charge  preferred  by  him  and  is  actuated  by  an  indirect 
motive  in  preferring  it,  is  liable  in  a  suit  for  damage  fur  malicious 
prosecution  MINAKSHISUNDRTTM  Piu  AT  v.  AYYATHORAI,  18  M.  136  ..  444 
Manager. 

Powers  of  de  facto — Religious  endowments — Debt  binding  on  the  institution 
— In  a  suit  on  a  mortgage,  dated  April  1880,  and  comprising  lands  form- 
ing part  of  the  endowment  of  a  mutt,  it  appeared  that  the  mortgagor 
had  been  the  rightful  manager  of  the  mutt  until  1876  when  he  was  out- 
casted  and  consequently  forfeited  his  office.  The  present  defendant  was 
appointed  in  1877  to  sficceed  him  in  the  office  of  fnanager,  but  the  mort- 
gagor remained  nevertheless  in  possession,  and  a  suit  by  the  present 
'defendant  to  eject  him  was  pending  at  the  date  of  the  mortgage.  The 
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plaitjtiff  now  sought  to  enforce  bis  rights  under  the  mortgagee  against 
the  defendant  and  the  property,  of  which  the  defendant  had  been  placed 
in  possession  as  the  result  of  the  suit  above  referred  to  :  Per  Curiatn  : 
the  mortgagor  was  not  disentitled  to  incur  expenses  so  as  to  bind  the 
rightful  manager  by  the  mere  fact  that  the  former  was  not  de  jure 
manager  at  the  time  the  expenses  were  incurred,  provided  they  were 
incurred  for  the  preservation  of  the  trust  property  of  other  justifiable 
purposes.  On  its  appearing  that  the  debt  was  incurred  for  the  conduct 
of  ceremonies  in  which  the  mortgagor,  after  his  excommunication,  was 
disqualified  from  taking  part,  and  that  all  the  circumstances  of  the  case 
were  known  to  the  mortgagee  •  —  Held,  that  the  plaintiff  was  not  entitled 
to  recover  the  amount  of  the  mortgage-debt  KASIM  SAIBA  v  SUDHINDHA 
THIRTHA  SWAMI,  18  M  359  . 

Mapilla*. 

See  Civ   PBO   CODE  (Acr  XIV  OF  1882),  17  M.  69 

Marriage. 

(i)  See  ACT  XV  OF  1872  (CHRISTIAN  MARBJAGE),  17  M    391  ,  18  M   230, 


(2)  See  DIVORCE  ACT  (IV  OF  1869),  17  M    235 

(3)  *       •" 


(3)  See  HINDU  LAW — MARRIAGES,  CASES  UNDEJL 
Marriage  Brokage. 

See  CONTRACT  ACT  (IX  OF  1872),  17  M   9- 
Miifeasance. 

•      See  COMPANIES  ACT  (VI  OF  1882),  19  M    149. 
Mil  joinder. 

See  CONTRACT,  17  M    168 
Mortgage. 

i. — GENERAL 

2 — BY  CONDITIONAL  SALE 

3  — CONSOLIDATION. 

4 — EQUITY  OF  REDEMPTION 

5. — EXTINCTION 

6  — FORECLOSURE. 

7. — REDEMPTION 

t.— SALE 

9 — SIMPLE 

10. — TACKING 

1 1  — USUFRUCTUABY 
-K — GeneraJ. 

(i)— -Civ  Pro.  Code — Act  XIV  of  1882,  ss  13,  43  A\j  judicata — Court  of 
jurisdiction  competent  to  try  subsequent  suit — buit  for  interest  on  a 
bond  waiving  right  already  accrued  to  sue  for  principal — Second  suit  for 
principal  and  interest  subsequently  accrued — Limitation  Act — Act  XV 
of  1877,  scn  HI  art-  116 — Interest  post  diem  in  absence  of  covenant — 
Muhammndan  Law — Shares  of  males  and  females  in  subject  of  altumga 
grant — Hypothecation  by  gosha  women — Rule  as  to  proof  of  bona  fides 
— See  BURDEN  OF  PROOF,  18  M  257. 

(2)  Civ.  Pro    Code— Act  XIV  of  1882,  ss    280  10  283— Limitation  Act— Act 
XV  of  1877,  sch.  II,  art    u— See  Civ    PRO    CODE   (Acr  XIV  OF   1882). 
18  M    316. 

(3)  Execution — Sale  in  execution  of  decree  of  mortgaged  land — Purchase 
of  equity  of  redemption  by  decree-holder  under  s    204  of  the  Code  of 
Civil   Procedure — Execution   of    decree    in    respect    of    balance — Nature 

•     of  price  paid  by  purchaser  on  the  purchase  of  the  equity  of  redemption 
—See  Civ    PRO    CODE   (Acr  XIV  OF  1882),   18  M.   153 

(4)  Interest  'post  diem  ' — Limitation  Act — Act  XV  of  1877  sch.  II,  ait    1 16 — 
See  INTEREST,  18  M    331 

(5)  Limitation — Adverse   possession — Mortgage   by    previous   owner   out    of 
possession  for  twelve  years — See  LIMITATION,   18  M    342 

(6)  Mortgage    of    joint    property — Subsequent    mortgage    of    unascertained 
shares — Partition — RigHtv  of  purchasers  in  eM'cuhon  of  decrees  on  the 
two  Mortgages — Joint  property  belonging  to  an  undivided  Hindu  family 
constituted  of  five  branches  was  mortgaged  to  A  in  1876*  and  the  share 
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of  one  branch  was  mortgaged  to  B  in  1880.  A  partition  took  place  in 
1881  when  the  mortgagors  of  B  had  their  share  allotted  to  than.  In 
1888  A  sued  on  his  mortgage  not  joining  B  as  a  defendant  and  obtained 
a  decree,  in  execution  of  which  he  brought  to  sale  the  property  com- 
prised in  his  mortgage  and  purchased  it  in  September  1889.  In  1889  B 
sued  on  his  mortgage  not  joining  A  as  a  defendant  and  obtained  a 
decree,  in  execution  of  which  he  brought  his  mortgagors'  share  to 
sale  and  purchased  it  and  obtained  possession  in  August  1889.  A,  in 
taking  possession  of  the  property  purchased  by  him,  was  obstructed  by 
B,  but  an  order  was  made  in  his  favour.  B  now  sued  for  the  cancel- 
lation of  this  order  and  for  an  injunction  restraining  A  from  taking 
possession  of  the  property  from  him.  The  Lower  Courts  decreed'  that 
the  plaintiff  might  redeem  the  land  on  payment  of  one-fifth  of  the 
amount  of  the  defendant's  decree.  The  defendant  appealed  against 
this  decree,  the  plaintiff  taking  no  objections  to  it : — Held,  on  second 
appeal,  that  the  decree  was  wrong  and  that  a  decree  as  asked  for  by 
the  plaintiff  should  be  substituted  for  it.  RAMANADHAN  CHKTTI  v. 
ALKONDA  PILLAY,  18  M.  500=5  M.  L.  J.  197  . .  699 

(7)  Partial  breach  of  contract   by   mortgagee — Contract   Act — Act   IX   of 
1872,   s.  39— Rescission — Acquiescence — Suit   by  mortgagee   for  interest 
due  under  the  mortgage  as  regards  the  part   fulfilled — See  CONTRACT 
ACT  (IX  OF  1872),  18  M.  126. 

(8)  Transfer  of  Property  Act — Act  IV  of  1882,  s.  43 — Subsequently  acquir- 
ed  interest    of   mortgagor — Decree    against   mortgagor's    unascertained 
shares] — Subsequent  inheritance  by   the   mortgagors   of  the  share  of  a 
co-oivner — Property  belonging  to  a  Muhammadan  woman  and  her  four 
children  mortgaged  by  her  and  one  of  her  sons  to  secure  the  repay- 
ment of  a  loan. — A  Muhammadan  woman  together  with  her  eldest  son 
executed  a  mortgage  comprising  the  whole  of  an  estate  in  wt&ch  her 
younger  children  were  also  entitled  to  certain  shares.    The  mortgagee 
brought  his  suit  on  the   mortgage  joining  as   defendants  the  younger 
children   as  well   as   the   mortgagors   and   obtained   a   decree,    whereby 
the  mortgage  amount  was  made  payable  "on  the  responsibility  of  the 
shares "  of   the  co-mortgagors ;   the  suit  was  otherwise   dismissed   and 
no  personal   decree   was   passed.     Subsequently   the   shares   of   the   co- 
mortgagors  were  increased  by  inheritance  from  one  of  the  other  defen- 
dants who  died  before  the  decree  was  executed : — Held,  that  the  increas- 
ed shares  of  the  mortgagors  were  liable  to  be  sold  in  execution  of  the 
decree.    AJIJUDDIN  SAHIB  v.  SHEIK  BUDAN  SAHIB,   16  M.  492  , .       69^ 

(9)  Transfer  of  Property  Act — Act  IV  of  1882,  s.  88 — Interest  '  post  diem  ' 
—Interest  Act— Act  XXXII  of   1889— See  ACT  XXXI T  OF  1889   (INTT- 
KEST),  18  M.  248. 

-2w — By  Conditional  Sale. 
See  LIMITATION,  19  M.  437. 

3.— Consolidation. 

(i)  Of  prior  mortgages — Want  of  registration — Secondary  evidence — Ex- 
tinction decree  to  redeem  prior  mortgages. — In  a  suit  to  redeem  a 
mortgage  of  1867  which  had  been  lost  and  admittedly  had  not  been 
registered,  it  appeared  that  it  had  been  executed  in  consolidation  of  two 
prior  mortgages,  dated  1856  and  1860,  respectively  :—//*/<*,  that  the 
plaintiff  was  not  entitled  to  a  decree  on  the  footing  of  the  unregistered 
mortgage  which  could  not  be  proved,  but  that  he  was  entitled  to  redeem 
the  two  previous  mortgages  if  they  were  found  to  be  genuine  and  - 
valid.  ARUMUGAM  PILLAI  v.  PERIASAMI,  19  M.  160  816 

4.— -Equity  of  Redemption. 


See  Civ.  PRO.  CODE  (Acr  XIV  OF  1882),  18  M.  153. 
-5w — Extinction. 


(1)  See  MORTGAGE  (CONSOLIDATION),  19  M.  160. 

(2)  See  REGISTRATION  ACT  (III  OF  1877),  19  M. 


Effect  &j  foreclosure  decree  passed  by  a  foreign  Court—"  Lis  pendens  "~ 
of  Property  Act-~Act  IV  of  1882,  s.  52.-— In  1887  K,  who 
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resided  at  Singapore,  mortgaged  certain  lands  in  the  Madura  district 
to  S,  who  sued  and  obtained  a  conditional  foreclosure  decree  on  13th 
June  1 89 2^  in  the  Supreme  Court  of  Singapore  This  decree  became 
absolute  on  the  3rd  October  1892  On  I2th  August  1892,  K  hypothe- 
cated the  said  land  to  P  In  a  suit  brought  by  S  — Held,  that  the 
decree  of  a  foreign  Court  cannot  directly  affect  land  situated  in 
British  India ,  that  at  the  date  of  the  mortgage  there  was  no  decree 
purporting  to  operate  upon  the  land ,  that  the  doctrine  of  lis  pendens 
was  inapplicable  Quaere  Whether  P  would  have  been  hound  if  he 
had  had  notice  of  the  existence  of  the  conditional  deciee  at  the  date  of 
his  mortgage  PALANI  CHEITI  v  SUDRAMANVA  CHFTII,  19  M  257  88j£ 

• 7. — Redemption.  . 

(1)  Mortgage  sued  on   not  proved — Admi\non  by  defendants  of  mortgage 
right — The  plaintiff  sued  to  redeem  a  kanom  of   1859      The  kanom  was 
not   proved,   but    it   appeared    that    the    defendants    in   possession   had   in 
various  documents  admitted  that  they  were  kanomdars  under  the  plain- 
tiff's predecessor  in  title.     The  Subordinate  Judge  held  that   the  kanom 
to   which   the   admissions   related   could   not   have   been   executed    before 
1823   which   was   less   than    sixty  years    from    the    dale   of    some   of    the 
admissions    and    he    passed    A    decree    for    redemption  — Held,    that    the 
plaintiff   having    failed    to    establish    the    kanom    on   which    the    nut    was 
based  should  not  have  been  allowed  to  fall  back  upon  some  other  as  to 
which   the  defendants  had   made   the  admissions   in   question      KRISHNA 

PlLLAI     V      RUNGASAWMY     PlLLAl,     l8     M      462=5     M      L      J       l8j  672 

(2)  See  Civ.  PRO    CODE   (ACT  XIV  OF   1882),    19  M     151 
(j)    See  COURT   FKES  ACT    (VII   OF   1870),    19  M     Jo 

(4)  See   MORTGAGF    (  CON  soi  in  \TION),    19  M     160 

(5)  See  TRANSFHH  o*  PROIJPHI  Y»ACT  (TV  OF  1882),  17  \l    96,   19  AT    40,  105 
8.— Sale. 

(1)  Extinguishment  of  encumbrances — Suit  by  puisne  encumbrancer — Decree 
for  sale — Contract   Act — ^ct   IX   of    1872,   s    74 — Penal    sum — Srr   CON- 
TRACT   ACT    (IX   OP    1872),    17   M    62 

(2)  Sec  CONTRACI   ACT    (IX  o*    1872),    17  M    62 

(3)  See  TRANSFER  OF    PROPLRTY  ACT    (IV  01    1882),    10  M    382 
Mortgage — 9. — Simple 

Remedy  of  mortgage  upon  default  made — Att  IV  of  1882,  f  58 — Construc- 
tion of  decree — On  default  mad£  in  payment  on  a  simple  mortgage, 
a  Court,  instead  of  decreeing  the  proper  relief,  had  made  a  decree 
(which,  howe\er,  had  afterwards  become  final,  and  had  been  executed) 
for  possession  by  the  mortgagee  after  a  period  of  grace  Thai  decree 
would  rightly  have  been  for  a  judicial  sale  (Transfer  of  Propci  ty 
Act,  1882,  s  58)  In  this  suit  brought  by  the  mortgagor  for  an  account 
to  be  rendered  by  the  mortgager,  and  for  re-deh\ery  of  possession, 
alleging  that  the  account  would  show  payment  of  the  debt  already 
made  out  of  the  rents  and  profits  — Held,  that  the  decree  for  posses- 
sion did  not  amount  to  a  decree  for  the  foreclosure  or  preclude  redemp- 
tion, the  possession  of  the  decree-holder  having  only  been  as  a  mort- 
gagee, and  having  involved  liability  to  account  to  the  mortgagor  SKI 
RAJA  PAPAMMA  RAO  v  SRI  VIRA  PRAT  A  PA  II  V  RANTA- 
CHANDRA  RAZU,  19  M  249  P  C  =23  I  A.  32=6  M  L  J  51=7  Sar 
P.  C  J.  10  '  £-> 

10.— Tacking. 

Subsequent  agreement — Covenant  to  />ri_v  an  additional  sum — Charge — In 
a  suit  on  a  mortgage,  dated  1878,  it  appeared  that  the  premises  had 
been  mortgaged  in  1874,  hut  the  mortgagor  had  been  left  in  possession 
under  a  lease;  and  that  a  suit  brought  b>  the  mortgager  (on  the  rent 
reserved  by  the  lease  falling  into  arrears)  was  compromised  in  1877 
on  the  terms  that  Rs  3,680  should  be  paid  together  with  the  amount 
securefl  by  the  mortgage  of  1874  The  instrument  of  compromise  was 
not  registered  and  the  Amount  was  not  paid  — Held,  that  the  plaintiffs 
mortgage  was  subject  to  trrc  mortgage  of  1874  only  and  not  to  fhe  • 
arrangement  comprised  m  the  compromise  Quaere .  whether  the  com- 
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(1)  Extinguishment  of  encumbrances — Suit  by  puisne  encumbrancer — Decree 
for  sale — Contract   Act — Act   IX   of    1872,   s.  74 — Penal   sum — Sec  CON- 
TRACT ACT    (IX  OF  1872),   17   M.  62. 

(2)  See  CONTRACI  ACT    (IX  OF    1872),   17  M    62. 

(3)  See  TRANSFER  OP    PROPERTY   ACT    (IV  OF   1882),   19  M.  382. 
Mortgage — 9.— Simple. 

Remedy  of  mortgage  upon  default  made — Act  IV  of  1882,  s  58 — Construc- 
tion of  decree — On  default  madf  iti  payment  on  a  simple  mortgage, 
a  Court,  instead  of  decreeing  the  proper  relief,  had  made  a  decree 
(which,  however,  had  afterwards  become  final,  and  had  been  executed) 
for^  possession  by  the  mortgagee  after  a  period  of  grace.  That  decree 
would  rightly  have  been  for  a  judicial  sale  (Transfer  of  Propeity 
Act,  1882,  s.  58)  In  this  suit  brought  by  the  mortgagor  for  an  account 
to  be  rendered  by  the  mortgagee,  and  for  re-delivery  of  possession, 
alleging  that  the  account  would  show  payment  of  the  debt  already 
made  out  of  the  rents  and  profits  • — Held,  that  the  decree  for  posses- 
sion did  not  amount  to  a  decree  for  the  foreclosure  or  preclude  redemp- 
tion, the  possession  of  the  decree-holder  having  only  been  as  a  mort- 
gagee, and  having  involved  liability  to  account  to  the  mortgagor.  SRI 
RAJA  PAPAMMA  RAO  v.  SRI  VIRA  PRATAPA  H  V.  RAMA- 
CHANDRA  RAZU,  19  M.  249  P.  C=23  T.  A.  32=6  M  L  J.  5^=7  Sar. 
P.  C.  J.  10  * 

10.— Tacking. 

Subsequent  agreement — Covenant  to  pay  an  additional  sum — Charge — In 
a  suit  on  a  mortgage,  dated  1878,  it  appeared  that  the  premises  had 
been  mortgaged  in  1874,  but  the  mortgagor  had  been  left  in  possession 
under  a  lease;  and  that  a  suit  brought  by  the  mortgagee  (on  the  rent 
reserved  by  the  lease  falling  into  arrears)  was  compromised  in  1877 
on  the  terms  that  Rs.  3,680  should  be  paid  together  with  the  amount 
secured  by  the  mortgage  of  1874.  The  instrument  of  compromise  was 
not  registered  and  the  Amount  was  not  paid: — Held,  that  the  plainti#'» 
mortgage  was  subject  to  the  mortgage  of  1874  only  and  not  to  the 
arrangement  comprised  in  the  compromise.  Quaere:  whether  the  coin- 
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resided  at  Singapore,  mortgaged  certain  lands  in  the  Madura  district 
to  S,  who  sued  and  obtained  a  conditional  foreclosure  decree  on  ijth 
June  189^  in  the  Supreme  Court  of  Singapore.  This  decree  became 
absolute  on  the  3rd  October  1892,  On  I2th  August  1892,  K  hypothe- 
cated the  said  land  to  P.  In  a  suit  brought  by  S : — Held,  that  tke 
decree  of  a  foreign  Court  cannot  directly  affect  land  situated  in 
British  India ;  that  at  the  date  of  the  mortgage  there  was  no  decree 
purporting  to  operate  upon  the  land ;  that  the  doctrine  of  Us  pendens 
was  inapplicable  Quaere :  Whether  P  would  have  been  bound  if  he 
had  had  notice  of  the  existence  of  the  conditional  decree  at  the  date  of 
his  mortgage.  PALANI  CHETTI  v.  SUBRAMANYA  CHETTI,  19  M.  257  . .  8ftf 
-7. — Redemption. 

(1)  Mortgage  sued  on  not  proved — Admission  by  defendants  of  mortgage 
right. — The  plaintiff  sued  to  redeem  a  kanom  of  1859.     The  kanom  was 
not   proved,   but   it   appeared   that   the   defendants   in   possession  had   in 
various  documents  admitted  that  they  were  kanomdars  under  the  plain- 
tiff's predecessor  in  title.     The  Subordinate  Judge  held  that  the  kanom 
to  which  the  admissions  related  could   not   have   been  executed   before 
1823  which  was   less   than   sixty  years   from   the   date   of   some  of   the 
admissions   and   he    passed   a    decree    for    redemption : — Held,   that    the 
plaintiff   having   failed   to   establish   the   kanom   on   which   the   suit   was 
based  should  not  have  been  allowed  to  fall  back  upon  some  other  as  to 
which  the  defendants  had  made  the  admissions  in  question      KRISHNA 

PlLL\I     V.    KUNGASAWMY    PlLLAI,     l8    M.    462=5    M.    L.    J       187  .  .          672 

(2)  See  Civ.  PRO.  CODF   (Aci  XIV  OF  1882),   19  M.  151 

(3)  See  COURT  FEFS  ACT    (VII  ot    1870),   19  M     16 

(4)  See  MORTGAGE   (CONSOLIDATION),   19  M     160. 

(5)  See  TRANSFER  OF  PROPIRTY»ACI    (IV  OK  1882),  17  M    06,  19  M    40,  105. 
-*.— Sale 
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See  ACT  XV  OF   1872   (CHRISTSAN  MARRIAGE),   17  M    391 

Negotiable    Instruments    Act    (XXVI    of    1881). 

(1)  S     13 — Promissory   note — Reference   in   the   note    to    collateral   security, 
effect   of — An  instrument,    signed   and   bearing  a  one   anna   stamp,   was 
in  the   following  terms,  viz.     "  on   deposit   of   title-deeds   named   herein 
below  for  value   received  "by  me  I  promise  to  pay  three  moulds  aftci 
date  Rs    160  to  A    B  ,  or  order,"  then  followed  the  details,  of  the  title- 
deeds  — Held,     that     the     instiumcnt     was     a     negotiable     instrument 
RAMACHANDHA  v    SESHA,   17  M    85  58 

(2)  S.  46 — Effect  of  an  invalid  endorsement  of  a  promissory  note  by  payee 
— Note  recovered  by,  but  not  re-indorsed  to   the  payee — The  defendant 
gave    pJaintifF    a    promissory    note    payable    on    demand      The    plaintiff 
indorsed   the    note    to   a    third   party,   a   creditor    of    his,    who    sued   the 
defendant   on   the   note   on  his   refusal   to    pay      The    defendant   pleaded 
that    it   had   been   agreed   between   the   payee   and    himself    that    the    note 
should  not  take  effect  until  the  payee  had   performed  certain  conditions 
which    remained    unperformed      The    suit    was    accordingly     dismissed 
The  plaintiff  thereupon  paiB  the  cndoisee  and  took  back  the  note,  \vhich 
however,    was    not    re-indorsed,    and    instituted    the    present    suit    against 
the    defendant,    who    pleaded    that    the    property    in    the    note    was    not 
vested    in    the    original    plaintiffs    so    as    to    enable    him    to   maintain    the 
suit        On   the    decease    of    the    plaintiff    before    the    trial    his    sons    were 
substituted  as  plaintiffs  — Held,  that  although  the  property  in  a  promis- 
sory note  payable  to  order  on  demand  passes  by  endorsement  and  deli- 
very,   the    endorsement    in    this    case    had    been    declared    invalid    in    the 
suit  referred  to  and  must,  therefore,  be  treated  as  cancelled,  and  conse- 
quently the  property  in  the  note  was  vested  in  the   plaintiff  at  the   date 
of    the    suit    so    as   to    enable    him    to    njamtain    it      MARTMUTHU    Pn  LAI 

v    KRISHNASAMI  CHLITJ,   17  M    197=4  M    L    J    60  135 

New  Trial. 

See   CRIM    PRO    CODF    (Acr  X   OF   1882),    19   M    375 
Non-joinder. 

(1)  See   Civ    PRO    CODE    (  ACT  XIV  OF   1882),    17   M     122 

(2)  See   PARTI* s,    18   M    33 
Notice. 

See  ACT  I  OF  1884  (CITY  OF  MADHAS,  MUNICIPM  ),  18  M    503 
Notice   to  Quit. 

•        Assertion    of     Mulgeni     (peimanent)     tenure — Entitlement     to     notice — See 
LANDLORD  AND  TENANT,  "17  M    218 

Official  Aaiignee 

(1)  See  INSOLVENCY,   18  M    24 

(2)  S    7 — See   INSOIVENCV    ACT,    IT   AND    12   Vic,   CAP    21,    17  M    21 

Parties. 

(1)  Civ    Pro    Code,  55^43,   *>-\\ — Hindu  Law — Liability  of   son   for   father's 
debts — Suit    for   money — Non-joinder   of   plaintiff's    undivided    hrolhci  — 
Suit    against    sons    of    a    deceased    judgment-debtor — 1  )ccrce    for    money 
against  father  to  be  discharged  by  instalments — Previous  execution  pro- 
ceedings— Limitation   Act — Act  XV  of    1877,   sch    II,  arts     120,    122 — Sec 
Civ    PRO    CODE   (Acr  XIV  OF   1882),   17  M    122 

(2)  Civ     Pro     Code,    ss     278,    283 — Transfer    of    Property   Act— Act    IV    oi 
1882,    s     85 — Non-joinder    of    puisne    mortgagee    in    a    mortgage    suit — 
Mortgage   decree — Claim    in   execution    to   mortgage   premises — See   CTV 
PRO    CODE   (ACT  XIV  OF  1882),   17  M    17 

(3)  Contract — Executory  contract  involving  personal  consideration — Assign- 
ment— Contract   consisting  of    distinct   contracts   with   separate   parties — 
Mis-joinder   of    the   parties   as   defendants   in   one    suit — Grant   of    relief 
that  ^was  not  prayed  for — Damages — Liquidated  rate  of  damages  appli- 
cable to  certain   speci£ed  breaches  of  contract  only — See   CONTRACT,    iz 
M     168  . 

(4)  Contract  Act — Act  IX  of   1872,   ss    45,  263 — Suit  by  surviving  member 
of   a   firm   alone — Succession   Certificate   Act — Act   VII* of    18.89,    s    4 — 
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Suit  by  surviving  partner  and  heir  -of  deceased  partner — See  CONTACT 
ACT  (IX  OF  1872),  17  M.  108. 

(5)  Hindu  law — Succession  whether  under   the   Mitakshara  law,   nearness 
of  blood  is  a  ground  of  preference  as  between  brothers  of   the  half 
and  full  blood  respectively  in  case  of  disputed  succession  to  impartible 
coparcenary  property — Representation  of  minor  heirs  as  defendants  by 
including  a  Collector  as  a  defendant,  as  their  guardian  ad  litcm — Code 
of  Civil  Procedure — Act  XIV  of   1882,   ss.   13,  244,  312 — Powers  of  a 
Hindu    son   to   question   the   alienation   of   an   impartible   estate   by   his 
father — Limitation — Suit  to  recover  immoveable  family  property  unlaw- 
fully alienated   during  plaintiff's  minority — Limitation   Act,   s.   7,   illus 
(b),  and  sch.  II,  arts    12,  44,  45,  120  and  144 — See  Civ.  PRO.  CODE  (Acr 
XIV  OF  1882),  17  M.  316. 

(6)  Letters   of    administration — Promissory   note   given   to   a    firm    of    two 
undivided  Hindu  brothers — Decease  of  the  brothers — Suit  on  note  by 
their  sons  without  taking  out  letters — Sec  LETTERS  01-  ADMINISTRATION, 
17  M.  147- 

(7)  Partnership — Suit  by  one  member  of  an  undivided  Hindu  family — Non- 
joinder of  other  persons  interested  in  a  family  business — In   1887  the 
plaintiff  appointed  the  defendant  to  serve  for  three  years  as  manager 
of  a  business  in  Moulmein,  which  was  the  business  of  the  undivided 
Hindu    family    to   which    the   plaintiff    belonged.     In    1893   the    plaintiff, 
without  joining  the  other  members  of  his  family,   sued  the  defendant 
for   damages   for  breach  of   the   contract   of   service: — Held,    (i)    that 
the  suit  was  not  maintainable  in  the  absence   from  the   record  of  the 
other  partners  in  the  business;    (2)   that  under  the  circumstances,  the 
name  of  the  plaintiff  in  the  cause-title  could  not  be  taken  as  designating 
his  partners  also;    (3)   that  by  reason  of  the  fact  that  the  amendment 
might  deprive  the  defendants  of  the  defence  of  limitation  and  of  the 
other  circumstances  in  the  case,  the  plaintiff  should  not  be  allowed  on 
appeal  to  amend  the  plaint  by  bringing  his  partners  on  to  the  record. 
ALAGAPPA  CHETII  v.  VKUIAN  CHETII,  18  M.  33=4  M.LJ.  283  .       373 

(8)  Suit  by  the  Dharmakarta  of  a  temple  to  recover  possession  of  temple 
property-— See  Acr  XX  OF   1863   (RELIGIOUS  ENDOWMENTS),   17  M,    143. 

(9)  See  Civ.  PRO.  CODE  (Acr  XIV  OF  1882),  19  M.  157. 

(10)  See  HINDU  LAW   (ADOPTION),  18  M.  53. 
Partnership. 

(i)  Advance  made  by  one  partner  to  another  in  respect  of  the  tatter's  share 
of  a  partnership  debt — Whether  a  suit  for  contribution  lies. — A  and 
B  were  partners.  A  decree  was  passed  against  them  for  the  payment 
of  a  certain  debt,  each  partner  being  liable  for  the  whole  sum  and  being 
bound  to  indemnify  the  other  against. the  payment  of  more  than  his 
share.  A  paid  B's  share  as  well  as  his  own  and  brought  a  suit  againsl- 
B  for  contribution.  B  contended  that  that  A's  claim,  being  in  respect 
of  a  partnership  transaction,  ought  to  be  adjusted  when  the  partner- 
ship account  was  settled,  and  that  the  suit  did  nil  lie : — Held,  that  the 
advance  made  by  A  to  B  by  paying  his  share  was  not  an  advance  to 
the  partnership,  but  to  the  other  partner  in  respect  of  what  he  had  to 
contribute,  and  that,  consequently,  A  was  entitled  to  contribution  from  B 

SUBBARAYUDU    V.    ADINARAYUDU,    l8    M.    134  •  443 

(3)  Payment  to  a  partner  in  fraud  of  his  co-partners  not  a  valid  disc  liar  gc 
— Constructive  notice — The  defendants,  other  than  the  first  defendant 
styling  themselves  the  '  agricultural  association,'  entered  into  three 
rental  agreements,  two  of  them  dated  April  23,  1891,  and  the  3rd 
dated  June  21,  1891  with  the  plaintiffs  and  the  first  defendant  for  the 
cultivation  of  certain  lands  belonging  to  an  undivided  family  of  which 
the  plaintiffs  and  first  defendant  were  members  and  took  possession  of 
and  cultivated  the  said  lands.  On  the  I7th  June  1891  an  agreement,  of 
which  the  second  defendant  had  notice,  was  ertfered  into  between  the 
plaintiffs  and  first  defendant  to  the  effect  that  the  first  plaintiff  should 
.  be  the  managing  member  of  the  family  and  should  be  entitled  to 
receive  the  rent  and  give  receipts  for  the  same,  Subsequently  disputes 
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arising  between  plaintiff  and  first  defendant,  the  olhe'r  defendants  made 
payments  of  rent  to  first  defendant  alone  — Held,  that  these  payments 
were  not  a  valid  discharge  as  against  the  claim  of  the  plaintiffs  on 
its  being  proved  that  second  defendant  had  notice  of  the  agreement  of 
17th  June  and  that  notice  to  him  must  be  taken  to  be  notice  to  his 
partners,  the  other  defendants  By  an  agreement  between  the  defend- 
ants any  one  partner  was  empowered  to  take  a  lease  such  lease  to  be 
binding  on  all  the  partners  as  if  executed  by  them  The  leases  were 
not  signed  by  the  ijth  defendant  (now  represented  by  appellants  19, 
20  and  21)  who  was  admittedly  a  partnei  and  took  actual  part  in  the 
management  of  the  affairs  of  the  fiim  after  the  leases  were  executed: 
— Held,  that  it  was  intended  that  the  leases  should  operate  as  if  all 
the  members  had  executed  them  and  that  the  representatives  of  I3th 
defendant  were  bound  CHINNARAMANUJA  AYYANGAR  v  PADMANABHA 
PILLAYAN,  19  M  471  .  1033 

(3)  Suit    by   one   member   of   an   undivided   Hindu    family — Non-joinder   of 
other  persons   interested  in  a   family   business — See   PARTIES,    18   M    33 

(4)  Sec   CONTRACT   Aci    (IX   OF    1872),    17   M     108 
Party-Wall. 

See  TLNANI  S-IN-COMMON,   19  M    38 

Patta. 

•  (i)  Grant  of — Etfcit  of  rever\al — Appeal  to  Board  of  Revenue — The  grant 
of  a  patta  by  a  Collector  is  conditional  on  the  result  of  an  appeal 
against  such  grant  to  the  Hoard  of  Revenue  TIRUMALASAMI  AYYAN- 

GAR    V     TlRUMALAI    GoUNDAN,     19    M     324  9JI 

(j)    See   ACT   VIII   OF    1865    (RENT   KECOVLRY,    MADRAS),    17    M     i,    50,   54, 

140 ,   18  M    216 
Penal   Code   (Act    XLV  of   1860). 

(1)  SV     34,    56,    302 — Murder — Sentence    of   penal    servitude — \\hcre    three 
prisoners  assaulted  the  deceased  and  gave  him  a  beating,  in  the  course 
of  which  one  of  the  prisoners  struck  the  deceased  a  blow  on  the  head, 
which  resulted  in  death    —Held,   that   in  the  absence  of   proof  that  the 
prisoners    had    the    common    intention    to    inflict    injury    likely    lo    cause 
death,    they    could    not    be    convicted    of    inuider      The    punishment    of 
penal  servitude  is  only  applicable  to  Europeans  and  Americans.     QurrN- 
EMPKESS  v    DUMA   BAIDYA,   19  M    483=1   Weir  29  &  298  1042 

(2)  Sj    40,   64 — Town*    Nuitamcs   Act    (Madras) — \Att    III    of    1889,   jj    3, 
IT — Imprisonment   in   default   of  payment   of  *a  fine — Where   a  convic- 
tion has  taken  place  under  Towns  Nuisances  Act   (Madras),   1889,  s    3, 
a   Magistrate   has  jurisdiction   to   impose   a    fine   and   also    to   pronounce 
a.  sentence  of  imprisonment  in  default  of  payment  of  the  fine      QUEEN- 
EMPRESS   v    RAFPEL,    18  M    490=1    Weir  31  =  1    Weir  909  692 

(3)  Ss    99,   147,  353 — Abkari  Act,  ss    31,  36 — See  ACT  I  or   1886    (AUKAHI, 
MADRAS),    19   M.   349 

(4)  S     109 — See  CONFESSIONS,    19  M    482. 

'(5)  Ss  188,  290 — Public  nuisance — Cremation — Disobedience  to  an  order 
duly  promulgated  by  a  public  servant — Criminal  Procedure,  s  143 — Il- 
legal order — See  CRIM  PRO  CODE  (Acr  X  OF  1882),  19  M  464. 

(6)  S.  193 — See  CRIM    PRO    CODE   (Acr  X  OF  1882),  19  M    375. 

(7)  S    224 — Escape  from  lawful  custody  — -The  accused,  having  been  legally 
arrested,    was    subsequently    left    unguarded    and    he    escaped      He    was 
then  re-arrested,  and  was  tried  and  convicted  under  Indian  Penal  Code, 
s     224' — Held,    that     the    conviction    was     right.     QUEEN-EMPRESS     v 
MUPPAN,  18  M    401  =  1  Weir  203  628 

(8)  5"    224 — Escape  from  custody  of  village  officers — Reg    XI  of  1816,  s    5. 
— On  a  charge  under  Penal  Code,  s    226,   it  appeared   that  the  accused 
had  been  apprehended  on  a  hue  and  cry  being  raised  as  he  was   run- 
ning Away  after  committing  robbery,  and   that  he  was  handed  over   to 
the   village   Magistrate  arid   was   by   him   placed  in   the  charge  of   tali* 
yanes   for  detention   till   the   next   morning  when   he  was   to   be   taken- 
to   the   police' station,   and    that   he   escaped    from    the   custody   of    the 

•taliyaries. — Held,  distinguishing   (5  M.  22),  that  the  Accused  was  right- 
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ly  convicted  ok  the   offence   charged.    QUEKN-EMPRESS   v    FAICIRA,    17 

M.  103=1 'Weir  20 r  TX7    ••         71 

(9)  S.  224— Escape  from  lawful  custody— Salt  Act   (Madras)— Act  IV  of 
1889,  ss.  46,  47— See  ACT  IV  OF  1889   (SALT,  MADRAS),   19  M.  310. 

(10)  S.  304—Act  done  zvilh  the  knowledge  that  death  zvould  be  a  probable 
result. — Where  the  prisoner  by  gripping  and  squeezing  the  testicles  of 
deceased  reduced  them  to  a  pulpy  condition  thereby  causing  an  injury 
which  resulted  in  death   due  to  the  shock  so  inflicted  on  the  nervous 
system : — Held,  per  Davies,  J  ,  that  the  death  was  an  unforeseen  result 
for  which  prisoner  could  not  be  held  liable,  and   that   she  ought  to  be 
convicted  under  s.  323,  Penal  Code  — Held  fier  Subrantania  Ayyar  and 
Benson,  JJ ,  that   death  was  a  probable  consequence   of  the  prisoner's 
act,   and    that    she    was   guilty   under    s.    304,    Penal    Code,    of    culpable 
homicide  not  amounting  to  murder.     QUEEN-EMPRESS  v.  KALIYANI,    19 

M.  356=1   Weir'3i3  ••       953 

(n)  S.  378,  lllus  (o) — 7 heft — Whether  a  dishonest  removal  by  a  wife  of 
her  husband's  property  left  in  her  custody  amounts  to  theft — There  is 
no  presumption  of  law  that  a  wife  and  husband  constitute  one  person 
in  India  for  the  purpose  of  criminal  law  If  the  wife,  removing  her 
husband's  property  from  his  house,  does  so  with  dishonest  intention, 
she  is  guilty  of  theft  QUEEN-EMPRFSS  v.  BUTCHT,  17  M  401  =  1  Weir 

409  .  •       238 

(12)  S    448 — Criminal  trespass — Intent — Although  a  trespasser  knows  that 
his  act,   if   discovered,   will   be   likely   to   cause   annoyance,    it    does   not 
follow    that    he    does    the    act    with    that    intent.     QUEEN- EMPRESS    v. 
RAYAPADAYACHI,   19  M    240=1   Weir  537  .  .       872 

(13)  S.  497— Crim.  Pro.  Code— Act  X  of  1882,  ss    4,  488— '  Adultery/     Sec 
CRIM.  PRO.  CODE  (Aci  X  OF  1882),  17  M    260. 

Plaint. 

See  Civ    PRO    CODE    (Aer  XIV  OF   1882),    18  M.   338. 
Privacy. 

Invasion   of — Easement — Suit    for    injunction — See    EASEMENT,    18    M.    163. 
Probate. 

(1)  Application   for — Limitation   Act — Act  XV  of   1877,  sch    II,  art.   178 — 
Limitation — See  LIMITATION   ACT    (XV  OF   1877),   17  M.  379. 

(2)  Will — Interest  of  defendant  in   testator's   estate. — In  a  suit  brought  to 
obtain    probate    a    will    the    defendant,    before    he   can    contest    the    will, 
must  show  that  he  has  some  interest  in  the  testator's  estate      The  fact 
of  being  a  legatee  under  the  will,  or  a  creditor   of   the   testator,   docs 
not  amount  to   such  an   interest.     But   proof   of   a   former  will   of   the 
testator  in  which  the   defendant  is  interested  is  a  sufficient   interest   to 
contest  the  will   set  up.     RAHIMTULLAH   SAHIB   v.   RAMA    RAU,    17   M 

^373  ..       259 

Procedure. 

See  ACT  VIII  OF  1865  (RENT  RECOVERY,  MADRAS),  17  M.  54. 
Promissory   Note. 

(i)  Contemporaneous  collateral  agreement  consistent  with  the  terms  of 
the  promissory  note — Suit  properly  brought  tinder  Ch.  XXXIX,  Civ. 
Pro  Code— See  Civ  PRO.  Com  (Acr  XIV  OF  1882),  19  M.  368. 

( i)   Negotiation — Whether  an  assignment  by  the  payee  of  all  his  property 
t*W(  ludiny  the  note  amounts  to   negotiation  in   the  absence  of  endorse- 
ment—  A.  promissory  note  payable  to  payee  or  order  cannot  be  negotiat-^ 
ed  by  the  mere  assignment  by  the  payee  of  all  his  property  including 
the  note.    ABBOY  CHETTT  v.  RAMACHANDRA  RAU,  17  M.  461  320 

(3)  See  ACT  XVIII  OF   1879   (LEGAL  PRACTITIONERS),   17  M.  306. 

(4)  See  C 'ON TRACT,  17  M.  262. 

(5)  See  LETTERS  OF  ADMINISTRATION,  17  M.  147. 

(6)  See  NEGOTIABLE  INSTRUMENTS  ACT  (XXVI  OF  1881),  17  M.  85,  197. 
Public  Nuisance.  • 

Sefe  CRIM.  PRO.  CODE  (Acr  X  OF  1882),  19  M.  464. 
Railway  Companies. 

See  ACT  III  OF  £865  (CARRIERS),  17  M.  445. 
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Rateable  Distribution. 

See  Ciir    PRO    CODE   (Acr  XIV  OF  1882),   19  M.  72 
Receiver.  j 

(1)  Appointment  of  a  receiver  by  a  Court  under  s    503  of  the  Code  of  Civil 
Procedure — Misappropriation    by   the    receiver — Whether    subject    to    the 
receiver's  liability,  the  creditor  or  judgment-debtor  must  bear  the  loss — 
See  Civ    PRO    CODE   (Aci   XIV  OF  1882),   17  M    501 

(2)  Civ     Pro     Code,    s     206 — Decree    in   accordance   with    judgment — Dura- 
tion   of    receivership — Discretion    of    Court — Sec    Civ     PRO     C  ODI:    (AcT 
XIV  OF   1882),   ig  M    120 

(3)  See  Civ    PRO    CODE   (Aci  XIV  OF  1882),   18  M    23. 
Re-entry. 

See  BUILDING  CONTRACT,   ig  M     178 
Regifttration. 

(1)  See  CONTRACT,   17  M    275 

(2)  See   SALK,    17   M     146 
Registration  Act  (III  of  1877) 

(1)  S     17 — Registration — Tiansfer  of   Property  Act — Act  IV  of    1882,   ss    4, 
107 — Contract — Undue       influence — Acquiescence       by       conduct — Lease 
for   one  year   at   a   rental  of   more   than   Rs     100 — See   CONTRACT,    17   M 

275 

(2)  i"     17,   (I     (n) —  SMI/   on    Kanorn — Although   under   the   Registration   Act 
III   of    1877,   s     17,  cl     (n),  a  receipt   given   by  a  mortgagee   purporating 
to   extinguish   the   mortgage    debt    does  require   registration  — Held,    that 
the    language    of    the    receipt    in    the    present    case    did    not    indicate    any 
intention     to    extinguish    or    limit     the    moitgagor's    interest    and     that 
therefore   registiation   was   unnecessary        UPPALAKANDI   KUNHI    Kui  rl 
ALI    H>vjr    v     KUNN\M    MIIHAL    KOITAPARATH    ABDUL    RAHAMAN,    ig 

M    288  906 

(3)  S*     17,     i&—'lrantfer    of    Property    Act— Ait    IV    of    1882,    .rj-     8,    54— 
Assignment    of    debts     secured    on    land — Unregistered    in^huinent     of 
alignment — In    jH7g    the    defendants    executed    a    hypothecation    deed, 
which  was  icgisieied  [o  secure  the  repayment  with  interest  of  a  loan  of 
Rs    87       In   1884  the  obligee  transferred  his  lights  to  thi_  plamtift  in  con- 
sideration ot   Rs    70  under  an  instrument  which  was  not  icgistcred      At 
the   date   of   the    Uaiisfcr    the    debt    amounted   with    interest    to    Rs     137 
The    plaintiff    now     sued    to    rccovei     Rs     I2Q    being    the    principal    and 
interest  due  on   the  hypothecation  bond  at  the  date  of  suit  — Held,  that 
the  planiliff  \\as  not  precluded  fiom  proving  the  instrument  of  transfer 
and    establishing    his    rights    thereunder    to    a    personal    decree    and    to    a 
charge  011   the    land   by   reason   of   its   not   having   been   registered       SUH- 

RAMANIAM    V      PERU  MAI     RbDDl,     l8    M      454  =  5     MLJ      $2.  .,          666 

(4)  Sj     21,    48,    4g,    51 — Defettii'e    description    of    property — Deed    affecting 
land  registered  in  book  No    4 — Purchaser  for  value — In  a  suit  for  land, 
forming    part    of    the    self-acquired    properly    of    a    deceased    Hindu,    it 
appeared  that  in  1885  his  widow  and  his  cousin  had   (on  the  death  with- 
out  issue    of    his    son)    entered    into    an    agreement    whei  eby    the    latter 
relinquished   in   the   widow's   favour   for  consideration   all   his    rights   in 
the    self-acquired    property    left    by    her    husband      The    agreement    was 
registered  in  book  No    4  under  the  Registration   Act,   1877,  and  it  con- 
tained no  such  description  of  the  property  as  to  satisfy  the  requirements 
of  s    21      The  plaintiff  since  purchased  the  land  now  in  question   from 
the  cousin  ,  the  defendants  Nos    I  and  2  having  purchased  it  and  obtained 
possession    from    the    widow  — Held   that    the   plaintiff   was   entitled    to 
recover      NARASAMMA  v    SUBBARAYUDU,   18  M    364  603 

(5)  ^     49 — ^uit   for  damages  for  breach   of   contract   to   execute   a   lease — 
Production  in  evidence  of  an  unregistered  kabuliat  to  furore  contract  — 
Defendant  entered  into  an     agreement  with  the  plaintiff  to  lease  a  cer- 
taia^roperty  to  him      The  plaintiff  delivered  the  kabuliat  to  the  defend- 
ant and  was  put  into%possession  of  the  property        The  defendant  did 
not  execute  the  cowle  and  did  not  register  the  kabuliat,  and  subsequently 
improperly   deprived   the   plaintiff   of   his   possession      Plaintiff   brought 
a  suit  for  damages  for  breach  of  contract : — Held,  on  \  question  as  to 
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whether  the  kajwliat  was  admissible  in  evidence  having  regard  to  s.  49 
of  Act  III  of  i$77,  since  it  had  not  been  registered,  that,  since  the 
plaintiff's  action  Nvas  not  founded  on  an  alleged  title  under  a  lease 
granted  by  the  defendant,  but  was  an  action  for  damages  for  breach 
of  a  contract  to  execute  the  lease,  the  kabuliat  was  admissible  in  evi- 
dence to  prove  the  contract.  RAJAH  OF  VENKATAGIRI  v.  NARAYANA 
•  REDDI,  17  M.  450  (F.  B.)=4  M.LJ.  198  ..  361 

(6)  JS\    77 — Compulsory    registration — Execution    of    document    admitted — 
Cancellation  pleaded. — On  26th  January   1892,  the  defendant  executed  a 
conveyance  of  certain  land  to  the  plaintiff.     On  26th  May  1892  the  plain- 
tiff   presented    the    conveyance    for    registration,    but    registration    was 
refused.    The  plaintiff  now  sued  for  a  decree  directing  that  the  convey- 
ance be  registered  under  Registration  Act,   1877,  a-  77-     The  defendant 
pleaded  that  the  conveyance  had  been  cancelled: — Held,  (without  deter- 
mining   the    question    of    cancellation)    that    the    plaintiff    was    entitled 
to  the  decree  prayed  for  BALAMBAL  AMMAL  v.  ARUNCHALA  CHETTI,  18 

M.  255  . .       5^7 

(7)  S.  77 — Limitation  Act — Act  XV  of  1877,  s.  7 — Suit  by  infant  to  enforce 
registration — Special   rule  of   limitation — See  LIMITATION   ACT    (XV  OF 
1877),  18  M    99 

Regulation    XXV  of    1*02. 

S.  &—Suit  for  declaration — Madras  Act  I  of  1876,  ss  2,  6. — An  alienee  of  a 
portion  of  a  zamindari  is  entitled  to  separate  registration  and  assessment 
under  Madras  Act  I  of  1876  A  Court  has  power  to  order  separate  re- 
gistration and  assessment  under  s.  6,  although  all  the  parties  concerned 
do  not  concur  in  applying  within  the  meaning  of  s.  2  KAMALAMMAL 
v.  RAJU  NAICKER,  19  M.  308=6  M.L  J.  179  . .  920 

Regulation  XXIX  of  1802. 

JS".  7 — Zamindari  karnam — Order  of  succession  to  hereditary  office. — A 
woman,  who  had  been  appointed  to  succeed  her  husband,  the  holder  of 
the  hereditary  office  of  karnam  in  a  zaminclari,  died  leaving  the  defend- 
ant, her  daughter's  son,  and  the  plaintiff,  the  son  of  her  late  husband's 
paternal  uncle : — Held,  that  the  defendant  was  entitled  to  succeed  in  pre- 
ference to  the  plaintiff.  SEETARAMAYYA  v.  VENKATARAZU,  18  M.  420  . .  642 

Regulation  V  of  1804. 

(1)  See  Civ.  PRO   CODE  (Acr  XIV  OF  1882),  17  M.  316. 

(2)  S.  17 — Powers  of  Agents  to  Court  of  Wards — Contract  Act,  s   25,  cl.  3 — 
Promise  to  pay  a  tirne-barred  debt — See  CONTRACT  ACT  (IX  OF  1872),  19 
M.  255- 

Regulation   XI  of  1816. 

See  PENAL  CODE  (Acr  XLV  OF  1860),  17  M.  103 
Regulation   VII   of   1817. 

See  ACT  XX  OF  1863  (RELIGIOUS  ENDOWMENTS),  17  M.  212. 
R«*ttUtMm  VI  »f  1831  (Madras). 

S.  3 — See  HEREDITARY  OFFICE,  17  M.  302. 
Religious   Endowment. 

(j)  Hereditary  trustee — Invalid  alienation — Limitation — Sec  LIMITATION,  19 

M.  243 

(2)  Powers  of  a  Christian  congregation  to  elect  under  which  Bishopric  the 
endowment  should  be  placed  in  spiritual  matters — Effect  of  a"  concordat 
placing  the  endowment  within  the  territorial  jurisdiction  of  a  certain 
Bishop — Suit  for  partition  of  the  endowment. — In  the  year  1806,  a  fundf 
was  started  by  a  caste  of  Roman  Catholic  boatmen  in  Rayapuram  for  the 
purpose  of  supplying  the  religious  wants  of  the  caste,  and  in  1829  the 
Church  of  St.  Peter  at  Rayapuram  was  erected.  The  fund  was  under 
the  control  of  the  Government  Marine  Board  which,  in  1830,  in  conse- 
quence of  disputes  between  the  headman  of  the  caste,  suspended  all  pay- 
ments. In  1863,  a  member  of  the  caste,  claifnirig  to  be  sole  surviving 
headman,  brought  a  suit  against  Government  «f or  a  declaration  that  he 
was  sole  surviving  headman,  and  as  such  entitled  to  the  sole  management  \ 
of  the  funds  then  in  the  hands  of  Government,  which  funds  the  Govern- 
ment paid  into  Court  to  the  credit  of  the  said  suit.  By  the  decree  in  tjhe 
suit  it  was  declared  that  the  fund,  in  question,  belonged  to  the  whole 
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body  of  Roman  Catholic  boatmen  111  Rayapuram,  tlufl  it  mlisl  be  devoted 
to  the  religious  observances  of  the  body,  and  that  JJfrested  with  that  body 
to  determine  whether  in  spiritual  matters  Ihe  Church  should  continue 
under  the  Vicar  Apostolic  or  the  Goanese  Bishop  of  Mylapore  In  1886 
A  concordat  was  executed  between  the  Pope  of  Rome  and  the  King 
of  Portugal,  the  effect  of  which  was  to  place  St  Peter's  Church  within 
the  territorial  jurisdiction  of  the  Vicar  Apostolic  Plaintiffs,  who  were 
members  of  the  Goanese  parly,  complained  that,  having  regard  to  the 
effect  of  the  concordat  of  1886,  it  would  be  impossible  for  their  party — 
even  if  in  a  majority — to  elect  a  priest  of  their  own  party,  and  prayed 
for  a  division  of  the  fund  — Held,  that  c\en  if  this  were  so,  this  fact 
would  not  justify  the  Court  in  taking  away  from  St  Peter's  Church  part 
of  its  endowment  CHINNASAMI  MUDALI  v  ADVOCATE-GENERAL,  17  M 
406  281 

(3)  Specific    performance    of    agreement    for    partition — Alienation    of    the 
management  of  a  public  charily — illegal — Effect  of  partial  illegality — Civ 
Pro    Code,  s    28— See  Civ    PRO.  COUL  (ACT  XIV  OF  1882),  19  M    211 

(4)  See  ACT  XX  OF  1863  REIIGIOUS  ENDOWMTNTS,  C  \SES  UNDER 

(5)  See  HINDU  LAW,  RFLIGIOUS   ENDOW  MEN  is,   CASLS   UNDER 

(6)  See    MUHAMMAD^N    LAW WAKI-,    l8    M      2OI 

Remand. 

See  Civ.  PRO   CODE  (Aci  XIV  OF  1882),  j;  M    69,   18  M    94,  421  ,  19  M    '57, 

422,  479 
Res  •  judicata. 

(i)  Decree,  construction  of —  Application  fur  execution  by  defendant — 
Previous  order  as  applied  for  by  defendant — Present  objection  by  plain- 
tiff to  'continued  execution  on  behalf  ol  defendant  — See  OECKFE,  19 
M  54 

(j)  Limitation  Act — Act  XV  of  1877,  s  12 — Delay  in  obtaining  copies  for 
the  purpose  of  appeal — C  hamper ty — Speculative  purchase — Public  policy 
— Contract  Act — Act  IX  of  187-2,  s  23 — See  CONTRACT  ACT  (IX  OK 
1872),  18  M  374 

(3)  See  BURDEN  OF  PROO*,   18  M    257 

(4)  See  Civ    PRO    CODE  (ACT  XIV  01-   1882),  17  M    106,  384,  214,   18  M    13, 
189,  482,   164,  257,  466,   19  M     197 

(5)  See   TRANSFER  OF    PHOPKRIV   ACT    (IV   ot    i88j),    17   M    06 
Resumption 

See  LIMITATION  Acr    (XV  01    1877),    19  M     100 
Review. 

See  Civ    PRO    CODE   (Acr  XIV  OF  1882),   18  M    480 
Revision 

(1)  See  Civ    PRO    CODE    (Aci   XIV  OF   1882),   17  M    298 

(2)  See  CRIM    PRO    COD*    (ACT   X  OF   1882),   18  M    51 
Right  of  Survivorship. 

See  ATTACHMENT,   17  M    144 

Riparian  Owners. 

Effect  of  an  embankment  erected  by  a  superior  riparian  owner  on  the  culti- 
vation of  Lands  lo^\:er  down  the  stream — Cauve  of  action — The  defend- 
ants, being  owners  of  land  on  the  banks  of  a  jungle  stream,  raised 
embankments  which  prevented  their  lands  from  being  flooded,  but 
caused  the  stream  to  overflow  the  land  of  the  plaintiff  situated  lower 
down  the  stream.  In  an  action  by  the  plaintiff  against  the  defendants 
for  damages,  it  appeared  that  it  was  not  reasonably  practicable  for 
the  defendants  to  defend  their  Kinds  from  inundation  by  any  means 
other  than  those  adopted  which  would  not  have  caused  damage  to  the 
plaintiff  — Held,  that  no  actionable  wrong  had  been  committed  by  the 
defendants  and  that  the  suit  was  consequently  not  maintainable 
Go  PAL  REDDI  v  CHFNNA  REDDI,  18  M  158=4  MLJ  244  460 

Roman    Catholic    Church.      • 

I  Dharmakartas  or  Headmen  of  a — Legal  poi^ers  thereof — The  appointment 
of  a  committee  of  headmen  or  clharmakartas  in  a.  Roman  Catholic 
Church  by  the  Bishop  to  assist  the  Vicar  in  the  secular  affairs  of  the 
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church  gives  tb%e  members  of  such  committee  no  right  to  clo*e  the 
church  or  oust  fhe  Vicar,  and  still  less  to  appoint  a  priest  not  under 
the  discipline  ancNobedience  to  the  Church  of  Rome.  MARIAN  PITXAI 
v.  BISHOP  OF  MYLAPORE,  17  M,  447  3°9 

Rule  against  perpetuities. 

See  MUHAMMADAN  LAW   (WAKF),  18  M.  201. 
Sale. 

(1)  Of  immoveable  property — Transfer  of  Property  Act — Act  IV  of  1882, 
s    54 — Effect  of  registration  of  sale-d-eed  — Registration  of  a  sale-deed 
constitutes  a  sufficient  delivery  of  the  deed  to  pass  the  interest  in  land 

•*B          contained   therein.     PONNAYYA    GOUNDAN    v.   MUTTU   GOUNDAN,    17    M. 
•          146  100 

(2)  See  Civ.  PRO    CODE  (Acr  XIV  OF  1882),  19  M.  315 
Sanction  to  prosecute. 

(1)  See  CRIM    PRO    CODL   (Aci   XIV  OF  1882),  18  M.  487. 

(2)  See  LETTERS  PATENT,   17  M     105. 
Secretary  of  State  in  Council. 

See  Cosis,  17  M.   162. 
Shipment. 

See  CONTRACT  ACT    (IX  OF   1872),   18  M.  63. 
Sivaganga  Sanad  of  1803. 

See  Civ    PRO    CODE   (Aci   XIV  OF  1882),   17  M.  384 
Small   Cause   Suit. 

(r)   See   Civ.   PRO    CODK    (Acu    XIV   OF    1882),    18   M     189 

(2)   See  HIGH   COURT,   18  M    236. 
Solicitor. 

See  COSTS,  17  M    257,   102 
Specific   Performance. 

(1)  Suit  for,  of  agreement  for  partition — Alienation  of  the  managetuem  OL 
a    public    charity — Illegal — Effect    of    partial    illegalit> — C  iv.    Pro.    Code, 
s.  28. — See  Civ.  PRO.  CODK  (Acr  XIV  OF  1882),  19  M.  21 1 

(2)  See  CONIRACT  ACT   (IX  OF  1872),   18  JM    415. 
Specific   Relief   Act    (1   of   1877). 

(1)  S    27 — Trusts   Act — Act    II    of    1882,   j    91 — Purchaser   with    nottiC.of 
prior  contract   t»  sell — In  a  suit  for  land  it  appeared  that  the   plaintiff 
had   obtained   a   registered    sale-deed   comprising    the    property    in   ques- 
tion  from  defendants  Nos     i   and   2  who  had  already    (to  the  plaintiff's 
knowledge)   contracted  to   sell  it   to  another,  and   that  the  plaintiff  had 
paid    no   consideration    for   the    sale-deed,   which   in    fact    represented   a 
collusive   transaction   entered   into   to   defeat   the   prior   contract : — Held, 
that  the  plaintiff  was  not   entitled  to  recover      NAMASIVAYAM    PILLI   v. 
NELLAYAPPA  PILLAI,   18  M.  43  .  .       380 

(2)  S.  28 — Contract  Act — Act   IX  of   1872,  s.   IT — Contract  relating  to  the 
property    of    an    infant — Decree    for    specific    performance — Insufficient 
payment  of  Court  fees,  procedure  to  be  adopted  on. — See  COURT  FEES, 
18  M.  415 

(3)  5\    42 — Consequential    relief — Suit    by    a    member    of   a    tarwad    for   a 
decree  declaratory  of  the  invalidity  of  a  kanom  granted  to  other  mem- 
bers by  the  karnavan  of  the  tarwad. — Where  a  kanom  of  tarwad  pro- 
perty is  granted  by  the  karnavan  to  members  of  the  tarwad  and  the 
property    in    question    remains    in    the    possession    of    the    karnavan    on 
behalf  of  the  tarwad,  all  that  is  necessary  for  a  junior  member  to  do 
in  order  to  prevent  the  possession  becoming  adverse  to  the  tarwad  is 
to  obtain  a  declaration  that  the  kanom  which  is  relied  on  as  the  cause 
of   adverse   possession   is   invalid      But*  if   the   kanom    is   granted    to   a 
stranger  to  the  family,  who  is  in  possession,  possession  must  then  be 
sought  for  as  relief  consequent  on  the  declaration.     An  attornment  of 
tenants  to  the  kanomdars  does  not  operate  as  a  transfer  of  possession 
from  the  tarwad  to  the  kanomdars.     P  ADAM  M  AH  v.  THEMANA  A^IMAH, 

.17  M.  232  . .    Ai6o 

(4)  S.  42 — Hindu   Law — An   only   son   given   in   adoption   by  his  widowed 
nlQther — Estoppel — Suit  for  declaration  by  remote  reversioner — JParties. 
— See  HINDU  LAW  (ADOPTION),  18  M.  53.  • 
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(5)  S-42 — Possession — Civ    Pro    Code — Act  XIV  of  i8&2,  s    319 — Construc- 
tive possession — See  Civ    PRO    CODE  (Acr  XTV  opVfcte),   18  M    405 

(6)  S    42 — Suit   for   declaration — Act   I    of    1876    (M/lras),    s    2 — "Concur 
in    applying" — See    ACT    I    OF    1876    (MADRAS    LAND    REVENUE    ASSESS- 
MENT),   IQ   M    292 

(7)  S     56 — Civ,    Pro     Code— Act   XIV    of    1882,    s     54 — Rejection   of    plaint 
already    registered — Injunction    to    restrain    proceedings — Multiplicity   of 
proceedings— See  Civ    PRO    CODK    (Acr  XIV  OF   1882),    18  M     338 

Spoiled    Stamp 

See   STAMP  ACT    (I   OF  1879),    18  M    235,    122 

Stamp. 

See    COURT  PELS   Acr    (VII   OF    1870),    IQ   M    350 

Stamp  Act   (I   of  1879). 

(O  *>  3,  d  (n),  sch  T,  urt  54 — Partition-deed — Release — A  Hindu  exe- 
cuted in  favour  of  his  father,  as  representing  the  interests  of  the  other 
members  of  his  family,  an  instrument  by  which  he  relinquished  his 
rights  over  the  general  property  of  the  family  in  consideration  of 
certain  lands  being  allotted  to  him  for  life,  and  certain  debts  incurred 
by  him  being  paid  The  instrument  further  provided  that  the  lands  al- 
lotted to  the  executant  for  life  should  go  towards  the  shares  of  his 
sons  at  any  partition  effected  after  his  death  — Held,  that  the  instru- 
ment was  not  a  deed  of  partition,  but  a  release  and  should  be  stamped 
accordingly  RFFERENCF  UNDER  STAMP  Acr,  s  46,  18  M  223  (F  B.)  51 

(2)  S  39 — Evidence — Estoppel — Limitation  of  the  doctrine  in  respect  to 
a  party  suing  as  the  representative  of  another — Whether  secondary 
evidence  of  a  lost  document  can  be  admitted  on  payment  of  penalty — 
Sec  EMOPPFL,  17  M  473 

(j)  ^  5r — Spoiled  stamp — Aciidenlal  injury  to  stamp — The  purchaser  at 
a  Court-sale  presented  a  stamped  paper  for  the  engrossment  of  the 
^dlc  certificate  The  stamp  was  in  adxertcntly  punched  by  some  oPficci 
of  the  Court,  but  the  paper  was  used  as  intended  and  delivered  In  the 
purchaser  Subsequently  a  Deputy  Collector,  treating  the  CL-I  tificatc 
as  unstamped,  levied  the  stamp  duty  together  with  a  penalty  — Held, 
that  the  document  was  duly  stamped,  and  that  the  amount  levied  should 
be  refunded  Ri  FHU-.NCF  UNDFR  STAMP  Acr,  S  46,  ift  M  235  (F.B  )  513 

(4)  ^    5J    (rt) — Allowance  for   \poiled  stamps — \\'hether  applicable   io   ordi- 
nary use  in   which   a  mistake  has   been   made — -S    51    (a)    of   the   Stamp 
Act,  which  permits  an  allowance  being  made   for  spoiled  stamps,  applies 
only    to   cases   of   accidental    spoillmg  of   the   paper   of   which    the    stamp 
is   made,   and   does   riot  cover  cases   of    lhcj   use  nf   the   paper   in   an   01  di- 
naiy  way,  111  which  a  mistake  has  been  made      NARASIMH\  CIIARYULU  v 
APPA   RAU,    18  M     122  434 

(5)  Sell    I,  art    4 — '  Agree  mcfit   to  lease' — An  agreement  by   a  zainindar   to 
execute  a  formal  deed  of  lease  of  his  zamindan  which  is  under  attach- 
ment  after   obtaining  a   certificate   from    the   Court   under    s    305   of    the 
Civ    Pro    Code,   is  "  an  agreement  to   lease,"   under  art    4,   sen    I   of   the 
Stamp   Act      RFFERFNCY  UNDER  STAMP  Aci,   S    46,   17  M    280   (F.B.)  = 

4  MX  J    104  19 

Statute   52  Geo.   Ill   Cap     101,   (Sir   Samuel    Romilly's   Act). 

See   Civ    PRO    CODE    (Acr  XIV  OF   1882),    17  M    462 
Statute   11    &    12  Vic.,   Cap.   21 

See  INSOLVENT  ACT,   n  &  12  Vic    CAP    21,   17  M    21,   18  M    19,   19  M.  74. 
Statute  24  &  25  Vic.  Cap.  104. 

See  HIGH   COURT,   18  M    236 
Step-in-aid    of    Execution. 

See  LIMITATION   Acr    (XV  OF   1877),    17   M    76,    165;    19  M    67 
Succession  Act    (X    of   1865). 

-.S\?  246.  261 — Application  for  letters  of  administration — Caveator  Propounding 
a  will — Effect  of  vyjthdrawal  of  previous  application  for  probate  of 
same  will  without  leave  to  apply  again — Civ  Pro  Code,  s  373. — 
Where  a  person  applied  for  probate  of  a  will  but  withdrew  tfie  .appli- 
cation before  the  proceedings  became  contentious  — H.eld}  that  he  was 
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Succession  Act  (X  of  IMS)— (Concluded), 

entitled  as  caveWpr  lo  propound  the  same  will  in  opposition  to  an 
application  for  gr\nt  of  letters  of  administration  to  the  estate  of  the 
deceased: — Held,  further,  that  though  the  provisions  of  the  Civ.  Pro. 
Code,  are  applicable  to  suits  under  Act  X  of  1865,  s»  2^I»  stM  m  tne 
present  case,  the  application  for  probate  had  been  withdrawn  before 
the  proceedings  became  contentious  and  that,  therefore,  s.  373,  Civ. 
Pro.  Code,  was  not  applicable.  PAKJAM  PILLAI  v.  INNASI  FERN  AND, 
19  M.  458  IOJ4 

Survey  Officer. 

<«e  See   ACT  XXVIII   OF    1860    (BOUNDARY   MARKS,    MADRAS),    19   M.   416. 
Taxation. 

See  COSTS,   17  M.  162. 
Temple  Committee. 

See  ACT  XX   OF   1863    (RELIGIOUS   ENDOWMENTS),   17   M.  212. 
Temple  Repair*. 

1  Katlais '  or  distinct  endowments — Liability   for   repairs — Proof   of  custom 
"in  absence  of  endowment-deeds — See  HINDU  LAW    (RELIGIOUS  ENDOW- 
MENTS),  17  M.   109- 
Tenants  -in-common. 

Party-wall — Erection  on  the  wall  by  one  tenant-in-contnton — Injunction  of 
suit  of  other  co-tenant. — One  of  two  tenants-in-common  of  a  party- 
wall  raised  the  height  of  the  wall  with  a  view  to  building  a  super- 
structure on  his  own  tenement  The  other  tenant-in-common,  who  had 
not  consented  to  the  alteration  in  the  wall,  but  had  suffered  no  in- 
convenience therefrom,  now  sued  to  enforce  the  removal  of  the  newly- 
erected  portion: — Held,  that  the  plaintiff  was  entitled  to  the  relief 
sought.  KANAKAYYA  v.  NARASIMHULU,  19  M.  38  . .  731 


Injury  to  property — Contributory  act — Test  thereof — As  in  tKe  case  of 
contributory  negligence,  so  an  act  of  one  party  can  only  be  contribu- 
tory to  the  injury  he  complains  of,  if  by  the  exercise  of  ordinary  care 
the  other  party  could  not  have  avoided  causing  the  injury.  MADHAVA 
RAU  v.  P.  M.  FERNANDES,  17  M.  368  . .  255 

Transfer  of  Property  Act  (IV  of  1882). 

(1)  Ss.    2,   99 — Stiit    to   set    aside    sale    effected    by   a    mortgagee    prior   to 
Transfer  of  Property  Act. — In  a  suit  brought  to  set  aside  a  sale  effect- 
ed  by  mortgagee  prior   to   the   date  when   Act   IV   of    1882    (Transfer 
of  Property  Act)   came  into   force : — Held,  that   the  Transfer  of   Pro- 
perty  Act    (ss.   2,  99)    has   no   retrospective    effect,   so   as   to    invalidate 
an    order    for    sale    which    constituted    a    legal    i  elation    between    the 
defendants    passed   before    that    Act   came    into    force      NARANAPPA    v. 
SAMACHARLU,  19  M.  382  6  M.L.J.  88  . .       972 

(2)  Ss.    4,     107 — Contract — Undue    influence — Acquiescence    by    conduct — 
Lease    for   one   year   at   rental   of   more    than   Rs.    100 — Registration — 
Registration  Act,  III  of   1877,  s.   17 — See  CONTRACT,   17  M.  275. 

(3)  S.    5 — Simple   mortgage — Remedy   of    mortgage    upon    default    made — 
Construction  of  decree — See   MORTGAGE    (SIMPLE),   19  M.  249 

(4)  Ss.  8,  54 — Registration  Act — Act  III  of  1877,  ss.  17,  18 — Assignment  of 
debt    secured    on    land — Unregistered    instrument    of    assignment — See 
REGISTRATION  ACT  (III  OF  1877),  18  M.  454. 

(5)  S.  43 — Subsequently  acquired  interest  of  mortgagor — Mortgage — Decree 
against    mortgagor's    unascertained    shares — Subsequent    inheritance    by 
the   mortgagors   of    the    share   of    a   co-owner — Property   belonging    to 
a  Muhammadan  woman  and  her  four  children  mortgaged  by  her  and 
one   of  her   sons   to   secure   the   repayment   of   a   loan — See   MORTGAGE 
(GENERAL),   18  M,  492 

(6)  S.    52 — Hindu    Law — Mortgage — Pendency    of    maintenance    suit — '  Lis 
pendcns.' — See  HINDU  LAW   (ALIENATION),   19  M.  271.  • 

(7)  jS.   52— -Mortgage — Effect   of  ^foreclosure^  decree0  passed   by   a    foreign 
*•»....  ..^  .  -  .         ^ 

trans- 
1887.  c 
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Transfer   of    Property   Act    (IV   of    1882)— (Continued) 

A  had  executed  in  favour  of  B  a*  registered  convey/nee  of  the  land 
in  question,  which  purported  to  be  a  sale-'deed,  butjjmat  no  considera- 
tion was  in  fact  paid  ,  and  that  A  who  had  reta^ed  possession  sold 
ancr  delivered  U  to  C"  and  1)  and  that  they  then  discharged  a  mortgage 
which  was  to  have  been  paid  off  by  B  In  the  interval  between  the 
two  transactions  above  referred  to,  the  plaintiff  had  purchased  the 
land  from  B  and  he  now  alleged  that  the  persons  in  possession  had 
executed  a  rent  agreement,  in  fact  found  to  be  a  forgery,  under  the 
terms  of  which  he.  claimed  to  eject  them  — Held,  that  the  plaintiff's 
claim  founded  on  the  transaction  of  1887  did  not  prevail  against  C 
and  D.  SANGU  AYYAU  v  CUMAHASAMI  MUDALIAH,  18  M  61  3flfl 

(g)   S     54 — Sale    of    immoveable    property — Effect   of    registration    of    sale-       ; 

deed — See  SAKE,    17  M     146 

(10)   S    55- -See   MORIGM.K — (SIMPLE),    19   M    249 

(n)  S  59 — Instrument  unnltested  by  any  witness — Evidence  Act — Act  I  of 
1872,  s  68 — Inadtnissibility  of  the  instrument  in  evidence  to  prove  the 
debt — A  mortgage  for  mure  than  Rs.  100  which  has  been  prepaied  and 
accepted,  but  which  is  not  attested,  is  invalid,  and  it  cannot  be  used  in 
proof  of  a  personal  covenant  to  pay  MADRAS  DEPOSIT  AND  BENEFII 
SOCIETY,  LIMITED  v  OONNAMALAI  AMMAL,  18  M,  20,  370 

(12)  A\s    67  (a),  68  (a) — Mortgagee's  right  to  sue  for  mortgage-money  and 
for  sale — Usufructuary  mortgage — Covenant  to  repay  mortgage  money 
— The  first  defendant  executed  a  usufructuary  mortgage  of  certain  land 
in   favour   of   plaintiff's   deceased   husband      ft   contained   a   covenant   to 
pay  the  mortgage  money  in   Chittrai   Kalavadi  of   the  year    1883      This 
covenant  was  followed  by  these  words       "  If  I  fail  to  pay  the  mortgage 
11  amount  in  the  said  Kalavadi,  then  you  shall  receive  the  said  mortgage 
"amount    in    the    Chittrai    Kalavadi    of    whatevei    year    I    may    pay    it, 
11  deliver  the  said  lands  to  my  possession  having  cleared  off  the  arrears 
11  of   Government   revenue,   and  also   give   back  the   Ixind  "     The   plaintiff 
sued   lo  recover   the  money   secured   from   the   defendant   personally   and 
also    by    sale    of    the    mortgaged    properly  — Held,    by    a    Full    Bench, 
that  the  bond  contained  A  covenant  Lo  pay,  and  that,  therefore,  the  suit 
was   maintainable      SIV^KAMI    AMMAL   v     GOPALA    SAVUNDKAM    AYYAN 

17  M.   131    (F.  B.)=4   MLJ    50  90 

(13)  ,V    b8    (r) — Mortgagee's  right   to  sue  for   the  mortgage   money  where 
he   ir   kept   out   of  possession   by   mortgagor's  indirect   conduct — Where 
a   usufructuary  mortgagee   is   unable   to   obtain   possession   of   the   mort- 
gaged propei  ty  owing   to   his  mortgagor  having  executed   a   subsequent 
mortgage    and    placed    the    second    mortgagee    in    possession,    the    first 
mortgagee    may    elect    to    sue    at    once    for    the    money    undei     s     68    of 
the   Transfer  of   Property   Act,    instead   of    for   possession   of    Ihe   land 
L.INGA    Rfc-nra    v     SAM\    UAH,    17    M.   469 — 4   MLJ.    143  ,          ^25 

(14)  .S     72 — Mortgagee   and   mortgagor — Right   of  mortgagee  in   possession 
to    execute    repairs. — Transfer    of    Property    Act,    s.    72    (6),    docs    not 
permit  a  mortgagee  in  possession  to  effect  improvements      Consequently 
in    a    suit    for    redemption    the    costs    o{    such    improvements    cannot    be 
legally  charged  against  the  mortgagor  seeking  to  redeem      ARUNACHELLA 
CHETTI   v    SIIHAYI  AMMAL,   19   M    327  q^ 

d5)  S  74 — Redemption  of  prior  mortgage — Extinguishment  of  prior  mort- 
gage— Title  by  possession — Limitation — The  trustees  of  a  religious  insti- 
tution improperly  mortgaged  land  forming  part  of  its  endowments,  and 
put  the  mortgagee  into  possession  on  27th  June  1877  as  usufructuary 
mortgagee.  The  mortgagee  assigned  his  mortgage  to  defendant  No.  i 
on  7th  December  1882  On  23rd  December  1889  the  mortgagors  executed 
to  the  plaintiff  a  deed  of  usufructuary  mortgage  of  the  same  land  to 
secure  Rs  1,400,  the  deed  stated  that  the  money  was  borrowed  with 
a  view  to  discharge  a  prior  mortgage  and  proceeded  "  as  you  have  under- 
'taken  to  pay  Rs  1,000  to  the  mortgagee,  I  credit  you  with  Rs.  r,ooo 
and  receive  Rs.  402*01  cash."  The  plaintiff  paid  off  the  prior  mort- 
gage on  loth  April  1800,  -but  did  not  obtain  possession,  other  persons 
having  entered  in  the  interests  of  the  institution  The  nlamtiff  now  sued 
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for  pbsse**ion\md  £  declaratipn  of  his1  mortgage  right,  the  persons  in 
possession  and  'wb  prior  mortgagee,  4>ut  not  the  mortgagors  were- joined 
as  defendants : — iljeld,  tfc&at  .Transfer  of  Property,  Act,  s.  74,  was  not 
applicable  to  the  case,  and  that  the  plaintiff  was  not  entitled  to  a  decree. 
KOOPMIA  SAHIB  v.  CHIDAMBARAM  CHETTI,  17,  M.  105=1  Weir  786  . .  7* 
>)  6\  83—  Deposit  in  Cotoft  by:  Mortgagor— Full  and  unconditional  tender. 
-*The  fact  that  a  certain  sum  of  mony  tendered  under  s.  83  of  the 
Transfer  of  Property  Act,  and  accepted  by  the  mortgagee  a$  the  full 
amount  due,  is  afterwards  denied  by  him  to  be  ih%  fuH  amount^and 
tt&iTthe  tender  r'is  accompained  by  a  claim  to  a  registered  receipt  (to 
which  the  mortgagee  agrees)  and  to  the  return  of  the  title-deeds  doe's  not 
render  Conditional  arid  therefore  invalid.  KORA  NAYAR  v.  RAMAPPA, 
17  M.*267  ..  183 

(17)  S.  85 — Non-joinder  of  puisne-mortgagee  in  a  mortgage  suit — Civ.  Pro, 
Code— Act  XIV  of  1882,  ss.  278,  283— Mortgage  decree — Claim  in  exe- 
cutiofc  to  mortgage  premises.     See  Civ.  PRO.  CODE  (Acr  XIV  OF  1882), 
17  M*  17. 

(18)  5*^x87,  89,  92,  93. — A  mortgagor  who  has  made  default  in  payment  of 
the  mortgage  money  within  the  time  limited  by  the , decree  in  a  suit  for 
redemption,  is  not  entitled  to  apply  for  execution  of  the  decree  after  the 
time   limited.    VALLABHA   VALIYA   RAJAH    v.    VEDAPURATTI,    19   M.   4o 

CF.  B.)=S  M.LJ.  282  ,  733 

(IQ)  S.  88— Mortgage— Interest  'post  diem  '•— Interest  Act— Act  XX*XII  of  * 

1839.-   See  ACT  XXXII  OF  1839  (INTEREST),  18  M.  248 
(20)  S.  8&— See  INTEREST,  18  M.  248. 
(2r)  S.  91 — Right  to  redeem — Civ    Pro.  Code,  ss.  32,  559,  587 — Addition  of 

parties  on  appeal— See  Civ.  PRO.  CODE  (Acr  XIV  OF  1882),  19  M    151. 

(22)  Ss.  92,  o$ — Decree  for  redemption — Mortgagor's  failure  to  pay  amount 
due  ivithin  period  fixed — Subsequent  suit,  no  order  under  s'  93  having 
been  made — Res  judicata — A  decree  under  s.  92  of  the  Transfer  of  Pro- 
perty Act  becomes  a  final   decree   on  the  expiry  of   the   time   limited 
thereby,  although  no  order  is  passed  under  s.  93 ;  accordingly,  no  subse- 
quent suit  for  redemption  can  be  maintained.     RAMASAMI  v.  SAMI,   17 

M.  96=4  M  LJ.  28  •     . .        66 

(23)  Ss   108,  sub-s.  (e),  117 — Agricultural  lease—Lease  of  a  coffee  garden — 
Destruction  of  plants  by  fire — Voidabthty  of  lease — The  plaintiff  was  the 
assignee  of  the  right  and  title  of  the  lessor  and  the  defendant  was  the 
lessee  of  a  coffee  garden  under  an  instrument  which  was  held  to  consti- 
tute a  lease  Of  the  coffee  plants  only.     In  a  suit  to  recover  the  annual 
payment  reserved  under  the  lease,  it  appeared  that  the  coffee  plants  had 
been  destroyd  by  fire  and  the  garden  had  been  consequently  abandoned 
by  the  defendant  before  the  period  to  which  the  claim  related — field, 
that  the  plaintiff  was  not  entitled  to  recover.     Per  cur — We  are  clearly 
of  opinion  that  a  lease  of  a  coffee  garden  is  not  an  agricultural  lease 
within  the  meaning  of  the  Transfer  of  Property  Act,  s  1*17.    KUNHAYEN 
HAJI  v.  MAYAN,  17  M.  98=4  M.LJ.  21  •  68 

(24)'  S"  108,  cl.  (;') — Lessor's  right  to  sue  both  lessee  and  ftis  transferee  — 
The  provision  in  s.  108  of  th£  Transfer  of  Property  Act  that  a  lessee 
may  transfer  absolutely  or  by  way  of  mortgage  or  sub-lease  tty^'whote  or 
any  part  of  his  interest  in  the  property,  and  that  the  lessee  shall  not,  by 
reason  of  such  transfer,  cease  to  be  subject  to  any  of  the  liabilities 
attaching  to  the  lease,  does  not  prevent  the  transferee  being  also  liable 
to  the  lessor,  who  may 'at  the  same  time  sue  the  lessee  upon  his  express  • 
covenant  and  the  transferee  upon  the  privity  of  estate,  though  he  can 
have  execution  Against  one  only.  KUNHANUJAN  v.  ANJELU,  17  M.  296  . .  205 

(25)  S.  114 — Presidency  Small  Cause  Courts  Act — Act  XV  of  1882,  'ss.  22, 
41.— -See   ACT   XV   OF    1882   (PRESIDENCY   SMAI,L   CAUSE   COXJRT^},    17 
M.  2i6.  t  *  ,/  • 

(26)  '*S.   123 — Registered^  gift  of  land-^flatitral  lov&  and  affection — "Donor 
f#f?&cts  copttnt  Prior  Jo  fegistratfon-**Compulsory  registr&^oK — Effect 

»,  o/.<«*-Where  a  donor  made*  a  gift  b£JbK&4^>to  the  plaintiff,  but  prior  to 
regisjpatiprt  refracted  hi's  consentr  upbn  $vhich  the  District  Registrar 


